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LAW   OF    MORTGAGES. 


Part  VI. 

OF  THE  ESTATE,  RIGHTS,  LIABILITIES  AND  REMEDIES  OF  THE 
MORTGAGEE,  AND  PERSONS  CLAIMING  UNDER  HIM. 


CHAPTER   XLII. 

OF    THE   NATURE   AND   INCIDENTS    OF   THE   ESTATE    OF 
THE  MORTGAGEE. 

Section  I. 

Eights  incident  to  Mortgagee's  Estate. 

i, — General  Remarks. — Every  mortgagee,  claiming  under  a  legal 
mortgage,  so  long  as  the  property  in  mortgage  is  redeemable,  lias 
a  twofold  interest  therein,  viz.,  a  legal  interest,  which  is  either 
real  or  personal  according  to  the  nature  of  the  property  ;  and  a 
beneficial  interest,  which  in  the  eye  of  equity  is  personal  estate. 

A  mortgagee  in  whom  the  legal  estate  is  vested  is  regarded 
during  the  continuance  of  the  mortgage  as  being  at  law  the  owner 
of  the  property,  with  the  legal  rights  and  remedies  incident  to  such 
ownership,  subject,  nevertheless,  to  certain  qualifications  enforce- 
able in  equity  for  the  protection  of  the  mortgagor.  Although, 
since  the  Judicature  Act,  the  rules  of  law  and  equity  are 
administered  in  all  Divisions  of  the  High  Court,  and  in  case  of 
conflict  the  rules  of  equity  are  to  prevail  (a),  yet  the  principles 
of  the  common  law  have  not  been  swept  away,  "  it  was  not 
intended  by  the  legislature,  and  it  has  not  been  said,  that  legal 

(a)  36  &  37  Vict.  c.  66,  s.  25  (11). 
VOL.  II. R.  B 
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and  equitable  rights  should  be  treated  as  identical,  but  that  the 
Courts  should  administer  both  legal  and  equitable  principles"  (b). 

By  virtue  of  the  mortgagee's  beneficial  interest,  he  will  be 
entitled  to  all  accretions  to  the  mortgaged  property,  whether  his 
security  be  legal  or  equitable,  such  as  copyholds  purchased  by 
the  lord  of  a  mortgaged  manor  subsequently  to  the  mortgage  (c) ; 
or  a  renewed  term  obtained  by  a  mortgagor  of  leaseholds  (<7) . 

So,  also,  if  mortgaged  lands  (e)  or  business  premises  (/)  are 
compulsorily  taken  by  a  public  company  under  the  Lands 
Clauses  Act,  1845,  the  compensation  for  the  lands  in  the  one 
case,  or  for  the  goodwill  of  the  business  in  the  other  case,  will 
become  subject  to  the  security. 

If  land  is  taken  by  a  company,  and  there  is  a  doubt  whether 
the  persons  in  possession  are  mortgagees,  the  purchase-money  is 
invested  and  the  dividends  paid  to  the  persons  in  possession 
without  prejudice  to  any  question  or  application  (g). 

ii. — Personal  Rights  and  Privileges  of  Mortgagee. — A  mort- 
gagee, if  in  possession,  but  not  otherwise,  will  be  entitled  to 
vote  for  a  return  of  members  to  Parliament.  By  sect.  74  of 
the  statute  6  &  7  Yict.  c.  18,  it  is  provided  that  no  person  shall 
be  entitled  to  vote  at  such  elections  for  or  by  reason  of  any 
trust  estate  or  mortgage,  unless  such  trustee  or  mortgagee  be  in 
actual  possession  or  receipt  of  the  rents  and  profits  of  the  estate. 

A  mortgagee  in  possession  may  gain  a  settlement  under  the 
poor  laws  (It),  provided  that  he  resides  within  ten  miles  of  the 
parish  in  which  the  mortgaged  land  is  situate  (/) . 

It  has  been  seen  (/)  that  the  mortgagee  of  an  advowson  is 
compellable  on  a  vacancy  to  present  the  nominee  of  the  mort- 
gagor. 

iii. — Actions  by  Mortgagee  for  Protection  of  the  Security. — A 
mortgagee,  being  the  owner  of  the  legal  estate  in  the  mortgaged 
lands,  may  bring  an  action  for  recovery  of  the  land  against  the 
mortgagor  and  those  claiming  under  him,  in  order  to  obtain 
the  possession  of  the  lands,  to  which  he  is  entitled  as  an 
inherent  right  by  virtue-  of  his  estate  (/»•). 


(>>)  Per  Cotton,  L.  J.,  in  Joseph  v. 
/  ,15  Q.  B.  D.  280,  ut  p.  286. 
I 

Doe  v.  Pott,  2  Dong.  709. 
(,/,  See  ante,  p.   165. 

Ranken   v.    Eat  <  .Dni  West  India 
h        <       12  Beav.  298. 

/       v.  Pile,  3  Oh.  I).  86.     See 
M  to  riglitn  of  equitable  mortgagees, 


Martin  v.  London,  Chatham,  and  Dover 
Mail.  Co.,  L.  R.  1  Ch.  A.  501. 

(.</)   Exp.  Cork,  11  W.  Iv.  1015. 

(//)  Rex  v.  Inhabitants  of  Gathering- 
ton,  3  T.  R.  771. 

ii)  6  &  7  Viri.  o.  18,  s.  71. 

f  j)    Inte,  p.  L68. 

(/)  See  as  to  right  of  mortgagee  to 
take  possession,  inf.  p.  796. 
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A  mortgagee,  whether  legal  or  equitable,  is  entitled  to  main-     cnAr.  XLir. 
tain  and  defend  actions,  as  against  the  mortgagor  and  those  Rifr] ,  , 
claiming  under   him,  which  may  be   necessary  either  for  the  tect  security. 
protection  of  the  mortgaged  property  or  of  his  own  security. 

A  defective  conveyance  may  be  made  good  against  the  heir  Where 
of  the  mortgagor,  yet  this  right  was  thought  to  be  a  personal  equal^letTl 
equity,  and  not  binding  against  him  (/).  security  will 

.Where  a  purchase  was  made  of  copyhold  without  any  surren- 
der, there  being  a  covenant  from  the  vendor  to  surrender,  a  mort- 
gage from  the  purchaser  was  postponed  to  a  mortgage  by  the 
vendor  without  notice  of  the  covenant  to  surrender  and  followed 
by  admittance  (m).  The  equities  being  equal,  the  Court  would 
not  supply  the  defect  of  the  surrender  against  the  legal  title. 

Another  case  was  decided  against  a  subsequent  purchaser,  on 
the  ground  of  notice  of  the  prior  defective  mortgage  (n)  ;  other- 
wise, the  purchaser's  title  would,  if  he  had  the  legal  estate  and 
no  notice,  have  prevailed  (o). 

But  where  several  incumbrances  are  equitable,  and  the  first  is  Where  all 
merely  inchoate,  the  defect  will  not  be  relieved  against  to  the  pre-  eatable"1003 
judice  of  the  later  incumbrance.  So  where  a  recognizance,  the 
time  for  inrolment  of  which  had  elapsed,  was  inrolled  by  special 
order  against  an  estate  which  was  subject  to  a  legal  mortgage, 
and,  after  the  date  but  before  the  inrolment  of  the  recognizance, 
a  person  who  had  lent  money  to  the  conusor  took  a  judgment 
for  the  debt,  it  was  held  that,  as  neither  the  recognizance  nor 
the  judgment  could  be  reached  without  the  aid  of  equity,  the 
judgment  creditor  must  be  preferred  (p). 

If  the  mortgagor's  title  be  altogether  defective,  and  he  after-  Acquisition  of 
wards  acquire  a  good  title,  he  can  be  compelled  to  make  good  ^°°i      e  by 
the  defective  conveyance  (q) . 

Questions  as  to  the  rights  of  persons  under  defective  convey- 
ances may  be  settled  in  suits  between  mortgagors  and  mort- 
gagees, in  which  the  mortgagee  has  a  right  to  bring  before  the 
Court  all  who  claim  interests  in  the  estate  (>•).  To  an  action 
brought  by  a  mortgagee  for  specific  performance  of  a  covenant 
by  a  tenant  in  tail  in  remainder  to  disentail  the  estate  after  the 

(l)  Horse  v.  Faulkner,  1  Anst.  11.  generally,  Part  yil.  of  this  work,  post, 

(m)   Oxioith  v.  Flummer,  Bac.    Abr.  pp.  1214  et  seq. 
tit.  Mortgages  (E.)  3.  (q)  Smith  v.  Baker,  1  Y.  &  C.  C.  C. 

(»)  Jennings  v.  Moore,  2  Vera.  609.  223  ;   Taylor  v.  Debar,  1  Ch.  Ca.  274  ; 

(o)  Bac.  Abr.  tit.  Mortgages  (E.)  3.  Seabourne  v.  Powell,  2  Vera.  11.      See 

(p)  Fothergill  v.   Kendrick,   2  Vera.  per     Lord    Cranworth,    O,    Smith   v. 

234.    See  Bothomleyv.  Fairfax,  2  Vera.  Osborne,  6  II.  L.  C.  390. 
750.     And  see  further  as  to  priorities  (r)  Evans  v.  Jones,  Kay,  29. 
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CHAP.   TT.TT. 


Right  to 
maintain  and 
defend  actions 
affecting  the 
mortgaged 
property. 


Trespass  and 
trover. 


Appeal  as  to 
public-house 
licence. 


Mortgagee 

necessary 

party. 


Setting  aside 
mortgaged 
contract  for 
purchase. 


Assignment 
of  in. .. 
pendente  hie. 


death  of  the  tenant  for  life,  judgment  creditors  of  the  tenant 
in  tail  whose  debts  have  been  made  charges  on  his  estate  under 
1  &  2  Vict.  c.  110,  are  not  necessary  parties  (s). 

A  mortgagee,  whether  in  possession  or  not,  may,-  generally 
speaking,  by  reason  of  his  estate  or  interest  in  the  mortgaged 
property,  maintain  or  defend  actions  relating  thereto  against 
persons  other  than  the  mortgagor  (/).  So,  if  the  mortgagor's 
title  is  impeached,  he  may  properly  support  it,  and  will  be 
allowed  his  costs  for  so  doing  (it). 

But  a  mortgagee  of  lands  cannot  maintain  an  action  of  tres- 
pass against  a  stranger  (r),  nor  can  a  mortgagee  of  chattels  sue 
either  in  trespass  or  trover,  until,  in  either  case,  his  right  to 
take  possession  has  attached  (.r). 

A  mortgagee  of  a  public-house  is  a  "  person  aggrieved  "  by 
the  refusal  of  the  justices  to  renew  the  licence  to  sell  beer  within 
the  statute  9  Geo.  IV.  c.  61,  s.  27,  and  entitled  to  appeal  to 
quarter  sessions  accordingly  (i/). 

It  has  been  seen  that,  as  a  general  rule,  a  mortgagee  having 
the  legal  estate  must  be  made  a  party  to  all  actions  brought  by 
or  against  the  mortgagor  in  relation  to  the  mortgaged  pro- 
perty (a). 

Where,  after  a  deposit  paid  by  a  purchaser,  he  assigns  his  in- 
terest under  the  contract  by  way  of  mortgage,  and  afterwards  a 
fraud  is  discovered  on  the  part  of  the  vendor,  by  which  the 
contract  was  originally  vitiated,  the  mortgagee  may  set  aside 
the  contract,  and  obtain  payment  of  the  deposit  with  interest, 
and  is  not  02^en  to  a  charge  of  champerty  ;  but  in  such  a 
case  it  seems  that  the  mortgagor  should  be  a  party  co-plaintiff, 
and  not  a  defendant  (a) . 

Where  a  first  mortgagee,  pending  a  suit  with  a  party  claim- 
ing adversely  to  the  mortgagor,  assigned  the  first  mortgage, 
with  power  to  prosecute  the  suit  to  a  second  mortgagee,  who 
covenanted  to  indemnify  the  assignor  against  the  costs  of  the 
notion;  it  was  held,  on  demurrer,  that  the  second  mortgagee 
being  interested  as  such  in  the  subject  of  the  suit,  the  assign- 
ment was  not  to  be  deemed  champerty  (!>). 


(*)   retre  v.  //<,.'.  ,  7   I  I  a,  24. 

(t)  Langton  v.  Langton,  7  De  ".  M. 
SO;  PMni  v.  Gillan,  f>  Ea,  i  ; 
Bemdon  v.  Hooper,  6  Bear.  246. 

(")  Hifi.  Bee  Godfrey  v.  Waieon,  .'i 
Atk.  618. 

(v)  WKteUr  v.  Montefiore,  2  Q.  B. 
188. 


(.,■)  Ibid. ;  Bradley  v.  Copley,  1  C.  B. 
686. 

(v)  Garrett  v.  Middlesex  Justices,  12 
Q .  B.  I).  620. 

(z)  Ante,  p.  829. 

\a)   Wilson  v.  Short,  6  Ha.  366. 

(ft)  J I  unto-  v.  Daniel,  4  Ha.  420. 
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And  as  a  bona  fide  assignment  of  the  subject  of  a  suit  may  be     chap.  xlh. 
made  pending  that  suit  (c),  it  would  seem  that  it  is  open  either 
to  a  mortgagor  or  mortgagee  during  a  redemption  or  foreclosure 
suit  to  assign  his  interest  in  that  suit. 

Under  certain  circumstances,  a  mortgagee  refusing  or  neglect-  Liability  of 
ing  to  take  proceedings  necessary  to  support  the  title  or  maintain  m°g  toTstate1* 
rights  incident  to  the  ownership  may  be  liable  in  damages  to  hJ  non-claim, 
the  mortgagor  by  reason  of  the  mortgaged  property  being  lost 
or  prejudicially  affected. 

Although  a  mortgagee  in  possession  will  be  liable  if  he  allows  Neglect  to 
the  mortgaged  lands  to  be  occupied  by  tenants  without  enforcing 
the  payment  of  the  rents  (d),  yet,  where  he  has  distrained  for 
rent,  he  is  not  bound  to  defend  doubtful  actions  respecting  the 
goods  distrained  (e). 

On  the  same  principle,  where  a  creditor  received  from  his  Neglect  to 

Gllf  orcG 

debtor  an  assignment  of  a  debt  due  from  a  third  person  as  a  security, 
security  for  his  demand,  and  sued  out  execution  upon  the  judg- 
ment, but,  by  his  neglect  in  levying,  the  debt  assigned  became 
irrecoverable,  it  was  held  that  he  must  bear  the  loss,  although 
the  assignment  contained  the  usual  covenant  for  payment  of  his 

debt  (./")• 

Deterioration  of  the  security  by  non-claim  for  a  long  period 
precludes  a  mortgagee,  whose  security  proves  insufficient,  from 
following  the  general  assets  in  the  hands  of  legatees  (g). 

If  a  mortgagee  of  a  settled  estate  neglects  to  enforce  the  Neglect  to 
'  keeping    down    of    the    interest    by    the   tenant    for   life,    his  men't  0f 
remedy  for  arrears  will   lie  only  against  the  tenant  for  life  iuteref *  b^.„ 

J  m  .  .  tenant  for  hie. 

or  his  legal  representatives,  and  not  against  the  estate  in  the 

hands  of  the  remainderman.  Where  (//)  an  estate  being 
already  in  mortgage  was  devised  in  strict  settlement,  and  the 
mortgagee  permitted  the  tenant  for  life  in  possession  to  run 
the  interest  in  arrear,  and  afterwards  purchased  the  estate 
for  life,  and  entered  into  possession  as  purchaser  and  received 
the  rent  for  about  three  years,  when  the  tenant  for  life  died,  the 
rents  and  profits  received  by  the  mortgagee  were  directed  to  be 
applied,  first  in  payment  of  the  interest,  which  accrued  due  sub- 
sequently to  his  entering  into  possession,  and  in  the  next  place, 
so  far  as  they  would  extend,  in  satisfaction  of  the  preceding 

(c)  Harrington  v.  Long,  2  My.  &  K.  581  ;  Mayer  v.  Murray,  8  Ch.  D.  428. 
592.  (g)  Ridgway  v.  Newstead,  3  De  G.  F. 

(d)  Brandon  v.  Brandon,  10  W.  R.  &  J.  474 ;  Blake  v.  Gale,  32  Ch.  D. 
287.  571,  C.  A. 

is)   Cocks  v.  Gray,  1  Giff .  77.  (/<)  Lord  Penrhyn  v.  Hughes,  5  Ves. 

(/)   Williams  v.  Trice,   1   S.   &   St.       99. 
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arrears.  In  an  earlier  case  (7)  a  terra  was  created  for  raising 
j)ortions  out  of  annual  profits  ;  the  mortgagee  permitted  the 
tenant  for  life  to  enjoy  the  estate  under  the  usual  clause,  that  it 
should  be  lawful  for  the  mortgagor  to  take  the  profits  until 
default :  the  Court  held  that  the  rents  being  received  by  the 
tenant  for  life,  with  the  permission  of  the  mortgagee,  it  was  the 
same  as  if  the  mortgagee  had  let  the  estate  to  any  other  person, 
and  therefore  the  profits  received  by  the  tenant  for  life  with  the 
mortgagee's  permission  should  be  considered  as  if  received  by 
the  mortgagee  himself,  and  be  accounted  for  accordingly,  and 
that  he  might  have  his  remedy  over  against  the  personal  repre- 
sentatives of  the  tenant  for  life. 


When  the 
right  of  legal 
mortgagee  to 
enter  into 
possession 
arises. 


Proviso  for 
quiet  enjoy- 
ment. 


Section  II. 
Or  a  Mortgagee  in  Possession. 

i. — Eight  of  Mortgagee  to  Possession. — Immediately  upon  the 
execution  of  a  conveyance  of  land  by  way  of  mortgage,  whereby 
the  legal  estate  passes  to  the  mortgagee,  he  becomes  by  virtue 
thereof  the  legal  owner  of  the  freehold  and  inheritance  of  the 
land,  or  of  any  lesser  interest,  such  as  a  life  estate  or  term  of 
years  conveyed  by  the  deed.  He  is  therefore,  as  between  him- 
self and  the  mortgagor,  entitled,  so  soon  as  any  default  has  been 
made  in  payment  of  the  principal  or  interest,  if  the  deed  contains 
a  proviso  for  cpiiet  enjoyment  (/),  or,  if  there  be  no  such  proviso, 
then  immediately  upon  or  at  any  time  after  the  execution  of  the 
mortgage  deed,  to  enter  into  possession  of  the  land,  or  if  the  laud 
be  in  lease  or  in  the  occupation  of  tenants,  to  give  to  them  notice 
to  pay  the  rents  to  him,  and  to  receive  the  rents  accordingly  (/«•) . 

It  was  formerly  usual  to  insert  in  mortgage  deeds  an  express 
proviso  to  the  effect  that  it  should  be  lawful  for  the  mortgagor  to 
retain  possession,  and  receive  the  rents  and  profits,  until  default 
in  payment  of  the  principal  and  interest  on  the  day  fixed.  But 
uli  provisoes  aro  now  generally  omitted,  for,  having  regard  to 
the  disadvantages  attending  tho  position  of  a  mortgagee  in  pos- 
ion,  and  that,  apparently,  tho  entry  will  entitle  the  mortgagor 
t'-  redeem  at  once  without  notice  or  interest  in  lieu  of  notice  (/), 


(t)   Ivy  v.  Gilbert,   2  P.   Wins.  20; 
Bmlham  v.   Haincottrl,  1  Eq.  Oa.  Abr. 

Keech  v.  1 1  n!  i,  Dong.  22;  Moore 

'•  'i,  h  Aj>j>.  (Jus.  285. 


(/•)  Mobs  v.  Oallimore,  Doug.  27'-' ; 
8.O.,  l  Bm.  L.  (J.  (loth  edj  107;  Pops 
v.  Buffs,  9  B.  &  <  V.  246;  axp.  lAving, 
/;,   Tbmbs,  2  M.  &  A.  223. 

(I)  Boviilv.  Endle,  (1S9G)  1  Ch.  648. 
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it  is  generally  considered  that  the  risk  of  a  mortgagee  entering  cha.p.  xlh. 
within  the  period  before  default  can  be  made,  which  is  usually 
six  months  from  the  date  of  the  deed,  is  one  which,  in  practice, 
it  is  not  necessary  to  guard  against.  The  result  is  that  a  mort- 
gagee at  the  present  time  can  generally  enter  into  possession 
whenever  he  thinks  fit  to  do  so. 

If  the  mortgage  deed  contains  a  proviso  for  quiet  enjoyment  Damages  for 
till  default,  the  mortgagee  will  be  liable  in  damages  if  he  enter  entry!1* 
before  default  (in). 

It  seems  that  the  Court  will  in  no  case  interfere  to  prevent  a  How  entry 
mortgagee  from  lawfully  exercising  his  right  to  enter  into  pos-  an/enforced. 
session  («).  A  mortgagee  having  the  legal  estate  may  take 
possession  of  the  property  by  peaceable  entry  without  any  notice 
or  demand  of  possession  (o) ;  for  the  purpose  of  such  entry  he 
may  even  break  open  the  outer  door  of  a  house,  if  it  be  done  in 
the  absence  of  the  mortgagor  or  his  tenants  (p)  ;  or,  if  his  entry 
is  resisted,  he  may  bring  an  action  for  recovery  of  the  land  (q), 
which  has  been  substituted  for  the  action  of  ejectment  formerly 
brought  in  such  cases  under  the  old  practice  (r). 

Where  a  mortgage  deed  contained  a  clause  that  the  mortgagor  Entry  after 

.  .  distress  by 

should  be  tenant  at  a  certain  yearly  rent,  with  a  power  of  entry  mortgagee, 
on  default  of  payment  of  the  mortgage  money,  it  was  held  that 
after  default  the  mortgagee  was  entitled  to  eject  the  mortgagor 
without  any  notice  to  quit,  though  he  had  treated  the  mortgagor 
as  tenant  by  distraining  on  him  for  a  previous  year's  rent  (•$). 

A  mortgagee  recovering  in  ejectment  could  not  retain  posses-  Writ  of 
sion  independently  of  the  writ  of  possession ;  so  that  when  the  pob 
writ  was  set  aside  for  irregularity  he  was  ordered  to  restore  posses- 
sion (t) ;  and  it  would  seem  that  the  same  rule  would  aj^ply  in 
an  action  for  recovery  of  land  under  the  present  practice  (u). 

The  right  to  enter  into  possession  of  the  mortgaged  lands  and  Equitable 
to  receive  the  rents  and  profits  thereof,  being  enforceable  only  cannot  take 
bv  legal  remedy  by  means  of  an  action  for  recovery  of  the  land,  actual . 

J        °  J      J  ,  possession. 

now  substituted  for  the  old  common  law  action  of  ejectment,  can 


(m)  Moore   v.   Shelley,   8  App.  Cas.  E.  485. 
285,  P.  C.  (q)  R.  S.  C,  Ord.  III.  r.  6. 

(«)   Williams  v.  Medlicott,  6  Pri.  496.  (>■)  See  Doe  v.  Lord,  7  A.  &  E.  G10. 

See  Marquis  of  Cholmondeleij  v.  Clinton,  \s)  Doe  v.  Olley,  12  A.  &  E.  481.    See 

2  Mer.  171,  at  p.  359.  Doe  v.  Tom,  4  Q.  B.  615. 

(o)  Doe  v.  Maisey,  8  B.  &  Or.  767  ;  (0  Doe  v.  lord,  7  A.  &  E.  710. 

Doe  v.  Giles,  5  Bing.  421.  (u)  As  to   writs   of  possession,   see 

(p)  lows  v.    Telford,    1    App.    Cas.  R.  S.  C,  Ord.  XLVII. 
414.     See  Watson  v.  Waltham,  2  A.  & 
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Equitable 
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Exception  as 
to  charges 
registered 
under  Land 
Titles  and 
Transfer  Act, 
1875. 

Entry  by 
proprietor 
of  charge. 


only  be  exercised  by  a  mortgagee  in  whom  the  legal  estate  is 
vested.  It  is  obvious  that,  if  a  mortgagee  whose  charge  is  merely 
equitable  were  to  enter  into  possession,  he  would  be  liable  to  be 
evicted  by  the  owner  of  the  legal  estate,  being  either  a  prior 
incumbrancer,  or  the  mortgagor  himself,  or  a  trustee  for  him. 
An  equitable  mortgagee  can  have  recourse  only  to  equitable  reme- 
dies, and  his  only  means  of  impounding  the  rents  and  profits  is  by 
obtaining  the  appointment  of  a  receiver,  to  which  he  may  be  en- 
titled, provided  the  first  mortgagee  is  not  in  possession,  and  subject 
to  his  right  to  apply  for  possession  if  he  should  think  fit  (x). 

A  j)iiis)ie  mortgagee  may,  however,  require  the  prior  mortgagee 
to  pay  the  surplus  rents  and  profits  to  him  instead  of  to  the 
mortgagor ;  such  notice  is  taking  equitable  possession  of  the 
surplus  rents  (//). 

To  this  rule,  however,  an  exception  appears  to  be  introduced 
by  a  modern  statute,  so  far  as  relates  to  charges  registered  there- 
under. By  the  Land  Titles  and  Transfer  Act,  1875  (s),  it  is 
enacted  as  follows : — 

Sect.  25.  "  Subject  to  any  entry  to  the  contrary  on  the  register, 
the  registered  proprietor  of  a  registered  charge  may,  for  the  purpose 
of  obtaining  satisfaction  of  any  moneys  due  to  him  under  the  charge, 
at  any  time  during  the  continuance  of  his  charge,  enter  upon  the 
land  charged  or  any  part  thereof,  or  into  the  receipt  of  the  rents 
and  profits  thereof,  subject,  nevertheless,  to  the  right  of  any  persons 
appearing  on  the  register  to  be  prior  incumbrancers,  and  to  the  lia- 
bility attached  to  a  mortgagee  in  possession." 


Effect  of  this 
enactment. 


The  expression  "  charge,"  for  the  purposes  of  the  Act,  means 
any  charge  made  in  manner  prescribed  by  the  general  rules  made 
in  pursuance  of  the  Act  (a),  to  secure  the  payment  at  an  ap- 
pointed time  of  any  principal  sum  of  money  either  with  or  with- 
out interest  (b)  ;  and  any  number  of  successive  "charges"  may 
bo  registered  under  the  Act,  which  will  rank  in  priority  as  among 
themselves  according  to  the  dates  of  their  respective  registration. 
It  would  therefore  seem  clear  that  any  incumbrancer  whose 
charge  is  duly  registered  may  enter  into  possession,  without 
reference  to  the  question  as  to  whether  the  legal  estate  is  vested 
in  liim  or  not,  provided  that  no  prior  incumbrancer  is  in  posses- 
sion before  him,  and  without  prejudice  to  the  right  of  such  prior 
incuinbnuKcr  (o  claim  possession  in  his  stead. 


Q 


I  ■■",  p.  799.  (a)  Ibid.,  s.  4. 

Varktr  v.  Oalorqft.  6  Madd.  11.  (b)  Ibid.,  s.  22, 

(r)   38  &  39  Vict.  c.  87. 
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In  cases  where  the  right  of  the  mortgagee  to  possession  only  CUAP-  xjlh. 
arises  upon  default  after  notice  or  demand  for  payment,  it  must  Entry  where 
be  shown,  in  order  to  establish  such  default,  that  a  reasonable  T^'3^ , 

'  '  debt  payable 

time  for  payment  was  allowed ;  an  allowance  of  half  an  hour  is  on  demand, 
merely  illusory  (c) ;  and  it  would  seem  that  entry  into  possession 
on  the  same  day  as  the  demand  would  be  deemed  unreason- 
able (d) ;  but,  if  the  seizure  be  premature,  the  taking  of  pos- 
session will  be  justified  if  default  continues  after  a  reasonable 
time  (c). 

So,  where  a  mortgage  deed  stipulated  for  the  payment  of  the  When  the 
mortgage  moneys  on  demand,  and,  in  effect,  that  the  mortgagor  ^uld^6 
should  remain  in  possession  until  default  in  such  payment,  and  notice  before 
such  demand  was  made  by  a  person  who  represented  himself  en  ^ 
as  the  mortgagee's  agent,  who,  upon  non-payment,  forthwith 
entered  into  possession  and  seized  the  mortgaged  property :  it 
was  held,  in  an  action  of  trespass  against  the  mortgagee,  that  the 
mortgagor  was  entitled  to  a  reasonable  opportunity  for  inquiry 
as  to  whether  the  person  demanding  payment  was  in  fact  the 
mortgagee's  agent,  so  that  the  non-payment  did  not  constitute 
any  default  on  his  part,  and  that  the  mortgagee  was  responsible 
in  substantial  damages  for  the  trespass  (/). 

In  such  cases  a  demand  made  upon  the  debtor's  wife  has  been 
held  not  to  be  such  a  demand  as  to  give  the  mortgagee  a  right 
to  possession  upon  default  (g) . 

A  mortgagee  cannot  enter  into  possession  if  a  receiver  has  Mortgagee 
been  appointed  by  the  Court  on  the  application  of  a  subsequent  ^en'^efv  r 
incumbrancer,  unless  his  right  so  to  do  is  reserved  by  the  order ;  has  been 
in  such  a  case  the  prior  mortgagee  cannot  obtain  the  rents  from  byPCourt. 
the  receiver  by  giving  notice  to  him,  nor  can  he  intercept  the 
rents   from  being   paid   to   the   receiver   by  giving   notice   to 
tenants ;  he  must  either  obtain  the  removal  of  the  receiver,  or 
the  leave  of  the  Court  to  bring  an  action  for  the  recovery  of  the 
land  (/)).     If  the  Court  removes  such  receiver,  possession  maybe 
ordered  to  be  delivered  to  the  first  mortgagee  (i) . 


(e)  Brighty   v.    Norton,   3    B.    &  S.  (g)  Belding  v.  Read,   34  L.  J.  Ex. 

305  ;   Toms  v.  Wilson,  4  B.  &  S.  442,  212. 

455  ;  Moore  v.  Shelley,  8  App.  Cas.  285,  (h)  Angell   v.    Smith,    9   Ves.    335  ; 

P.  C.  Thomas    v.    Brigstock,    4    Russ.    64 ; 

(d)  Exp.  Trevor,  Re  Burghardt,  1  Ch.  Turkington  v.   Keaman,  LI.   &   G.  t. 
D.  297.  Sug.  35.     See  Kerr  on  Receivers,  3rd 

(e)  Bramwell  v.  Eglingtoun,  12  "W.  R.  ed.  p.  139. 

551.  (t)  Langton  v.  Langton,  7  De  G.  M, 

(/)  Moore  v.  Shelley,  8  App.  Cas.  285.  &  G,  30, 
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ii, — Leases  by  Mortgagee  in  Possession. — Before  the  Convey- 
ancing Act,  1881  (k),  a  considerable  disability  annexed  to  the 
estate  of  the  mortgagee  was,  that  although  he  was  at  law  the 
actual  owner,  and  consequently  could  make  a  good  legal  title, 
yet  he  could  not  in  equity  make  a  valid  or  binding  lease  without 
the  concurrence  of  the  mortgagor,  unless,  it  seems,  there  was  an 
absolute  necessity  for  it  (/) . 

Where  a  mortgagee  enters  into  an  agreement  for  a  lease  (not 
having  power  to  grant  a  valid  lease),  specific  performance  will 
not  lie  (m)  ;  the  relief  would  be  in  damages  only. 

By  sect.  18  of  the  Act  above  referred  to  (which  is  not  retro- 
spective (n) ) ,  it  is  enacted  that : — 

"  (2).  A  mortgagee  of  land  while  in  possession  shall,  as  against 
all  prior  incumbrancers,  if  any,  and  as  against  the  mortgagor,  have, 
by  virtue  of  this  Act,  power  to  make  from  time  to  time  any  such 
lease  as  aforesaid  "  (o). 


Right  to 
emblements. 


Injunction 
against 


A  mortgagee  who  has  granted  a  lease  under  this  section  will 
be,  as  between  himself  and  the  lessee,  in  the  position  of  an  ordi- 
nary lessor  as  regards  the  power  of  suing  for  rents  and  enforcing 
other  remedies  of  a  landlord. 

The  rights  and  remedies  for  enforcing  payment  of  rents  of  a 
mortgagee,  who  has  given  notice  to  pay  rent  to  him,  to  lessees, 
and  others,  holding  under  leases  or  tenancies  subsisting  at  the 
date  of  the  mortgage  or  created  thereafter  by  the  mortgagor 
with  or  without  the  mortgagee's  concurrence,  have  been  already 
considered  (p). 

iii. — Effect  of  entry  into  Possession. — A  mortgagee  entering 
into  possession  of  the  land,  in  the  occupation  of  the  mortgagor, 
is  entitled  to  the  emblements ;  for  all  the  produce  of  the  land 
then  forms  part  of  his  security  (</). 

If  possession  be  lawfully  demanded  by  the  mortgagee,  the 


(k)  44  &  45  Vict.  c.  31. 

(I)  Eunffer/ordv.  Clay,  9  Mod.  1.  Ah 
to  apportionim  n1  of  rent  where  a  mort- 
gagee by  mistake  had  granted  a  leaso 
.,i  property  not  included  in  hismort- 
Bee  //"'  r 'iiiKiit  v .Collins,  18Boav. 
]  I. 

(»i)  "Franklituhi  v.  Hull,  33  Bcav. 
.v,o. 

tn)  Bee  ■.  in,  sub-s.  (16). 

(o)  I.e.,  snob  lease  as  in  thin  Hection 
I  ■  'I    and    authorized.      The  re- 


quirements of  this  section  as  regards 
leases  by  mortgagees  in  possession 
are  the  same  as  in  the  caso  of  leases 
granted  thereunder  by  mortgagors  in 
possession,  and  have  been  already  con- 
sidered.    See  ante,  pp.  685  et  seq. 

{p)  Ante,  Chap.  XXXVII.  pp.  079 
ct  seq. 

(q)  h'urh  v.  Hull.  Doug.  22  ;  Jlloore 
v.  Shelley,  8  A].]).  Cas.  286,  P.  C.  See 
Doe  v.  Maiaey,  8  B.  &  Or.  7G7. 
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mortgagor,  or  any  person  claiming  under  him,  as  his  trustee  in     chap.  xlii. 
bankruptcy,  wrongfully  refusing  possession,  may  be  restrained  removing 
by  injunction  from  cutting  and  removing  crops  on  the  mort-  croP3'  &c- 
gaged  land  (r). 

If  in  possession  of  business  premises,  the  mortgagee  is  entitled  Right  to 
to  carry  on  the  business  for  such  reasonable  time  as  will  enable  business, 
him  to  sell  it  as  a  going  concern,  and  for  that  purpose  to  use  the 
name  of  the  mortgagor's  firm  (s). 

If  the  mortgage  includes  the  goodwill  of  the  business  of  a 
publican,  the  mortgagee,  on  taking  possession,  is  entitled  to  call 
on  the  mortgagor  to  concur  in  obtaining  a  transfer  to  the  mort- 
gagee of  the  existing  licence  (t). 

It  would  seem  that  the  fact  of  a  mortgagee  taking  possession 
of  a  business  will  not  of  itself  operate  as  a  dismissal  of  the 
clerks  and  servants  of  the  mortgagor  employed  in  the  busi- 
ness (it). 

A  mortgagee,  when  he  enters  into  possession  of  the  mortgaged  Application 
estate,  enters  for  the  purpose  of  recovering  both  his  principal  °*  J^gts  and 
and  interest,  and  may  apply  the  rents  and  profits  received  by 
him  in  or  towards  payment  thereof  accordingly  (a?) . 

A  mortgagee  in  possession  is  not,  however,  bound  to  apply 
the  surplus  rents  after  keeping  down  his  interest  and  outgoings 
in  gradual  reduction  of  principal ;  he  may,  if  he  thinks  fit, 
pay  such  surplus  rents  to  the  mortgagor  unless  he  has  notice 
from  a  subsequent  incumbrancer  to  pay  them  to  him  (>/). 

A  mortgagee  in  possession,  who  retains  the  surplus  rents  in 
reduction  of  principal,  does  not  render  annual  accounts,  but 
when  the  mortgagor  deems  the  debt  satisfied,  or  wishes  to 
redeem,  he  calls  on  the  mortgagee  for  a  final  adjustment  (z). 

iv. — Liabilities  of  Mortgagee  in  Possession. — A  mortgagee  by  Liability  of 
entering-  into  possession  incurs  serious  responsibilities.     He  must  moTbS&See  m 

°  *  #  _  L  possession  to 

be  reasonably  diligent  in  getting  in  the  rents  and  profits,  and  he  account, 
will  be  held  strictly  accountable  to  the  mortgagor  and  those 
claiming  under  him  for  all  rents  and  profits  actually  received, 


(r)  Bagnallv.  Villar,  12  Ch.  D.  812.  (x)  Lord  Kensington  v.  Bouverie,  7  De 

(*)  Cook  v.  Thomas,  24  W.  R.  427.  G.  M.  &  G.  134,  157. 

\t)  Butter  v.  Daniel,  30  W.  R.  724,  (>/)  Barney  v.  Sewell,  1  J.  &  W.  647. 

801.  (s)  Lord  Trimleston  v.  Hamill,  1  Ba. 

(u)  Per  Fry,  L.  J.,  in  Beid  v.  Ex-  &  Be.  377,  383. 
plosives  Co.,  19  Q.  B.  D.  264,  at  p.  269. 
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Ground  of 
liability. 


Measure  of 
liability. 


Partial 

possession. 


Mortgagee 
liable  to 
subsequent 
incumbran- 
cers. 


or  which,  but  for  his  default,  might  have  been  received,  by  the 
mortgagee  after  deducting  what  is  due  to  him  under  his  mort- 
gage, including  all  just  and  proper  costs  and  allowances  (b). 

A  mortgagee  in  possession  is  charged  with  the  rents  and 
profits  which,  but  for  his  default,  he  might  have  received, 
because  he  has  chosen  to  change  his  character  of  mere  mort- 
gagee, and  for  the  time  being  to  become  owner  (c). 

Although  the  mortgagee  is  bound  to  account  to  the  mortgagor 
for  the  rents,  yet  he  is  not  obliged  to  account  according  to  the 
actual  value  of  the  land,  nor  bound  by  any  proof  that  the  land 
is  worth  so  much,  unless  it  can  be  proved  that  he  made  so  much 
of  it,  or  might  have  done  so  except  for  his  own  wilful  default  (d) ; 
because  it  is  the  laches  of  the  mortgagor  that  he  lets  the  lands 
lapse  into  the  hands  of  the  mortgagee  by  the  non-payment  of 
the  money ;  therefore,  when  the  mortgagee  enters,  he  is  only 
accountable  for  what  he  actually  receives,  and  is  not  bound  to 
take  the  trouble  of  making  the  most  of  another's  property. 

Where  the  mortgagee  is  in  possession  of  part  of  the  mort- 
gaged property  and  the  mortgagor  of  the  rest,  the  mortgagee  is 
not  to  be  held  in  possession  constructively  of  the  whole  as  to 
subsequent  incumbrances  so  as  to  render  him  liable  for  default 
in  respect  of  the  part  which  is  still  in  the  possession  of  the 
mortgagor  (c). 

A  mortgagee  who  has  taken  possession  must  account  for  the 
rents  and  profits  not  only  to  the  mortgagor  himself,  but  also  to 
his  subsequent  incumbrancers  or  creditors,  and  will  be  charge- 
able as  for  wilful  default  if  he  unduly  favours  the  mortgagor 
at  their  expense ;  as  if  he  permits  the  mortgagor  to  make 
use  of  his  mortgage  as  the  first  incumbrance  to  keep  out  other 
creditors. 

So,  if  the  mortgagee  enter,  and  afterwards  permit  the  mort- 
gagor to  receive  the  rents,  on  an  action  by  a  subsequent  incum- 
brancer to  redeem,  he  will  be  charged  with  all  the  profits  he 
might  have  made  after  his  entry  (,/').  But  the  mortgagee  will 
not  in  such  case  be  answerable  for  profits  which  ho  might  have 
made  previously  to  the  date  of  the  next  incumbrance  (//). 


(b)  See  post,   Chap.  LIV.  pp.  1200 

(r,   Eyre  v.  "Hughes,  2  Ch.  1).  148,  at 
p.  L62. 
(<fl  Bee  vnfra,  p.  BOS. 

i        II  I.    \\.  10  Eq.  68. 

,/,  v.  Dalit/)  [5  Bear,  166;  Sim- 


mons v.  Shirley,  6  Ch.  D.  173. 

(/)  Coppring  v.  Cooke,  1  Vern.  270  ; 
Ben  ham  v.  Eaincourt,  Prcc  Ch.  30; 
Lbftui  v.  Swift,  2  Boh.  &  L.  655. 

(>/)  Maddccks  v.  Wren,  2  Rep.  in  Ch, 
L09. 
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Similarly,  in  a  case  where  a  mortgagor  having  become  bank-  chap.  xlh. 
rapt,  and  the  mortgagee  refusing  to  enter,  the  assignees  brought 
ejectment,  and  the  mortgagee  permitted  the  bankrupt  to  take 
the  profits,  and  to  fence  against  the  assignees  with  the  mort- 
gage, and  it  was  decreed  that  the  mortgagee  should  be  charged 
with  profits  from  the  time  of  the  ejectment  delivered  (/?■). 

A  mortgagee  in  possession  who  has  not  received  notice  of  any  Notice  by 

i  ,    .  i  r>  ■.  ji  ,  .  ,    subsequent 

subsequent  incumbrance  may  sately  pay  the  surplus  rents  and  incumbrancer 

profits  to  the  mortgagor,  but,  after  notice,  the  first  morto-a^ee  is  topaysnrploa 
n     i      „  i    •  p  i  ,i  ,  i  „       7     i       rents  to  him. 

answerable  to  the  second  it  he  pays  the  rents  and  profits  to  the 
mortgagor  (i). 

If  a  mortgagee  in  possession  assign  his  mortgage  without  the  Liability 
concurrence  of  the  mortgagor  to  an  insolvent  person,  he  will  be  ment  of"5 
liable  for  the  rents  as  well  after  as  before  assignment,  because  mortgage. 
he  is  in  some  sort  a  trustee  of  the  estate  (/>•).     But  this  rule  will 
not  apply  where  the  transfer  is  made  by  order  of  the  Court,  as 
in  an  administration  action  (/). 

A  mortgagee  is  accountable  for  whatever  is  received  by  those  Mortgagee 

i  i       ,  P  i  ,    .  accountable 

to  wnom  he  transters  possession  under  an  arrangement  mopera-  for  receipts 
tive  to  transfer  title  and  in  derogation  of  the  rights  of  the  of  others- 
mortgagor  (m). 

A  mortgagor  is  not  bound  by  an  account  (to  which  he  is  not  Liability  of 
a  party)   stated  between  the  mortgagee  and  his  assignee  (n).  morto-a<re  ° 
The  consequence  is,  that  an  assignee  is  in  such  case  liable  to 
account  for  all  the  profits  received  by  the  mortgagee  and  the 
intermediate  assignees,  and  the  mortgagor  need  make  the  last 
assignee  only  a  party  to  his  action  (o). 

In  a  suit  for  redemption  brought  against  the  legal  personal  Claim  against 
representatives  of  a  mortgagee  who  has  taken  possession,  if  the  deceased 
plaintiff  in  his  claim  asks  only  for  an  account  of  rents  and  mortgagee, 
profits  received  by  the  representatives,  and  an  order  is  made  on 
that  footing,  he  will  not  be  allowed  to  vary  the  order  so  as  to 
direct  also   an   account  of   rents  and   profits  received   by  the 
original  mortgagee  (p). 

It  is  the  duty  of  the  mortgagee  in  possession  to  keep  the 

{h)  Parker  v.  Calcraft,   6  Madd.   11.  (m)  National  Bank  of  Australasia  v. 

See  Maddocks  v.   Wren,  2  Rep.  in  Ch.  United,  §c.  Co.,  4  App.  Cas.  391. 

109  ;    Berney   v.    Sewell,    1    J.    &   "W.  (n)  Earl    of  Macclesfield    v.    Fitton, 

647  ;  Archdeacon  v.  Bowes,  13  Pri.  353,  Vern.   169  ;    Matthews  v.    Wallwyn,  4 

368.  Ves.  118;    Williams  v.  Sorrell,  4  Ves. 

(i)  Berney  v.    Sewell,    1   Jac.  &  W.  389  ;  Bradwell  v.  Catchpole,  3  Swanst. 

647.  79,  note  ;   Chambers  v.  Goldwin,  9  Ves. 

(k)  1  Eq.  Ca.  Abr.  328  ;    Tenable  v.  254. 

Toyle,  1  Ch.  Ca.  3.  (o)  Chambers    v.    Goldwin,    sup.,    at 

(l)  Sail  v.  Seward,  32  Ch.  D.  430,  p.  266. 

C.  A.  (p)  Trulock  v.  Hoby,  15  Sim.  265. 
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Liability  for 
repairs. 


Forfeiture 
of  lease. 


Extent  of 
liability. 


Rebuilding1. 


Liability  for 
waste. 


Right  to  cut 

timber. 


premises  in  necessary  repair  so  far  as  the  rents  and  profits  in 
his  hands  will  admit  of.  He  will  he  held  responsible  for 
gross  or  wilful  negligence  in  this  respect  (q),  and  an  inquiry 
will  he  directed  whether  any  deterioration  has  been  occasioned 
thereby  (>•)• 

This  rule  is  applied  with  especial  strictness  where,  the  pro- 
perty being  leasehold,  the  neglect  to  repair  renders  the  lease 
liable  to  forfeiture.  Thus,  where  a  mortgagee  entered  into 
possession  under  his  mortgage  of  unfinished  leasehold  buildings,  / 
i  and  he  neither  sold  the  property  nor  completed  the  buildings,/  I 
whereby  the  lease  was  forfeited,  EeTwas  held  liable  for  wilful 
default  (*).  ' 

A  mortgagee  is  not,  however,  bound  to  spend  his  own  money 
on  repairs,  and  accordingly  he  will  only  be  liable  for  neglect  to 
repair  to  the  extent  of  surplus  rents  and  profits  after  providing 
for  the  interest  to  which  he  is  entitled  under  the  mortgage  (t)  ; 
and  a  mortgagee  is  not  bound  to  lay  out  money  on  the  estate 
except  for  necessary  repairs  (u). 

A  mortgagee  may  pull  down  ruinous  houses  and  build  others 
on  their  site  (r),  but  he  is  not  bound  to  expend  money  in 
rebuilding  (<r). 

A  mortgagee  in  possession  shall  not  be  permitted  to  waste 
the  estate  (//)  ;  if  he  improperly  proceed  to  fell  timber,  an 
account  will  be  decreed  and  the  produce  applied,  first,  in  pay- 
ment of  the  interest,  and  then  in  sinking  the  principal,  and 
the  Court  will  enjoin  him,  unless  the  security  prove  defective, 
in  which  case  the  Court  will  not  restrain  him  from  felling 
timber,  the  produce  being,  of  course,  applied  in  liquidation  of 
the  debt  in  ease  of  the  estate  (z).  But  an  injunction  will  not  be 
granted  unless  it  is  shown  that  the  waste  is  committed  by  the 
mortgagee  or  by  his  authority  (a) . 

Where  the  mortgage  is  made  by  deed  executed  after  the 
commencement  (b)  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (r),  if  and  so  far  as  a  contrary  intention  is  not 
i    pressed  by  and  subject  to  the  terms  and  provisions  of  the 


{q)  Russet  v.   Smithies,    1    Anst.   9C. 

Harriott  v.  Auction  "Reversionary 
Co.,  3  De  Gr.  V.  &  J.  177. 

Wragg  \.  Denkam,  2  Y.  &  C. 
I  NT;  Batehelor  v.  Middleton,  6 
J  In.  ',:,. 

Perry  v.  Walker,  24  L.  .1.  Oh. 
319    appealed  on  oth<  c  poi 

B  chard    v.  Morgan,   i    V.  &  0. 
I       A.pp.  670. 
(«)  Godfrey  v.  WaUon,  3  Atk.  618. 


(c)  Hardy  v.  Beeves,  4  Ves.  466,  480  ; 
Newman  v.  Baker,  Pinch,  38;  Marshall 
v.  Cave,  3  L.  J.  Oh.  .".7. 

(.)•)  Moore  v.  Painter,  6  Jur.  903. 

(//)  Hanson  v.  Derby,  'i  Vera..  392. 

(:)  Withrington  v.  Bankes,  Bel.  Ca. 
in  <  I..  31. 

(a)  Anon.,  I  L.  J.  Ch.  1  L9. 

\b)   Lsl  January,  L882. 

(<■)  44  &  46  Viet.  O.  41. 
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deed,  a  mortgagee  has,  by  virtue  of  that  Act  (d),  among  other     chap.  xlh. 
powers : — 

Sect.  19.  "(iv.)  A  power,  while  the  mortgagee  is  in  possession, 
to  cut  and  sell  timber  and  other  trees  ripe  for  cutting,  and  not 
planted  or  left  standing  for  shelter  or  ornament,  or  to  contract 
for  any  such  cutting  and  sale,  to  be  completed  within  any  time 
not  exceeding  twelve  months  from  the  making  of  the  contract." 

It  is  conceived  that  the  proceeds  of  sale  of  timber  so  cut  will 
be  treated  as  rents  and  profits,  and  must  be  accounted  for  by 
the  mortgagee  in  possession  accordingly  (e). 

A  mortgagee  in  possession  will  be  personally  liable  for  wilful  Mismanage- 

j   £     li.   '£  i       t_  'ii        £  •  i.   •  i      l'         ment  of  estate. 

detault  it  he  be  guilty  of  gross  mismanagement  in  conducting 
a  business  (/),  or  in  the  cultivation  of  an  estate  ({/). 

The  mortgagee  is  liable  if  he  demises  the  property  subject  to 
unduly  restrictive  covenants  (//).  So  also,  if  he  refuse  or  remove 
a  sufficient  tenant  (»'),  but  the  evidence  must  be  distinct,  and  the 
mortgagee  will  not  be  subject  to  minute  inquiries  whether  he 
could  have  got  more  rent,  and  the  like,  and  he  may  be  excused 
for  not  accepting  a  higher  offer,  if  the  tenant  is  in  arrear,  and  by 
removing  him  the  arrear  might  have  been  lost  (k)  ;  and  it  is 
the  duty  of  the  mortgagor  to  give  notice  to  the  mortgagee  that 
a  higher  rent  might  have  been  obtained ;  and  if  the  mortgagor 
omit  to  do  so,  or  is  party  to  any  act  to  prevent  the  letting  (/), 
he  cannot  charge  the  mortgagee  with  mismanagement. 

A  mortgagee  not  in  possession  is  not  liable  for  a  breach  of 
a  statutory  duty  (m) .  ' 

V. — What   amounts   to   taking   Possession. — It  is  not  every  what 
interference  with  an  estate  by  a  mortgagee  that  will  make  him  J111-10111148  to 

J     #  °   &  >  _  taking  pos- 

for  all  purposes  a  mortgagee  in  possession  («).  He  will  not  session  as 
necessarily  be  chargeable  as  a  mortgagee  in  possession,  because 
he  is  in  receipt  of  the  rents  and  profits  of  the  mortgaged  pro- 
perty. So,  where  an  agent  of  the  mortgagor  who  received  the 
rents  for  him  accepted  notices  to  the  tenants  to  pay  the  rents  to 
the  mortgagees,  to  be  served  if  the  mortgagor  should  interfere, 

(d)  Ibid.,  s.  19,  sub-ss.  1  (iv),  (k)  Metcalfv.  Campion,  1  Moll.  238  ; 
3,  4.                                                                   Hughes    v.    Williams,    12   Ves.    493 ; 

(e)  Wolst.   &  Brint.  Conv.,  7th  ed.       Brandon  v.  Brandon,  10  W.  R.  287. 
p.  68.  (I)  Lord  Trimleston  v.  Hamill,  1  Ba. 

(/)   Chaplin  v.  Young,  33  Beav.  330.  &  Be.  377,  385. 

Iff)   Wragg  v.    Denham,   2  Y.   &  C.  (m)  Brain  v.  Thomas,  W.  N.  (1881) 

Ex.  117.  53,  C.  A. 

(/*)    White  v.  City  of  London  Brewery  («)  Per  Wigram,  V.-O,    in   Faul- 

Co.,  42  Ch.  D.  237,  C.  A.  kener  v.  Daniel,  3  Ha.  220. 

(i)  Anon.,  1  Vern.  45. 
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lease  from 
mortgagor. 


Entry  as 
agent,  &o. 


Entry  as 
tenant  for  life 
or  purchaser. 


and  he  did  not  serve  the  notices,  but  paid  the  rents  as  he 
received  them  to  the  mortgagees,  it  was  held  that  the  mort- 
gagees could  not  be  charged  as  mortgagees  in  possession  (n). 
The*  test  whether  the  receipt  of  the  rents  and  profits  amounts  to 
possession  was  thus  stated  in  that  case : — "  In  order  to  hold 
that  a  mortgagee  not  in  actual  possession  is  in  receipt  of  the 
rents  and  profits,  in  my  opinion,  it  ought  to  be  shown  not  only 
that  he  gets  the  amount  of  the  rents  paid  by  the  tenants,  even 
although  he  gets  their  cheques  or  their  cash,  but  that  he  receives 
it  in  such  a  way  that  it  can  be  properly  said  that  he  has  taken 
upon  himself  to  intercept  the  power  of  the  mortgagor  to  manage 
his  estate,  and  has  himself  so  managed  and  received  the  rents 
as  part  of  the  management  of  the  estate  "  (o). 

"Where  a  mortgagee  took  a  lease  from  the  mortgagor  subse- 
quent to  a  jniisiie  mortgage,  and  entered  into  possession  under 
the  lease,  he  was,  as  against  the  latter,  held  to  be  chargeable  as 
mortgagee  in  possession  (p). 

In  general,  a  mortgagee  getting  into  possession,  though  he 
calls  himself  trustee,  manager,  or  agent,  will  be  treated  as 
mortgagee  in  possession,  and  be  accountable  as  such  (q). 

A  solicitor  who  pays  off  a  mortgage  due  from  his  client,  and 
afterwards  receives  the  rents  of  the  mortgaged  property,  will  be 
treated  as  an  agent,  and  will  not  be  held  accountable  as  a  mort- 
gagee in  possession  (>•) . 

Where  a  judgment  creditor  entered  into  possession  under  a 
power  of  attorney  as  agent  and  manager  of  the  property,  he 
was  held  not  to  be  chargeable  in  respect  of  rents  as  mortgagee 
in  possession ;  but  having  afterwards  taken  a  transfer  of  the 
mortgage  and  remained  iu  possession,  he  was  held  to  be  so 
chargeable  (s). 

Where  a  mortgagee  enters  into  possession  as  tenant  for  life, 
or  in  the  real  or  supposed  character  of  purchaser,  or  as  agent  or 
trustee  for  the  mortgagor,  or  in  another  character  than  mort- 
gagee, lie  will  not  be  chargeable  as  mortgagee  in  possession  (/). 


(«)  Noyes  v.  Pollock,   32  Ch.  D.  53, 
0.  A. 

(o)  /'-,■  Cotton,  li.  •!.,  ibid.  a1  p.  161. 
Seealao  Riohardt  v.  Overseert  of  Kidder- 
2  Oh.  212,  220. 
i '  m/i/  v.    Arnott,    I /I.   &   <J.    I. 

/ 1» 4  '/<  imlt  ton  \.  /in, m//,  l  Ba. 
A  Be. 


(r)  Ward  v.  Carttar,  L.  R.  1  Eq.  29  ; 
25  Beav.  171. 

(«)  Chambers  v.  Goldwin,  9  Ves.  26  1 , 
291. 

(t)  Lord  Kensington  v.  Bouverie;  7  De 
G.  M.  &  G.  156;  Parkinson  v.  Han- 
bury,  L.  It.  2  II.  L.  1,  distinguishing 
Neesom  v.  Clarkson,  ~  Ha.  163.  And 
see  0,Connell  v.  0s 'Callaghan,  15  Ir.  Ch. 
l;.  31, 
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So  where  possession  was  taken  under  a  forfeiture,  and  not  as    chap.  xlti. 
a  mortgagee  (u). 

Where  the  owner  of  a  share  in  a  patent  had  assigned  his  share  Receipt  of 
by  way  of  mortgage  to  the  owner  of  another  share,  it  was  held  co-owner 
that,  inasmuch  as  the  co-owner  of  a  patent  is  entitled  to  work  it  II1(;lt-a-'  eoi 

.  .    •  ■  ■    '■     '  -i  patent. 

for  his  own  benefit,  profits  received  by  the  mortgagee  by  work- 
ing the  patent  were  not  profits  received  by  him  in  that  character, 
and  that  he  was  not  liable  to  account  for  them  as  mortgagees  in 
possession  of  the  mortgaged  share  (%). 

In  taking  an  account  in  a  foreclosure  action,  an  attornment  Receipt  of 
clause  in  the  mortgage  deed  will  not   render    the  mortgagee  attornment 
chargeable  as  mortgagee  in  possession  in  favour  of  a  subsequent  clause- 
incumbrancer  in  respect  of  the  rent  reserved  by  the  attornment 
clause  (//) . 

A  mortgagee  cannot  be  compelled  to  take  possession ;  for  he  Mortgagee 
would  thereby  subject  himself  to  the  liability  to  account,  which  compelled  to 
the  Court  will  never  force  upon  a  mortgagee.     Therefore  he  may  *?ke  Posses- 
bring  an  action  for  foreclosure  without  taking  possession ;  but  if 
he  does  take  possession,  he  is  bound  to  apply  the  rents  and 
profits  as  the  Court  would  apply  them  (s). 

A  mortgagee  will  not  be  allowed  to  commence  proceedings  for  Collusive 
obtaining  possession,  and  then  to  abandon  them  collusively  to  0f  proceed- 
the  prejudice  of  the  mortgagor  or  subsequent  incumbrancers  or  in°8- 
creditors.     In  a  case  in  which  the  mortgagee  having  brought 
ejectment,  and  then  refused  to  take  out  execution,  and  the  rent 
being  in  arrear,  the  mortgagor  could  not  eject  the  tenant  by 
reason  of  the  mortgagee's  judgment,  the  Court  ordered  that, 
unless  the  mortgagee  took  out  execution  before  the  end  of  the 
term,  he  should  be  answerable  for  the  profits,  as  in  case  of  wilful 
default  (a) . 

A  mortgagee  who,   by  taking  possession  of  the  mortgaged  Relinquish  - 
property,  has  once  assumed  the  responsibilities  attaching:  to  a  men.t  of  P08- 

r      *■        J  ,  .*  °  session  does 

mortgagee  in   possession,   cannot  rid  himself   of   them  at   his  not  determine 
pleasure  by  relinquishing  possession  ;  and  the  Court  will  not,  as    a      y" 
a  general  rule,  assist  him  so  to  do  by  appointing  a  receiver  (b). 


(u)  Blennerhassett  \.  Day,  2  Ba.   &  See  as  to  the  application  of  rents  and 

Be.  104,  125.  profits  by  the  Court,  post,  p.  1200. 

(z)  Steers   v.    Rogers,    (1893)    C.   A.  (a)  Duke  of  Buckingham  v.  Gayer,  1 

232.  Vern.  257.     See  Chapman  v.  Tanner,  1 

(y)  Stanley   v.    Grundy,    22    Ch.   D.  Vern.  266. 

478.  (b)  Re  Prytherch,  Prythcrch  v.  Wil- 

{£)  Bulstrode  v.  Bradley,  3  Atk.  582.  Hams,  42  Ch.  D.  590. 
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chap.  xxn. 

Satisfied 
mortg-aoree 


vi. — Delivery  of  Possession  to  Mortgagor  on  Redemption. — A 
mortgagee,  as  soon  as  he  is  paid  off,  becomes  a  mere  trustee, 
holding  the  legal  estate  for  the  benefit  of  the  mortgagor  or  the 
up  possession,  next  puisne  incumbrancer  of  whose  charge  he  has  notice,  who 
may  require  the  reconveyance  of  the  estate  accordingly  (c) .  A 
mortgagee,  who  has  entered  into  possession,  must,  therefore,  so 
soon  as  the  rents  and  profits  received  by  him  have  fully  satisfied 
the  moneys  due  under  his  mortgage,  including  principal,  interest, 
and  costs,  deliver  up  the  property  to  the  person  entitled  to 
possession  of  it  (d). 

A  mortgagee  cannot  be  compelled  by  the  mortgagor  or  an 
assignee  of  the  equity  of  redemption  to  quit  possession  except 
upon  payment  of  principal,  interest,  and  costs,  or  so  much 
thereof  as  has  not  been  satisfied  out  of  the  rents  and  profits 
received  (e) ;  unless  a  sufficient  amount  to  meet  not  only  such 
payments,  but  also  the  contingency  of  further  interest,  costs,  &c, 
is  paid  into  Court  (/). 


Mortgagee  of 
fee  should 
require 
delivery  of 


Section  III. 

Of  the  Rights  and  Liabilities  of  a  Mortgagee  as  to 
Possession  of  Title  Deeds. 

i, — Right  of  Mortgagee  to  Deeds  Generally. — Every  mortgagee 
from  a  mortgagor  professing  to  convey  the  fee,  is  entitled  to 
expect  the  delivery  of  the  deeds ;  and  even  where  the  mortgaged 
lands  are  part  of  a  larger  property,  the  owner  of  which  retains 
the  bulk  of  the  deeds,  the  mortgagor  has  his  own  conveyance 
and  a  covenant  for  or  acknowledgment  of  right  to  the  production 
of  the  earlier  deeds  to  deliver  to  his  mortgagee.  The  possession 
of  the  deeds  does  not  indeed  prove  that  a  person  is  owner  in  fee, 
as  a  tenant  for  life  has  a  right  to  the  deeds;  but  it  authorizes 
the  inference  that  there  is  no  prior  mortgage,  as,  had  there 
been  any,  the  mortgagee  would  have  had  the  deeds  (g)  ;  and,  if 


(c)  Qunrrellv.  Beekford,  1  Madd.  269, 

;il  ]».  27K.     Hoc  further  as  to  reeonvoy- 

ance,  pott,  pp.  L406  tt  teq. 

(,/,   ll  ,1s,,,,  v.  Metcalfe,  I  Buss.   130 
h  f,  lord,  36  Oh.  I> 
B         \.  Kartpole,  16   Vin,   A.br. 
467,  pi.  !•• ;   Davy  r.  Barker,  2  Atk.  2  ; 


rostlcthwaitc  v.  Bli/the,  2  Swanst.  256. 

(/)  41  &  46  Vict.  c.  41,  s.  6,  set  out 
ante,  p.  G33. 

(<l)  Sec  as  to  priority  between  several 
incumbrancers  as  affected  by  posses- 
sion of  the  deeds,  post,  pp.  1340  >/  s,q. 


mortgagee's  right  TO  DEEDS.  s"!» 

they  deduce  an  apparent  title  in  fee,  the  only  remaining  risk     chap,  xt.ti. 

of  a  serious  character  is  that  the  owner  may  have  incumbered 

his  ownership  in  such  a  way  as  not  to  interfere  with  his  right  to 

retain  the  deeds;  as,  for  instance,  by  making  a  settlement  under 

which  his  interest  is  cut  down  to  that  of  a  tenant  for  life. 

Against  this  risk,  the  possession  of  the  title  deeds  does  not  afford 

protection. 

It  is  a  clear  principle  of  law  that  the  muniments  of  an  estate  Legal  mort- 
belong  to  the  person  who  has  the  legal  interest  in  it  (//).  f0f^aj£ 
Accordingly  a  legal  mortgagee  in  fee  is  entitled  to  the  title 
deeds  (/),  as  also  a  legal  mortgagee  of  a  life  estate  (,/),  hut  a 
termor  is  not  entitled  to  the  title  deeds  relating  to  the  freehold, 
however  long  the  term  (k)  ;  a  legal  mortgagee  of  leaseholds  is 
entitled  to  the  lease  and  documents  belonging  to  it  (/). 

The  grantee  of  an  annuity  rarely  has  possession  of  the  title  Grantee  of 
deeds.     Protection  against  grants  of  life  annuities  is  afforded  by 
the  registration  thereof. 

It  was  formerly  the  usual  practice  to  insert  in  mortgage  Express  grant 
deeds,  as  in  other  conveyances  of  land,  an  express  grant  of  the 
title  deeds  relating  to  the  mortgaged  property ;  but  this  practice 
has  now  fallen  altogether  into  disuse  in  reliance  upon  the  settled 
rule  that  a  mortgagee,  who  is  entitled  to  the  deeds,  can  recover 
possession  of  them  from  a  mortgagor  who  wrongfully  retains 
them,  or  from  any  person  to  whom  they  may  be  delivered  by 
the  mortgagor  so  retaining  them  (m),  unless,  indeed,  the  mort- 
gagee has  lost  such  right  by  laches  on  his  part. 

In  Da  vies  v.  Vernon  (n),  Lord  Denman  expressed  a  contrary  Contrary  view 
view.     In  that  case  a  husband   and  wife,  under  a  power  of  Yernm,  sed 
appointment,  mortgaged  certain  lands  for  a  term,  and  delivered  zU(Bre- 
the  deeds  to  the  mortgagee.      The  mortgage  was  transferred 
without  mention  of  the  deeds,  and  the  transferee  never  demanded 
them ;  the  original  mortgagee  subsecprently  delivered  the  deeds 
to  the  husband,  who  deposited  them  with  another  person  by  way 
of  equitable  security ;  afterwards  the  husband  and  wife  mort- 
gaged the  lands  in  fee,  subject  to  the  term,  without  mention  of 
title  deeds;    on  the  death  of   the  husband,   the   wife,  having 

(A)  Per  Best,  C.  J.,  in  Phillips  v.  Knight  v.  Knight,  1  L.  J.  N.  S.  125. 
Robinson,  4  Bing.  106.  (I)  Hooper  v.  Ramsbottom,  6  Taunt. 

(i)  Smith    v.    Chichester,    2    Dr.    &  12  ;     Stokes   y.   Stokes,   W.   N.    (1886) 

War.  393.  184. 

(.;')  Infra,  p.  811.  (»/)  Hooper     v.    Ramsbottom,     sup.; 

{k)  Austin  v.  Croome,  Car.  &  M.  653  ;  Harrington  v.  Price,  3  B.  &  Ad.  170. 
Wiseman  v.  Westland,  1  Y.  &  J.  117  ;  ('0  6  Q.  B.  443. 

c2 
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chap.  xlh.  become  entitled  to  the  fee,  offered  to  pay  off  the  equitable 
mortgage  on  receiving  back  the  title  deeds ;  but  the  depositee 
refused  to  deliver  them  unless  certain  charges  of  his  solicitor 
were  paid ;  it  was  held  that  the  wife  was  entitled  to  recover  the 
deeds  in  trover  from  the  depositee.  His  lordship,  however, 
expressed  the  opinion,  which  was  not  necessary  for  the  purposes 
of  his  decision,  that  if  a  mortgage  deed  makes  no  mention  of 
the  title  deeds,  and  they  are  not  delivered  at  the  time,  they  may 
be  lawfully  retained  by  the  mortgagor  in  respect  of  his  equity 
of  redemption  as  against  a  legal  mortgagee ;  and  further,  that  if 
a  mortgagee  having  the  deeds,  assign  his  mortgage  without 
mentioning  or  delivering  the  deeds,  he  may  rightfully  give 
them  up  to  the  mortgagor.  It  is,  however,  submitted  that 
neither  of  these  propositions  is  tenable,  as  the  conveyance  of 
land  carries  the  right  to  the  deeds,  whether  they  are  mentioned 
or  not,  as  against  any  person  wrongfully  holding  them. 
Exceptions  to       J^  would  seem,  however,  that  a  mortgagee,  in  the  absence  of 

morttrn  °"GG  s 

right  to°deeds.  a  special  grant  or  stipulation  that  the  deeds  shall  be  delivered  to 

him,  may  in  some  cases  be  unable  to  recover  them  if  they  have 

come  into  the  hands  of  a  person  holding  them  by  virtue  of 

another  interest  in  the  land  independently  of  a  mortgage. 

"Where  holder        g0  where  the  purchaser  of  a  small  part  of  an  estate  took  a 

claims  deeds 

by  virtue  of      covenant  irom  the  vendor  to  produce  the  deeds  when  necessary, 

interest0*  anc^  ^e  afterwards  obtained  possession  of  the  deeds  from  a  mort- 
gagee of  another  part  of  the  estate  on  taking  a  transfer  of  that 
mortgage ;  and  he  then  transferred  the  mortgage  to  a  third 
person  not  mentioning  the  deeds ;  it  was  held  that  he  was  en- 
titled to  retain  the  deeds  as  against  the  transferee  in  respect  of 
his  interest  in  the  land  not  comprised  in  the  mortgage  and 
transfer  (o). 
ofdeec^11*  -^  W0U^»  therefore,  seem  that  it  may  sometimes  be  prudent 
advisable.  for  a  mortgagee  or  transferee  of  a  mortgage,  not  obtaining  con- 
temporaneous  delivery  of  the  deeds,  to  cause  an  exju-ess  grant  of 
the  deeds,  or  a  stipulation  for  their  delivery,  to  be  inserted  in  the 
mortgage  deed  or  transfer. 

So  where,  upon  a  mortgage  in  fee,  the  mortgage  deed  con- 
tained a  stipulation  that  the  title  deeds  of  the  property  should 
be  delivered  to  the  mortgagee;  and  accordingly  two  deeds  were 
delivered  to  him,  one  of  which  was  genuine  and  the  other  a 

(o)   Yea  v.  Field,  2  T.  Ii.  70H. 
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forgery ;  shortly  afterwards,  the  mortgagor  obtained  from  a  chap.  xlii. 
third  person  an  advance  on  the  security  of  a  deposit  of  what 
purported  to  be  the  two  title  deeds  to  the  property,  but  one  of 
which  was  a  forgery  ;  it  was  held  that  the  original  mortgagee,  by 
virtue  of  the  stipulation  in  his  mortgage  deed,  was  entitled  to 
recover  from  the  depositee  the  genuine  deed  delivered  to  him  (jj)  . 

A  mortgagee  is  entitled  to  retain  the  deeds  deposited  with  Right  to 
him  until  actual  payment  of  his  principal,  interest  and  costs,  and  ^payment. 
a  tender  though  properly  made  and  improperly  rejected  is  not 
equivalent  to  payment  so  as  to  entitle  a  mortgagor  to  recover 
the  deeds  before  redemption  (q) . 

ii. — What  Owners  of  Land  are  entitled  to  Custody  of  Title  From  what 
Deeds. — Having  regard  to  the  importance  to  a  first  mortgagee  a  mortgagee 
of  obtaining  from  the  mortgagor  delivery  of  all  documents  of  J"11  b®  en* 
title  relating  to  the  mortgaged  property  which  are  or  ought  demand 
to  be  in  the  custody  of  the  latter  (r) ,  it  will  be  convenient  in  a^g ry 
this  place  to  indicate  what  estate  or  interest  will  entitle  the  owner 
thereof  to  have  the  possession  and  custody  of  title  deeds. 

The  right  to  the  custody  of  title  deeds  may  thus  be  shortly  Right  to 

o+af  pfl  • custody  of 

siaieQ  •  deeds. 

As  a  general  rule,  the  custody  belongs  to  the  person  who  has  Owner  of 
the  first  estate  of  freehold,  notwithstanding  that  there  is  a  term  first  estate- 
for  1,000  years  (a). 

The  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title  Tenant  for 
deeds  (f),  and  has  a  right  to  recover  them  from  a  contingent 
remainderman  (u) ;  and  the  tenant  for  life  in  custody  of  the  deeds 
may,  on  a  mortgage  of  his  life  estate,  grant  the  custody  of  the 
deeds  to  the  mortgagee  (,r). 

It  was  held  that,  where  a  wife  was  tenant  for  life,  the  trustee  Married 
in  bankruptcy  of  the  husband  was  not,  as  a  matter  of  course,  f^-fg  tenant 
entitled  to  the  custody  of  the  title  deeds  ;  but  that  it  was  a  matter 
for  the  discretion  of  the  Court  (t/) .  Of  course,  this  question  could 
not  arise  in  the  case  of  a  woman  married  on  or  after  the  1st 
January,  1883,  or  whose  title  to  the  property  accrued  after  that 
date,  if  she  was  married  prior  thereto  (s). 

(p)  Newton  v.  Beck,  3  H.  &  N.  228.  (t)  Garner  v.  Hannyngton,  22  Beav. 

(q)  Bank    of  New    South    Wales    v.  627. 

O'Connor,  14  App.  Cas.  273,  P.  C.  (u)  Alhcood  v.  Heywood,   1  H.  &  C. 

(>•)  As   to   constructive  notice  of  a  745. 

prior  incumbrance  by  absence  of  title  (z)  Dav.  Conv.,  vol.  ii.  pt.  2,  p.  512. 

deeds,  and  consequent  loss  of  priority,  (y)  Exp.  Rogers,  26  Ch.  D.  31,  C.  A. 

see  post,  pp.  1340  et  seq.  (z)  See  45  &  46  Vict.  c.  75,  ss.  2,  5. 

(s)  Austin  v.  Croome,  1  C.  &  M.  653. 
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CHAP.  XLII. 

Equitable 
tenant  for  life, 


Remainder- 
man. 


Discretion 

of  Court  as 

ody  nf 
deeds  <>f 
Bottled 


Where  a  settlor  vests  real  estate  in  trustees  for  himself  for  life 
with  remainder  over,  the  trustees  have  a  right  to  the  custody  of 
the  deeds,  and  if  by  negligence  they  allow  the  settlor  to  obtain 
them  and  so  deal  with  the  estate  as  owner,  they  will  be  person- 
ally responsible  to  the  remaindermen  for  the  consequences  (a). 

Where  the  tenant  for  life  in  equity  is  not  the  settlor,  and 
therefore  cannot,  by  suppressing  the  settlement,  make  a  title  to 
the  fee  simple,  the  Court  has  ordered  the  deeds  to  be  delivered 
to  the  equitable  tenant  for  life  (b). 

The  powers  conferred,  and  the  duties  imposed  on  an  equitable 
tenant  for  life  by  the  Settled  Land  Acts  have  raised  a  presump- 
tion in  favour  of  his  right  to  be  let  into  possession  of  the  settled 
land  and  consequently  to  custody  of  the  title  deeds,  which  pre- 
viously did  not  exist ;  and,  accordingly,  an  equitable  tenant  for. 
life  whose  estate  was  determinable  on  bankruptcy  or  alienation, 
under  a  will  which  gave  wide  powers  of  management  to  the 
trustees,  was  held  to  be  entitled  to  be  let  into  possession  of  the 
land,  and  to  have  the  custody  of  the  title  deeds  (c) . 

Where  an  equitable  tenant  for  life  has  mortgaged  his  interest, 
an  order  letting  him  into  possession  does  not  carry  with  it  the 
right  to  the  custody  of  the  title  deeds :  the  mortgagee  can  insist 
on  their  being  retained  by  the  trustees  (d). 

The  rule  has  been  laid  down  that,  if  the  remainderman  can 
obtain  the  possession  of  the  title  deeds,  he  is  entitled  to  hold 
them  as  against  the  tenant  for  life  {(>)  ;  but  it  may  be  doubted 
whether  this  rule  would  hold  good  at  the  present  day,  as  the 
absence  of  the  title  deeds  would  seriously  embarrass  the  tenant 
for  life  in  the  exercise  and  performance  of  his  statutory  powers 
and  duties. 

Where  a  suit  has  been  instituted  affecting  settled  estates,  the 
custody  of  the  deeds  does  not  depend  upon  the  question  as  to 
who  has  the  legal  right  to  them,  but  on  the  consideration  as  to 
what  custody  is  most  convenient  for  the  purposes  of  the  suit  (,/'). 

1 1',  however,  in  such  a  case,  the  deeds  are  in  the  custody  of  the 
tenant  for  lift;  in  possession,  the  Court  will  not  generally  remove 
them  from  such  custody  unless  there  is  dangor  to  the  safety  of 


Evatu  v.  Bicknett,  6  Ves.  174. 

I  I,/,,  LangdaU  v.  Briggs,  8  DeG. 
M.   A    Q     89]  .    Re   Burnaby't  Settled 
Oh.  I*.  621. 

/■•  ii  ythet,  West  v.  Wythu,  (1893 
2  Oh. 


(//)  ReNewen,  Newen  v.  Jinnies,  (1894) 
2  Ch.  297. 

i     Foster  v.  Orabb,  12  C.  B.  136. 

(/)  Stanford  V.  Huberts,  L.  R.  6  Ch. 
A.  '307. 
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the  deeds  if  left  in  the  hands  of  the  tenant  for  life,  or  unless  the     chap.  xlu. 
Court  requires  the  deeds  for  the  purpose  of  carrying  out  the 
trusts  relating  to  the  property  (g)  ;  and  it  makes  no  difference 
that  the  tenant  for  life  is  abroad  (Z>). 

The  right  of  a  tenant  for  life,  whether  legal  or  equitable,  to  Rights  of 
custody  of  title  deeds,  is  subject  to  the  right  of  the  persons  marTto'iuspcc- 
entitled  to  vested  interests  in  remainder  to  production  and  inspec-  tion- 
tion  to  a  reasonable  extent  (/).     But  a  remainderman  whose 
interest  is  merely  contingent  has  no  such  right  (/<•). 

Where  several  parties  are  interested,  the  custody  is  generally  Several 
given  to  the  persons  who  have  the  largest  interest  (7). 

Where  the  legal  estate,  whether  of  freeholds,  copyholds,  or  Cesiuis  que 
leaseholds,  is  vested  in  a  trustee  or  executor  in  trust,  not  for  iutely 
certain  persons  entitled  in  succession,  but  for  cestuis  que  trust  en-  entltled- 
titled  absolutely  in  possession  ;  the  cestuis  que  trust,  or  if  they  are 
infants,  their  guardians,  may  institute  proceedings  to  have  the 
deeds  delivered  up  to  them  (m). 

But  as  to  leaseholds,  an  executor  may  hold  the  deeds  until  all 
debts  have  been  paid  and  the  personal  estate  cleared  (it). 

A  tenant  in  fee  simple  or  other  person  entitled  to  the  custody  Trover  for 
of  title  deeds  may  maintain  action  of  trover  or  detinue  for  the 
deeds  against  any  one  who  cannot  show  a  better  or  as  good  a 
right  to  hold  them  (o). 

In  a  case  where  the  title  deeds  of  an  estate,  the  reversion  of  Equity  will 
which  was  in  mortgage,  were  brought  into  the  Master's  office  ffagee  of  J 
under  a  decree  for  administering  the  trusts  of  a  will,  the  Court  reversion 

-it-ij  i  iiii  ••  oi       against  truant 

declined  to  make  a  stop  order  on  the  deeds  on  the  petition  oi  the  for  life, 
mortgagee  (p). 

As  between  husband  and  wife  previously  to  the  passing  of  the  Husband 
Married  Women's  Property  Act,  1882  (q),  it  was  held  that  where 
a  deed  of  assignment  of  chattels  was  executed  to  the  wife  as 
mortgagee  before  marriage,  the  right  to  bring  an  action  of  trover 
for  an  inventory  annexed  to  the  deed  and  subsequently  lost,  was 
in  the  husband,  but  that,  inasmuch  as  the  property  in  the  goods 
had  not  passed  absolutely  so  as  to  be  reduced  into  the  husband's 

(q>)  Leathes  v.  Leathes,  5  Ch.  D.  221.  (k)  Noel  v.  Ward,  1  Madd.  322. 

See  Taylor  v.   Sparrow,   4  GifL  703  ;  (I)  Elton  v.  Elton,  27  Beav.  632. 

Jenner  v.  Morris,  L.  E..  1  Oh.  A.  663.  (m)  Lewin,  Trusts,  9th  ed.,  764. 

(h)  Leathes   v.    Leathes,   sup.;    not-  (n)  Smith  v.  Pavier,  18th.  July,  1852. 

withstanding  Warren  v.  Rudall,  1  J.  &  (o)  Easton  v.  London,  33  L.  J.  Exch. 

H.  1,  14.  34. 

(i)  Davis  v.  Dysart,  20  Beav.  405  ;  (p)  Cotton  v.  Cotton,  6  Beav.  96. 

Pennellv.  Dysart,  25  Beav.  452.  (q)  45  &  46  Viet.  c.  75. 
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possession,  it  not  appearing  that  any  default  under  the  deed  had 
been  made,  a  right  of  action  might  still,  in  the  event  of  the  hus- 
band's death  before  default,  survive  to  the  wife,  and  that,  conse- 
quently, she  was  properly  joined  as  plaintiff  in  the  action  (r). 

iii. — Liability  of  Mortgagee  to  produce  Deeds. — As  a  general 
rule  a  mortgagee  has  no  right  to  show  to  a  stranger  the  title  of 
his  mortgagor,  and,  therefore,  cannot  be  compelled  to  produce 
the  title  deeds  in  an  action  in  the  absence  of  the  mortgagor  (s). 

A  mortgagee  may,  however,  be  compelled  to  produce  title 
deeds  at  the  instance  of  a  third  party,  who  brings  an  action 
against  the  mortgagor  with  regard  to  his  dealings  with  the  equity 
of  redemption.  So,  where  a  lessor  brought  an  action  at  law 
against  the  lessee,  and  finding  that  the  deeds  were  in  the  posses- 
sion of  a  mortgagee,  filed  a  bill  of  discovery  against  the  latter 
alone  in  aid  of  the  action,  it  was  held  that  the  mortgagee  was 
bound  to  produce  them  for  inspection  (/). 

On  the  other  hand,  if  an  action  to  which  the  mortgagee  is  not 
a  party  is  brought  against  the  mortgagor,  who  has  taken  copies 
of  the  title  deeds,  the  mortgagor  cannot  object  to  produce  the 
copies  on  the  ground  that  production  might  prejudice  the  interest 
of  the  mortgagee  in  the  estate  and  deeds  (u)  ;  nor  can  he  take 
advantage  of  the  mortgagee's  privilege  and  thereby  avoid 
giving  evidence  of  the  contents  of  the  mortgage  (r). 

In  a  suit  for  redemption  and  foreclosure  by  a  second  mort- 
gagee, the  first  mortgagee  was  compelled  to  produce  bills  of  ex- 
change and  promissory  notes  (which  were  part  of  his  evidence) 
for  inspection  (#). 

In  an  action  for  the  administration  of  the  mortgagee's  estate, 
his  executors  are  bound  to  produce  the  title  deeds  (//). 

As  regards  mortgages  made  before  the  commencement  of  the 
( 'uiiYcynncing  and  Law  of  Property  Act,  1881,  the  rule  is  that 
the  mortgagor  or  those  claiming  under  him  cannot  compel  the 
mortgagee  to  produce  the  title  deeds  for  inspection  (2).  This 
rule  is  of  general  application  (a),  and  holds  good  though  the 


lyling   v.    Whieher,   ii  A.  &  E.       But  see   Freeman   v.   Butler,  S3  Beav. 

M 


Lambert  v.  Rogers,  2  Bier.  189. 

hulls  \.  Margrave,  '■'•  Beav,  -1  I h  : 

1  Beav.  1 19.     Bee  /><«   v.   Roe,  1 
W.  207. 

Mercy  v.  Ferrers,  1  I'"  av.  i»7. 
]£ai   '"'i  r.  ho"  a'  ..  l  A .  &  E.  Ml . 

Gibson  v.   li<  u  <  it,  D  Beav.  293. 


289. 

(y)  Qough  v.  Offley,  3  Do  G.  &  S.  653. 

[:)  Senhouse  v.  Earl,  2  Ves.  Sen.  460  ; 
Sparke  v.  Monlriou,  1  V.  &  C  Ex.  103; 
Sohlenker  v.  Moxey,  1  0.  &  1'.  178  ; 
Mittt  v.  Oddy,  6  0.  &  I'.  728. 

(a)  Oilly,  Eyton,  7  Beav.  155;  Green- 
wood  v.  JCvthwcll,  7  Boav.  279  ;  Crisp  v. 
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mortgagor  required  the  production  of  the  deeds  for  the  purpose  chap.  xlii. 
of  enabling  him  to  negotiate  a  loan,  and  so  to  pay  off  the  mort- 
gage ;  nor  would  the  Court  even  have  authorized  the  inspection 
of  such  deeds  by  the  mortgagor  when  they  had  been  deposited 
in  Court  in  a  suit  instituted  by  the  mortgagee  for  the  execution 
of  the  trusts  of  the  deed  of  conveyance  (b). 

So,  also,  the  Court  refused  to  order,  at  the  instance  of  a 
remainderman,  production  of  a  settlement  containing  a  power 
under  which  the  mortgage  was  created  (c). 

The  rule  has  been  applied  to  mortgages  of  lands  in  a  colony,  Lands  in 
unless  it  could  be  shown  that  the  law  of  the  colony  authorized  c°  °ny* 
such  production  (d). 

An  exception   to    the   rule,   however,   was   made  where  the  Exception 
mortgagee  was   solicitor  to  the  mortgagor  (e) .     And  if  fraud  whJre, mort- 
was  charged  and  not  expressly  denied,  or  if  there  were  sus-  solicitor  is 
picious  circumstances  (/),  production  of  the  documents  affected 
by  the  fraud  was  enforced  (g). 

If  a  mortgagee  is  a  party  to  a  suit  and  consent  to  a  sale,  Deposit  of 
he  cannot  refuse  to  deposit  the  title  deeds  in  Chambers  for  the  Court"1 
purpose  of  completing  the  sale  (//). 

If  the  title  deeds  retained  by  the  mortgagee  relate  to  estates  Rule  where 
or  portions  thereof  not  subject  to  the  mortgage,  he  is  bound  to  toother  *  ° 
enter  into  a  covenant  for  their  production  (/),  or  an  aeknowledg-  property  not 
ment  of  the  right  to  production  substituted  by  statute  for  such 
production  (k) . 

With  regard  to  mortgages  made  on  or  after  the  1st  January,  Present  law 
1882,  the  Conveyancing  and  Law  of  Property  Act,  1881  (/),  llt°0™^ht 
enacts  as  follows  : —  to  production. 

Sect.  16. — "  (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  Power  for 
subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time,  mortgagor 
at  reasonable  times,  on  his  request,  and  at  his  own  cost,  and  on  j^i111^36^ 
payment  of  the  mortgagee's  costs  and  expenses  in  this  behalf,  to 
inspect  and  make  copies  or  abstracts  of  or  extracts  from  the  docu- 
ments of  title  relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee. 

"  (2.)  This  section   applies   only  to  mortgages  made   after  the 

Platel,  8  Beav.  6'2 ;  Browne  v.  Lockhart,  (/)  Phillips  v.  Evans,  2  Y.  &  C.  C.  C. 

10  Sim.  420  ;   Owen  v.  Nickson,  7  Jur.  647. 

N.  S.  497.  [g)  Neate  v.  Latimer,  4  CI.  &  F.  570. 

{/>)  Lamer  v.  Lord  Portarlington,    15  See  Glorer  v.  Hall,  2  Ph.  484  ;  Bassford 

Sim.  3«0.  v.  Blakenley,  6  Beav.  131  ;  Kennedy  v. 

te)   Chichester  v.  Marquis  of  Donegal,  Green,  6  Sim.  6. 
L.  R.  5  Ch.  A.  497.  [h)  Livtsey  v.  Harding,  1  Beav.  343. 

(d)  Bentinck  v.   Willink,  2  Ha.  1.  (i)    Yates  v.  Plumbe,  2  Sm.  &  G-.  174. 

(e)  Davis  v.  Parry,  4  Jur.  N.  S.  431.  (k)  44  &  45  Vict.  c.  41,  s.  9. 

(I)  44  &45  Vict.  c.  41. 
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chap.  xlii.     commencement  of  this  Act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contrary." 


For  the  purposes  of  this  enactment  the  expression  "  mortgagor  " 
includes  any  person  from  time  to  time  deriving  title  under  the 
original  mortgagor,  or  entitled  to  redeem  a  mortgage,  according 
to  his  estate,  interest,  or  right  in  the  mortgaged  property  ;  and 
"  mortgagee  "  includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee  (m) . 


General 
relief  for  loss 
of  deeds. 


Mortgagee 
not  deprived 
of  remedies  by 
loss  of  deeds. 


Inquiry  as 
to  mining 


iv. — Loss  of  Title  Deeds. — Generally,  relief  may  be  obtained 
by  persons  claiming  under  missing  instruments  for  the  purpose 
of  establishing  estates  or  interests  created  by  them  whether 
actually  contested  or  not  (n),  or  to  establish  possession  where  a 
document  of  title  is  lost  (o). 

A  suit  in  equity  might  have  been  instituted  for  payment  or- 
satisfaction  of  missing  bonds  or  instruments  under  seal,  where 
the  legal  remedy  would  formerly  have  been  unavailable  or  in- 
adequate, or  of  missing  instruments  under  seal  or  not  under 
seal,  upon  terms  as  to  security  or  indemnity  which  the  courts  of 
common  law  could  not  formerly  have  considered  (p).  Under 
the  present  practice,  relief  in  respect  of  lost  instruments  may  be 
obtained  in  any  Division  of  the  High  Court  of  Justice. 

A  mortgagee  is  not  deprived  of  his  right  to  recover  his  debt 
by  reason  of  his  inability  to  produce  the  title  deeds  if  the  Court 
is  satisfied  that  the  money  was  actually  advanced,  and  that  the 
deeds  have  been  lost ;  in  such  a  case  the  amount  of  the  debt, 
and  the  nature  and  terms  of  the  security,  may  be  proved  by 
parol  evidence  (q) .  In  order  to  render  parol  evidence  admissible 
in  proof  of  the  contents  of  a  lost  document,  it  is  sufficient  to 
prove  that  every  reasonable  search  for  the  lost  document  has 
been  made,  and  that  it  cannot  be  found  (r). 

If  the  mortgagee  cannot  produce  the  mortgage  and  title  deeds 
or  any  of  them  by  reason  of  their  having  been  lost  or  stolen 
Erom  him,  tho  Court  may,  either  in  a  foreclosure  or  redemption 
action,  direct  an  inquiry  what  title  deeds  relating  to  the  mort- 


|    14  &  46  Vi.t .  o.  41,  B.  2  (vi). 
$ehofleldv.8chq/leld,Bebon,  4  th.  ed. 

|,   i  (34;  //,;//  v.  Dawson,  7  L.  T.  NT.  S. 
619. 

//  a  .      i  v.  Child,   l   V-s.  Ben. 
344.    Bee  Story, 


( )>)  "England  v.  Lord  Tredegar,  L.  R. 
I  Bq.  844  ;  Btuhnan  v.  Morgan,  5  Sim. 
G.'?.r) ;  East  Indian  Co.  v.  Boddam,Q  W*. 
464;  Wabnsley  v.  Child,  sup.;  Whit- 
field v.  Fausset,  1  Ves.  Ben.  ;3H7,  392. 

(y)  Baskelt  v.  Skeel,  1 1  W.  R.  1019. 
r)  "Sari  v.  Hart,  l  llu.  1. 
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gaged  premises  were  delivered  to  the  mortgagee,  and  what  has     chap.  xlh. 
become  of  them  (s). 

In  case  the  title  deeds  are  lost  or  destroyed  by  the  mortgagee,  Damages  for 
though  under  alienation  of  mind,  the  expense  of  procuring  fresh  get^r 
title  deeds  or  copies,  and  the  damage  to  the  property  caused  by  mortgage 
such  destruction  (upon  which  a  reference  will  be  directed)  will 
be  set  off  against  the  mortgage  debt  (t). 

In  such  a  case  the  mortgagor  is  warranted  in  instituting  a  Suit  for 
suit  against  the  mortgagee  for  redemption  and  a  proper  indem-  comp^nii'!!!1 
nity  and  compensation,  in  order  that  any  person  with  whom  he 
may  thereafter  deal  respecting  the  property  may  be  satisfied  of 
the  loss ;  and  the  Court  will  not  consider  whether  he  ought  or 
not  to  have  accepted  any  of  the  proposals  which  were  made  to 
him  by  the  mortgagee  on  that  head  (u). 

The  indemnity  should  extend  to  any  such  costs,  damages,  Extent  of 
and  expenses  as  the  mortgagor  or  other  party  may  be  put  to  by  compensation, 
the  loss  of  the  instrument  (.r) . 

The  measure  of  compensation  when  title  deeds  have  been  lost  Measure  of 
by  a  mortgagee  is  the  expense  of  office  copies,  &c,  to  which  comPensa 
the  estate  will  be  put  by  reason  of  the  decree  and  other  pro- 
ceedings forming  part  of  the  title  (y)  ;  and  does  not  include 
speculative  damages  for  injury  by  the  absence  of  the  deeds  at 
a  sale  (y). 

Money  that  has  been  paid  to  the  mortgagee  by  the  mortgagor,  Repayment. 
in  obedience  to  the  terms  of  an  order  for  an  injunction,  for 
interest  accrued  on  the  mortgage  debt  from  the  time  the  notice 
to  redeem  expired,  will  be  decreed  to  be  repaid  (z). 

In  such  a  suit  subsequent  incumbrancers  are  entitled  to  their  Costs, 
costs,  though  the  proceeds  of  sale  are  not  sufficient  to  pay  the 
first  incumbrancer  (a). 

The  mortgagee  must  pay  the  costs  of  an  action  brought  by 
him  against  the  mortgagor,  when  the  redemption  of  the  pro- 
perty is  only  impeded  by  the  loss  of  the  title  deeds  by  the 


(s)  Smith  v.  Bicknell,  cit.  3  V.  &  B.  v.  Matcham,  sup. ;  Luccraft  v.  Site,  2 

51 ;  Stokoe  v.  Robson,  3  V.  &  B.  51  ;  Ha.  14,  n. 

Hart   v.  Hart,   1    Ha.    1  ;   Luccraft  v.  (%)  East  India  Co.  v.  Boddam,  6  Ves. 

Hite,  cit.  2  Ha.  14  ;  Bcntinck  v.  Wil-  464  ;  Lord  Midleton  v.  Eliot,  sup.     For 

link,  2  Ha.  1.  form  of  indemnity,  see  Seton,  1907. 

(t)  Hornby  v.  Matcham,  16  Sim.  325 ;  {y)  Brown    v.    Sewell,    11    Ha.   49; 

Woodman   v.    Higgins.     14   Jur.    846;  Hornby  v.  Matcham,  15  Sim.  32.'). 
Baskettv.Skeel,  \\  W.  R.  1019.  (z)  Lord  Midleton  v.  Eliot,   15  Sim. 

(w)  Lord  Midleton  v.  Eliot,  15  Sim.  531. 
531;    Brown    v.    Sewell.    11    Ha.    49;  (a)    Wbntner  v.  Wright,  2  Sim.  543. 

Bentinck  v.  Willink,  2  Ha.  1  ;  Hornby 


818 


MORTGAGEE'S  ESTATE TITLE  DEEDS. 


CHAP.  XXII. 


Loss  of  deeds 
through  no 
fault  of 
mortgagee. 


Deeds  other- 
wise not 
forthcoming. 


Mortgagee 
not  liable 
for  deeds 
delivered  to 
his  solicitor 
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mortgagee  (b).  And  generally,  where  the  loss  arises  through 
the  fault  of  the  mortgagee,  he  will  be  liable  for  the  costs  occa- 
sioned by  the  loss  (c). 

If  the  mortgagee  had  been  robbed  of  the  title  deeds  without 
negligence,  it  would  seem  that  he  would  not  have  been  respon- 
sible ((/)  further  than  to  be  obliged  to  give  an  indemnity  (e). 
So,  if  they  were  lost  notwithstanding  due  care  (,/'). 

Where,  in  a  redemption  action  brought  by  a  second  mort- 
gagee, the  deeds  were  not  forthcoming  in  consequence  of  having 
been  lost  by  the  solicitor  of  the  first  mortgagee,  the  second 
mortgagee  was  decreed  an  indemnity  with  costs,  but  not  com- 
pensation, as  he  had  made  no  case  for  it  (g). 

Where  the  deeds  were  not  forthcoming,  in  a  suit  by  a  mort- 
gagee suing  in  right  of  his  wife  as  administratrix,  in  conse- 
quence of  a  claim  by  her  solicitor  to  hold  them  adversely,  the 
money  was  paid  into  the  bank  to  remain  until  the  deeds  could 
be  secured  and  a  reconveyance  had  (h). 

No  liability  will  attach  to  a  mortgagee  for  the  loss  of  docu- 
ments of  title  deposited  by  way  of  security  for  a  loan  with  the 
mortgagee's  solicitor  if  in  fact  the  mortgagee  never  intended 
that  such  documents  should  form  part  of  the  security,  and  did 
not  know  that  the  mortgagor  had  deposited  them  for  that 
purpose.  So,  where  a  solicitor  negotiated  a  loan  by  his  clients 
on  the  security  of  a  mortgage  of  a  freehold  estate  of  the  bor- 
rower, and  falsely  and  without  the  knowledge  of  the  mortgagees 
informed  the  borrower  that  the  mortgagees  required  a  col- 
lateral security,  and  accordingly,  the  borrower  handed  to  the 
solicitor  certain  securities  to  bearer,  which  he  misappropriated, 
it  was  held  that  the  solicitor  was  not  the  agent  of  the  mort- 
gagees in  receiving  the  securities,  and  that  they  were  not 
responsible  for  the  loss  (/). 


(/>)  Lord  Midleton  v.  Eliot,  15  Sim. 
636. 

(c)  Price  v.  Price,  16  L.  J.  Ch.  18. 

dl)  Jones  v.  Lewis,  2  Vcs.  Sen.  240. 
s  ,  Smith  v.  Bicknell,  3  V.  &  B.  61,  n.; 
Job  v.  Job,  6  Oh.  D.  663. 

Shelmardine  v.  "Harrop,  0  Madd. 
39  ;  8tokot  v.  Robion,  19  Ves.  886. 

(/ 1   Woodman    \.    "Biggins,    11   Jur. 


846. 

(g)  James  v.  Rumsey,  11  Ch.  D.  398. 
See  Caldwell  v.  Mat  thews,  W.  N.  (1890) 
84. 

(//)  Sehook  v.  Sail,  1  Sch.  &  L.  176. 
See,  as  to  solicitors'  lien  on  deeds, 
/  Ott,  p.  1  384. 

(t)  Rhodes  v.  Monks,  (1895)  1  Ch. 
230,  C.  A. 
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CHAP.  XLII. 

Section  IV. 
Of  Alienation  of  the  Security. 

i. — Transfer   of    Mortgage. — A   mortgagee   may   assign  the  Assignments 
mortgage   debt   and   the    securities   for   the   same    to    another  debts  and 
person  either  by  way  of  absolute  transfer  or  by  way  of  sub-  s|;curitie8  for 
mortgage  (/.•) . 

For  the  purpose  of  such  assignment,  the  concurrence  or  con-  Concurrence 
sent  of  or  notice  to  the  mortgagor  is  not  necessary  (/)  ;  but  no  not  necessary 

person  should  advance  his  money  upon  the  security  of  a  transfer  to  t!*aiisfer  of 
A  .  mortgage. 

of  a  mortgage  unless  either  the  mortgagee  is  a  party  or,  other- 
wise, without  an  admission  by  the  mortgagor,  or  strict  proof 
that  the  state  of  account  between  the  transferring  mortgagee 
and  the  mortgagor  is  as  stated  by  the  former  ;  for  the  trans- 
feree cannot  stand  in  a  better  position  than  the  original  mort- 
gagee {in),  and  can  only  claim  what  is  owing  on  the  security 
on  the  footing  of  such  equities  and  settlements  of  accounts  as 
would  bind  the  original  mortgagee  (n).  The  mortgagor  not 
concurring  in  the  assignment  is  not  bound  by  the  account 
appearing  due  on  the  face  of  the  assignment  (o).  And  the 
fact  that  the  transferee  has  obtained  the  legal  estate  in  the 
property  without  notice  will  not  help  him  to  set  up  a  claim  for 
more  than  was  actually  due  on  the  mortgage  at  the  time  of  the 
transfer  (p). 

The  mortgagor  not  being  bound  by  the  settlement  of  account  Mortgagor 
between  the  mortgagee  and  assignee,  d  fortiori  he  cannot  be  by  accounts 

prejudiced   by  any  agreement   between   them  to  increase  the  between 
x      j  j  j       o  mortgagee 

amount  of  the  principal  due ;  and,  consequently,  the  arrears  of  and  assignee, 
interest  at  the  time  of  the  assignment  cannot,  generally  speak- 
ing, without  his  concurrence,  be  converted  into  principal  and 
added  to  the  mortgage  debt  (q) .  And  even  with  his  consent, 
the  interest  cannot  be  converted  into  principal  to  the  prejudice 
of  other  creditors  having  then  a  charge  on  the  estate  of  which 

(k)  As  to   sub-mortgages,  see  post,  (o)  Williams  x.Sorrell, sup.;  Chambers 

pp.  830  et  seq.  v.  Gold  win,  9  Ves.  254. 

(1)  Jones  v.  Gibbon,  9  Ves.  407,   411.  (p)  Brad  well  v.  Catchpole,  3  Swanst. 

(m)  Ashenhurst  v.  James,  3  Atk.  270.  78,  n. 

(«)   Earl    of   Macclesfield    v.    Fitton,  (y)  Earl    of    Macclesfield   v.    Fitton, 

Vern.    169  ;    Matthews  v.    Wallwyn,    4  Vera.    169  ;    Ashenhwrst    v.   James,    3 

Ves.  118;    Williams  v.   Sorrell,  4  Ves.  Atk.  271;   Porter  v.    Hubbart,   cited  3 

389;  Bradwell  v.  Catchpole,  3  Swanst.  Atk.  271.     Aud  see  Matthews  v.   Wall- 

79,  n.  wi/n,  4  Ves.  118. 
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the  parties  have  notice  (>•).  Nor  can  the  rate  of  interest  he 
changed.  But  it  is  suhmittecl  that  as  equity  will,  on  the  settle- 
ment of  accounts,  allow  the  necessary  costs  of  defending  and 
maintaining  the  title  (s),  renewal  of  leases  (t),  and  the  like, 
with  interest  in  the  meantime,  the  amount  of  such  costs  may  on 
an  assignment  he  added  to  the  principal,  and  will  carry  interest 
without  the  mortgagor's  concurrence,  and  have  preference  to 
other  suhsisting  charges. 

The  rule  that  a  mortgagor  not  concurring  in  the  assignment 
is  not  hound  thereby  may  be  considered  as  settled,  not  only 
with  respect  to  payments  made  before  the  assignment,  but  also 
to  payments  made  thereafter,  or  on  a  running  account.  The 
mortgagor  would  be  at  liberty  to  set  off  all  moneys  paid  to  the 
mortgagee  after  the  assignment  and  before  notice  (ti),  but  not 
payments  to  the  solicitor  of  the  mortgagor,  unless  he  has  a 
special  authority  to  receive  the  money  (#). 

Moreover,  where  the  mortgagor  concurs  in  the  assignment, 
the  original  mortgagee  need  not  be  made  a  party  to  an  action 
of  redemption,  which  otherwise  may  be  the  case,  that  he  may 
account  for  the  profits  received  in  his  time  (//). 

There  is  another  most  important  point  to  be  attended  to  by 
the  mortgagee  in  an  assignment  of  mortgage,  viz.,  that  if  he  is 
in  possession,  he  is  considered  in  equity,  in  some  measure,  in  the 
light  of  a  trustee,  and  accountable  for  the  profits ;  and,  there- 
fore, if  without  the  assent  of  the  mortgagor  he  voluntarily 
assigns  over  the  mortgage  to  another,  he  will  be  held  liable  to 
account  for  the  profits  received  subsequently  to  the  assign- 
ment (z),  on  the  principle  that,  having  turned  the  mortgagor 
out  of  possession,  it  is  incumbent  on  him  to  take  care  in  whose 
] lands  he  places  the  estate.  A  query  is  added  in  Equity  Cases 
Abridged  (z),  whether,  if  the  mortgagor  hides,  so  that  he  cannot 
be  served  with  a  subpoena,  the  mortgagee  in  possession  may  not 
assign  willioul  being  accountable  for  the  subsequent  profits;  but 
the  query  only  tends  to  show  the  general  rule. 

Where,  however,  a    mortgagee   in   possession   transfers   the 


(r)  Digby  y.   Craggs,  Ami).   (J12  ;  2 
\fontagtu  v.  Eatclife,   Font). 
Eq.  (6th  "I,,  rol.  ii.  p.  488. 

Godfrey  v.  Watson,  3  Atk.  618. 
(/)    Lin,,,,     v.     .)/,  Hint,    "    Atk.    4  ; 
I 
Gibbon,   9   v"ea.   410; 
jiiini  v.  Lord  Southampton,  Ban/other's 


Case,  1G  Cli.  D.  187. 

(*)  Withington  v.  Tate,  L.  E.  4  Ch. 
A.  288. 

(//)  2  Eq.  Ca.  Abr.  594  ;  Hill  v. 
tdams,  2  Atk.  39.  See  Nbrrish  v. 
Marshall,  6  Madd.  157. 

(s)  'l  Eq.  Ca.  Abr.  828,  pi.  2;  and 
see  ante,  p.  803. 
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security  by  direction   of  the   Court  in  a  redemption   suit,  the     chap.  xmi. 
mortgagor  will  be  bound  though  he   does   not   concur  in  the 
transfer,  and  the  original  mortgagee  will  be  under  no  continuing 
liability  for  the  subsequent  rents  or  the  acts  and  defaults  of  the 
transferee  (a). 

For  the  reasons  above  mentioned,  the  concurrence  of  the 
mortgagor  in  the  assignment  of  a  mortgage  should,  if  possible, 
never  be  dispensed  with ;  and  in  cases  in  which,  from  unavoid- 
able circumstances,  an  assignment  is  taken  from  the  mortgagee 
only,  the  precaution  should  be  had  of  obtaining  a  covenant  from 
the  mortgagee,  that  the  money  alleged  to  be  owing  is  actually 
due  ;  and  notice  of  the  assignment  should  be  given  to  the  mort- 
gagor with  the  least  practicable  delay. 

If  there  be  fraud  in  the  original  creation  of  the  mortgage,  as,  Assignment 
for  example,  if  no  money  actually  pass  between  the  parties,  and  voidable 
if   the  mortgagee  afterwards  assign  to  a  third  person  for  a  m0Tts&Se- 
valuable   consideration,   without   notice   of    the    fraud  in   the 
original  transaction,  and  the  mortgagor  convey  his  equitable 
interest  to  a  stranger  for  a  valuable  consideration  without  notice 
of  the  mortgage,  the  money  paid  on  the  assignment  will  make 
good  the  original  transaction  and  purge  the  fraud  (b) . 

But  the  transferee  is  in  no  better  position  than  the  mortgagee 
when  the  mortgage  is  absolutely  void  from  the  beginning, 
although  he  took  for  valuable  consideration  and  without 
notice  (c)  ;  but  where  the  security  is  only  voidable,  it  may 
become  valid  in  the  hands  of  such  a  transferee  (d). 

The  transferee  of  a  mortgage  will  not  be  protected  by  obtain-  How  fin- 
ing the  legal  estates  thereby  conveyed  from  being  postponed  to  ^  *l8t?*e   . 
any  equities  affecting  the  property  of  which  he  had  actual  or  feree  from 
constructive  notice  at  the  time  of  the  transfer  (e) .     So,  where  affecHno-  the 
land  was  devised  subject  to  legacies,  and  a  mortgage  of  the  land  property. 
was  made  by  the  devisee  expressly  subject  to  the  legacies,  and 
on  the  money  being  called  in  by  the  mortgagee  a  transfer  was 
made  to  a  third  party  with  a  confirmation  by  the  mortgagor,  to 
whom  a  further  advance  was  made,  but   the  transfer  was  not 
expressed  to  be  made  subject  to  legacies,  the  party  advancing 


(a)  Hall  v.  Heward,  32  Ch.  D.  430,  597.     See  George  v.  Milbanke,  9  Ves. 

C.  A.  190  ;  Lord  Aldborough  v.  Trye,  7  CI.  & 

(£)  KeivporCs  Case,  Ca.  t.  Holt,  477.  F.  436,  463. 

(c)  Parker  v.    Clarke,  30  Beav.  54  ;  (e)  See    further    as   to    actual    and 
Offilvie  v.  Jeaffreson,  2  Giff.  353.  constructive  notice,  post,  pp.    1313  et 

(d)  Jadd  v.   Green,  33  L.  T.  N.  S.  seq. 
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the  money  being  falsely  informed  of  their  being  satisfied,  yet 
he  took  subject  to  the  legacies,  as  by  the  conveyance  he  had 
gained  only  the  same  estate  as  was  held  by  the  original  mort- 
gagee (,/'). 

The  assignee  of  a  contract  or  chose  in  action,  or  equitable 
security,  takes  it  subject  to  all  equities  arising  upon  it  [g). 

A  transferee  should  be  careful  to  pay  the  consideration  money 
into  the  hands  of  the  transferor  or  his  solicitor,  whose  pro- 
duction of  the  deed  of  transfer  and  of  a  receipt  signed  by  the 
transferor  is  sufficient  authority  for  payment  to  the  solicitor  (//). 

Where  the  plaintiff,  who  had  mortgaged  certain  lands,  was 
informed  by  his  solicitor,  contrary  to  fact,  that  the  mortgagee 
had  demanded  to  be  paid  off,  and  had  accordingly  authorized 
the  solicitor  to  borrow  the  money  on  his  behalf  from  the  defen- 
dant ;  and  in  pursuance  of  that  arrangement,  the  mortgagor 
executed  a  deed  of  transfer  and  also  a  bond  for  the  amount 
purporting  to  be  by  way  of  collateral  security  ;  the  solicitor  who 
acted  also  for  the  defendant  handed  over  to  the  latter  the  bond, 
but  retained  the  deed  of  transfer,  which  was  not  even  brought 
to  the  notice  of,  or  executed  by  the  original  mortgagee,  and 
subsequently  absconded  with  the  money ;  the  defendant  then 
sued  the  plaintiff  on  the  bond  at  law,  and  recovered ;  the  plain- 
tiff then  filed  his  bill  in  equity  to  get  back  the  amount ;  it  was 
held,  that  the  loss  must  be  borne  by  the  defendant,  who  was 
ordered  to  repay  to  the  plaintiff  the  amount  recovered  on  the 
bond  with  interest  (/). 

So,  where  the  transferee's  solicitor,  who  was  also  one  of  three 
mortgagees,  received  the  money  from  his  client,  and  prepared  a 
transfer  which  was  signed  by  himself  and  one  of  his  co-mort- 
gagees, and  by  the  mortgagor,  but  the  money  was  never  paid 
and  was  lost  by  the  solicitor's  insolvency ;  it  was  held  that  the 
(hid  was  inoperative  as  against  the  transferors  and  the  mort- 
gagor, and  a  reconveyance  was  ordered  (/.). 

II'  the  assignee  become  the  purchaser  <>f  an  incumbrance  for 
less  than  its  actual  value,  lie  will,  as  against  the  mortgagor  or 
his  heirs  (7),  be  entitled  I"  require  payment  of  the  full  debt. 


if  I  Rogers  v.  Rogers,  6  Sin    364. 
v     Lickbarrou  v.  Mason,  2T.  II.  63  ; 
Mangles  v.  Dixon,  '■'•  II.  L.  0.  7<*-. 
(h)   li  &    \t  Vict,  o.  -11.  B.  66. 
)  oung  v    Gay,  8  Beav,  1 17. 


(/•)  Griffin  v.  Clowes,  20  Beav.  61. 

(/)  Phillipsv.  Vaughan,  1  Vern.  336  ; 
ir<l<i<iins  v.  Springfield,  1  Vern.  i7(>; 
Baker  v.  Kellett,  3  Rep.  in  Ch.  23  ; 
Anon.,  I  S;ilk.  L56 ;  Ascough  v.  Juhn- 
son,  2  Vern.  66. 
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It  has  been  questioned  whether,  as  against  a  bond  fide  pur-  chap.  xm. 
chaser  of  the  estate,  without  notice  of  the  incumbrance  (m),  or 
as  against  subsequent  creditors  («),  the  purchaser,  being  a 
stranger,  could  require  payment  of  more  than  he  actually  paid ; 
and  it  is  laid  down  in  Gilb.  Lex  Prset.  (o),  that  if  a  stranger 
purchase  an  incumbrance  at  an  undervalue,  with  notice  of  a 
subsequent  incumbrance,  the  latter  creditor  might  redeem  him, 
paying  the  money  that  the  former  gave,  because  the  latter  was 
entitled  to  redemption  before  the  other  interfered ;  but  if  the 
first  incumbrancer  had  offered  it  to  the  second  mortgagee  at  the 
same  price  at  which  the  stranger  purchased  it,  and  he  had 
refused  the  offer,  the  case  had  been  different,  and  a  qucere  is 
added,  whether,  if  the  second  incumbrancer  had  notice  of  the 
whole  money  lent  by  the  first  mortgagee  at  the  time  he  advanced 
his  money,  the  purchaser  might  not  have  required  the  full 
debt. 

In  another  case  (p),  it  is  stated  to  have  been  determined  by 
the  Court  that  an  heir  or  any  other  should  not,  as  against  a  real 
purchaser,  be  allowed  more  on  any  incumbrance  bought  in  than 
what  he  actually  paid  for  the  same,  without  regard  to  what  was 
really  due  on  such  incumbrance. 

It  is,  however,  now  clear  that  a  mortgagee  (q)  or  other  cre- 
ditor purchasing  in  an  incumbrance  for  less  than  its  value,  shall 
be  entitled  as  against  intermediate  incumbrancers,  or  others 
over  whose  charges  or  equities  the  purchased  incumbrance 
ranks  in  priority,  to  recover  the  full  amount  of  the  debt  (V)  ; 
and,  notwithstanding  doubts,  it  would  seem  that  a  stranger, 
purchasing  an  incumbrance  for  less  than  the  amount  due,  will 
be  entitled  to  the  full  benefit  of  his  purchase  as  against  incum- 
brancers, creditors,  or  purchasers  for  value,  over  whose  interests 
the  purchased  security  has  priority,  no  less  than  as  against 
the  mortgagor  and  his  heirs.  So,  in  the  anonymous  case  in 
Salkeld,  it  is  stated,  that  "  if  one  acts  for  himself,  and  being 
not  in  the  circumstances  of  a  trustee  or  executor,  buy  in  a 
mortgage  for  less  than  is  due,  or  for  less  than  it  is  worth,  he 


[m)  Phillips  v.  Vaughan,  1  Vern.  336.  Kirkicood  v.    Thompson,    2    H.    &    M. 

(»)    Williams  v.  Springfield,   1  Vern.  401  ;   2.  Dav.   Conv.  (4th  ed.),  vol.  ii. 

476.  pt.  ii.  p.  272. 

(o)  Pp.  282,  283.  (r)  Morret  v.  Paske,  2  Atk.  54  ;  Darcy 

( p)  Long  v.  Clopton,  1  Vern.  464.  v.  Hall,  1  Vern.  49.     And  see  Bromley 

(q)  Shaw  v.  Bunny,  2  De  G.  J.  &  S.  v.  Holland,  5  Ves.  620,  n. 

468,  472  ;  Dobson  v.  Land,  8  Ha.  220  ; 
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Heir-at-law. 
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for  life. 


Guardian' 

of  infant. 


I  tirectora 
of  company. 


shall  be  allowed  all  that  is  due  on  the  mortgage,  for  he  stands 
in  the  place  of  him  that  assigned,  viz.,  the  mortgagee,  who 
might  have  given  it  to  him  gratis,  and  what  is  due  must  be  the 
measure  of  our  allowance,  and  not  what  he  gave,  for  that  might 
have  been  more  than  it  is  worth,  as  well  as  less,  and  since  he 
runs  the  hazard  if  loss  happens,  he  ought  to  have  the  benefit  in 
case  it  turns  to  advantage ;  so  said  and  admitted,  per  Cowper, 
Lord  Chancellor "  (s) .  These  remarks  apply  as  much  to  a 
stranger  as  to*  a  creditor. 

If,  however,  the  purchaser  stands  in  a  fiduciary  position  to 
the  mortgagor,  then  the  Court  will  hold  that  he  made  the 
purchase  for  the  benefit  of  the  estate. 

An  agent,  trustee,  heir-at-law,  executor,  or  guardian,  pur- 
chasing a  puisne  incumbrance,  shall,  as  against  another  incum- 
brancer, be  paid  no  more  than  what  he  gave  for  this  incumbrance ; 
otherwise  as  to  a  prior  creditor,  who  bond  fide  buys  in  the  puisne 
incumbrance,  though  he  did  not  give  the  full  value  for  it  (/). 

The  rule  was  applied  against  a  solicitor  (u)  and  a  solicitor's 
clerk  who,  by  means  of  knowledge  acquired  by  him  while 
acting  in  that  capacity,  was  enabled  to  purchase  a  mortgage  for 
less  than  its  value  (.r). 

So,  if  the  heir-at-law  is  the  purchaser,  and  there  are  judgment 
or  specialty  creditors,  he  shall  not  have  the  benefit  of  the  assign- 
ment beyond  the  amount  of  the  purchase  to  their  prejudice  (</). 

It  seems  that  if  a  tenant  for  life  buy  in  a  mortgage  affecting 
the  inheritance  for  a  less  sum  than  is  really  due  upon  it,  he  is 
entitled  to  charge  as  against  the  inheritance  merely  the  sum 
which  he  has  actually  paid  for  the  incumbrance,  and  that  the 
purchase  will  be  considered  as  having  been  made  for  the  benefit 
of  the  inheritance  (z). 

The  same  rule  applies  to  the  case  of  a  guardian  buying  in  an 
incumbrance  charged  on  the  estate  of  the  infant  for  less  than 
its  value,  of  which  the  infant  will  have  the  advantage  (a) . 

Directors  of  a   company   purchasing   its   debentures,  which 


(*)  Anon.,  1  Balk.  166.  (//) 

a    Morret  v.  Paske,  2  Atk.  64.     And  Vern 

Bromley  \.  Holland,  •  >  Vea.  620,  n.  4C4 

Ami  see    Brathwaite  \.    Brathjioaite,  1  866; 

V.  in.  886,  and  Anon.,  '-i  Vent.  863  ;  the  •''. 

/            r  v.  JB\  ot  ,    i    I'll.   849,   866  ;  a  sun 

Carter  v.  Palmer,  6  01.  &  1''.  667.  (:) 

v.    Booth,   ■■',  Jur.   N.  S.  (<i) 

noto. 

(j)    Jb.hdmj  v.  JVhrs,  28  Beav!   849. 


Brathwaite     v.      Brathwaite,    1 

.  335  ;  Long  v.   Cloplon,   1   Vern. 

Lancaster  v.   Evors,   1    Ph.  349, 

:iinl     tin'    Slime   wrius   now,    niii(;<! 
&    I    Will.   IV.  -•..    101,   in  apply    l» 

pie  contract  creditor. 

II 'ill  v.  Broume,  Dm.  420,  433. 

Powell  v.  Glover,  3  P.  Wms.  251, 
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were  disputed,  at  an  undervalue,  were  allowed  only  tlie  amount    chap.  xin. 
paid  with  interest  (b) . 

A  surety  compounding  the  debt  for  a  smaller  sum,  cannot,  as  Surety, 
against  the  principal  debtor,  stand  as  a  creditor  for  the  full 
amount  (c). 

A  trustee  or  other  person  standing  in  a  fiduciary  position  will  Purchase  after 
not  be  allowed  the  benefit  of  his  purchase  as  against  his  cestuis  0f  fiduciary 
que  trust  or  principal  after  he  has  ceased  to  fill  any  of  the  above  P0Sltl0n- 
characters,  unless  after  full  communication  made  by  him  of  all 
the  information  he  gained  while  he  filled  such  character,  and 
with  the  full  knowledge  and  consent  of  his  cestuis  que  trust  or 
principal  (d) . 

The  rule  is  not  applicable  to  a  trustee  or  agent,  where  the  Consent  of 

,    ,  ,  .  .  .  cestuis  que 

debtor  acquiesces  \e).  trust. 

If  the  cestuis  que  trust  for  a  long  time  refuse  to  adopt  the 
purchase,  the  trustee  may  keep  it  (,/'). 

As  to  purchasers  of  incumbrances  at  an  undervalue  by  persons  Cases  where 

trustees    &c 

in  a  fiduciary  position,  if  the  mortgage  is  purchased  for  the  may  have  full 
purpose  of  protecting  a  subsequent  incumbrance  to  which  they  bene^  of 
are  entitled  in  their  own  right,  they  may  take  the  full  benefit  of 
the  prior  security  (g) . 

The  heir  was  allowed  the  full  benefit  of  his  purchase  against 
an  incumbrancer,  a  solicitor,  who  advised  the  purchase  as  a  pro- 
vision for  the  heir  (h). 

So  the  devisee  of  the  reversion,  being  also  second  incum- 
brancer, was  allowed  the  full  benefit  (g) . 

In  bankruptcy  the  purchaser  is  entitled  to  a  dividend  on  the 
full  amount  (i) . 

According  to  the  usual  practice,  a  transfer  of  a  mortgage  Form  of  dce<* 
consists  of  an  absolute  assignment  of  the  debt,  and  the  benefit  mortgage. 
of   all  securities  for  the  same,  and   of   a   conveyance   of   the 
mortgaged  property  with  the  powers  and  subject  to  the  equity 
of  redemption  subsisting  by  virtue  of  the  original  mortgage. 

At  law,  the  debt  being  a  chose  in  action,  was  not,  in  general,  r°werof 

'  °  '  °  attorney  now 

before    the    Judicature   Act,    1873,   assignable.     A  power   of  not  necessary, 
attorney  must  therefore  have  been  given  by  the  mortgagee  to 
the  assignee  to  enable  him  to  proceed  in  the  mortgagee's  name 

(b)  He  Imperial  Land  Co.  of  Marseilles,  (/)  Bar  well  v.  Barwell,  34  Beav. 
4  Ch.  D.  566,  C.  A.                                        371. 

(c)  Heed  v.  Norris,  2  My.  &  Cr.  361.  (g)  Davis  v.  Barrett,  14  Beav.  542. 

(d)  Carter  v.  Palmer,  8  CI.  &  F.  657.  (A)  Bailey  v.  Wilkins,  3  J.  &  L.  630. 
And  see  3  Sug.  V.  &  P.  11th  ed.  p.  895.       And  see  Barton  v.  Rassard,  3  Dr.  & 

(e)  Grompton  v.  Huber,   1  Jur.  N.  S.       War.  461. 

465.  (i)    Wilkinson  v.  SUe,  12  W.  U.  848. 
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on  the  covenant.  But  now  such  a  power  is  no  longer  necessary, 
as  assignees  of  legal  choses  in  action  are  by  that  Act  (k)  em- 
powered to  sue  in  their  own  names,  and  to  give  good  discharges 
without  the  concurrence  of  their  assignors,  provided  the  debtor 
or  other  person  liable  has  notice  of  the  assignment  (/). 

If  the  deed  of  transfer  refer  in  terms  to  the  mortgage,  the 
assignment  of  the  debt  will  pass  the  benefit  of  the  securities, 
though  not  expressly  mentioned  (m) . 

If,  upon  the  transfer  of  a  mortgage,  the  transferee  pays  to  the 
transferor  arrears  of  interest  as  well  as  the  amount  of  the  prin- 
cipal, such  arrears  will  be  recoverable  by  the  transferee  from  the 
mortgagor,  though  not  expressly  mentioned  in  the  assign- 
ment (n). 

The  form  of  conveyance  in  a  deed  of  transfer  and  the  rights  of 
the  transferee  thereunder  will  depend  upon  the  nature  of  the 
property  conveyed. 

A  conveyance  of  land  by  way  of  transfer  of  mortgage,  without 
express  words  as  to  rents  in  arrear,  will  not  pass  to  the  trans- 
feree arrears  of  rent  accrued  prior  to  the  transfer  (o) . 

The  conveyance  of  the  estate  will  of  itself  pass  the  debt  to  the 
transferee,  though  there  be  no  express  assignment  of  the  debt ; 
for  the  estate  being  absolute  at  law,  the  debtor  has  no  means  of 
redeeming  it  but  by  paying  the  money ;  therefore,  he  who  has 
the  estate  has  in  effect  the  debt,  as  the  estate  can  never  be  taken 
from  him,  except  by  payment  of  the  debt  (p). 

In  the  case  of  a  transfer  of  mortgage  of  copyholds,  so  long  as 
the  transaction  between  the  mortgagor  and  mortgagee  rests  in 
covenant,  if  the  mortgagee  assign  his  equitable  interest  by  deed, 
and  the  mortgagor  surrender  to  the  assignee,  the  latter  may 
compel  the  lord  by  mandamus  to  admit  him  without  a  double 
fine  (</).  The  reader  will  observe  that  Mr.  Watkins,  in  his 
Treatise  on  Copyholds  (>•),  refers  to  this  case  as  an  authority 
that  if  a  surrenderee  before  admittance  assign  by  deed,  the  lord 
must  admit  the  assignee  without  a  double  fine ;  but  it  will  be 
seen  the  case  applies  to  an  assignment  by  a  covenantee  only, 
and  not  by  a  surrenderee. 


II,  86  ft  87  Vict.  <:.  66,  B.  2/5  (G). 
ii)  Ante,  p.  806. 
fi»)  Exp.  Smith,  :M>.  &  L.  271. 
(>,)  Oottrell  v.   Fmnty,  L.  It.  9  Ch. 

A .  6 1 1 . 

(0)  Salmon    v.    Dean,    3  Muc.    6c   G. 
344. 


(ji)  Jones  v.  Gibbon,  9  Vos.  407, 
411. 

(q)  Rex  v.  Lord  of  the  Manor  of  Hen- 
don,  2  T.  R.  484.  See  1  Scriv.  Cop., 
4th  cd.  p.  211. 

(r)   1  Watk.  Cop.,  4th  ed.  p.  128. 
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Where  a  mortgage  of  copyholds  has  been  effected  in  the  usual  chap.  xlu. 
way  by  conditional  surrender,  the  transfer  of  the  estate  (if  required) 
must  be  effected,  either  by  means  of  an  entry  of  satisfaction  of  the 
original  mortgage  immediately  followed  by  a  fresh  conditional 
surrender  by  the  mortgagor  to  the  use  of  the  transferee,  or  by  the 
mortgagee  being  admitted  and  surrendering  to  the  use  of  the  trans- 
feree, subject  to  the  equity  of  redemption  of  the  mortgagor  (s) . 

It  is  usual  and  advisable  that  the  conveyance  of  the  mortgaged  Power  of  sale, 
property  should  expressly  refer  to  and  include  the  express  or 
statutory  power  of  sale  contained  in  or  implied  by  virtue  of  the 
mortgage  (t)  ;  but  it  would  seem  that  all  powers  and  remedies, 
though  not  mentioned,  would  pass  (n). 

There  is  an  obvious  difficulty  in  effecting  a  transfer  of  part  of  Partial  trans- 
a  mortgage  debt,  as  the  mortgagee's  remedies  by  sale,  foreclosure,  gage  debt- " 
&c.  are  indivisible,  so  as  not  to  admit  of  a  partial  transfer ;  but 
such  an  arrangement  may  be  carried  out  in  effect  either  by  the 
mortgagee  retaining  his  estate  in  and  powers  and  remedies  over 
the  mortgaged  property,  or  by  a  transfer  of  the  debt  and  pro- 
perty to  a  trustee  for  the  original  mortgagee  and  the  party 
paying  the  amount ;  in  either  case  the  mortgagee  or  the  trustee, 
as  the  case  may  be,  will  execute  a  declaration  of  trust  that  he 
holds  the  mortgage  money  and  interest,  and  the  securities  for 
the  same,  upon  trust  for  the  mortgagee  and  the  third  party 
according  to  the  amounts  to  which  they  are  entitled  respectively ; 
the  declaration  should  state  whether  the  amounts  are  to  rank 
pan  passu,  or  whether  one  is  to  be  paid  in  full  in  priority  to  the 
other  (.*■) . 

It  is  generally  considered  that  the  introduction  of  a  new  New  proviso 
proviso  of  redemption  in  the  assignment  of  a  mortgage  is  not  tion# 
sufficient  to  constitute  a  new  mortgage.  In  one  case,  however, 
where  the  mortgagee  assigned  a  part  of  the  mortgage  debt,  and 
joined  with  the  heir  of  the  mortgagor  in  conveying  part  of  the 
mortgaged  lands  to  a  new  mortgagee,  with  a  new  proviso  and  at 
a  new  rate  of  interest,  and  with  a  bond  and  covenant,  the  Master 
of  the  Eolls  held  that  it  constituted  a  new  mortgage  (i/). 

A  voluntary  deed  of  assignment  by  a  mortgagee  of  all  his  Voluntary 

11         r     11  ii  l  assignment 

debts  and  personal  estate,  with  a  grant  generally  of  all  the  estates  0f  mortgages. 

(s)  2    Dav.    Conv.,    vol.    ii.    pt.    2,  385. 
p.  793.  (a;)  Dav.  Conv.,  vol.  ii.  pt.  2,  p.  808  ; 

(t)   Curling  v.  Shuttleworth,  6  Bing.  Key  &  Elph.,  vol.  ii.  p.  247. 
121  ;   Toting  v.  Roberts,  15  Beav.  558.  (y)  Barham  v.  Earl  of  Thanet,  3  My. 

(m)  Boyd  v.  Petrie,  L.  R.  7  Ch.  A.  &  K.  607. 
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held  by  him  by  way  of  mortgage,  but  not  specifying  the  parti- 
cular lands,  and  without  delivery  of  the  mortgage  deed,  or  notice 
to  the  mortgagor,  will  not  be  aided  in  equity,  if  the  deed  be 
inoperative  at  law,  though  there  be  a  covenant  for  further  assur- 
ance (s).  But  at  law,  a  general  assignment  by  A.  of  all  his 
personal  estate  and  effects  to  trustees,  has  been  held  to  pass  a 
mortgage  of  leaseholds  (a) . 

By  the  Conveyancing  and  Law  of  Property  Act,  1881  (5),  it 
is  enacted — 


Forms  of 
statutory 
transfer  of 
mortgage. 


Sect.  27.  "  (1.)  A  transfer  of  a  statutory  mortgage  may  be  made 
by  a  deed  expressed  to  be  made  by  way  of  statutory  transfer  of 
mortgage,  being  in  such  one  of  the  three  forms  (A.)  and  (B.)  and 
(C.)  given  in  Part  II.  of  the  Third  Schedule  to  the  Act  as  may  be 
appropriate  to  the  case,  with  such  variations  and  additions,  if  any, 
as  circumstances  may  require,  and  the  provisions  of  this  section  shall 
apply  thereto. 

"  (2.)  In  whichever  of  those  three  forms  the  deed  of  transfer  is 
made,  it  shall  have  effect  as  follows  (namely) : 

"  (i.)  There  shall  become  vested  in  the  person  to  whom  the  benefit 
of  the  mortgage  is  expressed  to  be  transferred,  who,  with  his  exe- 
cutors, administrators,  and  assigns,  is  hereafter  in  this  section 
designated  the  transferee,  the  right  to  demand,  sue  for,  recover,  and 
give  receipts  for  the  mortgage  money,  or  the  unpaid  part  thereof, 
and  the  interest  then  due,  if  any,  and  thenceforth  to  become  due 
thereon,  and  the  benefit  of  all  securities  for  the  same,  and  the 
benefit  of  and  the  right  to  sue  on  all  covenants  with  the  mortgagee, 
and  the  right  to  exercise  all  powers  of  the  mortgagee  : 

"  (ii.)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  transferee,  subject 
to  redemption. 

"  (3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there  shall 
also  bo  deemed  to  be  included,  and  there  shall  by  virtue  of  the  Act 
be  implied  therein,  a  covenant  with  the  transferee  by  the  person 
expressed  to  join  therein  as  covenantor  to  the  effect  following 
(namely) : 

"  That  the  covenantor  will,  on  the  next  of  the  days  by  the  mort- 
gage deed  fixed  for  payment  of  interest,  pay  to  the  transferee  the 
stated  mortgage  money,  or  so  much  thereof  as  then  remains  unpaid, 
with  interest  thereon,  or  on  the  unpaid  part  thereof,  in  the  mean- 
time, at  the  rate  stated  in  the  mortgage  deod  ;  and  will  thereafter*, 
as  lone-  as  the  mortgage  money,  or  any  part  thoreof,  romains  un- 
paid, pay  to  the  transferee  intorest  on  that  sum,  or  the  unpaid  part 
thereof,  at  the  same  rato,  on  tho  succossivo  days  by  tho  mortgage 
deed  fixed  for  payment  of  interest. 

"(■I.)  If  the  deed  of  transfer  is  mado  in  tho  form  (C),  it  shall, 
]>y  virtue  of  thifl  Act,  operate  not  only  as  a  statutory  transfer  of 
mortgage,  bul  also  us  a  statutory  mortgage,  and  tho  provisions  of 


(z)  Ward  v.  Audland,  8  Bear.  201. 
But  ee  now  stat.  66  &  67  Vict.  o.  21, 
•  t  '.hi  ante,  p.  t'>02. 


(a)   West  v.  Stewart,  1  I  M.  &  W.  47. 
(A)  44  &  4.-5  Vict.  c.  41. - 
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this  section  shall  have  effect  in  relation  thereto  accordingly  ;  but  it     chap,  xlii. 

shall  not  bo  liable  to  any  increased  stamp  duty  by  reason  only  of  it  

being  designated  a  mortgage." 


By  sect.  28,  m  a  statutory  transfer  of  mortgage  the  implied  Joint  and 

several 
covenants. 


covenants  of  several  joint  transferors  will  be  deemed  to  be  joint  ®eve 


and  several ;  and  if  there  are  several  transferees  the  benefit  of 
such  covenants  will  enure  to  them  jointly,  as  in  the  case  of  a 
statutory  mortgage  (<?). 

The  transfer  of  mortgages  on  a  change  of  trustees  has  been  Form  of 
simplified.     If  the  mortgaged  property  was  freehold,  it  was  for-  mortgage 
merly  conveyed  to  a  releasee  to  the  use  of  the  continuing  and  a  to  trustees. 
new  trustee.    If  the  mortgage  was  of  personalty,  two  deeds  were 
formerly  necessary ;  but  this  necessity  has  been  removed  by  Lord 
St.  Leonards'  Act  (d),  which  enacts  that  any  person  shall  have 
power  to  assign  personal  property  now  by  law  assignable,  includ- 
ing chattels  real,  directly  to  himself  and  another  person  or  other 
persons,  or  corporation,  by  the  like  means  as  he  might  assign 
the  same  to  another.     This  enactment  does  not  apply  to  choses 
in  action,  but  now  choses  in  action,  as  well  as  freeholds,  may  be 
conveyed  by  a  person  to  himself  jointly  with  another  person  by 
the  like  means  by  which  they  might  have  been  conveyed  by 
him  to  another  person  (e). 

A  transfer  of  a  security  by  a  deposit  of  deeds  may  be  effected  Transfer  of 
by  a  simple  delivery  of   the  deeds  to  the  transferee  without  depositof7 
any  memorandum.      Where    a    solicitor    paid    off   a   debt   of  deeds, 
his  client  which  was  secured  by  deposit  of  deeds,  and  took  pos- 
session of   and  retained  the  deeds,  it  was  held  that  he  took 
them  as  transferee  of  the  security  so  as  to  exclude  his  lien  for 
costs  (/) . 

An  equitable  mortgagee  by  deposit  of  deeds  cannot  pass  his  Invalid  trans- 
interest  in  the  mortgaged  property  by  a  parol  voluntary  gift 
accompanied  by  a  delivery  of  the  deeds,  and  the  donee  has,  in 
such  case,  no  right  to  retain  the  deeds  [g). 

The  costs  of  a  transfer  of  mortgage  are  generally  payable  Costs  of 
by  the  mortgagee  (h),  unless  the  mortgage   is   called  in,   and  transfer- 

(c)  See    this   section    set    out    ante,       nesley's  Case,  2  Drew.  409.     See  Mat- 
pp.  146,  147.  thews  v.  Wallwyn,  4  Ves.  119. 

(d)  22  &  23  Vict.  c.  35,  s.  21.  (g)  Re  Richardson,  Shillito  v.  Hobson, 
\e)  44  &  45  Vict.  c.  41,  s.  50.     See       30  Ch.  D.   396,   C.  A.  ;  Re  Hancock, 

further  as  to  transfers  of  mortgages  on  Hancock  v.  Berrey,  "W.  N.  (1S88) 
a  change  of  trustees,  ante,  p.  535.  138. 

(/)    Vaughan  v.    Vanderstegen,   An-  (h)  Re  Radcliffe,  22  Beav.  201. 
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CHAP.  XLII. 


Eisrht  to  com- 
pel transfer. 


Eight  of  legal 
or  equitable 
mortgagee 
to  sub- 
mortgage. 


Form  of  sub- 
mortgage. 


transferred  to  a  third  person  for  the  convenience  of  the  mort- 
gagor (*). 

A  mortgagee  is  not  generally  compellable  to  transfer  his  secu- 
rity (k).  The  question  as  to  the  right  of  a  mortgagor,  who  is 
called  on  to  pay  off  the  mortgage,  to  require  a  transfer  to  a  third 
person  advancing  the  money,  instead  of  a  reconveyance  will  he 
considered  later  (/). 

ii. — Sub-Mortgage. — Debts  secured  by  mortgage  are  often  the 
subject  of  assignments  by  way  of  mortgage  which  are  termed 
sub-mortgages. 

A  legal  mortgagee  may  make  a  legal  or  an  equitable  sub- 
mortgage, and  an  equitable  mortgagee  by  deposit  of  deeds  may 
create  an  equitable  sub-mortgage,  by  depositing  the  deeds  with 
a  third  person,  although  he  does  not  deliver  over  the  memoran- 
dum (m).  But  the  sub-mortgage  will  be  good  only  to  the 
extent  of  the  amount  due  on  the  original  security,  and  on  pay- 
ment of  that  amount  the  sub-mortgagee  must  hand  over  the 
deeds  to  the  original  mortgagor  (n) .  An  intending  sub-mortgagee, 
therefore,  should  ascertain,  and,  if  possible,  obtain  a  written  ad- 
mission from  the  debtor,  that  the  sum  alleged  to  be  due  is  owing. 

Where  there  is  a  sub-mortgage,  the  security  will  comprise : 
first,  the  personal  covenant  of  the  sub-mortgagor ;  secondly,  the 
transfer  of  the  original  mortgage  debt  (o)  and  mortgaged  pro- 
perty, subject  to  redemption,  with  the  benefit  of  the  power  of 
sale,  and  other  powers  and  remedial  clauses  contained  in  the 
original  mortgage ;  thirdly,  a  power  of  sale  enabling  the  sub- 
mortgagee to  dispose  of  the  original  mortgage  debt  and  security. 
If  the  sub-mortgagee  as  assignee  of  the  original  mortgagee  sell 
under  an  express  power  of  sale  contained  in  the  mortgage,  he 
will  be  enabled  by  the  terms  of  the  power  to  give  receipts  to 
purchasers,  which  will  be  effectual  discharges  so  far  as  regards 
the  mortgagor  and  those  claiming  under  him ;  but  a  further  and 
special  receipt  clause  will  be  proper  in  order  to  exonerate  the 
purchaser  Erom  tho  necessity  of  seeing  that  the  sub-mortgagee, 
after  satisfaction  of  the  debt  secured  by  tho  sub-mortgage,  pays 
the  balanoe  to  the  original  mortgagee  (j>). 

Vioe-Chanoellor  Kindersley  suggested  in  a  judgment  what 


Bee  Sewett  v.  Bishop,  62  L.  J.  Ch. 
0.  A. 
(k)  Oolyer  v.  Oolytr,  8  De  '■'■.  J.  &  S. 
878. 
(I)  Bee  pott,  pp.  Mil  1 1  tea. 
\m)  Exp.  8mm,  2  M.  D.  &  DoG.  587. 


(n)  Matthews  v.  Wallwyn,  4  Ves. 
118  ;  Exp.  Tuffinett,  4  D.  &  C.  29. 

(o)  Ah  to  assignments  of  debts  by 
way  of  mortgage,  Bee  ante,  pp.  302  et 
teg. 

{)>)  Dav.  Conv.,  vol.  ii.  pt.  2,  p.  138. 
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would  be  the  effect  on  the  power  of  sale  of  a  simple  transfer  by  chap.  xlh. 
way  of  sub-mortgage — whether  it  would  have  the  effect  of 
transferring  the  power  of  sale,  or  of  destroying  or  suspending 
it(</).  "When,  as  in  well-drawn  deeds,  the  power  of  sale  is 
expressly  made  exerciseable  by  any  person  entitled  to  receive 
and  give  a  receipt  for  the  mortgage  money,  the  transfer  of  the 
mortgage,  though  by  way  of  sub-mortgage  only,  would  no 
doubt  generally  carry  with  it  the  power  of  sale.  And  the 
statutory  power  of  sale  now  incident  to  the  interest  of  a  mort- 
gagee is  so  made  exerciseable  (>•). 

As  a  person  who  takes  a  sub-mortgage  thereby  permits  the  Analogy- 
mortgage  debt  to  be  appropriated  to  the  discharge  from  liability  mort^ao-ee 
to  him  of  the  mortgagee   and   his   estate,  the  latter   is   in   a  sub-mort- 
position  bearing  a  great  resemblance  to  that  of  a  surety,  and  the  surety" 
sub-mortgagee    cannot   prevent   the    original   mortgagee   from 
getting  in  the  debt  from  his  mortgagor,  who  is  in  the  position 
of  the  principal  debtor,  except  upon  the  terms  of  releasing  such 
mortgagee  from  his  personal  liability,  and  reconveying  to  him 
any  property  of  his  own  which  may  have  been  included  in  the 
sub-mortgage  by  way  of  collateral  security.     Of  course,  if  the 
debt  is  got  in  by  the  original  mortgagee,  he  is  bound  to  apply  it 
in  discharge  of  the  sub-mortgage  (s). 

A  mortgagee,  after  a  sub-mortgage  of  a  debt  and  notice  given  Mortgagee 
to  the  debtor,  cannot  so  deal  with  the  debtor  as  to  prejudice  the  ^^uSce  sub- 
sub-mortgagee  (t)  ;  and  in  an  action  for  administration  of  the  mortgagee, 
mortgagor's  estate,  the  sub-mortgagee  can  prove  for  the  whole 
original  debt,  although  he  cannot  receive  more  than  his  own 
principal,  interest,  and  costs  (u). 

In  the  case  of  a  sub-mortgage,  if  the  original  mortgage  debt  Reputed 
is  secured  by  an  estate  in  land,  the  doctrine  of  reputed  owner-  owners   P- 
ship    does   not  apply  (.r),  and   on  this  ground  the  priority  of 
charge  of  the  sub-mortgagee  would  not  be  affected-by  want  of 
notice. 

The  validity  of  a  charge  on  property  by  way  of  sub-mortgage  Avoidance 
depends  on  that  of  the  original  mortgage.     So,  where  A.  mort-  mortwa°-e. 
gaged  a  fund  in  Court  to  B.,  and  afterwards  joined  B.  in  a 
sub-mortgage  to  C,  and  the  original  mortgage  was  set  aside  for 

(q)   Cruse  v.    Now  ell,    2  Jur.  N.   S.  (t)  ReBurrell,Bitrrellr.  Smith,  L.  R. 

536.  7  Eq.  399. 

(r)  44  &  45  Vict.  c.  41,  s.  21"  (4).  (u)  Ibid.     See  post,  p.  1111. 

(a)   Gurney  v.  Seppings,  2  Ph.  40.  (z)  Jones  v.  Gibbon,  9  Ves.  407;  Exp. 

Mackaij,  1  M.  D.  &  De  G.  550. 
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fraud  and  oppression ;  it  was  held  that  the  sub-mortgage  was 
also  void  and  of  no  effect  as  against  A.  {y). 


Section  V. 

Of  Devolution  and  Devise  of  Legal  Estate  in  Mortgaged 

Property. 


Change  in 
law  as  to 
devolution  of 
lep:al  estate. 


Devolution 
under  the 
old  law  on 
intestacy. 


II'  ir  a  trustee 
for  the  per- 
sonal  repre- 
sentative of 
mortgagee. 


i. — Devolution,    &c.    of    Legal   Estate    prior   to    1874. — The 

important  changes  in  the  law  as  to  the  devolution  of  mortgage 
estates  which  have  been  successively  introduced  by  the  Yendor 
and  Purchaser  Act,  1874,  and  the  Conveyancing  and  Law  of 
Property  Act,  1881,  in  cases  of  deaths  of  testators  or  intestates 
after  the  6th  August,  1874,  and  the  31st  December,  1881, 
respectively,  render  it  convenient  to  consider  separately  different 
classes  of  cases  which  may  arise  according  to  the  date  of  death. 

First,  as  regards  cases  in  which  the  date  of  the  mortgagee's 
death  was  prior  to  the  7th  August,  1874,  the  date  on  which  the 
Yendor  and  Purchaser  Act,  1874  (z),  came  into  operation.  If 
the  mortgagee  died  intestate,  the  legal  estate  in  the  mortgaged 
property  devolved  in  manner  corresponding  to  that  in  which  the 
estate  would  have  devolved,  if  it  had  been  held  absolutely  and 
not  by  way  of  mortgage ;  that  is  to  say,  if  the  mortgage  was  of 
freeholds  upon  the  heir-at-law,  or  if  it  was  of  copyholds  upon  the 
customary  heir ;  and  if  of  land  for  a  term  of  years,  or  of  per- 
sonalty, upon  the  personal  representatives  of  the  mortgagee,  as 
part  of  his  personal  estate. 

As  will  ho  seen  later,  the  mortgage  debt  became,  upon  the 
death  of  the  mortgagee,  assets  in  the  hands  of  his  administra- 
tor (a).  Whore,  therefore,  the  mortgage  was  of  realty,  it  might 
happen  that  the  legal  estate  therein,  and  the  right  to  the  mort- 
debt,  fell  into  different  hands;  and,  although  the  heir-at- 
law  or  customary  heir  becoming  thus  possessed  of  the  legal 
<1:i1.-  held  ii   merely  as  trustoe  for  the  administrator  (b),  and 


( ■■„!., ii  v.  Taylor,  Lfi  Beav.  103. 
FavtU  v.  Wright,  M  L.  T.  85. 

(z)  .'J7  &  3K  Vict.  c.  78. 


(-/)  Seo  post,  p.  851. 

(/>)  Seo  Exp.  Morgan,  10  Ves.  101. 
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was  bound  to  convey  such  estate  to  him  or  hy  his  direction  upon     cnxr.  xlii. 
payment  off  or  transfer  of  the  mortgage  debt,  it  is  obvious  that 
an  intestacy  as  to  the  legal  estate  in  the  mortgaged  lands  must 
sometimes  have  been  productive  of  delay,  expense,  and  incon- 
venience. 

If,  instead  of  dying  intestate  as  to  the  legal  estate,  the  mort-  Devise  of 
gagee  had  made  a  will  in  terms,  the  effect  of  which  was  to  pass  ega 
the  legal  estate  only,  then  the  devisee  became  a  trustee  for  the 
executor;  or,  if  the  testator  had  so  devised  the  mortgaged 
lands  as  to  pass  the  beneficial  interest  to  A.,  and  the  legal  estate 
to  B.,  then  B.  became  a  trustee  for  A.  (c),  or,  lastly,  the  testator 
might  have  given  both  the  beneficial  and  legal  interests  to  the 
same  person. 

In  modern  times,  the  principal  question  has  been  whether,  by 
the  terms  of  a  general  devise,  the  legal  interest  has  passed  so  as 
to  bring  the  devisee  as  a  trustee  within  the  meaning  of  the 
Trustee  Acts  (d) ;  the  question  being,  whether  a  general  devise, 
sufficient  in  terms  to  comprehend  all  the  testator's  real  estate, 
would  of  itself  pass  the  legal  fee  in  lands  of  which  the  testator 
was  seised  as  a  mortgagee  or  trustee. 

A  general  devise  of  lands,  unless  a  contrary  intention  can  be  Mortgage 
gathered  from  the  will,  passes  the  legal  estate  in  property  vested  by^neral8 
in  the  testator  as  trustee  or  mortgagee  (e)  •;  and  the  circumstance  devise  con- 
of  there  being  other  property  to  which  the  devise  is  applicable,  is  nothing 
no  ground  for  excluding  trust  or  mortgage  estates.     The  general  mcon81stent- 
rule  is  laid  down  as  follows :    "A  trust  estate  will  pass  by 
general  words  in  a  will,  unless  it  can  be  collected  either  from  the 
expressions  in  the  will,  or  from  the  purposes  or  objects  of  the 
testator,  that  he  did  not  mean  that  the  legal  estate  should  pass ; 
as,  for  instance,  where  the  devise  is  of  all  the  testator's  real 
estates  to  a  trustee  in  trust  to  sell  and  receive  the  proceeds,  or 
where  the  estates  are  given  to  one  for  life  with  remainders  over. 
There  the  object  of  the  devise  in  the  one  case  and  the  mode 
of  limitation  in  the  other,  are  inconsistent  with  the  intention 
to  pass  a  dry  legal  estate  "  (/). 


(c)  See  note  to  Casborne  v.  Scarf e,  1  v.  Lord  Ashburton,  2  T.  &  C.  Ex.  347  ; 
Atk.  605.  Lindsell    v.     Thacker,    12    Sim.     182  ; 

(d)  See  post,  pp.  1417  et  seq.  Sharpe  v.  Sharpe,   17   L.  J.  Ch.  384; 
(c)  lord  Braybroke  v.  Inskip,  8  Ves.  Langford  v.  Auger,  4  Ha.  313. 

417.     See  also  Littleton'1  s  Case,  2  Vent.  (/)  Lindsell  v.  Thacker,  12  Sim.  182, 

351  ;  Marlow  v.  Smith,  2  P.  Wms.  198  ;  per  Shadwell,  V.-C. 
Exp.  Sergison,  4  Ves.  147  ;  Bainbridge 
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CHAP.  XXII. 

Intention  to 
be  gathered 
from  -whole 
will. 

Distinction 
between  gifts 
of  trust 
estates  and  of 
mortgage 
estates. 


What  expres- 
sions sufficient 
to  show  inten- 
tion not  to 
pass  legal 
estate. 


Charge  of 
debts,  &c, 
excludes 
mortgage 
estates. 


The  rule  is  not  that  in  every  case  where  general  words  are 
used  the  property  shall  or  shall  not  pass,  but  that  in  each  case 
every  part  of  the  will  must  be  looked  at  for  the  intention  with 
regard  to  that  property  ({/). 

A  distinction  may  be  taken  between  a  mere  trust  estate  and  a 
mortgage,  for  good  sense  requires  that  a  beneficial  gift  should 
carry  the  legal  estate  in  a  mortgage  as  an  incident,  and  a  useful 
and  necessary  incident,  to  the  beneficial  ownership.  There  may 
be  cases  where  a  trust  estate  would  not  pass,  and  yet  there 
would  be  a  plain  intention  that  a  legal  estate  in  a  mortgage 
should  pass  (//). 

The  intention  is  to  be  gathered  from  the  whole  will,  looking 
at  the  nature  of  the  trusts,  and  of  the  powers  given  to  the 
devisee  (/).  But  the  intention  that  trust  and  mortgage  estates 
shall  not  pass  must  appear  by  expressions  inconsistent  with  an 
intention  that  they  should  pass  (/»•).  Even  a  devise  by  a  trustee 
of  "  all  his  property  for  all  his  estate  and  interest  therein  "  to 
the  devisee  for  his  absolute  use  and  benefit,  and  to  be  disposed 
of  by  deed  or  will  as  he  may  think  fit,  was  held  to  pass  the 
trust  estate  (/). 

A  general  devise  will  pass  the  legal  estate  though  the  devisee 
is  an  infant  (m). 

The  legal  estate  in  mortgaged  lands  will  not,  however,  pass  if 
the  property  comprised  in  the  general  devise  is  made  subject  to 
the  payment  of  debts,  legacies,  annuities,  or  any  other  species 
of  charge  (n),  or  if  the  will  contains  any  limitations  or  provi- 
sions to  which  the  testator  cannot  have  intended  to  subject 
property  not  beneficially  his  own,  as  uses  in  strict  settlement  (o), 
or  executory  limitations  ( p),  or  a  trust  for  sale  (y),  or  for  a 
charity  (r),  or  for  the  separate  use  of  a  married  woman  (s),  or 


(g)  Lord  Braybrohe  v.  Inship,  8  Ves. 
135. 

(/,)  Re  Steven's  Will,  L.  R.  6  Eq. 
509.  Bee  Be  Field's  Mortgage,  9  Ha. 
ill. 

(i)  Be  'Packman  and  Moss,  I  Ch.  1). 
■i\  l,  1)1.  Bee  Re  Smith's  Estate,  4  Ch. 
I).  70. 

;/,)  Bainbridge  v.  Lord  Ashburton,  2 
V.  &  0.  Ex.  347. 

[1)  Bxp.  Shaw,  8  Sim.  169.  See  also 
Longford  v.  Auger,  I  I  fa.  318;  Bain- 
bridgt  v.  Lord  Ashburton,  2  Y.  &  0.  Ex. 
847  .  Sharp  v.  8harp,  17  I-.. I.  Ch.  384  ; 
/  v,  Matthi ws,  1 1.  I.',  i  Eq.  177; 
Ri  StevenU  Will,  L.  I.'.  6  Eq.  699. 


(m)  Exp.  Sergison,  4  Ves.  147. 

(>i)  Duke  of  Leeds  v.  Mundy,  3  Ves. 
348  ;  Silvester  v.  Jarman,  10  Pri.  78  ; 
AV  Horsfall,  M'Cl.  &  Y.  292  ;  Doe  d. 
Uoylance  v.  Lightfoot,  8  M.  &  W.  f>53  ; 
Be  Packman  and  Moss,  1  Ch.  D.  214. 

(<>)  Tliatujisdti  v.  (Irani,  4  Madd.  438; 
Att.-Oen.  v.  Vigor,  8  Ves.  276. 

(/;)  Lord  Braybrohe  v.  Inship,  8  Ves. 
131.   Sec  BeSmith's  Estate,  3  Ch.  I).  70. 

(//)  Exp.  Marshall,  '••  Sim.  .r>;'),r> ;  lie 
Cantley,  17  Jut.  N.  S.  124. 

(/•)  Att.'Oen.  v.  I'ii/or,  8  Ves.  276. 

(,v)   Lindsell  v.  Thacher,  12  Sim.  17s. 

F?ut  sec  I.ruix  v.  Miilt/ieirs,  L.  R.  2  Eq, 
181. 
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for   an   unascertained   class  (f),   or   words  of   severance   either     chap.  xlh. 
simpliciter  (11) ,  or   with   a   clause  of   accruer  amongst   the   de- 
visees (.r). 

But  to  this  rule  there  are  some  important  exceptions.  Exceptions 

to  rule 

If  not  only  the  legal  estate  in  mortgaged  lands,  but  also  the  where  mort- 
beneficial   interest  in  the  mortgage  moneys  is  vested   in  the  gageehasboth 
testator,  a  charge  of  debts  and  legacies  will  not  prevent  the  beneficial 
legal  estate  in  the  lands  from  passing  to  the  devisee.     In  such  merest. 
a  case  good  sense  and  convenience  require  that  the  legal  estate 
should  pass  as  a  useful  and  necessary  incident  to  the  beneficial 
ownership  (y). 

Where,  however,  a  mortgagee  with  only  a  partial  beneficial 
interest  in  the  equity  of  redemption  devised  all  his  real  and 
personal  estate  on  trust  to  pay  his  debts,  with  power  of  sale,  the 
legal  estate  was  held  not  to  pass  (s). 

Again,  where  real  and  personal  estate  are  devised  and  be-  Where  realty 
queathed  together  in  trust  to  sell  and  to  get  in  all  debts  owing  alty  are  given 
on   any  security,  the   trustees  cannot  execute  these  trusts  as  t°&et'ier  on . 

J  J '  _  trust  to  get  in 

regards  the  personalty  without  having  the  mortgage  estate,  and  securities, 
it  is  apparently  to  be  presumed  that  in  such  a  case  the  legal 
estate  in  the  mortgaged  realty  is  also  intended  to  pass  by  the 
devise  (a). 

But  a  general  gift  of  real  and  personal  estate  simpliciter,  with-  Similar  gift 
out  any  reference  to  securities,  if  charged  with  debts,  or  with  reference  to 
debts  and  legacies,  will  not  include  mortgage  estates  (b).  securities. 

In  one  case  (c),  where  the  will  contained  a  direction  to  pay 
debts,  followed  by  a  general  gift  of  residuary  real  and  personal 
estates,  Malins,  V.-C,  held  that  the  implied  charge  of  debts 
did  not  prevent  trust  estates  from  passing.  The  learned  Yice- 
Chancellor  did  not,  however,  base  his  decision  on  any  dis- 
tinction between  an  implied  charge  of  debts  on  residuary  real 
estate  and  an  express  charge  ((/),  but  laid  down  the  broad  rule 

(t)  Re  Finney's  Estate,  3  Gif.  465.  (c)  Re  Brown  and  Sibley's  Contract,  3 

(w)  Martin  v.  Laverton,  L.  R.  9  Eq.  Ch.  D.  156,  163. 

568.  {d)  It  has  been  suggested  that  the 

(x)  Thirtle  v.    Vaughan,  24  L.  T.  5  ;  decision  in  this  case  might  well  have 

Martin  v.  Laverton,  sup.  ;  Re  Franklyn,  been  based   on  this    distinction,    and 

W.  N.  (1888)  217.  supported   by   the   cases   in   which   a 

(y)  Re  Stevens'    Will,   L.   R.    6   Eq.  general  residuary  gif t  has  been  held  to 

597.  be  an  exercise  of  a  limited  power,  not- 

(z)   Thompson  v.  Grant,  4  Madd.  438.  withstanding  a  charge  of  debts  (as  in 

(a)  Re  Arrowsmith's  Trusts,  27  L.  J.  Re  Teape's  Trusts,  L.  R.  16  Eq.  442). 
Ch.  704.  See  Coote  on  Mortgages,  5th  ed.  Vol.  I. 

(b)  Doe  d.  Roylance  v.  Lightfoot,  8  p.  1136.  But  it  is  submitted  that  this 
M.  &  W.  553.  position  may  be  open  to  question. 


836 


ESTATE  OF  MORTGAGEE LEGAL  ESTATE. 


CHAP.  XIII. 


Devise  of 

"mortgages" 
' '  securities 
for  money," 
&c,  pass  the 
le^ral  estate. 


Am  to  copy- 
holds. 


that  "  where  there  is  a  general  devise  of  real  estate  charged 
with  dehts  and  legacies,  the  legal  estate  in  trust  property  will 
pass  under  that  devise,  notwithstanding  the  charge,  which 
attaches  only  on  property  which  the  testator  is  competent  to 
charge  with  his  debts  and  legacies  "  (d) . 

This  decision  was  dissented  from  by  Jessel,  M.  R.,  who 
reviewed  the  authorities,  and  pointed  out  that  it  was  settled 
law  that  a  direction  to  pay  debts  followed  by  a  general  devise 
creates  a  charge  upon  the  real  estates,  and  that  the  decision  of 
the  Vice- Chancellor  was  contrary  to  the  long  current  of  autho- 
rity which  decided  that  where  there  is  a  charge  of  debts,  or  of 
debts  and  legacies,  or  of  legacies  only,  a  trust  estate  will  not 
pass  under  a  general  devise  of  real  estate  (e). 

It  is  now  settled,  after  some  conflict  of  opinion  (,/'),  that  the 
words  "  mortgages,"  "  securities  for  money,"  and  other  similar 
expressions  would,  prior  to  1882,  pass  the  entire  benefit  of  the 
mortgage  security,  including  the  legal  estate  in  the  mortgaged 
lands  ((/),  unless  a  contrary  intention  appears  from  the  context 
of  the  will,  and  that  the  fact  of  those  words  being  followed  by 
a  limitation  to  executors  and  administrators  only,  and  not  to 
heirs,  or  by  other  words  applicable  only  to  personal  estate  (//■) , 
or  by  a  charge  of  debts  and  legacies  (i),  or  by  a  trust  for  sale  (&), 
or  for  several  as  tenants  in  common  (/),  will  not  prevent  the 
legal  estate  from  passing,  it  being  presumed  to  be  the  testator's 
intention  that  such  estate  should  pass,  so  as  to  enable  the  donee 
to  enforce  payment  of  the  mortgage  money  («?). 

A  direction  that  the  testator's  wife  should  "  receive  all  moneys 
upon  mortgage  "  was  held  to  pass  the  whole  benefit  of  the 
securities,  including  the  legal  estate  on  which  the  moneys  were 
secured  (n). 

Before  the  passing  of  55  Greo.  III.  c.  192,  surrenders  of  copy- 


(d)  Seenotr  [d),  ante,  p.  835. 

(e)  Be  Bellis's  Trusts,  5  Ch.  D.  504. 

/     S&    Cript    v.  Orysil,   Cro.    Car. 

Ah'l  ,-.  ■■  0 allien  \.  Moss,  !>  B.  & 

!;    Wilkinson  v.   Merryland,  Cro. 

1         ;  i7  ;  Att.-Oen.  v.  Meyrick,  2  Ves. 

Bi  ii.  16. 

/       oiu  r.  Cooper,  6  Mad.  371  ; 

Silberschildt  v.  Schiott,  8  Ves.  &  B.  19  ; 

Be  ;/,.,'/  21  L.J.  Oh.  674  ; 

Knight  v.    \  !  B     &  J.  603  ; 

/.  i  ;  0    B    N    B 

(  I;         .1.       Oh. 

,   ■    //  ill,   I;.    R.  6 
l,;    598  ;  Ogle  \ .  Khipe,  L.   B.  8  K<). 


434. 

(/()  Benvoize  v.  Cooper,  sup.  ;  Re 
King's  Mortgage,  5  Do  G.  &  S.  (M4. 

(i)  Re  Field,  9  I  [a.  Ill  ;  Re  King's 
Mortgage,  sup.  ;  Rippen  v.  Priest,  sup. ; 
A  h  ight  v.  Robinson,  sup. 

(/'•)   Exp.  Barber,  ■',  Sim.  451. 

(I)    K.r/i.   Il'/tifnirrr,    Rolls,    22  July, 

1807  ;  l  Banders,  Uses  and  Trusts, 
359,  n. 

(m)  Bee  Jarman  <m  "Wills,  5th  ed. 
Vol.  I.  p.  651. 

(//)   Doi  d.  Quest  \.  Bennett,  (i  Ezch. 
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holds  to  the  use  of  the  will  were  required ;  and  a  surrender  made     chap.  xlh. 
by  the  mortgagee  to  the  use  of  his  will  before  admittance  was 
void,  and  would  not  have  been  made  good  by  a  subsequent 
admittance  (o).     But  by  that  statute  surrenders  to  the  use  of 
the  will  were  rendered  unnecessary. 

A  general  devise  of  real  estate  will,  since  that  statute,  pass  General  devise 
copyholds,  although  there  are  freeholds  to  satisfy  the  words  of  holds3  without 
the  will,  and  though  parts  of  the  will  are  inapplicable  to  copy-  surrender. 
hold(^>),  if  the  will  was  made  subsequent  to  the  statute,  but 
not  if  the  will  was  made  prior  to  the  statute,  although  the  death 
of  the  testator  was  subsequent  to  it  (q) .     And  an  enactment  to 
the  like  effect  is  contained  in  the  Wills  Act  (r) . 

By  1  Vict.  c.  26,  s.  3,  all  real  estate  of  the  nature  of  custo- 
mary freehold,  or  tenant  right,  or  customary,  or  copyhold,  may 
be  devised,  notwithstanding  the  testator  may  not  have  sur- 
rendered the  same  to  the  use  of  his  will ;  or  notwithstanding 
that,  being  entitled  as  heir,  devisee,  or  otherwise,  to  be  admitted 
thereto,  he  shall  not  have  been  admitted  thereto ;  or  notwith- 
standing that  the  same  in  consequence  of  the  want  of  a  custom 
to  devise  or  surrender  to  the  use  of  a  will,  or  otherwise,  could 
not  at  law  have  been  disposed  of,  if  the  Act  had  not  been  made  ; 
or  notwithstanding  that  the  same,  in  consequence  of  there  being 
a  custom  that  a  will,  or  a  surrender  to  the  use  of  a  will,  shall 
continue  in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  according  to 
the  power  contained  in  the  Act,  if  the  Act  had  not  been  made. 

By  sect.  4  of  the  same  Act  stamp  duties,  fees,  fines,  and  sums 
of  money  are  made  payable  by  the  person  claiming  under  the 
will  as  if  the  testator  had  surrendered  to  the  use  of  his  will, 
where  he  might  by  the  custom  of  the  manor  have  so  surrendered ; 
and  as  if  the  testator  had  been  first  admitted,  where  he  might 
have  been  and  was  not  so  admitted  before  surrendering  to  the 
use  of  his  will.  This  clause  does  not  in  terms  include  the 
case  of  a  devisee  or  surrenderee  devising  before  admittance 
where  there  was  no  custom  in  the  manor  to  surrender  to  the 
use  of  a  will. 

With  respect  to  mortgages  for  terms  of  years,  it  is  conceived  As  to  niort- 
that  they  fall  within  the  general  rule  that  leaseholds  for  years  terms. 

(o)  Doe  v.  Tofield,  11  East,  246.  (?)  Doe  v.  Bird,  5  B.  &  Ad.  695. 

(p)  Doe  v.    Ludlam,    7  Bing.   275  ;  (r)   1  Vict.  c.  26,  s.  26. 

Weigall  v.  Drome,  6  Sim.  99. 
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devise  of 
mortgage 
estates. 


As  to  devise 
by  mortgagee 
of  lands  con- 
tracted to  be 
sold  by  him. 


When  there 
is  a  general 

devise  on  trust 
for  sale. 


When  there 
is  a  specific 


Where  the 

mortga 

bare  1 1 

fox  the  pur- 

ohaeer. 


did  not  under  the  old  law  prior  to  the  Wills  Act  pass  by  a 
general  devise  of  lands,  unless  the  testator  had  at  the  date  of 
his  will  no  freeholds  on  which  the  devise  was  capable  of  ope- 
rating (.$) .  Under  the  present  law,  it  is  clear  that  such  interest 
will  pass  under  a  general  devise,  in  the  absence  of  any  indica- 
tion of  contrary  intention  in  the  context  of  the  will  (t) . 

In  order  to  obviate  the  inconvenience  which  might  arise  if, 
upon  the  construction  of  a  will,  its  effect  should  be  to  vest  the 
legal  estate  and  the  beneficial  interest  in  the  testator's  mort- 
gages in  different  persons,  it  became  a  general  practice  to  except 
the  testator's  mortgaged  and  trust  estates  out  of  a  general  devise 
in  his  will,  and  to  insert  an  express  devise  of  these  estates  to 
trustees,  with  a  declaration  as  to  mortgages  that  the  money 
secured  thereon  shall  be  considered  as  part  of  his  personal 
estate,  and  as  to  trust  estates  subject  to  the  trusts. 

If  a  mortgagee  has  contracted  to  sell  the  mortgaged  lands, 
he  is  a  constructive  trustee  of  the  legal  estate  for  the  purchaser 
but  still  retaining  a  beneficial  interest  in  the  property  by  way 
of  lien  or  charge  to  secure  his  purchase  money ;  if,  therefore, 
the  mortgagee  die  before  conveyance,  having  by  his  will 
devised  his  real  estate  generally  to  A.  and  B.,  and  his  trust 
estates  to  A.  only,  the  legal  estate  in  the  land  contracted  to  be 
sold  will  pass  to  the  devisee  of  the  trust  estates  (u). 

If  in  such  a  case  the  will  contain  no  devise  of  trust  estates, 
the  legal  estate  in  the  lands  contracted  to  be  sold  will  pass  by  a 
general  gift  of  real  and  personal  estate  on  trust  for  sale  and 
conversion  for  the  purpose  of  enabling  the  trusts  of  the  will  to 
be  carried  out  (.r). 

If  a  mortgagee  by  his  will  specifically  devises  to  A.  the 
mortgaged  estate  which  he  has  contracted  to  sell,  and  dies 
before  completion  of  the  contract,  the  devisee  will  take  the  legal 
estate  only  for  the  purpose  of  enabling  him  to  carry  out  the 
contract  for  the  benefit  of  the  executor,  and  does  not  entitle  the 
devisee  to  1  lie  purchase-money  (//). 

If  the  purchase  has  been  completed  by  payment  of  the 
1 1 1 •  »i i ■  \  :i i m  1  delivery  of  possession,  but  tin'  mortgagee  dies  before 
the  execution  of  the  conveyance,  ho  was   a    bare   trustee   for 


(n)  Bote  v.  BartUtt,  Oro.  Oar.  273. 
i  \  Lot.  o.  26,  b.  26. 
Lptaffht   v.    Edwatde,  2  Ch,   D, 


(s)  Wall  v.  Bright,  1  J.  &  W.  494  ; 
Lysaght  v.  Edwards,  2  Oh.  I).  499. 

(y)  Knollgi  v.  Shepherd,  oited  1  J.  & 
W.  499. 
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the  purchaser,  and,  accordingly,  it  seems  clear  that  a  general    chap.  xlii. 
devise,  coupled  with   a   charge  of   debts   or   other   disposition 
applicable  only  to  a  beneficial  interest,  will  not  pass  the  legal 
estate  to  the  devisee  (s) . 

ii. — Devolution,  &c.  of  Legal  Estate  under  the  Vendor  and  Effect  of 
Purchaser  Act,  1874. — Secondly,  as  to  mortgage  estates  vested  purchaser 
in  persons  who  died  between  the  7th  August,  1874,  and  the  Act>  1874- 
1st  January,  1882,  when  the  Conveyancing  and  Law  of  Property 
Act,  1881,  came  into  operation. 

By  the  Vendor  and  Purchaser  Act,  1874  (a),  it  is  enacted  as 
follows : — 

Sect.  4.  "The  legal  personal  representative  of  a  mortgagee  of  a  Legal  per- 

freehold  estate,  or  of  a  copyhold  estate,  to  which  the  mortgagee  soual  rePre- 

shall  have  been  admitted,  mav  on  payment  of  all  sums  secured  by  ^n  a  ^T^-fi^ 
.,         ■      .  '         J     ■,    *-  ,i  ,  -i,,  i     ,  t    J    convey  legal 

the  mortgage,  convey  or  surrender  the  mortgaged  estate,  whether  estate  of 

the  mortgage  be  in  form  an  assurance  subject  to  redemption  or  an  mortgaged 

assurance  upon  trust."  property. 

By  this  section,  the  statutory  power  to  convey  or  surrender  is  Effect  of 
confined  to  the  case  of  payment  off  of  the  mortgage ;  it  does 
not  enable  the  legal  personal  representative  to  convey  or  sur- 
render upon  a  transfer  of  a  mortgage  (b) ;  nor  does  it  apply  to 
the  exercise  of  a  power  of  sale  in  the  mortgage  deed(c).  In 
such  cases,  therefore,  the  old  law  as  to  the  effect  of  the  mort- 
gagee's will  on  the  legal  estate  still  applies,  if  the  mortgagee 
died  before  the  1st  January,  1882. 

The  Act  above  referred  to  further  enacted  that : — 

Sect.  5.  "Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  Bare  legal 

incorporeal  hereditament  of  which  such  trustee  was  seised  in  fee  eftate  ^  fee 

simple,  such  hereditaments  shall  vest  like  a  chattel  real  in  the  legal  jnexeratoror 

personal  representative  from  time  to  time  of  such  trustee."  administrator. 

By  the  Land  Transfer  Act,  1875  (d),  the  fifth  section  of  the 
former  statute  was  repealed,  and  re-enacted  as  follows : — 

Sect.  48.  "  Sect.  5  of  the  Vendor  and  Purchaser  Act,  1874,  shall  be  Repeal  and 
repealed  on  and  after  the  commencement  of  this  Act,  except  as  to  z6"^3'.^^. 

(z)  Dimes   v.    Grand  Junction  Canal  14  Ch.  D.  514. 

Co.,  9  Q.  B.  490  ;  3  H.  L.  C.  794.  (c)  Be  White's  Mortgage,  29  W.  R. 

(a)  37  &  38  Vict.  c.  78.  820. 

\b)  lie  Brook's  Mortgage,  46  L.  J.  Ch.  (d)  38  &  39  Vict.  c.  87- 
865.     See  also  Be  Spadbery's  Mortgage, 

VOL.  II. R.  V. 
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chap.  xlii.     anything  duly  done  thereunder  before  the  commencement  of  this  Act ; 

,    f  and  instead  thereof  be  it  enacted  that  upon  the  death  of  a  bare  trustee, 

37  &  33  Yict.    iutestate,  as  to  any  corporeal  or  incorporeal  hereditament  of  which 

c.  78,  8.  5,  not  such  trustee  was  seised  in  fee  simple,  such  hereditament  shall  vest 

to  apply  to       like  a  chattel  real  in  the  legal  personal  representative  from  time  to 

r°^,tered         time  of  such  trustee  ;  but  the  enactment  by  this  section  substituted 

for  the  aforesaid  section  of  the  Vendor  and  Purchaser  Act,  1874, 

shall  not  apply  to  lands  registered  under  this  Act." 


lands. 


Where  a  bare  trustee  died  after  the  passing  of  the  former 
Act,  but  before  the  1st  Jan.  1876,  the  commencement  of  the 
latter  Act,  neither  Act  applied  (e) . 

The  effect  of  this  enactment  (which  is  restricted  in  its  appli- 
cation to  the  death  of  a  bare  trustee  intestate)  is  that  the 
personal  representative  of  a  mortgagee  who  is  a  bare  trustee, 
such  as  a  mortgagee  who  has  died  after  selling  and  receiving 
the  purchase-money,  but  before  conveyance  (/),  takes  the  estate, 
and  not  merely,  as  in  the  ordinary  case  of  a  mortgage  estate, 
power  to  convey  it. 

If  there  is  no  personal  representative,  the  estate  devolves  on 
the  heir,  until  administration  is  taken  out  (g). 

It  will  be  observed  that  both  sect.  4  of  the  Yendor  and  Pur- 
chaser Act,  1874,  and  sect.  48  of  the  Land  Transfer  Act,  1875, 
apply  only  to  hereditaments  of  which  the  bare  trustee  was 
seised  in  fee  simple,  so  as  to  exclude  from  their  operation  lands 
of  copyhold  or  customary  tenure,  or  held  on  leases  for  lives. 

Both  these  enactments  are  repealed  by  the  Conveyancing- 
Act,  1881,  s.  30  (/*),  and,  as  to  Ireland,  by  sect.  73  of  the  same 
Act,  in  cases  of  deaths  after  the  commencement  of  the  last- 
mentioned  Act. 

of   .  iii. — Devolution  of  Legal  Estate  under  Conveyancing  and  Law 

Act,  1881.        of  Property  Act,  1881. — Thirdly,  as  regards  persons  who  have 

died  since  the  31st  December,  1881,  the  law  with  regard  to  the 

devolution  of  mortgage  estates  is  altogether  changed  by  sect.  30 

[«)   Christie  v.   Ovington,   1   Oh.   D.  at  p.  281  ;  He  Cunningham  and  Fray- 

279.  Una,  (1891)  2  Ch.  667. 

(/)  A  trustee  who  has  a  beneficial  (g)  Christie  v.    Ovhiglon,   1  Ch.  D. 

interest    In  the   estate,  as  a    vendor  279. 

mortgagee  having  b  lien  for  unpaid  (h)  44  &  45  Viot.  o.  41.    This  cnact- 

PUrohase-mOney,      is      nut      ;t     "  Imn;        ti i < -i i (.    was,    however,    repealed    l>y  tho 

bee."       See    Morgan    v.    Swansea  Copyhold  Act,  1887,  h.  45,  as  regards 

Urban   Sanitary   Authority,  '.)  Ch.   D.  copyhold  and  customary  land  to  which 

682.      See    as   to   meaning   of    "  haro  the  mortgagee  has  boon  admitted.    See 

trustee,"  Christie  v.  Ovington,  1  Ch.  L).  infra,  p.  842. 


DEVOLUTION  UNDER  CONVEYANCING,  ETC.  ACT,  1881.  841 

of  the  Conveyancing  and  Law  of  Property  Act,  1881  (/),  which    chap.  xui. 
enacts  as  follows  : — 

"  (I.)  Where  an  estate  or  interest  of  inheritance,  or  limited  to  Devolution 
the  heir  as  special  occupant,  in  any  tenements  or  hereditaments,  oftrnstand 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of  niort-  " 
gage,  in  any  person  solely,  the  same  shall,  on  his  death,  notwith-  death, 
standing  any  testamentary  disposition,  devolve  to  and  become  vested 
in  his  personal  representatives  or  representative  from  time  to  time, 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and  accordingly  all  the  like  powers,  for  one  only  of  several 
joint  personal  representatives,   as  well   as  for   a  single   personal 
representative,  and  for  all  the  personal  representatives  together,  to 
dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to  the 
deceased's  personal  representatives  or  representative  from  time  to 
time,  with  all  the  like  incidents,  but  subject  to  all  the  like  rights, 
equities  and  obligations,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him  ;  and,  for  the  purposes  of  this  section,  the  personal 
representatives  for  the  time  being  of  the  deceased  shall  be  deemed 
in  law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts  and 
powers. 

"  (2.)  Sect.  4  of  the  Vendor  and  Purchaser  Act,  1874,  and  sect.  48 
of  the  Land  Transfer  Act,  1875,  are  hereby  repealed. 

"(3.)  This  section,  including  the  repeals  therein,  applies  only  in 
cases  of  death  after  the  commencement  of  this  Act." 

The  effect  of  this  enactment  as  regards  a  mortgagee  dying  Devise  of 
since  the  31st  December,  1881,  whether  testate  or  intestate,  is  |j^t«^aOW 
to  vest  the  legal  estate  in  mortgaged  realty  in  his  personal  unnecessary, 
representative,  and  so  to  render  unnecessary  and  inoperative 
any  devise  of  mortgage  estates ;  any  such  devise,  if  made,  will 
be  inoperative,  inasmuch  as,  by  virtue  of  the  enactment,  "  not- 
withstanding any  testamentary  disposition  to  the  contrary,"  the 
legal   estate  will   devolve   on   the   personal  representatives   of 
the  mortgagee  as  "  his  heirs  and  assigns  "  for  the  purposes 
of  the  enactment. 

Similarly,  if  the  will  of  a  mortgagee  contains  a  specific  devise  Specific  devise 
in  terms  which  would  formerly  have  passed  the  legal  estate  in  estate. 
the  mortgaged  lands  to  the  devisee,  such  legal  estate  will 
nevertheless  by  virtue  of  the  statute  vest  in  the  personal 
representatives  of  the  mortgagee  ;  and  the  only  question  which 
may  arise  upon  the  devise  is  whether  it  is  in  terms  sufficient 
to  pass  to  the  devisee  the  beneficial  interest  in  the  mortgage 
moneys. 

The  term  "hereditaments"  in  this  enactment  includes  not  Meaning  of 


(»)  44  &  45  Vict.  c.  45. 

e2 
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only  fee  farm  rents,  chief  rents,  and  rentcharges  issuing  out  of 
land,  but  also  personal  estates  in  fee  simple  such  as  annuities 
granted  to  a  man  and  his  heirs  (/.•). 

The  term  "  tenements  and  hereditaments  "  was  held  to  in- 
clude copyholds,  so  as  to  vest  them  in  the  executors  of  a  deceased 
sole  trustee  or  mortgagee  (/) .  But  this  construction  was  nega- 
tived by  sect.  45  of  the  Copyhold  Act,  1887  (m),  so  far  as 
regards  land  of  copyhold  and  customary  tenure  to  which  the 
mortgagee  had  been  admitted.  This  enactment  was  in  its  turn 
repealed  by  the  Copyhold  Act,  1894  (>i),  which  enacts  as 
follows  : — 

Sect.  88.  "  Sect.  30  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  shall  not  apply  to  land  of  copyhold  or  customary  tenure 
vested  in  the  tenant  on  the  court  rolls  on  trust  or  by  way  of  mort- 


This  section  re-enacts  the  repealed  sect.  45  of  the  Copyhold 
Act,  1887  (?n),  which  Act  received  the  Royal  Assent  on  the 
16th  September,  1887,  but  does  not  specify  any  date  on  which 
the  Act  was  to  commence.  The  result  is  that  sect.  30  of  the 
Act  of  1881  must  be  read  as  if  it  had  originally  never  applied 
to  lands  of  copyhold  or  customary  tenure  to  which  the  mortgagee 
had  been  admitted  (o). 

It  seems  clear  that  where  (as  is  usually  the  case)  the  mort- 
gagee has  not  been  admitted,  and  consequently  the  land  is  not 
at  his  death  vested  in  him  as  tenant  on  the  court  rolls,  the  right 
to  admittance  is  an  "  interest  of  inheritance"  (p),  and  accord- 
ingly now  vested  in  his  personal  representatives  under  sect.  30 
of  the  Act  of  1881,  notwithstanding  the  Copyhold  Acts,  1887 
and  1894. 

Where  the  legal  estate  in  copyholds  was  outstanding  in  the 
infant  heir  of  an  admitted  mortgagee,  Stirling,  J.,  made  an 
order  vesting  the  legal  estate  in  the  executors  of  the  deceased 
mortgagee  (q). 

Where  a  solo  mortgagee  has  by  his  will  appointed  executors, 


(/.•)  As  to  Huch  annuities,  see  Co.  Lit. 
2  a,  20  ;i  ;   Earl  of  Stafford  v.  Buckley,  'l 

Vi\h.  Sen.  170;    Counleas   of  floldrrnessr 

v.  Marquis  of  Carmarthen,  1  Bro.  C.  C. 
377. 

(/)  Be  Eughes,  \V.    N.  (1884]   58  ; 

//.   top  v.   Eiohmond,  21   L.  J.  Notes, 

p.  29  ;   //"//  v.  iii-omln/,  :',:>  < 'h.  I),  ovi, 

0.  A       See   /'<    MiWs   Trusts,   37 


Cli.  D.  312. 

(»0  50  &  f>l  Vict.  c.  73. 

(>i)  57  &  58  Vict.  c.  40. 

(o)  Re  Mill's  Trusts,  37  Ch.  D.  312. 

(/>)  Vin.  Abr.  tit.  "Copyholds," 
<,'.  I).  ;  Kite  and  Qucintoii's  Case,  4  Rep. 
26  a. 

(7)  Re  Frankly}?  s  Mortgages,  "W.  N. 
(1888)  217. 
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they  may  now,  before  probate,  convey  the  legal  estate  in  the    chap.  xlh. 


mortgaged  hereditaments,  except  copyhold  or  customary  here-  convey  before 
ditaments  to  which  their  testator  had  been  admitted,  and  if  all  Probate- 
the  executors  should  die  after  such  conveyance,  but  before  pro- 
bate, the  conveyance  will  stand  good  (r) . 

If  a  sole  mortgagee  has  died  intestate  or  without  having  No  personal 
appointed  executors  of  his  will,  and  administration  has  not  been  tivas^0 
taken  out,  a  vesting  order  will  be  necessary  (s).     It  would  seem 
that  the  effect  of  the  statute  is  altogether  to  exclude  the  heir 
from  trust  and  mortgage  estates  (t). 

It  may  be  observed  that,  in  order  that  a  mortgage  estate  in  No  devolution 
freeholds  may  devolve  upon  the  personal  representatives  of  a  except  where 
deceased  mortgagee,  it  is  still  necessary  that  the  fee  should  have  mortgage 
been  originally  vested  in  him,  either  alone  or  jointly  with  others,  in  fee. 
by  appropriate  words  of  conveyance  to  him  "  and  his  heirs,"  or 
"  in  fee  simple,"  by  the  mortgage  deed.     Otherwise,  the  heir 
of   a   deceased  mortgagee  could  not  have  conveyed  the  legal 
estate  before  1882  ;  nor  can  his  personal  representatives  do  so 
now  (u) . 

The  repeals  effected  by  sect.  30  of  the  Conveyancing  and  Extent  of  re- 
Law  of  Property  Act,  1881,  apply  only  in  cases  of  death  after  ^nd  Purchaser 
the  commencement  of  that  Act,  and  consequently  sect.  4  of  the  Act>  s-  4- 
Yendor   and  Purchaser  Act,   1874,  still   remains   in   force  as 
regards  deaths  before  the  1st  January,  1882.      Thus,  in  the 
case  of  a  sole  mortgagee  who  died  between  the  7th  August, 
1874,  and  the  31st  December,  1881,  both  dates  inclusive,  the 
personal  representatives  have  still  power,  on  payment  off  of  the 
mortgage  moneys,  to  convey  the  legal  estate  in  the  mortgaged 
lands ;  but  until  they  exercise  the  power,  and  unless  the  mort- 
gage is  paid  off,  the  legal  estate  remains  vested  in  the  heir  or 
devisee  (.r). 

With  regard  to  the  devolution  of  real  estate  contracted  to  be  Conveyancing 
sold,  where  a  mortgagee  or  other  vendor  dies  before  completion, 
the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  4,  enacts 
as  follows : — 

"  (1.)  Where  at  the  death  of  any  person  there  is  subsisting  a  Completion 

(r)  "Wentw.  Off.  Ex.  82  ;  Brazier  v.  Ir.  498. 

Hudson,  8  Sim.  67.    See  also  Wankford  (t)  See  per  Pearson,  J.,  in  lie  Filling's 

Wankford,  1  Salt.  309.  Trusts,  26  Ch.  D.  432. 

(*)  Re  Hackstraw's  Trusts,  33  W.  R.  («)  See  He  Ingleby  and  the  Norwich 

559  ;  lie  Williams''   Trusts,   36   Ch.  D.  Union  Co.,  13  L.  R.  Ir.  326. 

231  ;  Fairholm  v.   Kennedy,   24  L.  R.  (z)  See  ante,  p.  839. 
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of  contract 
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contract  enforceable  against  his  heir  or  devisee  for  the  sale  of  the 
fee  simple  or  other  freehold  interest,  descendible  to  his  heirs 
general,  in  any  land,  his  personal  representatives  shall,  by  virtue 
of  this  Act,  have  power  to  convey  the  land  for  all  the  estate  and 
interest  vested  in  him  at  his  death,  in  any  manner  proper  for 
giving  effect  to  the  contract. 

"(2.)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentary 
disposition,  or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

"  (3.)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act." 


Beneficial 
interest  in 
mortgage  is 

personal 
estate  of 
mortgasree. 


Coin 


]         Eer  of 

Iter 
characti  r  of 
beni  fi  ial 


Section  VI. 
Of  the  Beneficial  Interest  of  a  Mortgagee. 

i. — Devolution   of   Beneficial  Interest    under    Mortgage. — So 

long  as  the  money  and  lands  in  mortgage  retain  their  respective 
characters  impressed  upon  them  in  equity,  that  is,  so  long  as  the 
debt  remains  the  principal,  and  the  land  the  security,  so  long 
the  beneficial  interest  in  the  mortgage  will  be  personal  assets, 
and  consequently  will  on  his  death  belong  to  his  personal 
representatives  unless  otherwise  disposed  of  (//) . 

It  is,  indeed,  open  to  the  mortgagee,  in  the  case  of  a  mortgage 
as  well  as  of  any  other  part  of  his  personal  estate,  as  between 
his  real  and  personal  representatives,  to  convert  his  beneficial 
interest  into  realty,  and  make  it  pass  as  such  accordingly  (z) . 
So,  if  mortgage  money  be  agreed  to  be  laid  out  in  land  and 
settled  as  such,  the  money  will  become  real  estate  (a).  But 
11  lis  depends  on  other  principles  of  equity,  and  on  the  manifest 
declared  intent  of  the  testator  (b). 

The  mortgage  moneys  are  equally  personal  estate  in  the  hands 
of  a  transferee  of  the  mortgage  as  in  the  hands  of  the  original 
mortgagees;  bid  where  an  estate  had  been  purchased  on  which 
an  equity  of  redemption  turned  out  to  be  subsisting,  the  heir 


Thornlorough    v.    Baker,    •'! 
Swan  Toy  v.  1  His,  2  <  lh.  Ca. 

.    2    Vent. 
Canning  v.  Hicks,  2  Ch.  Oa.  187;  "  ynn 
v.   /.<  I  I..  Oa.  61  :   Littleton's 

151 


(z)  Nbye  v.  Mor daunt,  2  Vern.  581. 

(ft)  Lawrence  v.  Beverley,  cited  3  P. 
Wins.  217. 

(//)  Bee  as  to  conversion  of  money 
into  realty,  Jannan  on  Wills,  Vol.  I., 
Chap.  XIX:.  ;  Theobald  on  Wills, 
Chap.  XXI. 
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of  the  purchaser,  and  not  the  executor,  was  held  to  be  entitled     cnAr.  xlii. 
to  the  mortgage  debt  (c) . 

If  a  mortgage  security  is  taken  in  the  name  of  a  third  person,  Security 
the  trust  thereby  created,  being  a  trust  of  personalty,  is  not  0f  trustee, 
within  the  Statute  of  Frauds,  or  the  doctrine  of  resulting  trusts 
under  that  statute ;  and  parol  declaration  is  admissible  as  evi- 
dence of  the  intention  of  the  party  advancing  the  money  as  to 
the  parties  he  intended  to  benefit  by  the  trust,  so  as  to  exclude 
the  claim  of  his  personal  representatives  (d). 

If  two  or  more  persons  advance  money  jointly  on  mortgage,  Advance 
and  one  of  them  die,  the  mortgage  debt  will  at  law  belong  to  persons™ 
the  survivor,  but  in  equity  there  will  be  a  tenancy  in  common, 
the  rights  of  several  mortgagees  who  have  contributed  to  the 
advance  of  a  sum  of  money  being  deemed  to  be  severally  pro- 
portional to  the  respective  amounts  advanced  by  each  (<?) ,  and 
consequently,  upon  a  transfer  or  reconveyance  of  such  a  mort- 
gage, the  concurrence  of  the  personal  representatives  of  a 
deceased  mortgagee  is  necessary  to  give  a  valid  discharge  for 
the  mortgage  moneys  (/). 

Payment  to  one  of  two  covenantees  binds  both  at  law  (g) ; 
but  in  case  of  a  mortgage  to  two,  there  can  be  no  doubt  that 
such  payment  would  not  discharge  the  estate  in  equity  (h) ,  and 
under  the  Judicature  Act  the  latter  will  now  prevail  (*). 

Similarly,  a  foreclosure  or  release  of  the  equity  of  redemp- 
tion will  enure  in  equity  for  the  benefit  of  several  joint  mort- 
gagees, and  the  personal  representatives  of  such  of  them  as  may 
be  deceased,  as  tenants  in  common  (k). 

Where,  therefore,  money  is  lent  upon  mortgage  by  trustees,  Joint  account 
and  it  is  not  desirable  to  put  notice  of  the  trust  on  the  mortgage  c 
deed,  it  is  the  practice  to  insert  a  declaration  that  if  one  of  the 
mortgagees  shall  die  before  the  money  is  paid  off,  the  receipt 
of  the  survivor  shall  be  a  sufficient  discharge,  and  that  the 
concurrence  of  the  personal  representative  of  the  deceased  mort- 
gagee shall  not  be  requisite.     By  sect.  61  of  the  Conveyancing 

(c)   Cotton  v.  lies,  1  Vern.  271.  (/)  Hind  v.  Poole,  1  K.  &  J.  383. 

Id)  Benbow  v.  Townsend,  1  My.  &  K.  (g)  Husband  v.  Davis,  10  C.  B.  645. 

506.  (A)  Hall  v.   Franck,  11  Beav.  519  ; 

(e)  Petty  v.  Styward,  1  Rep.  in  Ch.  Wiglesworth  v.  Wiglesworth,   16  Beav. 

31.     And  see  Rigden  v.  Fattier,  2  Ves.  269,  272  ;  Matson  v.  Dennis,  4  De  G. 

Sen.  258  ;  3  Atk.  734  ;  Morley  v.  Bird,  J.  &  S.  345. 

3  Ves.  631  ;    Tickers  v.  Cowell,  1  Beav.  (i)  36  &  37  Vict.  c.  66,  s.  25  (11). 

529  (overruling  Brasier  v.  Hudson,  9  (k)  Rigden  v.    Yallier,   2  Ves.   Sen. 

Sim.  1)  ;  Steed  v.   Steed,  22  Q.  B.  D.  258  ;  Morley  v.  Bird,  3  Ves.  631. 
537,  641. 
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and  Law  of  Property  Act  (/),  a  similar  effect  is  given  to  an 
expression  that  the  advance  is  made  on  a  joint  account  (m). 

Moneys  belonging-  to  a  married  woman  and  invested  on 
mortgage  security,  like  any  other  property  belonging  to  her, 
if  she  was  married  or  if  her  title  to  the  moneys  accrued  after 
the  commencement  of  the  Married  Women's  Property  Act, 
1882  (d),  i.  e.,  the  1st  of  January,  1883,  are  not  subject  to  her 
husband's  control  or  interference,  and  she  can  accordingly  exer- 
cise all  the  rights  and  remedies  of  a  mortgagee  under  her 
security,  and  give  an  effectual  receipt  for  the  mortgage  moneys 
as  if  she  were  a  feme  sole  (o). 

But  as  regards  cases  of  mortgages  to  married  women  not 
falling  within  this  Act  different  rules  prevail. 

If  a  mortgage,  whether  for  a  term  of  years  or  in  fee,  belong 
to  a  married  woman,  the  husband  may  reduce  the  beneficial 
interest  in  it  into  possession  during  their  joint  lives;  and  if  it  be 
for  a  term  of  years,  he  may  alone  surrender  the  term  ;  but  if  it 
be  in  fee,  a  conveyance  from  him  and  his  wife  will  be  necessary ; 
and  after  payment  of  the  mortgage  debt  to  the  husband  the  wife 
would  seem  to  become  a  trustee  within  1  Will.  IV.  c.  60  (p). 
A  payment  of  a  mortgage  debt  by  a  third  person  to  the  husband 
was  held  to  be  a  reduction  into  possession,  on  the  ground  that 
payment  was  made  on  behalf  of  the  mortgagors  (q).  If  the 
mortgage  be  for  a  term  of  years,  he  may  alone  assign  the  term, 
which  will  carry  with  it  the  debt,  either  for  or  without  a  valuable 
consideration  ;  and  it  will  be  binding  on  the  wife  surviving  (>■). 
If  the  mortgage  be  in  fee,  then  it  seems  clear  that  the  wife's 
right  to  the  debt  by  survivorship  is  not  affected  by  any 
aliment  made  by  the  husband  or  by  his  bankruptcy, 
unless  the  debt  is  reduced  into  possession  in  the  husband's 
lifetime  (s) ,  and  then  she,  of  course,  becomes  a  trustee  of  the 
legal  estate. 


(/)  4  1  &  46  Vict.  c.  41. 

See  farther  as  to  iliis  statutory 
i  oactmenl ,  wntt ,  \<.  63 1. 

16  Vict.  c.  75,  88.  2,  5. 
Ibid.,  B.  1  (2). 

Bee  Beet  v.  Keith,  n  Sim.  S88. 
'.  i  ■!         Jordan  v.  Jones,  2  Ph. 
170. 

I'm  Li,  \ .  II  yndham,  Pre.  Oh.  412; 
/.  Dm  '"'.  2  Atk.  207j  more  fully 

repoi  i'  'I  '-'i  Ettufl.  7'-'. 

Burnett    v.    Kinnaeton,   2   Vera. 
401;   Mitford  v.  MUford,   'J  Vch.  87; 


Taclccr  v.  Wyndham,  Pre.  Ch.  412. 
See  Gilb.  Lex  Prset.  277  ;  Turdew  v. 
Jackson,  1  Russ.  08  ;  Uoiuior  v.  Morton, 
3  Ross.  66  ;  HI  win  v.  Williams,  13 
Sim.  309  ;  Harrison  v.  Andrews,  13 
Sim.  ;V.if.  ;  Ashbtj  v.  Ashlni,  1  Coll. 
553  ;  IStiffc  v.  Everett,  1  My.  &  Cr. 
39;  overruling,  apparently,  on  this 
point,  Bosvil  v.  Brander,  1  P.  Wins. 
469,  anil  the  doctrine  in  Bates  v. 
1 hi  ml ';/,  2  Atk.  207.  But  see  llees  v. 
Keith,  11  Sim.  388. 
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As  well  since  (t)  as  before  the  commencement  of  the  Act,  if    chap.  xm. 
the  husband  survive  he  will,  by  taking  out  administration  to  his  ~ 

wife's  effects  (w),  become  absolutely  entitled  to  the  money,  and 
the  heir-at-law  of  the  wife  (if  the  mortgage  be  in  fee)  will 
be  a  trustee  for  him  ;  but  if  the  wife  survive,  and  the  debt  has 
not  been  reduced  into  possession,  it  will  survive  to  her. 

The  mortgage  by  a  husband  and  wife  of  a  fund  belonging 
to  the  latter  is  binding  to  the  extent  of  the  security,  but  is  no 
reduction  into  possession  so  as  to  affect  her  interest  as  survivor, 
beyond  the  amount  of  the  mortgage  debt  (x) . 

The  power  of  a  husband  over  his  wife's  personalty,  and  the 
question  how  far  that  power  is  subject  to  the  wife's  equity  to  a 
settlement,  is  discussed  in  an  earlier  chapter  (y). 

ii. — Bequests  of  Beneficial  Interest  in  Mortgage. — The  bene- 
ficial interest  in  a  mortgage  may,  of  course,  like  any  other  per- 
sonal property,  be  made,  by  apt  words,  to  pass  by  testamentary 
disposition  of  the  mortgagee  (s). 

A  general  or  residuary  bequest  of  all  the  testator's  personal  General  or 
property  will  pass  moneys  due  to  him  on  mortgage  security  (a),    bequest7 

A  gift  of  "mortgages,"  "securities  for  money,"  and  other  Giftof "mort- 
similar  expressions,  will  comprise  the  entire  beneficial  interest  in  ffa°es'"  &c- 
the  mortgage  security  (b). 

A  bequest  of  "  money,"  was  held  to  pass  money  due  to  the  Gift  of 
testator  on  mortgage  security  (c) ;  but  this  decision  might  not  "money- 
perhaps  be  followed  at  the  present  time  (d). 

A  general  devise  of  lands  will  not  pass  the  beneficial  interest  General 
in  a  mortgage  unless  a  contrary  intention  appear  by  the  context  devise* 
of  the  will  or  by  the  circumstances  of  the  case  (e) .  In  a  case  in 
which  a  testator  gave  all  his  freehold,  copyhold,  and  leasehold 
estates  by  a  general  description  to  trustees  to  found  a  college,  it 
was  held  that  some  old  mortgages,  one  of  which  was  in  fee, 
passed  under  the  will  to  the  trustees  (/) ;  but  in  order  to  support 
this  decision,  Lord  Eldon  ultimately  presumed  a  release  of  the 

(t)  Re  Lambert's  Estate,   Stanton  v.  44  ;  Dicks  v.  Lambert,  4  Ves.  730.    And 

Lambert,  39  Ch.  D.  626.  see  the  cases  as  to  legal  estate  col- 

(«)  Dan.  Ch.  Pr.,  6th  ed.  p.  144.  lected  ante,  p.  836. 

(x)  Prole  v.  Soady,  L.  R.  3  Ch.  A.  (c)  Selmer's  Case,  Gilb.  Eq.  Rep.  200. 

220.  (d)  See  Lie  Mason's  Will,  34   Beav. 

(y)  Ante,  Chap.  XX.,  pp.  321  et  seq.  494  ;  Byron  v.  Brandreth,  L.  R.  16  Eq. 

(z)  See  1  Vict.  c.  26,  s.  3.  745. 

[a)  Alt. -Gen.  v.  Bowyer,  3  Ves.  714,  (e)  Strode  v.  Russell,  3  P.  Wins.  61  ; 

724.  Casborne  v.  Scarfe,  1  Atk.  605. 

(*)  Att.-Gen.  v.  Meyrick,  2  Ves.  Sen.  (/)  Att.-Gen.  v.  Bowyer,  5  Ves.  303. 
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Apportion- 

llli  lit    I. H  \V<  (II 

capita]  and 
v,  here 

gives  ''ii  fci  ii  it 

for  COIlVi  r- 

non. 


equity  of  redemption  of  the  mortgage  in  fee,  prior  to  the  date  of 
the  will  (g). 

If  the  devise  be  of  lands  by  a  particular  description,  or  by 
reference  to  a  particular  locality,  and  the  testator  has  no  lands 
answering  the  description  other  than  mortgage  lands,  the  ques- 
tion whether  the  devise  will  pass  the  beneficial  interest  in  the 
mortgage  seems  open  to  question  (It).  Such  a  devise  was  held 
not  to  pass  the  beneficial  interest,  where  the  testator  was  the 
owner  of  other  lands  answering  the  description  (*).  Now  that 
a  devise  of  specified  freeholds,  to  which  the  testator  is  entitled 
only  as  mortgagee,  cannot  operate  to  pass  the  legal  estate,  it 
might  be  held  that  the  intention  must  have  been  to  pass  the 
beneficial  interest  in  the  security. 

If,  however,  the  mortgagee  is  in  possession,  especially  if  the 
possession  has  been  of  long  duration  and  accompanied  by  acts  of 
ownership,  a  strong  presumption  is  raised  that  a  devise  of  the 
mortgaged  lands  is  intended  to  pass  the  beneficial  interest  in  the 
moneys  secured  thereby  (/.•). 

A  fortiori,  such  an  intention  will  be  presumed  where  the  devise 
of  the  fee  is  not  to  one  but  to  several  persons  consecutively  for 
limited  estates  (/).  Possibly,  in  such  cases,  even  a  general  devise 
of  lands  might  be  held  to  pass  the  beneficial  interest. 

Where  a  man  seised  of  a  reversion  in  fee  after  a  term  which 
was  mortgaged  to  himself,  devised  all  his  freehold  house  (de- 
scribing the  premises),  the  mortgage  debt  was  held  not  to  pass, 
though  the  term  was  merged  at  law ;  only  the  reversion  in  fee 
passed  (m). 

A  devise  by  a  testator  to  his  "dear  wife"  of  specific  land 
which  ho  had  contracted  to  sell,  was  held  to  pass  the  legal 
estate  only,  and  not  the  beneficial  interest  in  the  purchase- 
money  (>?). 

Whore  residuary  personal  estato  comprising  an  outstanding 
mortgage  investment  is  bequeathed  to  trustees  upon  trust  for 
Bale  and  conversion,  and  to  hold  the  proceeds  upon  trust  for  a 
person  for  life,  with  remainders  over,  the  rulo,  where  the  conver- 
ts) Att.-Qm.  v.  VtgOTi  8  Ves.  (I)  Clar/cc  \.  Abbott,  2  TZq.  C&.  Ah. 
'.'7  7.                                                                    606. 

'/<)  1  Pow.  Mortg.  (Cot.  ed.)p.  409;  (/)   Woodhouse  v.  Meredith,  1  Mcr. 

Jannau    on    "Wills,    6th   ed.    vol.    F.      450. 
j..  643.  {>»)  llourn  v.  Barlow,  L.  R.  8  Ch. 

(t)  Martin   d.    Wetton   v.  Moulin,  2       A.  171. 
Burr.  077.  {»)  Knollys  v.  Shepherd,  1  J.  &  W. 
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sion  is  postponed  and  the  interest  has  fallen  into  arrear,  is  that  chat.  xlh. 
the  mortgage  moneys  when  received  must  be  apportioned  between 
the  tenant  for  life  and  remainderman,  by  ascertaining  the  sum 
which,  if  put  out  at  compound  interest  at  4  per  cent,  per  annum 
at  the  death  of  the  testator,  with  yearly  rests,  would,  with  the 
accumulations  of  interest,  have  produced  on  the  day  of  receipt 
the  amount  actually  received ;  and  the  sum  so  ascertained  will 
be  treated  as  capital,  and  the  balance  as  income  (o) . 

It  may  be  useful  incidentally  in  this  place  to  state  what  has  What  will 
been  held  to  pass  by  a  gift  of  "mortgages,"  "securities  for  of"mori> 
money,"  and  other  similar  expressions. 

The  words  "  securities  for  money "  will  include  bonds  (p) ; 
judgments  (q) ;  stock  in  the  funds  (r) ;  moneys  payable  under  a 
policy  of  life  assurance  (s) ;  and  money  on  deposit  in  a  post-office 
savings  bank  (t) ;  also  unpaid  purchase-money  in  respect  of  which 
the  testator  has  a  vendor's  lien  (u) ;  a  bill  of  exchange  or  promissory 
note  (a?) ;  but  not  bank  stock  (//) ;  nor  shares  in  an  insurance 
company  (s),  or  canal  company  (a)  ;  nor  an  I  0  U  for  goods 
sold  (b)  ;  nor  a  banker's  deposit  note  at  current  interest  (c)  ;  nor 
a  legacy  due  from  another  testator's  estate  (d).  A  policy  of 
assurance  on  the  life  of  a  debtor  to  the  testator  is  a  "  security," 
and  has  been  held  to  pass  by  a  bequest  of  "  debentures  "  (e). 

Where  a  residuary  legatee  is  entitled  to  mortgages  standing 
in  the  name  of  the  testator,  or  of  trustees  for  his  estate,  and  there 
are  other  mortgages  charged  with  legacies,  a  bequest  of  all  my 
"  money  and  securities  for  money,"  in  a  will  of  the  residuary 
legatee,  passes  the  former,  but  not  the  latter  (/). 

In  a  late  case  of  a  devise  by  a  testator  of  "all  that  his  property 
vested  in  a  Swedish  mortgage  security,"  the  testator  having 

(o)  Re  Earl  of  Chesterfield'' s  Trusts,  (t)  Re  Saxby,  Saxby  v.  Kiddett,  "W.  N. 

24  Ch.  D.  643  ;  Beavan  v.  Beavan,  24  (1890),  p.  171. 

Ch.  D.  649,  n.  ;  Re  Hobson,  Walker  v.  (w)   Callow  v.  Callow,  42  Ch.  D.  550. 

Apj3ach,W.'N.  (18S5)  184.    See  Wilkin-  (V)  Barry   v.   Harding,    1    J.    &   L. 

son  v.  Duncan,  23  Beav.  469.     Keke-  475,  483.     But  see  Stiles  v.  Guy,  4  Y. 

■wich,  J.,  in  a  recent  case,  held  that  &  C.  Ex.  571. 

interest    ought    to    be    calculated    at  (//)  Ogle  v.  Knipe,  L.  R.  8  Eq.  434. 

3  per  cent.     See  Re  Goodenough,  Mar-  (z)  21  L.  J.  Ch.  843. 

land  v.  Williams,  (1895)  2  Ch.  537.  («)  Hudlestomr.  Gouldsbury,  10  Beav. 

.(p)  Bacchus  v.  Gilbee,  3  De  G.  J.  &  547  J   Ogle  v.  Knipe,  L.  E,.  8  Eq.  434. 
S.  577.  (b)  Barry  v.    Harding,    1   J.    &   L. 

(q)    West  Ham  Union  v.  Ovens,  L.  R.  475. 
8  Ex.  37.  (c)  Hopkins  v.  Abbott,  L.  R.  19  Eq. 

(r)  Dicks  v.   Lambert,   4  Ves.   725  ;  222. 
Bcscoby  v.  Back,  1  S.  &  St.  500.  {d)  Re  Mason's  Will,  34  Beav.  494. 

(s)  Lawrance   v.   Galsworthy,  3  Jur.  \e)  Phillips  v.  Eastwood,  LI.  &  G.  t. 

N.  S.  1049.  Sug.  270. 

(/)  Ogle  v.  Knipe,  sup. 
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several  Swedish  mortgages,  it  was  held  that  all  the  testator's 
property  invested  in  Swedish  mortgages  passed,  and  that  the 
hequest  was  not  void  for  uncertainty  (g). 

Scotch  heritable  bonds,  being  a  collateral  security  for  an 
English  bond,  passed  under  an  English  bequest  of  "  securities 
for  money"  (//). 

Family  charges  on  an  estate  of  which  the  testator  was  tenant 
for  life,  are  not  included  in  "  money  due  to  him  on  mortgage 
from  any  person."     Nor  is  a  perpetual  rent-charge  (*). 

A  bequest  of  all  the  testator's  "  shares  "  in  a  company  will 
not  pass  debentures,  or  debenture  stock  (/). 

A  bequest  of  the  principal  of  a  mortgage  debt  will  not  pass 
the  arrears  of  interest  (k) ,  and  a  bequest  of  the  arrears  of  a  mort- 
gage will  carry  the  interest  only  (/). 

A  bequest  of  "  all  my  interest  and  claim  on  household  property 
at  P.,  on  which  I  have  a  mortgage,"  passed  arrears  of  interest  as 
well  as  the  principal  (m) . 

A  bequest  of  the  amount  of  a  bond  of  H.  carried  arrears  of 
interest  («),  but  not  a  bequest  of  300/.,  which  A.  owes  me  on 
bond  (o). 

If  the  mortgage  debt  is  given  by  way  of  a  specific  legacy,  the 
legacy  is  adeemed  by  the  mortgage  being  called  in,  though  the 
money  was  immediately  re-invested  on  another  mortgage  Q;). 
But  since  the  Wills  Act  the  case  may  be  otherwise,  if  the  second 
investment  of  the  legacy  should  happen  to  answer  the  description 
in  the  will  (q). 

If  a  mortgagee  devise  the  mortgaged  estate,  and  bequeath  a 
sum  of  money  to  his  executors  towards  paying  off  a  sub-mortgage 
created  by  him,  that  sum  will  belong  to  the  devisee,  though  the 
mortgaged  estate  be  foreclosed  by  the  sub-mortgagee  after  the 
mortgagee's  decease  (>•)  ;  and  this  will  apply  equally  to  such  a 
devise  and  bequest  by  the  mortgagor. 


fa)  Richards  v.  Pattcson,  15  Sim.  501. 
(/,)  Oust  v.  Goring,  is  Beav.  383. 

(!)     Karl    I'mrlvtt    v.     /food,    35    Beav. 
234. 

Dillon  v.   Arkini,  17  L.  R.  Ir. 
836,   0.   A.:    Be   Bodman,   Bodmcm   v. 
i    I  Oh.  L36. 
UoberU  v.  Kyffiyn,  2  Atk.  112. 
Hamilton  \.   Lloyd,  2  Vcb.  Jun. 
416. 

<;,/,/„,„  v.  f;,U„n,  13  C.  B.  205. 
//,>,, ,,,,  /  v.  Mnij/'in,  2  Keen,  274; 
Kent  v.  Tapley,  1 1  Jur.  940. 
in)  Wawley  \.  Outte,  2  Preexa.  Oh.  24. 


(p)  Gardner  v.  Ilatton,  6  Sim.  93 
Oliver  v.    Oliver,   L.   R.    11  Eq.   506 
llm-rison    v.    Jackson,   7    Ch.  D.    339 
But  seo  Lc  Griec  v.  Finch,  3  Mer.  50 
Vlarh  v.  Browne,  2  Sm.   &  G.  524  ; 
Mbore  v.  Moore,  29  Boav.  49G  ;  Morgan 
v.    Thomas,   G  Ch.  D.   176  ;  Macdonald 
v.  Irvine,  8  Ch.  D.  101,  C.  A.  ;  Re  Lane, 
11  Oh.  1).  856. 

('/)  Wins.  Exors.  9th  ed.,  vol.  i. 
]>.  I  ~.~>,  note. 

(»•)  Lockhart  v.  Hardy,  9  Beav.  379. 
A  ml  Bee  Turner  v.  Hudson,  10  Bear. 
222. 
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iii. — Liability  of  Mortgagee's  Interest  to  Claims  of  Creditors. —    chap.  xm. 
The  estate  and  interest  of  a  mortgagee  in  the  mortgaged  pro-  Liability 
perty,  is  liable  in  his  hands  for  payment  of  his  debts  whether  by   °   e    s' 
specialty  or  simple  contract,  which  may  be  enforced  by  entering 
UP  judgment  against  him. 

The  judgment  creditor  of  a  mortgagee  may  take  his  interest  Execution. 
in  execution  and  obtain  a  charge  thereon  (s). 

Under  the  stat.  1  &  2  Vict.  c.  110,  s.  13,  a  judgment  debt  Interest  of 
against  a  cestui  que  trust  is  a  charge  on  his  interest  in  the  mort-  or*leeatee 
gage  investments  of  the  trust  funds ;  and  similarly  a  judgment  in  mortgage 
debt  against  a  legatee  is  a  charge  upon  property  mortgaged  to 
the  testator,  to  the  extent  of  the  legatee's  interest  therein  (/) . 

Where  a  debtor  was  entitled  to  an  equitable  charge  upon  land  Extent  of 
to  secure  5,000/.  and  interest,  it  was  held  that   a  judgment  foment'*01' 
creditor  of  the  equitable  mortgagee  had  a  charge  upon  such  against 
land  (u).     In  such  cases,  however,  the  creditor  would  not  now  be 
entitled  to  a  charge  unless  the  lands  had  been  actually  delivered 
in  execution  (x) ;  that  is  to  say,  the  land  not  being  extendible  at 
law,  he  must  have  obtained  equitable  execution  (y) . 

Where  the  mortgagor  has  sold  the  mortgaged  lands  and  has 
paid  off  the  mortgagee,  the  lands  in  the  hands  of  a  purchaser 
will  not  be  affected  by  a  judgment  previously  registered  against 
the  mortgagee  (2). 

On  bankruptcy  of  a  mortgagee,  all  the  estate  and  interest, 
both  legal  and  beneficial,  vested  in  the  bankrupt,  and  the 
capacity  of  exercising  all  powers  of  sale  or  other  powers  in 
respect  of  the  property  which  might  have  been  exercised  by  the 
bankrupt  for  his  own  benefit,  will  vest  in  the  trustee  in  the 
bankruptcy  for  the  benefit  of  the  creditors  (a) . 

On  the  death  of  a  mortgagee,  the  mortgage  debt  and  the 
benefit  of  all  securities  for  the  same,  vest  in  his  executors  or 
administrators,  to  be  dealt  with  by  them  in  due  course  of  ad- 
ministration. 

iv. — Devolution,  &c.  after  Union  of  Interest  of  Mortgagee 
with  Equity  of  Redemption. — If  the  mortgagee  in  his  lifetime 

(*)  Clare  v.  Wood,  4  Ha.  81.  (y)  As  to  equitable  execution,  see 

{t)  Avison  v.    Holmes,    1   J.    &   H.  ante,  p.  649. 

530.  (z)  18  &  19  Vict.  c.  15,  s.  11.     See 

(u)  Russell  v.  M'Culloch,   1  K.  &  J.  Greaves  v.  Wilson,  25  Beav.  434. 

313.  (a)  46  &  47  Vict.  c.  52,  ss.  20  (1),  44. 

{z)  27  &  28  Vict.  c.  112. 


852  MORTGAGEE'S  ESTATE — BENEFICIAL  INTEREST. 


chap.  an. 


obtain  a  release  of  the  equity  of  redemption,  or  obtain  an  abso- 
lute decree  of  foreclosure,  and  enter  into  possession  (b),  it  is 
manifest  that  the  debt  and  land  have  altered  their  characters, 
for  the  land  has  ceased  to  be  a  mere  security,  and  the  debt  has 
become  merged  in  the  land  (c) ;  and  consequently  if  from  any 
circumstances  after  the  death  of  the  mortgagee,  the  foreclosure 
be  opened  or  the  release  set  aside,  or  the  time  be  enlarged  for 
redemption,  it  is  submitted  that  the  heir,  and  not  the  executor, 
will  be  entitled  to  the  money,  inasmuch  as  the  mortgagee  has 
done  all  in  his  power  to  make  it  real  estate :  this  will  not  be 
the  case  if  the  foreclosure  were  opened  for  fraud  or  irregularity. 
This  doctrine  was  applied  in  favour  of  a  devisee  in  a  case  in 
which  a  decree  nisi  only  had  been  obtained  on  a  bill  for  fore- 
closure, the  mortgagee  dying  before  a  final  decree ;  although, 
with  regard  to  creditors,  the  mortgage  was  still  held  to  be  per- 
sonal assets  for  the  payment  of  debts  (d).  In  a  case,  however, 
in  which  the  mortgagor  had  been  long  out  of  possession,  but  the 
equity  was  not  clearly  barred  by  time  at  the  death  of  the  mort- 
gagee, the  Court  would  not  allow  the  claim  of  his  wife  to  dower, 
though  at  the  time  the  claim  was  made  the  right  of  redemption 
had  in  all  probability  become  extinguished  (<?) . 

As  the  personal  representatives  are  entitled  to  the  money,  and 
as  the  land  is,  in  equity,  a  security  for  the  payment  of  it,  it 
follows  that  if  the  security  is  forfeited,  the  personal  representa- 
tive must  be  also  entitled  to  the  land  composing  the  security ; 
and  therefore  (independently  of  the  recent  statutory  enactments 
hereinbefore  considered  (/)),  if  the  mortgagee  die,  and  his  heir 
obtain  a  release  of  tho  equity  from  the  mortgagor,  or  the  land 
becomes  irredeemable  from  length  of  time,  it  will  nevertheless 
belong  to  tho  personal  representative  (g),  and  the  heir  will  be  a 
trustee  for  him ;  although  if  the  heir  foreclose,  it  seems  ques- 
tionable whether  he  may  not  pay  off  tho  mortgage,  and  retain 
tho  estate  (//)  ;  and  it  seems  that  if  the  heir  purchaso  the  equity 

(b)  It  is  said  to  ho  otherwise,  if  ho  worthy,  cited  2  Vern.  193  ;  ClerJcson  v. 
<I'm  cot  take  possession.  Fonb.  Eq.  Bovoyer,  2  Vern.  66.  Contra,  lie  Wood- 
6th  "1.  v-,1.  ii.  p.  284;  Awdly  v.  head,  \V.  N.  (1884)  174,  but  queere. 
Atcdlf/,  2  Vern.  193.  And  nee  Fish  On  ;m  analogous  principle,  an  option 
v.   /     '.   Preo.  Oh.  11.  to  a  lessco  to  purchase  tho  feo  passes 

(c)  77/'-///,  y.  Grant,  l  IVfadd.  438.  to  the  personal  representative,  and  not 
(</;  Oarrett  \.  Evet  ,  Bio  .  364.  to  the  heir.  Bee  Be  Adams  ami  the 
\c)  Tfl/tuik  v.  Zongmate,  8  Beav.  420.  Kensington  Vestry,  27  Oh.  D.  394, 
(/)  Ante,  pp.  839  etteq.  <;.  A. 

(ff)  Ellit  v.  Guavoa,   2  Oh.  Oa.  50;  (A)  Seo  llobart  v.  Abbott,  2  P.  Wms. 

Canning  v.  fficki,  i   vein.  412 ;   Tabor      042. 
v.  O'rovcr,  2  Vern.  307  ;    Wood  v.  Nos- 
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of  redemption,  and  there  be  no  defect  of  assets,  ho  will  not  be  cnAP-  *m. 
deprived  of  his  advantage  (*').  On  the  same  principle,  if  a  feme 
covert  be  possessed  of  a  mortgage  in  fee,  and  die,  and  the  lands 
descend  on  her  heir,  her  husband  will  be  entitled  as  her  ad- 
ministrator (k) ;  and  in  like  manner  a  mortgage  in  fee  made  to  a 
citizen  of  London  was  held  to  be  part  of  his  personal  estate, 
and  divisible  according  to  the  custom  (/) ;  and  in  all  these  cases 
the  heir-at-law  will  be  a  trustee  for  the  persons  beneficially 
entitled,  and  be  decreed  to  convey. 

By  sect.  24  of  the  Wills  Act  (m) ,  it  is  enacted  that — 

"Every  will  shall  be  construed,  with  reference  to  the  real  estate  A  wiu  stia11 
and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  P6  constriied 
had  been  executed  immediately  before  the  death  of  the  testator,  ^he  death  of 
unless  a  contrary  intention  shall  appear  by  the  will."  the  testator. 

A  release  or  foreclosure  of  the  equity  of  redemption  obtained  Effect  of 
at  any  time  during  the  testator's  life  will,  accordingly,  as  a  ^{^'tfgc_'' 
general  rule,  in  cases  within  the  Act,  enure  for  the  benefit  of  tator's  life, 
the  devisee. 

In  the  case  of  a  will  made  before  the  1st  January,  1838,  and 
not  subsequently  re-executed,  re-published,  or  revived  by  codi- 
cil, the  question  as  to  the  effect  of  a  release  or  foreclosure 
subsequent  to  the  date  of  the  will  is  governed  by  the  old  law 
prior  to  the  Act.  If  a  mortgagee  obtained  an  absolute  decree 
of  foreclosure,  or  a  release  of  the  equity  of  redemption,  or  even 
became  absolutely  entitled  by  length  of  possession,  prior  to  the 
date  of  his  will,  a  general  devise  of  all  his  lands,  tenements,  and 
hereditaments,  although  in  strict  settlement,  would,  it  is  con- 
ceived, unless  he  manifested  an  express  intention  to  the  contrary, 
pass  the  mortgaged  lands  both  at  law  and  in  equity ;  but  if  at 
the  time  of  the  will  he  was  not  so  absolutely  entitled,  then  it  is 
conceived  that  a  subsequent  foreclosure  or  release  (unless  the 
will  was  republished)  would  not  have  conferred  on  the  devisee 
the  beneficial  estate,  because  a  foreclosure  is  considered  as  a  new 
purchase  of  the  land.  The  consequence  was,  that  if  the  legal 
interest  in  mortgaged  lands  had,  by  a  general  description, 
passed  at  law  to  the  devisee,  and  the  mortgagee  afterwards 
obtained  a  release  or  foreclosure  of  the  equity  of  redemption,  or 


(t)  Fonb.  Eq.  5th  ed.  vol.  ii.  p.  284;  (0  1  Ch.  Ca.  285. 

citing  Fisk  v.  Fish,  Prec.  Ch.  11.  (m)  1  Vict.  c.  26. 

(k)  Turner  v.  Crane,  1  Vern.  170. 
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became  absolutely  entitled  by  lapse  of  time,  and  died  without  a 
republication  of  his  will,  the  devisee  became  a.  trustee  for  the 
testator's  heir-at-law,  even  although  the  devisee  was  also  the 
executor  or  residuary  legatee,  notwithstanding  doubts  to  the 
contrary.  In  Attorney-General  v.  Boicyer  («),  Lord  Eldon  sur- 
mounted the  difficulty  by  presuming  a  release  of  the  equity  of 
redemption  prior  to  the  date  of  the  will. 

A  bequest  of  money  secured  on  mortgage  has  been  held  to 
pass  the  estate,  though  foreclosed  at  the  date  of  the  will,  and  not 
to  open  the  foreclosure,  it  appearing  on  the  whole  will  that  the 
legatee  was  intended  to  take  the  interest  in  the  land  (o) . 

But  a  mere  general  devise  of  all  estates  of  which  the  testator 
is  seised  as  mortgagee  will  not  pass  the  absolute  estate  in  the 
land  where  the  testator  subseqently  purchases  the  equity  of 
redemption.     This  is  a  case  of  ademption  (/;) . 


(«)  3  Ves.  714,  724,  725  ;  5  Vea.  300,  (o)  Le  Gros  v.  Cockerell,  5  Sim.  384  ; 

303  ;    8  Ves.   277.      See   Thompson  v.  Silbcrschilt  v.  Schiott,  3  V.  &  B.  49. 
Grant,  4  Madd.  438  ;  Garret  v.  livers,  (p)   Yardley  v.  Holland,  L.  R.  20  Eq. 

Mos.  364.  428. 
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CHAPTER  XLIII. 

OF  THE  CONSOLIDATION  OF  SECUEITIES. 

i. — Nature   and    Operation   of    the    Doctrine    of    Consolidation  Difference 
generally. — The  doctrine   of  the  consolidation  of  securities  is  consoiidation 
often  treated  as  if  it  were  a  branch  of  the  doctrine  of  tacking,  and  tacking. 
but  it  in  fact  rests  on  different  principles. 

Tacking  is  the  union  of  several  debts  upon  one  estate  (a)  ; 
consolidation  is  the  union  of  several  debts,  respectively  charged 
on  several  estates. 

The  authorities  lead  to  this  conclusion,  that  if  two  or  more  Statement  of 
distinct  mortgages  be  made  of  different  estates  between  the  0f  consolida- 
same  parties,  or  if  a  sum  of  money  be  advanced  on  one  estate,  tion' 
and  other  estates  be  afterwards  made  a  security  for  the  sum 
already  advanced,  and  also  for  further  advances,  although 
without  any  agreement  that  the  first  estate  shall  be  charged 
with  the  further  advances,  nevertheless,  neither  the  mortgagor 
nor  any  one  claiming  under  him  the  equity  of  redemption  of 
one  of  the  estates,  although  without  notice  of  the  other  mortgage 
or  charge,  shall  be  permitted  to  redeem  one  mortgage  without 
redeeming  both.  From  this  doctrine  it  is  manifest  that  great 
care  and  caution  are  requisite  in  a  purchase  or  mortgage  of  an 
equity  of  redemption,  and  that  the  first  mortgagee  should  not 
merely  be  questioned  as  to  the  amount  of  the  actual  mortgage 
on  the  estate  intended  to  be  purchased  or  mortgaged,  but, 
generally,  what  is  the  extent  of  his  charge  or  lien  upon  it. 

"  The  whole  doctrine  of  consolidation,  whatever  may  have  No  consolida- 
been  the  particular   circumstances   under  which  it   has  been  default.0" 
applied  to  different  cases,  arises  from  the  power  of  the  Court  of 
equity  to  put  its  own  price  upon  its  own  interference  as  a  matter 
of  equitable  consideration  in  favour  of  any  suitor  "  (b) .     The 

(a)  See  as  to  "tacking,"  post,  Chap.  (b)  Per  James,  L.  J.,  in  Cummins  v. 

LV.  pp.  1219  et  scq.  Fletcher,  14  Ch.  D.  G99,  708,  C.  A. 
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rlglit  of  a  mortgagee  to  consolidate  is,  therefore,  consistent  only 
with  the  equitable  rights  of  the  mortgagee  to  foreclose,  and  of 
the  mortgagor  to  redeem.  In  other  words,  the  right  is  only 
enforceable  where  default  in  payment  on  the  days  appointed  by 
the  terms  of  the  contracts  has  been  made  on  all  the  securities  in 
respect  of  which  it  is  claimed.  "  It  cannot  apply  to  a  case 
where  the  stipulation  is  that  certain  monthly  payments  are  to 
be  made,  and  there  has  been  no  default,  and  the  contract  goes 
on  to  say  that  if  those  payments  are  all  made,  then  the  estate 
shall  revest,  there  having  been  no  forfeiture  so  as  to  make  the 
right  of  the  owner  of  the  estate  subject  to  the  security  an  equit- 
able one  only,  not  depending  upon  legal  contract "  (c). 

A  mortgagee  who  is  entitled  to  consolidate  his  securities  may 
set  up  his  right  equally  in  an  action  for  foreclosure,  as  in  an 
action  for  redemption  (d) . 

Where  the  principle  of  the  consolidation  of  several  mortgages 
on  distinct  estates  is  sought  to  be  applied,  the  persons  interested 
in  the  equity  of  redemption  of  the  second  mortgaged  estate  are 
necessary  parties  (c)  ;  but  not  where  the  object  of  the  suit  is  not 
to  throw  a  larger  burden  on  the  second  estate  (/). 

The  right  to  consolidate  may  be  exercised,  though  the  mort- 
gagee is  selling  one  of  the  mortgaged  properties  under  his 
power  of  sale  (g). 

Where  a  second  mortgagee  selling  under  his  power  is  com- 
pelled by  the  first  mortgagee  out  of  the  proceeds  of  sale  to  pay  off 
not  only  his  prior  mortgage,  but  also  a  mortgage  upon  another 
property  which  the  first  mortgagee  has  consolidated,  the  second 
mortgagee  is  equitable  assignee  of  the  latter,  and  can  consolidate 
it  with  his  own  (//). 

The  right  of  consolidation  exists  whether  the  securities  are 
legal  or  equitable. 

In  Jones  v.  Smith  (i)  it  was  considered  that,  with  respect  to 
third  persons,  it  was  necessary  that  the  mortgagee  should  have 
the  legal  estate  to  entitle  him  to  the  benefit  of  the  principle,  and 


/'</•  Cotton,  L.  J.,  in  Cummins  v. 

tr,  mil.  I),  at  p.  711,  0.  A. 

Mby  v.  Pomfret,  3  De  Gh  P.  & 
.i  . ,  II, iiis  v.  Syrm  .  I  De  G.  M.  & 
c.  240  :  Cummin  v.  Fletcher,  1  I  Ch. 
I  >  599,  0.  A.  The  deoioions  is  the 
•  ■I  Tribourg  v.  Lord  Pofhfret,  cited, 
Ainli.  738;  "Holme*  v.  Turner,  7  I  la. 
367  n.,  and  Smeathman  v.  Bray,  10  Jur. 
1061,  are  oYerraled. 


(e)  Ireson  v.  Dam,  2  Cox,  12 5. 

(./•)  Mills  v.  Jennings,  13  Ch.  D.  G39, 
649,  0.  A.,  affirmed,  Jennings  v.  Jor- 
diin.  6  App.  Gas.  698. 

(g)  8t  Iby  v.  Pomjret,  3  Do  G.  F.  &  J. 
696  ;  Graoknall  v.  Janson,  11  Ch.  D.  1, 
C.  A. 

(//)  Cracknall  v.  Janson,  sup. 

(i)  2  Vcs.  Juu.  370. 
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the  question  of  the  right  of  an  equitable  mortgagee  to  consolidate    chap.  xlhi. 
was  discussed,  but  not  decided  (/>•) . 

It  is  now,  however,  clear  that  where  two  equitable  mortgages 
upon  different  estates  to  different  persons  become  united  in  one, 
neither  the  mortgagor  nor  a  subsequent  mortgagee  with  notice 
of  the  equitable  mortgage  can  redeem  one  without  the  other  (/). 

Consolidation  of  securities  does  not  depend  like  tacking  upon 
the  possession  of  the  legal  estate  (m).  As  between  successive 
mortgagees,  however,  the  possession  of  the  legal  estate,  or  priority 
of  registration  or  other  circumstances  may  be  material  in  deter- 
mining whether  the  first  mortgagee  has  priority  so  as  to  be 
entitled  to  be  redeemed  by  and  consequently  to  consolidate  against 
a  subsequent  mortgagee. 

If  land  in  a  register  county  is  mortgaged  to  A.,  and  then  Registration 
mortgaged  to  B.  who  acquires  priority  by  registration.     B.  can  ^oVright  to 
consolidate  his  mortgage  on  that  property  with  a  mortgage  held  consolidate, 
by  him  on  other  property  of  the  same  mortgagor  as  against  A.'s 
mortgage,  although  the  latter  is  prior  in  point  of  date,  assuming, 
of  course,   that    in   other    respects,   the   right    to   consolidate 
exists  (n). 

Judgment  creditors  may  consolidate  (0) .  Judgment 

Securities  of  different  natures  can  be  consolidated  as  an  assign-  Consolidation 
ment  of  policies  and  a  mortgage  of  freeholds  and  leaseholds  (_/;).  °f  securities 

Where,  however,  a  mortgagee  of  land  had  also  a  registered  natures, 
bill  of  sale  of  goods,  he  was  not  permitted  to  consolidate  his 
securities,  to  the  prejudice  of  an  execution  creditor  against  the 
goods  (q). 

The  mortgagor  cannot  compel  the  mortgagee  to  consolidate.  Mortgagee 
So  a  second  mortgagee  of  two  estates,  on  each  of  which  there  is  abieToc^n- 
a  prior   distinct   mortgage,   may  redeem   either   of   the   prior  solidate. 
separate  mortgages,  and  then  foreclose  the  mortgagor  as  to  that 
particular  estate ;  and  even  in  a  suit,  instituted  by  him  to  redeem 
both  the  prior  mortgages,  he  may  have  a  decree  to  redeem  both 
or  either  of  them,  and  to  foreclose  the  mortgagor  accordingly  (r). 

[k)  Grugeon  v.  Gcrrarcl,  4  Y.  &  C.  33  L.  J.,  Ch.  19. 
Ex.  119.  (0)  Spalding  v.  Thompson,  26  Beav. 

(1)  Tweedale  v.   Tweedale,   23   Beav.  637. 
341;  and  Watts  v.  Symes,  sup.;  Neve  (p)  Ibid.;    Crachiall  v.  Janson,    11 

v.  Pennell,  2  H.  &  M.  170,  183;  Exp.  Ch.  D.  1,  C.  A. 

Berridqe,  Re  Loosemore,  3  M.  D.   &  De  (q)   Chesworth  v.  Sunt,   5  C.  P.  D. 

G.  464  ;   Cracknall  v.  Janson,  11  Ch.  D.  266. 
9,  C.  A.  (r)  Felly  v.  Wat  hen,  1  De  G.  M.  & 

(m)  Neve  v.  Pennell,  sup.  G.  16. 

(«)  Neve  v.  Pennell,  2  H.  &  M.  170  ; 

F2 
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ii, — Against  what  Persons  Mortgages  may  be  consolidated. — 

The  doctrine  of  consolidation  applies  in  its  simplest  form  in  cases 
in  which  the  only  parties  concerned  are  the  mortgagor  of  the 
one  part,  and  the  mortgagee  of  the  other  part.  This  is  the  case 
if  the  mortgages  are  originally,  or  subsequently  become,  vested 
in  the  same  mortgagee,  whilst  the  equities  of  redemption  remain 
united  in  the  same  person,  as  the  right  of  the  several  estates 
having  once  accrued  to  the  mortgagee  ought  not  to  be  defeated 
by  the  subsequent  act  of  the  mortgagor. 

"Where  several  distinct  estates  have  been  separately  mortgaged 
as  securities  for  distinct  debts  by  one  mortgagor  to  one  mort- 
gagee, the  latter  has  a  right  to  hold  all  the  estates  as  security 
for  the  aggregate  of  all  the  debts. 

Thus,  where  the  title  to  one  of  two  mortgaged  estates  proves 
defective,  the  mortgagor  cannot  redeem  without  payment  of 
both  (s) .  Similarly  where  one  estate  is  deficient  in  value,  or 
worthless  as  a  contingent  interest,  the  one  cannot  be  redeemed 
without  the  other  (/). 

This  rule  is  founded  on  the  equitable  principle  that  a  Court 
of  Equity  would  not  assist  a  mortgagor  in  getting  back  one  of 
his  estates,  unless  he  paid  all  that  was  due,  though  secured  on  a 
different  estate  (w). 

The  principle  applies,  although  the  first  mortgages  of  the 
several  estates  were  originally  made  to  different  mortgagees,  if 
by  transfer  the  several  mortgages  have  come  into  the  hands  of 
one  mortgagee  (x).  So  it  is  settled  that  if  an  owner  of  two 
properties  mortgages  one  to  A.  and  the  other  to  B.,  and  then 
A.'s  mortgage  is  transferred  to  B.,  or  both  are  transferred  to  C, 
the  owner  cannot  after  that  redeem  B.  in  the  one  case  or  0.  in 
the  other,  of  one  of  his  securities,  without  redeeming  the  other 
security  (y) .  And  for  this  purpose,  it  is  immaterial  whether  the 
transferee  had  a  right  to  call  for  a  transfer,  as  where  he  was 
surety  for  the  debt  (a),  or  whether  he  had  no  such  right  (a). 

Tho  rule  as  to  consolidation  equally  applies  where  the  vesting 


(»)  Shuttleworth  v.  Layoook,  1  Vern. 
245;  Purefop  v.  Pure/ou,  l  vern.  29 ; 
Barrow    v. '  Manning,   \V.  N.   (1880) 

108. 

{t)  Margrave  v.  /.<•  Wooke,  2  Vern. 
207  ;   Pope  v.  Onslow,  2  Vern.  286. 

(«)  Mills  v.  Jennings,  L8  Oh.  I>.  889, 
lit.  i>.  646,  0.  A.  ;  affrmed  Jennings  v. 
Jordan,  6  App.  0m.  698 


(*)  Titley  v.  Bavics,  2  Y.  &  C.  C.  C. 
39,'},  899  n. ;  Tweedale  v.  Tweedale,  23 
Beav.  341. 

(v)  Per  Romer,  J.,  in  Pledge  v.  Carr, 

(1894)  2  Oh.  328,  at  p.  330,  affirmed 

(1895)  1  Oh.  61. 

(z)  Tweedale  v.  Tweedale,  23  Beav. 
841. 

(fi)  Vint  v.  Padget,  2  Do  C.  &  J. 
611. 
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in  one  hand  of  the  first  mortgages  arises  from  a  second  mort-    chap,  xt.ttt. 
gagee  of  one  estate  having  redeemed  the  first  mortgagee  of  that 
and  other  estates  (b). 

The  extension  of  the  doctrine  so  as  to  enable  a  mortgagee  to  Consolidation 
consolidate  as  against  assignees  of  the  equity  of  redemption,  ^ffasM  8GVe" 
involves  considerations  of  a  more  complex  character.     As  was  of  equities  of 
remarked  by  Lord  Selborne  in  Joinings  v.  Jordan  (c),  its  exten-  re  emp  lon' 
sion  to  such  a  case  "  though  it  may,  perhaps,  be  open  to  objection 
on  some  practical  grounds,  rests  upon  an  intelligible  principle. 
The  purchaser  of  an  equity  of  redemption  must  take  it  as  it 
stood  at  the  time  of  his  purchase,  subject  to  all  other  equities 
which  then  affected  it  in  the  hands  of  his  vendor,  of  which  the 
right  of  the  mortgagee  to  consolidate  his  charge  on  that  parti- 
cular property  with  other  charges  then  held  by  him  on  other 
property  at  the  same  time  redeemable  under  the  same  mortgagor 
was  one.     The  mortgagee  cannot  lose  that  right,  because  the 
mortgagor  thinks  fit  to  separate  the  equities  of  redemption." 

As  a  general  rule,  therefore,  the  right  to  consolidate  exists, 
though  the  equities  of  redemption  no  longer  remain  in  the  same 
person,  and  is  enforced  against  a  purchaser  or  mortgagee  of  the 
equity  of  redemption  of  the  estates  or  either  of  them  (d). 

The  doctrine  was  extended  to  the  assignee  of  the  mortgagor,  Notice  to 
although  without  notice,  in  Cat  or  v.  Charlton  (e)  and  Collett  v.  -Material 
Munden  (<?),  in  the  latter  of  which  Lord  Kenyon,  M.  R.,  said, 
"  Those  cases  (that  is,  of  Cator  v.  Charlton  and  Collett  v. 
Munden),  amount  to  this,  that  if  a  man  makes  a  mortgage,  and 
afterwards  makes  another  mortgage  for  another  sum,  and  then 
assigns  the  equity  of  redemption  of  one,  both  must  be  redeemed, 
and  the  case  of  the  assignee  is  not  better  than  that  of  the  original 
mortgagor." 

Where,  however,  two  mortgages,  made  by  the  same  mort-  Union  of 
gagor   to    different   mortgagees,   on   different   estates,   become  ™°^ffefent 
united  for  the  first  time  in  one  person  after  the  mortgagor  has  estates  after 
assigned   (by  way  either  of  sale  or   mortgage)  the  equity  of  0f  equity  of 
redemption  of  one  of  them,  the  owner  of  the  two  mortgages  redemption  of 

(b)  Titleyv.  Davies,  2  Y.  &  C.  C.  C.  {e)  Cite&inJonesv.Smith,  2Ves.  Jun. 
399  n.,  403  ;  see  Bovey  v.  Skipwith,  1  376,  and  in  Ireson  v.  Denn,  sup.  See 
Ch.  Ca.  201.  Willie  v.  Lugg,  2  Ed.  78  ;    Titley  v. 

(c)  6  App.  Cas.  69S,  701.  Davies,  2  Y.  &  C.  C.  C.  399n.,  and  cited 

(d)  Exp.  Carter,  2  Amb.  733 ;  Tribourg  in  Exp.  Carter,  sup.  ;  Tribourg^  v.  Lord 
v.  Lord  Pomfret,  2  Amb.  734  n. ;  Ireson  Pom/ret,  Amb.  734  n. ;  correcting  Exp. 
v.  Denn,  2  Cox,  425 ;  Jones  v.  Smith,  2  King,  1  Atk.  300  ;  see  Neve  v.  Pennell, 
Ves.  Jun.  372.  2  H.  &  M.  170,  183  ;  33  L.  J.  Ch.  19, 
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cannot  consolidate  them  as  against  the  assignee  of  that  equity 
of  redemption,  even  though  both  the  mortgages  were  created 
before  the  assignment  (/). 

It  was  explained  by  Sir  Edward  Fry,  J.,  in  JIarter  v. 
Colman  (g),  that  in  such  a  case  the  right  to  consolidate  is  not 
an  equity  affecting  the  property  in  the  hands  of  the  vendor  at 
the  time  of  the  assignment  within  the  meaning  of  the  rule  as 
laid  down  by  Lord  Selborne  (ft),  inasmuch  as  the  equity  arises 
out  of  the  union  in  the  same  person  of  the  two  first  mortgages 
and  has  no  existence  prior  to  such  union. 

A  fortiori,  no  right  to  consolidate  can  be  maintained  where 
at  the  time  of  the  assignment  of  the  equity  of  redemption  of 
the  first  estate  mortgaged,  the  mortgage  upon  the  second  estate 
sought  to  be  consolidated  was  not  in  existence  (i). 

The  result  of  the  establishment  of  the  rules  above  stated  is  to 
render  obsolete  all  questions  which  were  formerly  much  dis- 
cussed (k),  as  to  the  effect  of  notice  of  a  prior  assignment 
as  affecting  the  mortgagee's  claim  to  consolidate  against  the 
assignee. 

The  rule  will  apply  so  as  to  enable  a  mortgagee  to  consolidate 
his  securities  as  against  a  single  assignee  of  all  the  equities  of 
redemption,  notwithstanding  that  the  union  of  the  first  mort- 
gages in  the  mortgagee  may  have  taken  place  subsequently  to 
the  date  of  the  assignment  of  the  equities  of  redemption  (/). 
In  such  a  case,  it  has  been  said,  the  second  incumbrancer  must 
bo  deemed  to  have  taken  his  security  with  knowledge  that  the 
prior  mortgages  on  the  different  estates,  though  then  belonging 
to  different  mortgagees,  might  coalesce,  and  with  knowledge  of 
the  possible  consequence  of  their  coalition  (;;?).  It  must  be  ad- 
mitted, however,  that  this  explanation  can  hardly  be  considered 
as  satisfactory,  having  regard  to  the  principle  upon  which  the 
extension  of  the  doctrine  to  cases  affecting  the  rights  of  third 
parties,  was  rested  by  Lord  Selborne  in  Jennings  v.  Jordan  (n). 


(f)  Barter  v,  Colman,  L9Ch.  D.  630. 
I  o  WhiU    v.  Uillacre,  3   V.  &  0. 
i  7  ;    m,i,< on  v.  Bloxam,  I  l  ESxoh. 

686 ;  Jennvngi  v.  Jordan,  6  App,  I 

ffinter  v.  Carr,  (1894)  8  Oh.  498, 
(J.  A.,  virtually  overruling  Jlccvor  v. 
AW.,  I,,  a.  4  Eq.  637. 
{,,)  v.s  Oh.  D.  680,  at  p.  0 
(h)  Sup.  p.  869. 

Baker   v.   Gray,   I    Oh.   I>.    491. 

,   v.  Jordan,  6  App.  I  la  i.  898  ; 

oyerrolisg  Tattelv,  Smith,  iJDoG.  &  J. 


713,  so  far  as  the  latter  case  cannot  be 
distinguished  upon  its  particular  <ir- 
oumstances.  See  also  Bird  v.  Wenn, 
83  Oh.  D.  215. 

(/■)  See  Dav.  Conv.  Vol.  II.  pt.  ii. 
p.  293. 

(/)  Tweedah  v.  Tweedale.  2.'5  Beav. 
341  ;  Vint  v.  Vadget,  2  Do  G.  &  J.  611  ; 
Pledge  v.  White,  (1896)  A.  C.  187. 

(in)    I'm/  v.  Padget,  tup. 

(a)  6  App.  Oas.  698,  701. 


WHERE  EQUITY  HAS  BEEN  ASSIGNED.  801 

A  more  satisfactory  explanation  was  given  by  Sir  Edward  Fry,  J.,    chap.  mn. 

in  Ilarter  v.  Cohnan  (o),  where  he  says,  "  the  Court  may  well 

say  that,  where  both  the  first  mortgages  are  vested  in  one  person, 

and  both  the  equities  of  redemption  are  vested  in  another,  the 

owner  of  those  equities  of  redemption  must  do  equity,  and  must 

give  effect  to  the  equities  relating  to  both  the  estates." 

It  is  immaterial  that  the  mortgagee  claiming   under   such  Notice  to 
circumstances  to  consolidate  his  securities  had,  at  the  time  of  immaterial. 
the  union,  notice  of  the  prior  assignment  (p). 

Where  mortgages  of  different  properties  had  been  made  by  Order  of  right 
the  same  mortgagor  at  different  dates,  and  the  mortgages  had  when  securi- 
been  consolidated  by  a  mortgagee,  and  the  mortgagor  had  con-  Ve^  °onso11- 
veyed  the  equities  of  redemption  to  different  purchasers,  the 
equity  of  redemption  of  the  second  mortgage  being  conveyed 
before  the  equity  of  redemption  of  the  first  mortgage,  it  was 
held  in  an  action  for  redemption  by  the  owner  of  the  equity  of 
redemption  of  the  second  mortgage,  that  he  was  entitled  to  the 
first  right  of  redemption  of  both  mortgages  (q) . 

In  case  of  the  bankruptcy  of  the  mortgagor,  the  trustee  in  Consolidation 
bankruptcy  is  in  no  better  position  than  the  bankrupt  as  regards  l^tee  in 
any  right  to  consolidate  which  accrued  prior  to  the  bankruptcy,  bankruptcy. 
Thus,  a  case  occurred  at  law  (r),  in  which  the  assignee  of  a 
bankrupt  having  moved,  under  7  Geo.  II.  c.  20,  to  stay  pro- 
ceedings on  payment  of  principal,  interest,  and  costs  due  on  the 
mortgage  in  question,  it  was  objected  that  there  were  two  other 
mortgages  of  different  premises  for  certain  other  sums  due  from 
the  bankrupt  to  the  mortgagee,  on  which  the  Court  refused  to 
compel  a  redemption  on  payment  of  the  first  mortgage  only, 
and  discharged  the  rule  with  costs.     The  doctrine  appears  to 
have  been  recognized  in  other  proceedings  at  law  (.$•) . 

"Where,  however,  the  union  of  the  mortgages  in  the  mort-  Question  of 

...  fraudulent 

gagee  takes  place  subsequently  to  and  with  notice  to  the  mort-  preference 
gagee,  of  the  bankruptcy,  a  question  of  fraudulent  preference  may  anse# 
may  arise. 

Where  a  mortgagee  with  a  deficient  security  on  one  estate 
obtained,  after  and  with  notice  of  the  mortgagor's  bankruptcy, 
the   transfer    of  a  mortgage  on  another  estate  with  power  of 

(o)   19  Ch.  D.  630,  635.  (q)  Jennings  v.  Jordan,  6  App.  Cas. 

\p)   Vint  v.  Padget,  2  De  G.  &  J.       698. 
611 ;  Pledge   v.    White,    (1896)    A.    C.  (r)  Poe  v.  Soley,  2  W.  Bl.  726. 

187.  (s)  Mareon  v.  Bloxam,  25  L.  J.  Ex. 

193. 
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sale,  lie  had  a  right  to  retain  against  the  assignees  in  aid  of  his 
deficient  security  the  surplus  proceeds  of  a  sale  made  under  the 
power  (t).  But  an  original  mortgage,  taken  after  notice  of 
insolvency,  cannot  be  consolidated  with  a  prior  mortgage,  for  it 
would  amount  to  a  preference  (it). 

A  question  was  raised  in  Grugeon  v.  Gerrard  (x),  whether  an 
equitable  mortgagee  of  estate  A.,  whose  mortgage  was  created 
before  the  bankruptcy  of  the  mortgagor,  could  as  against  the 
assignees  consolidate  a  mortgage  upon  estate  B.,  by  compelling 
an  assignment  to  himself  of  the  legal  estate  outstanding  in  a 
satisfied  mortgagee  of  estate  A.  The  decision  was  that  he  had 
a  right  to  the  assignment,  and  the  question  of  consolidation 
was  left  undecided ;  but  the  right  to  the  latter  would  seem  to 
follow. 

The  right  equally  binds  the  heir  or  devisee  of  the  mortgagor  ; 
but  not  the  dowress  {y) . 

The  mortgagee's  right  to  consolidate  will,,  apparently,  prevail 
as  against  a  surety  of  the  mortgagor.  So  where  two  properties 
were  mortgaged  to  a  mortgagee  for  distinct  sums,  and  there  was 
a  surety  for  one  of  them,  it  was  held  that  the  right  of  consolida- 
tion overrode  the  right  of  the  surety  to  have  the  benefit  of  the 
securities  for  his  debt  (g). 

In  another  case,  where  a  mortgagor  mortgaged  two  properties 
by  separate  deeds  to  secure  distinct  debts,  and  by  one  of  the 
deeds  another  person  mortgaged  certain  other  property,  being,  in 
fact  a  surety,  but  that  fact  was  not  disclosed  by  the  deed,  it  was 
held  that  the  mortgagee  was  entitled  to  consolidate  as  against 
the  undisclosed  surety  (a) . 


Consolidation 
by  fcrai 

<ii'  mortgage 
against 

■  e  of 
equity  of 

ption. 


iii. — Restrictions  on  the  Right  to  Consolidate. — The  right  of  a 
transferee  from  the  mortgagee  to  stand  in  the  place  of  his  trans- 
feror for  the  purpose  of  enforcing  the  right  of  the  latter  to  con- 
Bolidate  as  against  an  assignee  from  the  mortgagor  of  the  equity 
of  redemption  of  one  estate,  is  to  some  extent  limited  by  the 
rule  that  a  vendor  who  has  parted  with  his  whole  interest  in 
property,  cannot  indirectly,  by  any  act  subsequent  to  the  sale, 


Why  v.  Venrfret,  8  De  Or.  V.  &  J. 

Veve  v.  Pmnell,  2  11.  &  M.  L70  ; 
/         I      ,. ,,  2  M.  D.  &  l>'  <;.  328. 

/ ■.//(.    Hotohkin,   L.   R.   20    Eq. 
746. 
(*)  4  Y.  &  C.  Ex.  119. 


(//)  Jones  v.  Griffith,  2  Coll.  207. 

(z)  FarebrothsrY.  Wodt ihouse,  23  Heav. 
18;  but  an  appeal  was  compromised, 
20  L.  J.  Ch.  240. 

(«)  lie  Toogood,  W.  N.  (1889)  73. 
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detract  from  the  interest  conveyed  to  the  purchaser.     "It  is    chap.  xliti. 
against  all  principle  that  a  vendor   should  be  enabled,  after 
parting  with  his  whole  interest  in  particular  property,  to  impose 
an  additional  burden  upon  it  without  the  purchaser's  consent, 
....  and  without  any  contract  at  all  "  (b). 

Accordingly,  where  A.  mortgaged  Whiteacre,  Blackacre,  and 
Greenacre  together  to  B.,  and  afterwards  mortgaged  Whiteacre 
to  C,  then  sold  Blackacre  to  D.,  and  finally  mortgaged  Green- 
acre  to  E. ;  although  C.,  having  paid  off  B.,  was  decreed  to 
hold  all  three  properties  until  he  was  paid  as  well  the  sum 
originally  advanced  by  him  as  that  paid  by  him  to  redeem  B., 
yet  E.  was  not  admitted  to  redeem  Blackacre,  the  estate  sold  to 
D.,  for  at  the  time  of  the  mortgage  of  Greenacre  to  E.,  A.  him- 
self had  no  right  at  all  in  Blackacre,  the  sale  to  D.  having  been 
made  prior  to  the  mortgage  to  E.  If,  however,  the  sale  to  D. 
had  been  only  a  mortgage,  A.  would  have  retained  a  right  of 
redemption  in  Blackacre,  and  could  have  given  that  to  E.  (c). 

In  a  case  where  the  owner  of  two  estates,  A.  and  B.,  having 
mortgaged  both  for  a  long  term,  sold  estate  A.,  and  then  mort- 
gaged estate  B.  to  different  parties,  the  purchaser  of  estate  A., 
having  afterwards  discovered  and  taken  a  transfer  of  the  first 
mortgage  in  order  to  protect  himself,  was  held  entitled  to  compel 
the  second  mortgagee  to  pay  the  whole  of  the  first  mortgage,  in 
order  to  redeem  estate  B.  only,  or  to  be  foreclosed  of  estate  B., 
on  the  ground  that  such  mortgagee  was  bound  by  the  same 
equities  as  his  mortgagor  (d). 

To  apply  the  doctrine  of  consolidation  the  transaction  must  No  consoli 
be  between  the  same  parties,  or  those  claiming  under  them  ;  for  ^g"^  ere 
if  A.  concur  with  B.  in  a  mortgage  of  Whiteacre  to  C.,  and  mortgagors. 
afterwards  B.  mortgage  Blackacre  to  C.  for  a  different  sum, 
nevertheless  A.   and  those  claiming  under   him   may  redeem 
Whiteacre  without  also  redeeming  Blackacre  (e).     So  if  A.,  the 
owner  of  Whiteacre,  and  B.,  the  owner  of  Blackacre,  join  in 
conveying  the  two  estates  in  one  mortgage,  and  A.  afterwards 
mortgage  Whiteacre  to  the  same  party  for  a  different  sum,  B. 
may  redeem  on  payment  of  the  first  mortgage  debt  (/) ;  and  in 


(b)  Per  Lord  Selborne,  injennbigsv.  (d)  Sober  v.  Kemp,  6  Ha.  155. 
Jordan,  6  App.  Cas.  698,  702.  (e)  Jones  v.  Smith,  2  Ves.  Jun.  376. 

(c)  Titley  v.  Davies,  2  Y.  &  C.  C.  C.  (/)  Higgins  v.  Frankis,  15  L.  J.  Ch. 
399,  n.,  405;  approved  in  Jennings  v.  N.  S.  329;  Bowker  v.  Bull,  1  Sim. 
Jordan,  sup.   See  per  Lord  Northington  N.  S.  29. 

in  Willie  v.  Sugg,  2  Ed.  78. 
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this  last  case,  at  least  if  the  power  of  redemption  is  reserved 
generally  to  A.  and  B.  or  either  of  them,  B.,  in  respect  of 
the  sum  paid  by  him  on  behalf  of  A.,  will  be  entitled  to 
hold  Whiteacre  as  a  security  in  priority  to  the  further  charge 
made  by  A.  (/). 

And  if  A.,  having  already  mortgaged  "Whiteacre,  join  with 
B.,  owner  of  Blackacre,  in  a  mortgage  of  the  two  estates  for 
securing  a  sum  lent  by  the  same  person  to  B.  (or,  as  it  would 
seem,  to  both),  B.  may  redeem  his  own  estate  on  payment  of 
the  sum  so  lent,  without  paying  off  the  separate  charge  on 
"Whiteacre  (g). 

The  same  principle  applies  where  the  first  mortgage  by  the 
two  persons  is  of  their  separate  shares  of  the  estate,  and  subse- 
quent separate  mortgages  are  made  by  each  of  his  own  share  : 
there  is  no  consolidation  (//). 

Wliere  an  owner  in  fee  of  two  estates  made  a  voluntary  settle- 
ment of  one  of  them,  and  afterwards  mortgaged  it ;  he  also 
mortgaged  the  other  estate,  and  both  mortgages  became  vested 
in  the  same  person ;  it  was  held  that  the  mortgagee  was  not 
entitled  to  consolidate  as  against  the  persons  claiming  under 
the  settlement  (i). 

On  the  like  principle,  where  a  tenant  for  life  having  under 
a  power  charged  an  estate,  and  then  mortgaged  the  charge 
and  property  of  his  own  to  several  mortgagees,  the  remainder- 
man can  redeem  the  charge  separately  from  the  other  estate  (,/). 

So  there  is  no  consolidation  where  one  mortgage  is  by  a  firm 
and  the  other  by  a  member  thereof  (/«•) . 

In  one  case  where  a  firm,  then  consisting  of  two  partners,  had 
mortgaged  certain  partnership  property,  and,  after  the  admis- 
sion into  partnership  of  another  member,  the  firm  mortgaged 
other  partnership  property  to  the  same  mortgagee,  it  was  left 
undecided  whether  or  not  there  could  be  consolidation  (/). 

The  circumstance  that  the  mortgages  which  were  consolidated 
bv  ;m  insurance  company  were  taken  in  the  names  of  different 
ini  tees  whs  considered  unimportant  (m). 

(f)  Higgint  v.  Frankit,  16  L.  J.  Gh.  (,/)   Lord  Kensington  v.  Bouvcric,  7 'II. 

N.  s.   329;    Bowker  v.  Bull,   1  .Sim.      L.  0.  r>W. 

N.  S.  29.  (/'■)   CtmmUu  v.  Fletcher,   14  Ch.  D. 

(a)  Aldworth  v.  Bobinson,   2  Beay.      699,0.  A.,  per  James,  L.  J.jj question- 
Log  deevor  v.  Luck,  L.  I.'.  I  Eq.  537. 
</,,   Thorneyoroft  v.  Orookett,  2  II.  L.  (/)  Be  "Raggett,  Exp.  Williams,  10  Ch. 

D.  117,  0.  A. 
(»)  Ba  Walhampton  Estate,  26  Ch.  D.  H  Tassclv.  Smith,  2  Do  G.  &  J.  713. 

391. 
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iv. — Loss  of  the  Right  to  Consolidate. — If  two  properties  are    chap.  xlih. 
mortgaged  by  the  same  mortgagor  to  the  same  mortgagee,  and  Severance  of 
the  mortgages  become  vested  in  different  assignees  of  the  mort-  ^erg!lgee 
gagee,  the  right  to  consolidate  is  gone,  and  the  mortgagor  may 
redeem  the  securities  separately  (n). 

Similarly,  the  right  to  consolidate  will  be  lost  where  one  Cesser  of  one 
mortgage  has  ceased  to  exist,  as  where  a  mortgaged  leasehold  mort°aoe- 
has  become  vested  in  the  lessor  through  forfeiture  on  bank- 
ruptcy (o). 

The  principle  of  these  rules  is  thus  stated  by  Sir  H.  Cot-  Principle  of 
ton,  L.  J.  (;;)  :  "  The  mortgagee's  right  is  only  to  retain  both  r   es' 
properties   so    long   as    he   is   able   to  reconvey   both   to    the 
mortgagor,  and,  if  he  voluntarily  parts  with  one,  his   right 
ceases." 

Where  a  mortgagee  holding  several  mortgages  made  by  the  Notice  to 
same  mortgagor  has  the  right  to  consolidate,  he  will  not  lose  pay  °  ' 
that  right  by  giving  notice  to  the  mortgagor  to  pay  off  one  of 
the  mortgages  (q) . 


V. — Effect  of  Conveyancing  and  Law  of  Property  Act,  1881,  Difference 
sect.  17. — The  right  of  a  mortgagee  to  consolidate  his  original  fo^er  and* 
security  with  other  securities  held  or  acquired  by  him  in  certain  Prc^cnt  law  as 

,  .  c      j  i  i  to  consolida- 

cases,  so  as  to  give  him  a  iurther  charge  on  property  not  m-  tion. 
eluded  in  his  original  security,  was  formerly,  as  a  general  rule, 
a  right  incident  to  the  contract  of  mortgage.  Now,  however, 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (r),  so 
far  as  relates  to  mortgages  which,  or  one  of  which,  are  or  is 
made  on  or  after  the  1st  January,  1882,  no  right  of  consolida- 
tion can  arise  in  the  absence  of  a  contrary  intention  expressed 
in  the  mortgages  or  in  one  of  them  made  on  or  after  that 
date. 

By  sect.  17  of  that  Act  it  is  enacted  as  follows  : —  Conv.  Act, 

1881,  s.  17. 
"  (1.)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  shall,  Restriction  on 
by  virtue  of  this  Act,  be  entitled  to  do  so,  without  paying  any  money  consolidation 
due  under  any  separate  mortgage  made  by  him,  or  by  any  person  of  mortgages, 
through  whom  he  claims,  on  property  other  than  that  comprised  in 
the  mortgage  which  he  seeks  to  redeem. 


(>/)  Ca.  &  Op.  M.  S.  78.  Seymour,  26  Beav.  548. 

(o)  Re  Raggett,  16  Ch.  D.  117,  C.  A. ;  (p)  Re  Raggett,  sap.  at  p.  120. 

Re  Gregson,  Christison  v.  Bolam,  36  Ch.  (q)   Griffith  v.  Pound,  45  Ch.  D.  553. 

D.  223,  226.     See  Mayor  of  Brecon  v.  (r)  44  &  45  Vict.  c.  41. 
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chap.  xlhi.         "  (2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 

"  (3.)  This  section  applies  only  where  the  mortgages  or  one  of 
them  are  or  is  made  after  the  commencement  of  this  Act." 

Effect  of  this  The  effect  of  this  section  is  that  consolidation  cannot  now 
arise,  except  in  cases  falling  under  the  old  law,  unless  by  virtue 
of  an  express  contract  affirming  the  right  to  consolidate.  Such 
contract  must  be  clear  and  explicit  in  its  terms.  So  where, 
prior  to  1882,  the  owner  of  two  leasehold  public-houses  had 
mortgaged  one  of  them  to  A.,  and,  subject  thereto,  to  B.,  and 
subject  thereto  to  C,  and  had  subsequently  mortgaged  the  other 
public-house  first  to  A.  and,  subject  thereto,  to  B.  ;  and,  the 
lease  of  the  former  property  having  nearly  expired,  an  arrange- 
ment was  come  to  between  the  several  mortgagees  of  that  pro- 
perty and  the  mortgagor  with  a  view  to  a  renewal  of  the  lease 
and  of  the  respective  securities ;  the  renewal  of  the  lease  was 
accordingly  obtained,  and,  in  1883,  was  successively  mortgaged 
as  follows  :  first,  to  A.  to  secure  the  original  advance  and  a 
further  sum  of  1,000/.  advanced  for  the  purpose  of  obtaining 
the  renewal  of  the  lease,  with  a  declaration  that  the  restriction 
on  the  consolidation  of  mortgages  created  by  sect.  17  of  the 
Conveyancing  Act,  1881,  should  not  apply  to  the  securities 
held  by  A.  for  the  moneys  due  from  the  mortgagor  ;  secondly, 
to  B.  for  the  original  advance  and  further  advances ;  and, 
thirdly,  to  C.  for  the  original  advance  and  further  advances. 
Upon  an  action  brought  by  a  transferee  from  A.  of  both  the 
first  mortgages,  it  was  held  that  as,  before  the  transaction  of 
1883,  A.  had  no  right  to  consolidate  his  mortgages  as  against 
C,  the  clause  in  the  mortgage  deed  of  1883  to  A.  merely 
left  the  parties  in  the  same  position  as  they  were  under  the 
original  securities  as  if  the  Act  had  not  been  passed,  but  that  it 
did  not  have  the  effect  of  affirming  any  right  to  consolidate,  and 
that  the  transferee  stood  in  no  better  position  than  A.  (s). 

(a)  Bird  v.  Worn,  33  Ch.  D.  215. 
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CHAPTER  XLIY. 

OF  THE  REMEDIES  OF  MORTGAGEES  FOR  ENFORCING 
SECURITIES  GENERALLY. 

i. — All  Remedies  may  be  pursued  at  once. — Mortgagees  are 
generally  armed,  by  virtue  of  the  express  terms  of  the  instru- 
ment creating  their  security,  or  by  statutory  enactments  to  be 
hereafter  considered,  with  powers  of  sale  and  appointing  receivers 
for  the  purpose  of  enforcing  or  protecting  their  securities. 

The  remedies  open  to  a  mortgagee  for  these  purposes  in  Remedies  of 
respect  of  which  he  requires  the  assistance  of  the  Court,  are  as  mortgagee. 
follows : — he  may,  in  a  proper  case,  obtain  an  order  for  the 
appointment  of  a  receiver ;  or  he  may  bring  an  action  against 
the  mortgagor  personally  on  the  covenant  for  payment  of  prin- 
cipal and  interest ;  or  he  may  bring  an  action  for  foreclosure  and 
recovery  of  possession  or  sale  of  the  mortgaged  property. 

If  the  mortgagor  becomes  bankrupt,  or,  if  he  dies  and  an 
action  is  brought  for  the  administration  of  the  estate,  or,  in  the 
case  of  a  company,  upon  a  winding  up,  the  law  provides  means 
for  enforcing  the  mortgagee's  security,  which  will  be  hereafter 
considered. 

A  privilege  is  annexed  to  the  mortgagee's  estate  which  forms  Mortgagee 
an  exception  to  the  general  rule  of  equity,  that  a  party  suing  ^o^gjto 
at  law  should  not  be  allowed  to  sue  in  equity  at  the  same  time  ;  several  reme- 

P  ,  iji  i'  -i  ill-     dies  at  once. 

for  a  mortgagee  may  at  the  same  time  proceed  on  all  his 
remedies  (a),  unless  he  has  agreed  to  suspend  any  particular 
remedy  (b)  ;  he  may  at  the  same  moment  bring  his  action  for 
the  land  and  proceed  on  his  bond  or  covenant  and  other  col- 
lateral securities,  and  for  foreclosure,  and  since  the  Judicature 

(a)  Burnell  v.  Martin,   Doug.   417;  Re  Kelday,  Exp.  Meston,W.  N.  (1888) 

Schoole  v.  Sail,  1  Sch.  &  L.  176  ;  Lock-  94,  C.  A. 

hart  v.  Hardy,  9  Beav.  349  ;    Bees  v.  (b)  Cockcll  v.  Bacon,   16  Beav.  158. 

Parkinson,   2    Anst.    497  ;    Duncan    v.  See  Serrao  v.  Noel,  15   Q.  B.  D.  549, 

Manchester  Water   Works,  8   Pri.  697;  C.  A.  (consent  order). 


868  mortgagee's  remedies  generally. 

chap.  xliv.  Act  in  the  same  action  (c ) .  This  right  is  exerciseable  not  only 
as  against  the  mortgagor  himself,  but  as  against  a  subsequent 
incumbrancer  or  assignee  (d). 

So  also  a  mortgagee  who  has  sold  the  mortgaged  property 
under  his  power  of  sale  may  sue  the  mortgagor  on  his  covenant 
for  the  balance  (e),  or  proceed  to  recover  it  by  enforcing  any 
collateral  securities  which  he  may  hold  (/). 

In  like  manner  a  pawnee  may  hold  the  pawn  whilst  suing  the 
pawnor  (g). 

So,  also,  if  mortgaged  property  is  sold  by  order  of  the 
Court  (It),  and  the  proceeds  of  sale  are  insufficient  to  satisfy 
the  amount  due  for  principal,  interest,  and  costs,  the  mortgagee 
may  sue  on  the  covenant  for  the  deficiency  (?').  Similarly, 
where  mortgaged  property  is  sold  in  an  action  for  the  adminis- 
tration of  an  insolvent  mortgagor's  estate,  the  mortgagee  may 
prove  for  the  deficiency  (/<•). 

Formerly,  a  mortgagee  might  have  taken  the  body  of  the 
debtor  in  execution,  and  still  be  entitled  to  the  benefit  of  his 
security  (/)  ;  but  a  discharge  of  the  debtor  from  custody 
generally  operated  as  a  satisfaction  of  the  judgment  (m). 

The  power  of  imprisonment,  which  is  vested  in  the  Court  by 
the  Debtors  Act,  1869,  on  default  in  payment  of  any  debt  or 
instalment  of  a  debt  in  pursuance  of  an  order  of  Court  or  judg- 
ment, does  not  operate  as  a  satisfaction  or  extinguishment  of 
any  debt  or  demand  or  cause  of  action,  or  deprive  any  person  of 
any  right  to  take  out  execution  against  the  lands,  goods,  or 
chattels  of  the  person  imprisoned,  in  the  same  manner  as  if 
such  imprisonment  had  not  taken  place  («). 

Under  the  former  practice  a  mortgagee  was   not  precluded 
from  bringing  an  ejectment  at  law  at  the  same  time  when  he  had 
a  bill  for  foreclosure  pending  in  equity  (o). 
Several  An  incumbrancer  may  bring  two  suits  under  certain  circum- 

stances ;  thus,  suppose  a  mortgage  on  real  estate,  and  a  derivative 

(n)  86  &  37  Vict.  c.  G6,  s.  24.  (i)    Wilson    v.    Lady    Dunsany,     18 

\d)  Cockellv.  Bacon,  L6  Beav.  168.  Beav.  293. 

[e\  Rudge  v.   Riehetu,  L.  R.  8  C.  P.  {k\  lie  Talbot,  King  v.  Chicle,  39  Cli. 

358.  D.  667. 

(/)  Bee  lockhart  v.  Wordy,  9  Beav.  (/)  Daviar.  Battine,  2  R.  &  My.  7G ; 

where  the  mortgage  was  in  the  Colby  v.  Gibson,  3  Smith,  516.    And 

form  of  a  trusl  for  sale.  Bee  Lloydv.  Mason,  l  Ha.  132. 

V  Btory,  Bailm.  s.  316.  (m)  Cattlin  v.  Kernot,  3  C.  B.  N.  S. 

As  fo  Bale  m  lieu  of  foreclosure,  796. 

/,  j,.  id  id.  (n)  82  &  33  Vict.  c.  G2,  s.  5. 

(o)  Booth  v.  Booth,  2  Atk.  343. 
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mortgage  thereof  be  made,  the  original  mortgagee  may  bring    chap,  xtrv. 
two  suits,  one  for  redemption  and  one  for  foreclosure,  and  neither 
could  be  stayed  (p)  ;  and  a  mortgagee  may,  after  a  decree  for 
redemption,  bring  an  action  for  foreclosure,  unless  it  is  done 
merely  to  accumulate  expenses  (q). 

If  a  mortgagee  of  one  estate  contract  with  the  mortgagor  for 
the  purchase  of  that  estate  or  another,  he  cannot  be  delayed 
in  recovering  his  mortgage  debt  until  a  good  title  can  be  made 
and  an  account  taken  between  him  and  the  mortgagor  (>•). 

The  Court  would  not  prevent  a  mortgagee  from  taking  out  Execution  on 
execution  upon  a  judgment  recovered  by  him  in  an  action  of  3U  °ment* 
covenant,  upon  the  ground  that  the  mortgagee  had  already  con- 
tracted to  sell  the  property  for  a  larger  sum,  but  the  validity  of 
which  contract  the  mortgagor  had  filed  a  bill  to  impeach  (s). 

So,  also,  an  order  for  sale  of  the  mortgaged  property  does 
not  prevent  the  mortgagee  from  issuing  execution  on  a  personal 
judgment  obtained  for  payment  of  the  mortgage  moneys  (/). 

An  original  mortgagee  who  has  made  a  sub-mortgage  will  Sub-mort- 
not  be  restrained  from  suing  his  mortgagor,  if  the  sub-mortgagee  £a°e* 
holds  him  to  the  debt  secured  by  the  sub-mortgage ;  he  must, 
however,  undertake  to  pay  what  he  recovers  from  his  mortgagor 
to  his  sub-mortgagee  (u). 

A  prior  incumbrancer  is  not  bound  to  go  in  under  a  decree 
obtained  by  a  puisne  incumbrancer  for  an  inquiry  for  incum- 
brances :  he  may  bring  an  action  of  his  own  (,r) . 

A  mortgagee  is  not  prevented  by  an  administration  suit  from  Administra- 
proceeding  with  his  remedies  against  the  mortgaged  premises,  does  no^pre- 
although  there  is  an  inquiry  in  the  administration  suit  respect-  vent  otlier 

.,  .  ,    N  remedies. 

mg  the  mortgage  (y). 

An  equitable  mortgagee  may  bring  an  action  to  compel  a  Action  to 

conveyance  to  himself  of  the  legal  estate  or  otherwise  for  the  comPlote 
J  _  °  mortgage. 

perfecting  of  his  security,  and  so  facilitating  the  exercise  of 
his  remedies ;  and  he  may  do  so  even  after  a  tender,  if  the 
proper  notice  had  not  been  given,  or  even  after  notice,  if  the 
sum  tendered  be  considered  insufficient,  though  at  the  peril  of  costs 

(p)  Gaffe  v.   Lord  Stafford,    1   Ves.  (s)    Willis  t.  Levett,  1  De  G.  &  S. 

Sen.  545.  392. 

(q)  Shepherd  v.  Titley,  2  Atk.  348 ;  It)  Re  Kelday,  Exp.  Meston,  "W.  N. 

Grugeon   v.    Gerrard,   4  T.  &   C.  Ex.  (18S8)  94,  C.  A. 

119,  128.     See  JJunstan  v.  Paterson,  2  (w)  Gurnei)  v.  Seppinffs,  2  Ph.  40. 

Ph.  341.  \x)  Arnold  v.   Bainbridge,  2  De  Gr. 

{>■)  Pell  v.  Stephens,  2  My.  &  K.  334,  F.  &  J.  92. 

339.  (y)  Crowle  v.  Russell,  4  C.  P.  D.  186. 
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CHAP.  XLIV. 


if  it  turn  out  that  a  proper  amount  was  tendered,  unless  there 
be  such  a  complete  offer  to  pay  all  that  shall  be  found  due,  as 
will  enable  the  Court  to  decree  foreclosure  in  case  of  non-pay- 
ment in  pursuance  of  the  offer  (s).     And  for  the  purpose  of 
enforcing  his  security  upon  the  interest  of  his  mortgagor  in 
an  agreement,  he  may  sue  for  specific  performance  of  the  agree- 
ment (a). 
Mortgagee  of       Where  trustees  under  the  terms  of  their  trust  raise  money  by 
noTa  w^Ki       mortgage,  the  mortgagee  is  not  an  object  of  the  trust  further 
que  trust.         than  as  their  trust  enabled  the  trustees  to  make  him  a  good 
mortgage ;  in  other  respects  he  is  in  the  ordinary  situation  of  a 
mortgagee  with  all  the  remedies,  but  only  the  remedies  of  a 
mortgagee ;  and  accordingly  he  has  no  right  to  call  upon  the 
trustees  to  sell  in  order  to  pay  him  (b) . 
Interpleader.        "Where  the  title  to  the  equity  of  redemption,  or  the  right  to 
the  possession  of  the  title  deeds  is  disputed,  the  mortgagee  may 
interplead  (c)  ;  and  the  same  rule  will  hold  good  with  regard  to 
the  holder  of  a  charge  or  lien  upon  goods  (d),  but  not  if  the  lien 
attaches  upon  one  only  of  the  parties  by  whom  the  goods  are 
claimed  (c). 
Suing  in  Either  a  mortgagee  (/ )  or  a  mortgagor  (g)  may  sue  in  forma 

formd 

pauperis.         pauperis. 


Annuitant. 


Proceedings 
abroad. 


ii. — When  Mortgagee  will  be  precluded  from  exercising  all  his 
Remedies. — There  are,  however,  some  exceptions  to  this  general 
right  of  the  mortgagee  to  use  all  his  remedies.  Thus,  where  an 
annuitant  has  a  special  remedy  by  entry  and  distress,  either 
expressly  or  under  4  Geo.  II.  c.  28,  and  the  rents  of  the  estate 
are  sufficient  to  answer  the  annuity,  he  will  not  be  allowed  to 
pursue  the  more  burdensome  remedy  of  a  suit  in  equity  (//). 

An  injunction  was  granted  restraining  mortgagees  of  a  West 
India  estate  from  proceeding  by  bill  of  foreclosure  in  a  colonial 
Court,  after  a  decree  for  an  account  on  bill  filed  in  England  to 


(z)  Grugeon  v.  Gcrrard,  4  Y.  &  C.  Ex. 
119;  Malone  v.  Oeraghty,  I  H.  L.  C. 
81.  And  him.'  Sporle  v.  Whayman,  20 
Bear.  607. 

[a)   /.  v.  London  Necropolis,  $o. 

Co.,  6  W.  EL  188. 

(/,)  Talk  v.  Lord  Clinton,  12  Vea.  'is, 
66.  Bee  /'",</<  v.  Cooper,  L6  Beav.  896. 
holbolt  v.  /;-  cow,  2  Eq.  Oa.  Al>r. 
173;   Uoberti  v.  Ball,  7  E5.  .v  B.  323. 

(<i)  Cotter  v.  Hank  of  I'.iiijlmiil,  '.',  Mod. 


&  Sc.  180.  See  Attcnborough  v.  London. 
|  St.  Katharine  Lock  Co.,  3  C.  P.  D. 
450,  O.  A. 

(r)  Braddick  v.  Smith,  2  Moo.  &  Sc. 
131. 

(/•)  Annn.,  2  Moll.  338. 

{,/)  Perry  v.  Walker,  1  Y.  &  C.  C.  C. 
G70. 

(//)  Buxton  v.  Monkhome,  G.  Coop. 
41  ;  Sollory  v.  Leaver,  I>.  EL  9  Eq.  22; 
Keltey  v.  Kelsey,  L.  R.  17  Eq.  405. 
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redeem;  all  the  parties  being  in  England  (?) .  Where  a  mort-  chap.  xliv. 
gage  is  made  of  property  abroad,  and  proceedings  are  taken  in 
the  foreign  tribunal,  the  proceedings  will  not  be  restrained  by 
injunction  if  the  party  seeking  the  injunction  can  appear  there 
and  assert  his  rights,  or  the  mortgagor,  a  company,  is  in  course 
of  winding  up  (/>•). 

But  a  mortgagee  has  been  restrained  from  proceeding  in  a 
foreclosure  suit  in  a  colonial  Court,  commenced  after  a  decree 
directing  inquiries  and  accounts  in  an  English  suit  for  redemp- 
tion, all  the  parties  being  in  England.  The  plaintiff  in  the 
English  suit  was,  however,  put  upon  terms  to  submit  to  such 
orders  in  the  colonial  Court  as  the  English  Court  should  think 
reasonable  (I). 

The  Court  refused  to  dissolve  an  injunction  restraining  the 
mortgagee  of  a  Denierara  estate  from  proceeding  in  an  action 
on  a  promissory  note  for  payment  of  an  instalment  of  the  mort- 
gage money,  unless  the  mortgagee  gave  security  to  account  for 
what  he  so  recovered,  in  case  the  mortgagor  was  damnified  by 
the  mortgagee  not  producing  the  "  grosse  "  copy  of  the  act  of 
hypothecation,  the  production  of  which  the  mortgagor  asserted 
to  be  necessary  for  his  discharge  (m). 

Where  an  action  was  brought  and  the  mortgagee  was  paid  all  Further 
that  he  claimed,  he  could  not  sue  in  equity  for  a  further  sum  'amount 
unclaimed  by  mistake  in  the  action  (n).  claimed  is 

The  mortgagee  may  use  such  remedies  as  will  give  him  the  ^ction  b„ 
easiest  relief,  unless  the  pursuit  of  the  remedy  is  contrary  to  the  mortgagee  in 
spirit  of  the  contract  and  in  breach  of  good  faith  ;  as  where  the  o.00'a  faith. 
creditor  sued  upon  an  implied  contract  to  recover  a  debt,  when 
the  intention  was  only  to  enter  up  judgment  upon  a  warrant  of 
attorney  (o) .     But  it  will  not  be  considered  a  breach  of  good  faith 
if  the  strict  term  of  a  contract  is  enforced ;  as  where  the  creditor 
agreed  not  to  enter  up  judgment  on  a  warrant  of  attorney,  if 
the  premiums  of  a  policy  of  insurance  were  punctually  paid, 
and  default    being    made   in   such    payment,   judgment   was 
entered  up  (p). 

So  a  creditor  could  not  prove  under  an  inspectorship  deed,  and 

(i)  Beckfordv.  Kemble,  1  S.  &  St.  7 ;  («)  Barlow  v.  Cooper,  34  Beav.  281. 

Carron  Iron  Co.  v.  Maclaren,  L.  R.  5  H.  (o)  Sherborne  v.  Tollemache,  13  C.  B. 

L.  437.  N.  S.  -VI. 

(k)  Moor  v.  Anglo-Italian  Bank,  10  (p)    Winthrop  v.  Murray,  8  Ha.  214. 

Ch.  H.  681.  See  Barry  v.  Great  Ship  Co.,  4  B.  &  S. 

(/)  Beckford  v.  Kemble,  sup.  556. 

(in)  Bentinck  v.  Willink,  2  Ha.  1. 

VOL.  II. R.  G 
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Alteration  of 
mortgagee's 
rights  by 
subsequent 
contract. 


Effect  of  order 
for  foreclosure 
absolute. 


receive  dividends  on  his  whole  debt  and  retain  the  security  of  a 
policy,  when  upon  the  general  construction  of  the  deed  the  whole 
matter  was  to  be  dealt  with  as  in  bankruptcy  (q) . 

Again,  the  mortgagee  will  be  controlled  in  his  remedies,  if  by 
subsequent  contract  with  the  mortgagor  the  respective  relations 
of  the  mortgagor  and  mortgagee  have  been  altered,  or  if  rights 
have  been  conferred  by  the  mortgagor  on  third  persons,  and  the 
mortgagee  has  done  acts  which  amount  to  an  acknowledgment 
of  such  rights;  as  when  rights  have  been  created  by  a  canal 
company,  as  mortgagor  (r),  or  rights  of  burial  granted  by  the 
mortgagor  of  a  burial  ground  within  the  objects  to  which  it  was 
devoted  (s) . 

If  a  mortgagee,  before  having  recourse  to  any  other  remedies, 
commences  an  action  for  foreclosure  and  obtains  a  decree  absolute, 
he  will  not  be  allowed  to  sue  the  mortgagor  upon  the  covenant 
and  also  to  make  the  mortgaged  estate  his  own  by  means  of  the 
foreclosure,  even  though  the  value  of  the  property  turns  out  to 
be  insufficient  to  cover  the  debt.  So,  a  mortgagee  will  not 
generally  be  allowed,  after  foreclosure,  to  come  in  under  an 
administration  suit,  and  prove  for  the  deficiency  (f)  ;  but  a 
mortgagee,  after  foreclosure  and  attempted  sale,  was  admitted 
to  prove  in  an  administration  suit  upon  giving  up  the  property, 
but  was  not  allowed  the  costs  of  foreclosure  (it).  The  effect  of 
an  action  on  the  covenant  brought  by  a  mortgagee  after  fore- 
closure is  to  revive  the  right  of  redemption  (x).  If  the  mort- 
gagee enters  into  possession  under  a  foreclosure  and  sells  the 
property,  thereby  precluding  the  mortgagor  from  opening  the 
foreclosure,  he  will  not  be  allowed  to  sue  the  mortgagor  for  any 
part  of  the  mortgage  debt,  though  the  sale  may  have  produced 
less  than  the  amount  due  (//) .  This  rule  will  not,  however, 
apply  where  the  mortgagee  has  obtained  an  order  for  sale  in 
lieu  of  foreclosure  which  has  not  been  acted  upon  (z). 

Accordingly,  the  most  prudent  course  for  a  mortgagee  whose 

security  is  insufficient  to  cover  the  debt  is  first  to  enforce  his 

ii.il  remedies  against  the  mortgagor,  and  then  to  resort  to 


(>/)  King  ford  v.  Stoinford,  1  Drew. 

(>•)  Mold  v.  Wheatcroft,  '11  lira  v.  filO. 
(#)  Morelandy.  Richardson,  24  Beav, 

/      hart  v.  Wordy,  '■>  Beav.  ■';  19. 

//•■•■/,/,  I    V.    Hrl'l/ir.,    ',',    ,lur.    N.   S. 

604. 


Vaehtooody.  Blithway,  lEq.Ca. 
Ab.817;  Tookey.  Hartley, 2 Bro. 0. 0. 
L26  :   Booth  \.  Booth,  2  Alk.  344. 

(v)  Perry  v.  Barker,  s  Ves.  527 ; 
■v.  c.  13  Ves.  L98  ;  Palmer  \.  Kendrie, 
27  Beav.  849  ;  Burrell  v.  Smith,  L.  R. 
7  Eq.  399. 

(z)  Re  Kelday,  Exp.  Meston,  W.  N. 
(1888)  'J-i. 
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the  mortgaged  estate  for  the  unsatisfied  balance,  if  any,  of  the    chap.  xmv. 
debt. 

iii. — Staying  Proceedings  under  Statute  7  Geo.  II.  c.  20. — The 
mortgagor  may,  under  this  statute  (a),  stay  any  action  brought 
by  the  mortgagee  by  paying  the  money  claimed. 

This  statute  enacts  as  follows  : — 

Sect.  1.  "Where  any  action  shall  be  brought  on  any  bond  for  Inactions 
payment  of  the  money  secured  by  such  mortgage  or  performance  of  concerning 
the"  covenants  therein  contained,  or  where  any  action  of  ejectment  mort£agesor 
shall  be  brought  in  any  of  his  Majesty's  Courts  of  Record  at  West-  mort™a°ees  ^ 
minster,  or  in  the  Court  of  Great  Sessions  in  Wales,  or  in  auy  of 
the  superior  Courts  in  the  counties  palatine  of  Chester,  Lancaster, 
or  Durham,   by  any  mortgagee  or  mortgagees,   his  heir  or  their 
heirs,  executors,  administrators,  or  assigns,  for  the  recovery  of  the 
possession  of  any  mortgaged  lands,  tenements,  or  hereditaments, 
and  no  suit  shall  be  then  depending  in  any  of  his  Majesty's  Courts  No  suit  being 
of   equity  in  that  part  of   Great  Britain  called  England,   for  or  then  depend- 
touching  the  foreclosing  or  redeeming  of  such  mortgaged  lands,  i°?  to  fore- 
tenements,  or  hereditaments  ;  if  the  person  or  persons  having  right  reaeem  such 
to  redeem  such  mortgaged  lands,  tenements,  or  hereditaments,  and  mortgage, 
who  shall  appear  and   become   defendant  or  defendants  in  such 
action,  shall,  at  any  time  pending  such  action,  pay  unto  such  mort- 
gagee or  mortgagees,  or,  in  case  of  his,  her,  or  their  refusal,  shall  the  mort- 
bring  into  Court  where  such  action  shall  be  depending,  all  the  oacor,3 
principal  moneys  and  interest  due  on  such  mortgage,  and  also  all  -J^j!  J?f  t 
such  costs  as  have  been  expended  in  any  suit  or  suits  at  law  or  in  interest  and 
equity  upon  such  mortgage  (such  money  for  principal,  interest  and  costs  in  Court 
costs  to  be   ascertained  and  computed  by  the  Court  where   such  snal*  De 
action  is   or  shall  be  depending,  or  by  the  proper  officer  by  such      5^e  £     . 
Court  to  be  appointed  for  that  purpose),  the  moneys  so  paid  to 
such  mortgagee  or  mortgagees  or  brought  into  such  Court  shall  be 
deemed  and  taken  to  be  in  full  satisfaction  and  discharge  of  such 
mortgage,  and  the  Court  shall  and  may  discharge  every  such  mort- 
gagor or  defendant  of  and  from  the  same  accordingly,  and  shall  and  the  Court 
and  may,  by  rule  or  rules  of  the  same  Court,  compel  such  rnort-  ™ay  comPel 
gagee  or  mortgagees,  at  the  costs  and  charges  of  such  mortgagor  v  ^.mo^~ 
or  mortgagors,  to  assign,  surrender,  or  reconvey  such  mortgaged  surrender  the 
lands,  tenements,  and  hereditaments,  and  such  estate  and  interest  as  premises, 
such  mortgagee  or  mortgagees  have  or  hath  therein,  and  deliver  up 
all  the  deeds,  evidences,  and  writings  in  his,  her  or  their  custody, 
relating  to  the  title  of  such  mortgaged  lands,  tenements,  and  here- 
ditaments,  unto    such   mortgagor  or  mortgagors  who  shall   have 
brought  such  moneys  into  the  Court,  his,  her  or  their  heirs,  execu- 
tors, or  administrators,  or  to  such  other  person  or  persons  as  he, 
she  or  they  shall  for  that  purpose  nominate  or  appoint. 

Sect.  2.   "Where  any  bill  or  bills,  suit  or  suits,  shall  be  filed,  On  hills  filed 

commenced,  or  brought  in  any  of  his  Majesty's  Courts  of  equity  in  to  compel  the 

that  part  of  Great  Britain  called  England  by  any  person  or  persons  P*ymen 

i       ■  i    •     •  Li.        •    i  *  •    4.         4.   •  i      j      4.  the  mortgage 

having  or  claiming  any  estate,  right,  or  interest  in  any  lands,  tene-  aU(1  s,)eoiai_ 

(a)  Similar  provisions  were  con-  ss.  219 — 221,  some  of  which  sections 
tained  in  the  stat.  15  &  16  Vict.  c.  76,       are  now  repealed. 

n  9 
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ments,  or  hereditaments,  under  or  by  virtue  of  any  mortgage  or 
mortgages  thereof,  to  compel  the  defendant  or  defendants  in  such 
suit  or  suits  (having  or  claiming  a  right  to  redeem  the  same)  to  pay 
the  plaintiff  or  plaintiffs  in  such  suit  or  suits,  the  principal  money 
and  interest  due  on  any  such  mortgage,  or  the  principal  money  and 
interest  due  on  such  mortgage,  together  with  any  sum  or  sums  of 
money  due  on  any  incumbrance  or  specialty  charged  or  chargeable 
on  the  equity  of  redemption  thereof,  and  in  default  of  payment 
thereof,  to  foreclose  such  defendant  or  defendants  of  his,  her  or 
their  right  or  equity  of  redeeming  such  mortgaged  lands,  tene- 
ments, or  hereditaments ;  such  Court  and  Courts  of  equity,  where 
such  suit  or  suits  shall  be  depending,  upon  application  made  to 
such  Court  by  the  defendant  having  a  right  to  redeem  such  mort- 
gaged lands,  tenements  or  hereditaments,  and  upon  his  or  their  ad- 
mitting the  right  and  title  of  the  plaintiff  or  plaintiffs  in  such  suit, 
may  and  shall  at  any  time  or  times  before  such  suit  or  cause  shall  be 
brought  to  hearing  make  such  order  or  decree  therein  as  such  Court 
or  Courts  might  or  could  have  made  therein  in  case  such  suit  or 
cause  had  then  been  regularly  brought  to  hearing  before  such  Court 
or  Courts  ;  and  all  parties  to  such  suit  or  suits  shall  be  bound  by 
such  order  or  decree  so  made,  to  all  intents  and  purposes,  as  if  such 
order  or  decree  had  been  made  by  such  Court  at  or  subsequent  to 
the  hearing  of  such  cause  or  suit,  any  usage  to  the  contrary  thereof 
in  anywise  notwithstanding." 

Sect.  3.  "Provided  always,  that  this  Act,  or  anything  herein  con- 
tained, shall  not  extend  to  any  case  where  the  person  or  persons 
against  whom  the  redemption  is  or  shall  be  prayed  shall  (by 
writing  under  his,  her  or  their  hand,  or  the  hand  of  his,  her  or  their 
attorney,  agent,  or  solicitor,  to  be  delivered  before  the  money  shall 
be  brought  into  such  Court  at  law,  to  the  attorney  or  solicitor  for 
the  other  side)  insist  either  that  the  party  praying  a  redemption 
has  not  a  right  to  redeem,  or  that  the  premises  are  chargeable  with 
other  or  different  principal  sums  than  what  appear  on  the  face  of  the 
mortgage  or  shall  be  admitted  on  the  other  side,  nor  to  any  case 
where  the  right  of  redemption  to  the  mortgaged  lands  and  premises 
in  question  in  any  cause  or  suit  shall  be  controverted  or  questioned 
by  or  between  different  defendants  in  the  same  cause  or  suit,  nor 
shall  be  any  prejudice  to  any  subsequent  mortgagee  or  mortgagees 
or  subsequent  incumbrancer  ;  anything  in  this  Act  to  the  contrary 
thereof  in  anywise  notwithstanding." 

This  statute  does  not  take  away  any  right  of  action — it  only 
stays  an  action  on  certain  terms,  and  has  no  application  when 
the  mortgage  has  been  paid  off  before  action  brought  (b). 

A  judge  at  chambers  has  authority  to  make  an  order  under 
the  statute  as  well  as  the  Court  (<?). 

If  litis  been  stated  by  judges  of  high  authority,  that  the 
<  lourtfl  of  equity  did  not  require  the  aid  of  the  legislature  for 


(/,}  Smeeton  v.  Collier,  ■>  l>.  &  L.  L84. 

Si.-. i... i.  .\.t,  i  .?';   ;o&87Viot.c 
h.  89. 


(c)  Sands  to  Thompson,  22  Ch.  D.  G14, 

CIS. 
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the  purpose  mentioned  in  the  Act,  and  that  the  real  object  of  chap.  xuv. 
the  Act  was,  to  give  a  new  authority  to  the  Courts  of  law,  the 
section  as  to  Courts  of  equity  being  merely  incidental  and 
unnecessary  (d).  Inasmuch  as,  since  the  Judicature  Acts,  equit- 
able jurisdiction  has  been  conferred  on  all  Divisions  of  the  High 
Court  of  Justice,  it  is  now  seldom  necessary  for  a  mortgagor  to 
have  recourse  to  the  provisions  of  this  statute,  and  the  decisions 
thereon  seem  to  require  only  a  somewhat  brief  notice. 

An  action  "  brought  on  any  bond  "  for  the  purposes  of  this  Covenants 
Act  includes  an  action  on  the  covenant  for  payment  contained  ^  Act 
in  a  mortgage  deed  (c). 

If  the  action  be  brought  against  the  tenant  and  judgment  go  Tenant  in 
by  default,  there  is  no  jurisdiction  under  the  statute  to  restore  P0ssebbl0n- 
possession  to  the  mortgagor  ;  but  it  would  seem  that  judgment 
will  be  set  aside  and  the  mortgagor  let  in  to  defend  as  landlord 
in  order  to  bring  the  case  within  the  statute  (/). 

If  the  mortgagor  have  given  a  bond  or  incurred  other  debts 
to  the  mortgagee,  he  may  proceed  under  the  statute  without 
payment  of  such  bonds  or  other  debts  (g),  or  of  other  moneys 
not  secured  by  the  mortgage,  as  interest  due  before  its  date, 
or  the  costs  of  preparing  the  mortgage,  or  of  an  assignment 
of  it  (A). 

If  there  be  other  mortgages  on  other  lands,  the  mortgagor  Consolidation 
cannot  proceed  under   this  statute  without   redeeming  all  (/),  an      ckmS' 
unless  the  case  falls  within  sect.  17  of  the  Conveyancing  Act, 
1881  (/<•),  or  unless  the  right  to  consolidate  has  accrued  since  the 
entry  for  trial  (/),  or  without  payment  of  other  moneys  which 
may  be  tacked  (m). 

It  was  held  in  one  case  that,  where  a  mortgagor  has  Reconyey- 
stayed  proceedings  under  this  Act,  the  mortgagee  is  bound  to 
reconvey  and  to  deliver  up  the  title  deeds,  upon  payment  of  the 
principal  money  and  interest  and  costs  of  the  action  pending, 
without  regard  to  any  expenses  which  the  mortgagee  might 
have   previously   incurred   in   trying  to   effect   a   sale,    or    in 

(d)  Praed  v.  Hull,   1   S.  &  St.  331.  (g)  Archer  v.  Snatt,  2  Stra.   1107; 
And  see  Boys  v.  Ford,  4  Madd.   40  ;       Bingham  v.  Gregg,  Barnes,  182. 
Lamer  v.  Lord  Lor  tar  lb  ig  ton,  2  Ph.  30;            (h)  Loe  v.  Steel,  1  Dowl.  359. 

10  Jur.  673,  and  order  therein  ;  Paynter  (?)  Boe  v.  Soley,  2  W.  Bl.  726. 

v.  Carew,  Kay,  App.  xxxvi.  ;   18  Jur.  (/.-)  44  &  45  Vict.  c.  41. 

417.  (0  Matthews  v.  Antrobus,  49  L.  J. 

(e)  Dixon  v.  Wigram,  2  Cr.  &  J.  613  ;  Ch.  80. 

Smeeton  v.  Collier,  5  D.  &  L.  184.  (m)  Fclton  v.  Ash,  Barnes,  177.    See 

(/)  Loe  v.  Boe,  4  Taunt.  887  ;   Loe  Goodright     v.     Moore,     Barnes,      176  ; 

v.  Clifton,  4  A.  &  E.  814.     And  see  Vaughan  v.  Lloyd,  cited  7  Ves.  489. 
Loe  v.  Broun,  6  Dowl.  471. 
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recovering  possession,  &c.  (n).  In  another  case,  however,  the 
Court  of  Exchequer  held  that  the  above  section  only  applies 
where  the  mortgagee  is  not  in  possession,  and  has  not  attempted 
to  exercise  the  rights  of  sale,  and  that,  under  such  latter  circum- 
stances, the  mortgagor  must  pay  the  additional  expenses  as  well 
as  the  cost  of  the  reconveyance,  before  he  can  claim  the  estate 
and  title  deeds  (o) . 

Where  the  debt  is  payable  by  instalments,  and  on  one  default 
the  whole  becomes  due,  relief  is  given  only  upon  payment  of  the 
whole  (p). 

Where  an  application  was  made  under  sect.  1,  it  was  held 
that  there  must  be  an  affidavit  that  there  is  no  suit  for  fore- 
closure or  redemption  (q).  But  as  regards  staying  proceedings 
in  equity,  it  has  been  held  that,  if  the  mortgagee's  action  includes 
a  claim  for  relief  independent  of  foreclosure,  no  order  can  be 
made  under  this  Act  (r).  As  all  Divisions  of  the  High  Court 
of  Justice  are  now  competent  to  exercise  both  legal  and  equitable 
jurisdiction,  it  is  clear  that  an  application  to  stay  proceedings 
under  this  Act  may  be  brought  in  any  division  whatever  the 
nature  of  the  action  may  be,  provided  it  is  brought  by  the  mort- 
gagee in  his  character  as  such. 

No  order  will  be  made  to  the  prejudice  of  other  defendants  ; 
so  where  a  mortgagee  brought  an  action  against  the  mortgagor 
and  several  puisne  mortgagees,  the  Court,  having  regard  to  the 
rights  of  all  parties,  refused  a  motion  by  the  several  mortgagees 
for  conveyance  to  him  and  stay  of  proceedings,  but  directed  an 
inquiry  as  to  priorities  (s). 

The  application  must  be  made  before  the  mortgagee  is  entitled 
to  sue  out  execution  (t),  and  will  not  be  granted  if  the  mort- 
gagor is  in  contempt  (n). 

If  a  mortgagor  contracts  to  sell  to  the  mortgagee  his  equity 
of  redemption,  and  the  mortgagee,  before  the  completion  of  the 
contraot,  proceeds  by  ejectment  to  evict  the  mortgagor  from  the 
],  i  don,  the  Courl  will  not  stay  the  proceedings  on  tender  of 
principal,  interest,  and  costs,  as  the  mortgagor  has  no  longer 
any  right  to  redeem,  and  equity  will  decree  him  to  complete 


Bmeeton  v.  Collier,  ■>  D.  &  L.  L84. 

Sutton  v.  Rau  lings,  L8  L.  J.  Ex. 
249.  Si  e  Dowlt  v.  Neale,  LO  W.  B. 
827.  to  w  liilt  oo  I 

and  .  ...    allow  'l  to  --i  morl  - 

.  post,  pp.  1 177  et  ssq. 

Qoodtitlt  v.  Nbtitle,  11  Woo.  I'M. 


//  ,il,  msi,, i  v.  Traxton,  Selw.  N.  P. 
(13th  ed.)  626. 

{>■)  Bastardv.  Clarke,  7  Ves.  '189. 

(*)  Paine  v.  Edwards,  8  Jar.  N.  S. 
L201  ;    Lasteti  v.  Cliffs,  6  Jur.  408. 

(/)  Amis  v.  Lloyd,  3  V.  &  B.  15. 

(k)  Hewitt  v.  M'Oartnsy,  13  Ves.  5G0. 
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the  contract  (r).     It  seems,  however,  that  the  mortgagee  should    chap.  xirv. 
tender   conveyance   to   the  mortgagor,  or  sue  for  completion, 
as  a  ground  for  the  Court  to  reject  the  motion  for  a  stay  of 
proceedings  (,r). 

It  has  been  held  that  the  effect  of  sect.  3  is  to  render  the  Right  to 
statute  not  applicable  where  the  right  to  redeem  is  disputed  aLputcd. 
upon  the   affidavits,   but   only  where  the  right  to  redeem  is 
dear(y). 

The  mortgagee  should  in  the  prescribed  notice  state  enough  Objections  of 
of  the  grounds  on  which  he  disputes  the  right  of  redemption  to  m  l  °age 
enable  the  Court  to  determine  what  the  question  is  between  the 
parties,  and  whether  a  case  for  the  exercise  of  its  jurisdiction 
properly  arises  or  not  (z) .  So  he  must  state  the  nature  of  the 
ulterior  demand  and  its  amount  (a).  But  the  language  of  the 
statute  is  so  strong  as  to  exempt  the  mortgagee  from  the 
necessity  oi  proving  the  facts  insisted  on  (/>). 

The  reference  to  Chambers  under  this  statute  must  proceed  on  There  must 
an  admission  that  the  principal  and  interest  claimed  are  due  (c).  0f  debtlb&1°n 

It  is  necessary  that  all  the  defendants  to  the  foreclosure  suit  Also  of 
should  admit  the  plaintiff's  title  (d)  ;  and  an  infant  defendant  Pontiff's 
will  not  be  bound  by  an  order  under  this  Act  (e)  ;  though  in 
certain  cases  a  similar  order  may  be  obtained  under  the  general 
jurisdiction  of  the  Court  of  equity,  where  one  of  the  parties  is 
an  infant  (/). 

An  order  under  the  statute  may  be  obtained  without  affidavit  Order  may  he 
by  the  defendant  making  the  application,  although  the  fore-  out'^affidavit. " 
closure  action  pray  a  discovery  as  to  incumbrances,  and  the 
defendant  will  not  be  required  to  give  the  discovery  by  affi- 
davit (a). 

If  the  mortgagee  claims  interest  during  the  interval  between  Interest, 
granting  the  rule  to  stay  proceedings  and  the  actual  payments 
of  the  money,  he  must  claim  it  at  the  time  of  discussing  the 
rule  (/*). 

The  mortgagor  is  discharged  although  he  has  not  seen  the 
mortgage  money  properly  laid  out  (/). 

(v)  Goodtitle  v.  Pope,  7  T.  R.  186.  (d)  Roe  v.  WardU,  3  T.  &  C.  Ex.  70. 

(x)  Skinnerv.Stfteei/jl'Wils.'K.'B.SO.  (e)  Ltishington  v.  Price,  9  Sim.  651; 

\y)  Goodtitle  v.  Bishop,  1  T.  &  J.  344.  Taylor  v.  Coates,  3  Ha.  263. 

(z)  Doe  v.  Louch,  6  D.  &  L.  270.  (/)   Grane  v.  Mitchell,  10  Sim.  484. 

(a)  Goodtitle  t.  Lonsdoivn,   3  Anstr.  {(f)  Reeves  v.   Glastonbury  Canal  Co., 
937.  14  Sim.  351. 

(b)  Per  Coleridge,  J.,  in  Doer.  Louch,  (//)  Jordan  v.  Chowns,  8  Dowl.  709. 
sup.  \i)  Bourton  v.  Williams,  L.  R.  5  Ch. 

(c)  Huson  v.  Hcwson,  4  Ves.  105.  A.  657. 
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chap.  xliv.  The  time  appointed  for  the  payment  of  the  mortgage  money 
Enlargment  may  be  enlarged  under  the  statute,  in  like  manner  as  if  the 
of  time.  cause  was  brought  to  a  hearing  (k) . 

Staying  pro-  Where  the  circumstances  of  the  case  prevent  the  Court  from 
uncte?  general  making  an  order  under  the  statute,  it  will  sometimes  make  such 
jurisdiction.  a  decree  under  its  inherent  powers  as  it  might  have  made  at  the 
hearing,  on  payment  into  Court  by  the  mortgagor,  or  a  subse- 
quent incumbrancer  making  the  application,  of  a  certain  sum 
on  a  fixed  day  (/)  ;  but  where  no  tender  had  been  made,  the 
Court  refused  to  make  any  order,  under  its  own  powers,  on  the 
application  of  one  of  such  defendants,  staying  proceedings  on 
payment  at  a  future  day,  it  appearing  that  the  application  was 
made  with  intent  to  delay  the  mortgagee's  remedies  (m). 

Where  a  mortgagee  brought  a  suit  for  foreclosure  against  the 
mortgagors  and  subsequent  incumbrancers,  the  Court  stayed 
proceedings  in  the  suit,  under  its  inherent  jurisdiction,  on  the 
application  of  the  mortgagors,  though  they  disputed  the  plain- 
tiff's right  to  claim  the  benefit  of  his  security,  upon  the  terms  of 
their  paying  into  Court  a  sum  sufficient  to  satisfy  principal, 
interest  and  costs,  and  undertaking  to  make  good  any  sums  not 
covered  by  such  payment  as  might  be  found  due  to  the  plaintiff 
on  taking  the  accounts,  and  indemnifying  him  against  any  pro- 
ceedings which  might  be  taken  by  any  party  for  redemption  of 
the  plaintiff's  mortgage  (n). 


Debentures 
to  b(  irer. 


iv. — Remedies  of  Debenture  Holders  generally. — It  was  said 
an  action  at  common  law  could  not  be  brought  on  a  deben- 
ture (o) ,  and  it  would  seem  that  a  bond  or  covenant  for  payment 
to  bearer  was  at  law  absolutely  void  ( p) .  Where  a  debenture, 
payable  to  bearer,  had  been  stolen,  an  assignee  for  value  from 
the  thief  could  not  recover  (q).  A  debenture  payable  to  bearer 
is  not  assignable  at  law  (y),  and  (before  the  Judicature  Act) 
could  n"1  have  been  sued  on  at  law  by  the  bearer  or  assignee  (j>). 
Bui  a  oontraoi    in  this  form,  although  by  deed,  is  clearly  valid 


WahereU  \.  Delight,  9  Vea.  86. 

'/.  ./",,<,  v.  Tin,,, ii.  Kay,  App.  \lv.; 
'.  u  t/nne,  Eta] .  A  pp.  \Ivi. 
Paynter   v.    ('<n>i<\    Kay |    A p| i. 

/  net  v.  Cowper,  W.  N.  (1871) 
. 

Vunt.t   v.   Basingstoki    ('mini  Co., 

3  Bing  '•  I     133    //  <pi  in   v.  Woret  tet . 

I..  I:.  *''  K<|.  487> 


445.  But  see  Bon  ni  v.  Brecon  Rail.  Co., 
L.  I.'.  .'{  Eq.  641;  see  East  Union,  §c.  Co. 
v.  "Sort,  8  Exch.  I  Hi;  and  ffifl  Panama, 
$c.  Royal  Mail  Co.,  L.  K.  .'>  Oh.  A.  318, 
823. 

(p)  lie.  Blakely  Ordnance,  $o.  Co., 
\,.  \\.  :;  Oh.  154,  L58,  L59. 

(y)  Crouch  v.  Credit  Fonder,  L.  R.  8 
Q.  15.  374. 
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in  equity,  and  the  assignee  of  such  a  debenture,  whether  by     chap.  xliv. 
writing  or  mere  delivery,  may  prove  upon  the  winding  up  of  the 
company  in  his  own  name  (r). 

Where  bonds  were  issued  payable  to  bearer,  and  the  property  Action  on 
of  the  company  was  vested  in  trustees  to  secure  the  bonds  with  ^^^ 
interest,  but  the  covenants  were  made  with  the  trustees  only,  the  debenture 
bondholders  were  held  not  to  be  creditors  of  the  company ;  they 
could  only  put  the  trustees  in  motion  (s) ;  otherwise  where  the 
covenants  were   made   directly  with   the   bondholders  by  the 
company  (t). 

A  debenture  holder  cannot  obtain  personal  judgment  against  What  may  be 
the  company  for  a  larger  amount  than  is  owing  to  himself,  nor  dXenTureby 
for  that  amount,  as  he  would  thus  be  placed  in  a  better  position  holder  in 
than  his  co-debenture  holders,  but  he  may  sue  on  behalf  of  covenant. 
himself   and   all   the  other   debenture   holders,  and   obtain    a 
declaration  that  the  debenture  holders  are  entitled  to  stand  in 
the  position  of  judgment  creditors  for  principal  and  interest 
due,  and  to  have  a  receiver  appointed  of  property  not  charged 
by  the  debentures  (u). 

A  mortgagee  of  property  belonging  to  a  company  or  a  Enforcing 
debenture  holder  may,  at  any  time  before  the  commencement  ^^t1™*™ 
of  the  winding-up  of  the  company,  bring  an  action  to  enforce 
payment  of  the  mortgage  moneys  or  realize  his  securities  (#), 
subject  to  the  protection  from  foreclosure  or  sale  of  the  under- 
taking of  a  railway  or  other  public  company  (//),  or  he  may 
generally  present  a  petition  to  wind  up  the  company  (z). 

So,  also,  such  mortgagee  or  a  debenture  holder  may  apply  for  Receiver, 
the  appointment  of  a  receiver  of  the  profits  of  the  undertaking, 
notwithstanding  that  the  special  Act  incorporating  the  company 
gives  its  mortgagees  the  right  to  apply  to  the  justices  of  the 
peace  to  appoint  a  receiver  in  a  summary  way  (a) . 

A  debenture  holder  does  not,  by  suing  on  behalf  of  himself  Debenture 
and  all  other  debenture  holders,  empower  himself  to  represent  brothers  by 


agreement. 


(r)  Re Blakely  Ordnance,  §c.  Co.,  £\  R.  (t)  Re  Olathe  Silver  Mining  Co.,  27 

3  Ch.  A.  154  ;  Re  Natal  Investment  Co.,  Ch.  D.  278. 

L.  R.  8  Ch.  A.  355  ;  London  Joint  Stock  (u)  Hope  v.  Croydon  §  Norwood  Tram- 
Bank  v.   Simmons,    (1892)  A.   C.   201  ;  ivays  Co.,  34  Ch.  D.  730. 
Bentinck  v.  London  Joint  Stock  Bank,  (x)  Re  Panama,  $c.  Royal  Mail  Co., 
(1893)  2  Ch.  120.     As  to  the  question  L.  R.  5  Ch.  A.  318. 
how  far  debentures  to  bearer  may  be  (y)  See  post,  p.  1001. 
regarded    as  negotiable  instruments,  (z)  See  post,  p.  1122. 
see  ante,  p.  482.  (a)  Fripp  v.  Chard  Rail.  Co.,  11  Ha. 

(s)  Re  Uruguay,  $c.  Rail.  Co.,  11  Ch.  241  ;  see  Drewry  v.  Burney,  3  Russ.  94. 

D.  372.  And  see  post,  pp.  933  et  seq. 
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chap.  xliv.    tlie  other  debenture  holders  for  the  purpose  of  binding  them 
by  any  agreement  with  respect  to  the  subject-matter  of  the 
action  (b). 
Sale-  Where  payment  of  debentures  is  secured  by  a  covering  trust 

deed  containing  a  power  of  sale  exerciseable  by  the  trustees  on 
the  request  of  the  majority  in  number  and  value  of  the  deben- 
ture holders,  no  debenture  holder  can  enforce  a  sale  without  the 
consent  of  such  majority  (c). 

The  question  as  to  the  enforcement  by  a  mortgagee  of  his 
remedies  under  his  security,  after  an  order  for  winding-up  the 
company,  will  be  considered  in  a  subsequent  chapter  (d). 

(J)  Securities,  $e.  Investment   Co.  v.       214,  C.  A. 
Brighton  Alhambra,  W.  N.  (1893)  15.  (d)  Post,   Chap.  LIII.  pp.    1117   et 

(c)  Kempe  v.  Jones,   "W.    N.    (1884)       seq. 
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CHAPTER  XLV. 

OF    POWEES    OF    SALE. 

Section  I. 

Of  a  Mortgagee's  Right  of  Sale  under  Express  and 
Statutory  Powers. 

i. — Of  Express  Powers  of,  and  Trusts  for  Sale  in  Mortgages. — 
According  to  the  present  practice,  mortgagees  generally  have  a 
right  to  sell  the  mortgaged  property  on  default  of  payment 
at  the  time  limited  by  the  mortgage  deed.  Formerly,  in  order 
to  give  this  right,  it  was  necessary  that  express  powers  con- 
ferring the  right  should  have  been  inserted  in  the  deed,  but,  of 
late  years,  it  has  become  usual  to  omit  such  powers  in  reliance 
on  the  powers  of  sale  conferred  on  mortgagees  by  recent 
statutes. 

This  right  to  sell  may  be  expressly  conferred  on  a  mortgagee 
either  by  means  of  a  trust  for  re-conveyance  on  payment  of  the 
mortgage  moneys  on  the  day  appointed,  and,  in  default  of  such 
payment,  for  sale  ;  or  by  means  of  an  ordinary  mortgage,  to 
which  a  power  of  sale  is  attached  among  other  provisions  in- 
tended to  arm  the  mortgagee  with  special  remedies  without  the 
necessity  of  an  application  to  the  Court. 

Either  a  trust  or  power  of  sale  will  enable  the  mortgagee  to 
sell  the  estate  at  any  time  after  default,  without  notice  to 
the  mortgagor,  unless  the  terms  of  the  security  make  the  trust 
or  power  exerciseable  only  upon  such  notice  (a). 

The  modes  of  framing  a  trust  for  sale  by  way  of  security 
are  various.  In  some  instances,  the  estate  is  limited  to  the  use 
of  the  mortgagee  for  a  term  of  years,  with  the  usual  proviso  for 
redemption,  and  subject  thereto,  to  the  use  of  trustees  in  fee 
upon  trust  to  sell.  In  other  instances,  it  is  limited  at  once  to 
trustees  in  fee  in  trust  to  sell  if  the  money  is  not  paid  at  a  given 

(a)  Hawkins  v.  Iiamsbottom,  1  Pri.  138. 
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chap.  xlt.  day,  and  the  proviso  for  redemption  is  also  inserted.  In  other 
instances,  it  is  limited  to  the  mortgagee  in  fee  upon  trust  to  sell 
if  the  money  is  not  paid  as  in  the  preceding  instance  (b).  Of 
these  forms  the  last  is  to  be  preferred,  as  the  necessity  for 
the  intervention  of  third  persons  may  cause  delay  and  incon- 
venience. In  a  case  where  the  right  to  sell  was  vested  in  a 
trustee,  the  Court  granted  an  injunction  to  restrain  the  sale 
where  it  would  not  have  restrained  the  mortgagee  himself,  on 
the  ground  that  it  was  the  duty  of  the  trustee  to  attend  equally  to 
the  interests  of  both  parties  (c).  A  security  by  way  of  trust  for 
sale  is  not  a  "trust"  for  the  mortgagor,  but  a  mortgage,  within  the 
meaning  and  for  the  purposes  of  the  Statute  of  Limitations  (d). 
The  most  usual  and  advisable  mode  of  giving  to  a  mortgagee 
a  right  to  sell,  is  to  limit  the  property  to  him  in  fee,  or  for  the 
interest  intended  to  be  assured,  with  the  usual  proviso  for 
redemption,  and  subsequently  to  insert  in  the  instrument  a 
declaration  that  if  default  is  made  in  payment  on  the  day 
appointed,  it  shall  be  lawful  for  the  mortgagee,  his  executors, 
administrators,  or  assigns,  to  sell  the  property.  Formerly,  a 
proviso  was  sometimes  added  that  such  power  of  sale  should  not 
prejudice  the  right  of  foreclosure ;  but  this  is  superfluous  and 
has  become  obsolete.  The  power  of  sale  in  a  mortgage  is  an 
additional  remedy  in  the  hands  of  the  mortgagee,  and  does  not 
interfere  with  his  right  to  foreclose  (e).  On  breach  of  the 
proviso  for  redemption  the  limitations  to  the  mortgagee  bestow 
on  him  an  absolute  estate ;  and  the  power  enables  him,  after 
giving  such  notice  (if  any)  as  is  provided  by  the  terms  of  the 
mortgage,  to  sell  the  property  while  leaving  open  to  him  the 
option,  in  the  meantime,  of  bringing  his  action  to  foreclose. 

ii. — Of  Powers  of  Sale  under  Lord  Cranworth's  Act. — By 
sect.  11  of  this  statute  (/),  powers  of  sale  are  conferred  on 
mortgagees  unless  such  powers  are  negatived  by  express  de- 
claration in  the  mortgage  deed,  and  may  be  exercised  in  manner 
provided  by  sects.  12  to  10  inclusive,  subject  to  any  variations 
or  limitations  of  the  powers  contained  in  the  deed. 

(/;)    Cootf!   "ii    Mortgages,   V<>1.    T.  Oh.  A. 80;  lu  Alison,  Johnson  v.  Moun- 

p    >-i.  aey,   11   Oh.   I).  284,   0.  A.  ;     Warner 

Inon.,  6  M;i< 1.1.   lo.     Bee  also  v.  Jacob,  20  Ch.  D.  220. 
Ordv.  Mw/,6Madd.  138.  (*)  "Exp.   Hodgson,   l  Gl.  &  J.  12; 

Kirkwood  v.   Thompson,  2  De  Or.  Exp.  Davit,  Re  Way  ley,  3  D.  &  C.  504. 
.1.  ,/s.  r.  17  :    Luduui  v.  J-arh>r,Jj.  R.  H  (/)  28  &  24  Vict.  c.  145. 
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By  sect.  11,  it  is  enacted  as  follows  : —  chap.  xi.v. 

"  "Where  any  principal  money  is  secured  or  charged  by  deed  on  Powers 
any  hereditaments  of  any  tenure,  the  person  to  whom  such  money  incident  to 
shall  be  for  the  time  being  payable,  his  executors,  administrators,  mort?aSe8- 
and  assigns,  shall,  at  any  time  after  the  expiration  of  one  year  from 
the  time  when  such  principal  money  shall  have  become  payable 
according  to  the  terms  of  the  deed,  or  after  any  interest  on  such 
principal  money  shall  have  been  in  arrear  for  six  months,  or  after 
any  omission  to  pay  any  premium  on  any  insurance  which  by  the 
terms  of  the  deed  ought  to  be  paid  by  the  person  entitled  to  the 
property  subject  to  the  charge,  have  the  following  powers  to  the 
same  extent  (but  no  more)  as  if  they  had  been  in  terms  conferred  by 
the  person  creating  the  charge  ;  namely, — 

"1st.  A  power  to  sell,  or  concur  with  any  other  person  in  selling, 
the  whole  or  any  part  of  the  property  by  public  auction  or 
private  contract,  subject  to  any  reasonable  conditions  he 
may  think  fit  to  make,  and  to  rescind  or  vary  contracts  for 
sale,  or  buy  in  and  resell  the  property  from  time  to  time 
in  like  manner"  (g). 

Sect.  12  of  this  Act  relates  to  receipts  for  purchase-money.  Provisions  as 
Sect.  13  relates  to  the  notice  to  be  given  before  sale  and  the  po^rs01^  °f 
relief  of  a  purchaser  from  inquiry.  Sect.  14  provides  for  the 
application  of  the  purchase-money.  Sect.  15  gives  power  to 
convey  property  sold.  Sect.  1G  empowers  the  owner  of  the 
charge  to  call  for  the  legal  estate  and  title  deeds.  These 
sections  will  be  further  considered  in  the  following  pages  of  this 
chapter. 

By  sect.  24,  it  is  enacted  that — 

"The  powers  and  provisions  contained  in  this  part  of  this  Act  This  part  to 
relate  only  to  mortgages  and  charges  made  to  secure  money  advanced  relate  to 
or  to  be  advanced  by  way  of  loan,  or  to  secure  an  existing  or  a  cliar8'e/  D7 
future  debt."  °  ™L°LTrt' 


gage  odIv. 


The  powers  of  sale  conferred  on  mortgagees  by  this  Act  were 
in  many  respects  less  favourable  to  mortgagees  than  the  express 
powers  usually  inserted  in  mortgage  deeds,  and  were  accordingly 
seldom  relied  on  in  practice. 

Sects.  11  to  30,  inclusive,  of  Lord  Cran worth's  Act  are  repealed 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (//),  but 
not  so  as  to  affect  the  validity  or  invalidity,  or  any  operation, 
effect,  or  consequence  of  any  instrument  executed  or  made,  or  of 
anything  done  or  suffered   before  the  commencement   of  the 

(gi)  The  other  powers  conferred  by  (h)  44  &  45  Vict.  c.  41,  s.  71,  and 

this  section  relate  to  insurance  against  Sched.  ii.  pt.  3.     The  remainder  of  the 

fire,  as  to  which  see  ante,  p.  138,  and  Act  is  repealed  by  the  statute  45  &  46 

appointment  of  a  receiver,  as  to  which  Vict.  c.  38,  s.  64. 
Bee  post,  p.  919. 
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repealing  Act.  The  powers  of  sale  given  by  Lord  Cranworth's 
Act  in  cases  of  mortgages  made  prior  to  1882  are  thus  not 
affected  by  the  repeal  of  the  Act,  but  are  preserved  to  their  full 
extent  (/) . 


Power  of  sale 
incident  to 
estate  and 
interest  of 
mortgraKee. 


iii. — Of  Powers  of  Sale  under  the  Conveyancing,  &c.  Act,  1881. 

— By  the  Conveyancing  and  Law  of  Property  Act  it  is  enacted 
as  follows : — 

Sect.  19. — "(1.)  A  mortgagee,  where  the  mortgage  is  made  by 
deed,  shall,  by  virtue  of  this  Act,  have  the  following  powers,  to  the 
like  extent  as  if  they  had  been  in  terms  conferred  by  the  mortgage 
deed,  but  not  further,  (namely) : 

"  (i.)  A  power,  when  the  mortgage  money  has  become  due,  to 
sell,  or  to  concur  with  any  other  person  in  selling,  the  mort- 
gaged property,  or  any  part  thereof,  either  subject  to  prior 
charges,  or  not,  and  either  together  or  in  lots,  by  public 
auction  or  by  private  contract,  subject  to  such  conditions 
respecting  title,  or  evidence  of  title,  or  other  matter,  as  he 
(the  mortgagee)  thinks  fit,  with  power  to  vary  any  con- 
tract for  sale,  and  to  buy  in  at  an  auction,  or  to  rescind 
any  contract  for  sale,  and  to  resell,  without  being  answer- 
able for  any  loss  occasioned  thereby  ;  and  (j) 
11  (2.)  The  provisions  of  this  Act  relating  to  the  foregoing  powers, 
comprised  either  in  this  section,  or  in  any  subsequent  section  regu- 
lating the  exercise  of  those  powers,  may  be  varied  or  extended  by 
the  mortgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as 
may  be,  operate  in  the  like  manner  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  such  variations  or  extensions  were 
contained  in  this  Act. 

"  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage  deed,  and  shall  have  effect 
subject  to  the  terms  of  the  mortgage  deed  and  to  the  provisions 
therein  contained. 

"  (4.)  This  section  applies  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  this  Act." 

The  statutory  powers  of  mortgagees  under  this  Act  only  apply 
to  mortgages  made  by  deed.  No  power  of  sale  under  this  Act 
therefore  attaches  to  an  equitable  mortgage  by  mere  deposit  of 
deeds  ;  and  if  such  deposit  is  accompanied  by  a  memorandum 
of  charge  not  under  seal,  it  is  still  necessary,  in  order  that 
the  mortgagee  should  have  power  to  sell,  that  such  power 
should  bo  given  to  him  expressly  or  by  implication.  A  power 
of  Bale  will    apparently  be  implied,  in  the  case  of  an  agree- 


:-Vr    /,',    Solomon    ■nut   Meagher's 

aet,  10  <  ),.  D,  608. 

(J)  The  remaining  clauses  of  this 

bud -seel  ion  refer  to  lnsui  gainst 

fire,  m  to  wlii<:L  see  ante,  p.  L38;  the 


appointment  of  a  receiver,  as  to  which 
Bee  post,  p.  9  1 9  :  and  I  he  rivlil  of  a 
mortgagee  in  possession  to  fell  timber, 
as  to  \\  ttioh  Bee  ante,  p.  805. 
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nient  not  under  seal,  to  execute  a  legal  mortgage  with  power  of     chap.  xlv. 
sale  (k). 

The  statutory  power  of  sale  is  not  exerciseable  by  debenture  Debentures, 
holders  (7) . 

No  power  of  sale  by  virtue  of  this  Act  attaches  to  a  mortgage 
of  copyholds  made  by  surrender,  which  is  effectual  not  by  deed 
but  by  entry  on  the  court  rolls ;  but  if  there  is  an  antecedent 
deed  of  covenant  to  surrender,  or  an  accompanying  deed  of 
covenants  for  payment,  &c,  the  statutory  power  may  be 
imported  into  that  deed  by  inserting  therein  a  clause  expressly 
charging  the  copyholds  with  the  mortgage  moneys. 

On  comparison  of  the  provisions  of  Lord  Cranworth's  Act  with  Comparison 
those  of  the  Conveyancing  Act,  1881,  with  regard  to  powers  of  worth's  Act 
sale,  it  will  be  observed  that  the  language  of  the  latter  Act  is  and.  Conyey- 

o       o  ancmg,  &c. 

much  more  full  and  elaborate  than  that  of  the  former,  and  also  Act,  1881, 
follows  more  closely  the  forms  usually  adopted  by  conveyancers  po^ef  j^f8 
in  framing  express  powers  of  sale  in  mortgages.     Moreover,  the  Re- 
conditions imposed  by  the  former  Act  upon  the  exercise  of  the 
powers  thereby  conferred  were  less  favourable   to  mortgagees 
than  the  express  powers  usually  inserted  in  mortgages ;  whereas 
the  terms  of  the  present  statutory  powers  are  at  least  as  favourable 
to  mortgagees,  and,  in  some  respects,  more  favourable  than  such 
express  powers.     The  result  has  been  that,  since  1882,  express 
powers  of   sale   have  been  generally  omitted   from   mortgage 
deeds,  the  statutory  powers  being  relied  upon,  with  such  modifi- 
cations, as  regards  regulation  of  the  exercise  of  the  power,  as 
may  be  necessary  having  regard  to  the  terms  of  the  contract. 

The  insertion  of  express  powers  of  sale  will  still  be  necessary  Property  in 
in  mortgages  of  property  situated  in  British  colonies  or  depen-  B"tish 
dencies,  where  powers  of  sale  are  not  impliedly  imported  into 
such  securities  by  virtue  of  any  statute  or  otherwise. 

By  sect.  21  of  the  Act  of  1881,  it  is  enacted  that — 

"  (5.)  The  power  of  sale  conferred  by  the  Act  shall  not  affect  the  Foreclosure, 
right  of  foreclosure." 

iv. — Powers  of  Sale  under  the  Land  Transfer  Act,  1875. 
In  the  case  of  a  charge  registered  under  this  Act  (m)  it  is 
enacted  as  follows  : — 

Sect.  27.   "  Subject  to  any  entry  to  the  contrary  on  the  register,  Kemedy  of 
the  registered  proprietor  of  a  registered  charge  with  a  power  of  proprietor  of 

(k)  Lister  v.  Turner,  5  Ha.  281.  (to)  38  &  39  Vict.  c.  87.     See  ante, 

(I)  Blaker  v.  Herts  and  Essex  Water-       p.  38. 
works  Co.,  41  Ch.  D.  399. 
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charge  with 
power  of  sale. 


Trustees,  Sec. 
may  sell  by 
medium  of 
registry. 


Statutory 
powers 
attaching  to 
mortgage 
deeds  do  not 
apply  to 
regi*tered 
charges. 


sale  may,  at  any  time  after  the  expiration  of  the  appointed  time, 
sell  and  transfer  the  land  on  which  he  has  a  registered  charge  or 
any  part  thereof,  in  the  same  manner  as  if  he  were  the  registered 
proprietor  of  such  land. 

By  sect.  68  of  this  Act  it  is  enacted  as  follows  : — 

"  Any  person  holding  land  on  trust  for  sale,  and  any  trustee,  mort- 
gagee, or  other  person  having  a  power  of  selling  land,  may  authorize 
the  purchaser  to  make  an  application  to  be  registered  as  first  pro- 
prietor, with  any  title  which  a  proprietor  is  authorized  to  be  regis- 
tered with  under  this  Act,  and  may  consent  to  the  performance  of  the 
contract  being  conditional  on  his  being  so  registered,  or  may 
himself  apply  to  be  registered  as  such  proprietor,  with  the  consent 
of  the  persons,  if  any,  whose  consent  is  required  to  the  exercise  by 
the  applicant  of  his  trust  or  power  of  sale  ;  and  the  amount  of  all 
costs,  charges,  and  expenses,  properly  incurred  by  such  person  in  or 
about  such  application,  shall  in  all  cases  be  ascertained  and  de- 
clared by  the  registrar,  and  shall  be  deemed  to  be  costs,  charges, 
and  expenses  properly  incurred  by  such  person  in  the  execution  of 
his  trust  or  in  pursuance  of  his  power ;  and  such  person  may  retain 
or  reimburse  the  same  to  himself  out  of  any  money  coming  to  him 
under  the  trust  or  power  ;  and  he  shall  not  be  liable  to  any  account 
in  equity  in  respect  thereof." 

The  powers  of  sale  given  to  mortgagees  by  this  Act  are  con- 
fined to  cases  of  registered  charges  with  a  power  of  sale.  Inas- 
much as  the  statutory  powers  of  sale  given  either  by  Lord 
Cranworth's  Act  or  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  only  arise  where  the  mortgage  is  made  by  deed,  it 
is  clear  that  unless  a  charge  is  expressly  registered  with  a  power 
of  sale,  the  mortgagee  will  have  no  such  power. 

It  has  been  suggested  that  where  a  mortgagee  has  a  charge 
registered  with  power  of  sale,  the  power  of  sale  contained  in 
the  form  of  mortgage  given  in  the  schedule  to  this  Act,  "  C.  D. 
shall  have  power  to  sell  on  default  of  payment  of  the  principal 
or  interest,  or  any  part  thereof  respectively,"  was  intended  to 
operate  under  Lord  Cranworth's  Act,  the  statute  in  force  when 
the  Land  Transfer  Act  was  passed  (s) . 


Proper  mode 

•  ■I  limiting 
power. 


Section  II. 

Of  tih;  Exercise  ok  Powers  of  Sale  by  Mortgagees. 

i. — By  what  Persons  Powers  of  Sale  are  exerciseable. — An 
express  power  of  salo  in  a  mortgago  deed  is  properly  limited  to 

■    ote  on  Mortgage    (6tl  ed.),  285. 


WHO  MAY  SELL.  887 

the  executors  and  administrators  of  the  mortgagee,  for  the  heirs     chap.  xlv. 
are  in  no  way  interested  in  the  money.     The  word  "assigns" 
should  never  be  omitted  (f). 

The  power  or  trust  for  sale  can  be  exercised  by  the  mortgagee,  Mortgagee 
or  by  the  trustee  for  sale  on  behalf  of  the  mortgagee,  although  J^ti'.n'"'" 
the  right  to  redeem  is  barred  by  adverse  possession ;  for  if  he  title- 
does  not  sell  under  his  power,  he  may  not  be  able  to  prove  that 
there  had  been  no  acknowledgment ;  but  a  mortgagee  so  selling 
is  nevertheless  deemed  to  be  the  absolute  owner  of  the  estate  so 
as  to  entitle  him  to  the  whole  of  the  proceeds  of  sale  (u). 

If  a  borrower  agrees  to  execute  a  legal  mortgage,  a  power  of  Equitable 

sale  contained  in  such  mortgage  will  be  valid  as  against  a  person  under  a°ree- 

who  has  purchased  the  equity  of  redemption  from  the  mort-  mentfor 
P  -i  i  mortgage. 

gagor  before  he  executed  the  mortgage  deed  pursuant  to  the 
agreement  (.r). 

The  power  of  sale  may  be  exercised  by  the  transferee  of  a  Transferee  of 
mortgage,    although   the  mortgagor    joined    in    the    transfer,         gt° 
and  the  amount  of   the  debt   and   the  time  of  payment  were 
changed  (//). 

A  power  of  sale,  given  in  a  mortgage  deed,  will  not,  it  seems, 
be  implied  in  a  subsequent  deed  executed  before  1882,  by  which 
the  interest  then  due  is  turned  into  principal  and  the  total 
amount  charged  afresh  on  the  premises  (z).  Such  a  deed,  how- 
ever, would  clearly  be  a  mortgage  within  the  definition  of  that 
expression  contained  in  the  Conveyancing  and  Law  of  Property 
Act,  1881  (a). 

In  a  sub-mortgage  it  is  usual  expressly  to  pass  to  the  sub-  Sub- 
mortgagee the  benefit  of  the  power  of  sale  contained  or  implied 
by  statute  in  the  original  mortgage.  Having  regard,  however, 
to  the  definition  of  property  in  the  Conveyancing  and  Law  of 
Property  Act,  1881  (a),  as  including  any  debt  and  any  thing  in 
action  and  any  other  "  right  or  interest,"  it  would  seem  that  the 
mortgaged  property  would  comprise  the  original  mortgage  debt 
and  all  rights  incident  thereto,  including  among  such  rights  the 
right  to  enforce  and  exercise  all  securities,  powers  and  remedies 
given  by  the  mortgage,  whether  expressly  mentioned  or  not. 
Moreover,  the  sub-mortgagee  being  by  virtue  of  the  assignment 

(t)  See  infra,  p.  890.  (y)    Young  v.  Roberts,  15  Beav.  558  ; 

(u)  lie  Alison,  Johnson  v.  Mounsey,       Boyd  v.  Petrie,  L.  R.  7  Ch.  A.  385. 
11  Ch.  D.  284,  C.  A.  (z)   Curling  v.  Shuttleicorth,  6  Bing. 

(x)  Leigh  v.  Lloyd,  35  Beav.  455.  121. 

(a)  44  &  45  Vict.  c.  41,  s.  2  (i). 

VOL.  II. R.  H 
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Who  may  sell 
under  Lord 
G'ramvorth's 
Act. 

Who  may  sell 
under  Con- 
veyancing, 
&c.  Act,  1881. 


Equitable 

charge  under 
seal. 


Bill  of  sale. 


\)>  bi :. 


of  the  debt  the  "  person  for  the  time  being  entitled  to  receive 
and  give  discharges  for  the  purchase-money  "  clearly  appears  to 
be  the  proper  person  to  exercise  the  statutory  power.  Accord- 
ingly it  would  seem  that  if  the  sub-mortgagor  makes  default, 
the  sub-mortgagee  by  virtue  of  the  statutory  power  of  sale  im- 
plied in  his  own  security  may  sell  the  original  debt,  thereby  extin- 
guishing the  sub-mortgagor's  right  of  redemption  therein  and  the 
benefit  of  the  original  security,  so  as  in  effect  to  make  the  pur- 
chaser a  transferee  of  the  original  mortgage.  But  if  the  original 
mortgagor  should  also  have  made  default,  the  sub-mortgagee 
will  also  be  entitled  to  put  in  force  the  power  of  sale  incident  to 
the  original  mortgage  by  selling  the  property  comprised  in  that 
mortgage,  so  as  to  extinguish  the  mortgagor's  equity  of  redemp- 
tion though  he  was  not  a  party  to  the  sub-mortgage. 

It  would  seem  that  if  a  mortgagee  sub-mortgages,  transfer- 
ring to  the  sub-mortgagee  the  benefit  of  a  power  of  sale  con- 
tained in  the  original  mortgage,  the  power  will  no  longer  be 
exerciseable  by  the  original  mortgagee  (b). 

The  powers  of  sale  conferred  by  Lord  Cranworth's  Act  are 
exerciseable  only  by  the  holder  of  a  mortgage  or  charge  created 
by  deed  to  secure  a  present  or  future  loan  or  debt  (c). 

The  powers  conferred  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  are  exerciseable  by  any  mortgagee  whose 
security  is  created  by  deed,  that  is  to  say,  the  holder  of  "  any 
charge  on  any  property  for  securing  money  or  money's  worth," 
including  "  any  person  from  time  to  time  deriving  title  under 
the  mortgagee"  (<7). 

The  statutory  powers  of  sale  for  the  time  being  in  force,  will 
accordingly  be  exerciseable  by  the  holder  of  a  merely  equitable 
charge  created  by  an  instrument  under  seal  (e). 

The  statutory  powers  of  sale  are  not  incorporated  by  the  form 
given  in  the  schedule  to  the  Bills  of  Sale  Act,  1882  (/),  and  are 
QOJ  i  xerciseablc  by  the  holder  of  a  bill  of  sale  of  chattels. 

These  powers  do  not  apply  in  the  case  of  debentures  in  the 
ordinary  form  not  containing  an  express  power  of  sale  given  by 
a  company  (</) . 


(b)  Orute  v.  Novell,  2  Jur.  N.   S. 
636. 

(e)  See  i    !  .  p.  888. 

',i    it  ..   16  \  lot.  c.  41,  0.  2  (vi.). 
/,.    Solomon   and  Meagher's  Con- 
Mi  Ch.  D.  608. 


(/)  See  ante,  pp.  236,  237. 

(//)  B laker  v.  Herts  Waterworks  Co., 
41  Oh.  1).  399  ;  Marshall  v.  South 
Staffordshire  Tramways  <'<>.,  (1896)  2 
Oh.  86,  at  p.  63,  C.  A. 
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Lord  Cranworth's  Act  did  not  enable  a  mortgagee  of  person-     chap.  xi.v. 
alty  to   sell  under  the  powers  conferred    by  that  Act  which  Over  what 
applied  only  to  hereditaments.     The  powers  of  sale  conferred  by  property  the 

.  .  .  J    statutory 

the  present  Act  apply  to  any  mortgaged  "property,    including  powers 
in  that  expression  "  real  and  personal  property  and  any  estate  or  extend- 
interest  in  any  property,  real  or  personal,  and  any  debt,  and  any 
thing  in  action,  and  any  other  right  or  interest  "  {It). 

Where  moneys  are  advanced  by  several  mortgagees,  with  an  Joint 
express  proviso  that  the  moneys  belong  to  them  on  a   joint  mortgaSees- 
account,  the  survivors  or  survivor  can  sell  under  the  power  (/). 
And  in  the  case  of  a  mortgage  made  since  1881,  the  same  rule 
would  apply,  though  no  such  proviso  is  inserted  in  the  deed  (k) . 

Formerly,  however,  in  the  absence  of  a  joint  account  clause, 
the  survivors  or  survivor  of  several  mortgagees  could  not  effec- 
tually exercise  the  power  of  sale,  even  though  the  proceeds  of 
sale  were  directed  to  be  paid  to  them  or  the  survivors  or  survivor 
of  them  (/). 

It  would  seem  clear  that  the  rule  would  be  different  in  the  Trustees  for 
case  of  trustees  selling  under  their  trust  where  the  security,  sa  e' 
made  prior  to  1882,  is  by  way  of  trust  for  sale. 

Where  a  testator  devised  all  his  real  estate  to  three  trustees, 
their  executors,  administrators,  and  assigns,  with  power  to  sell 
or  mortgage,  lease,  or  otherwise  manage  the  estate  as  if  the 
testator  were  living,  the  Court  of  Exchequer  appears  to  have 
considered  the  trustees  to  have  been  invested  with  a  trust,  and 
not  a  power,  and  that  a  sale  could  be  made  by  a  sole  continuing 
trustee  (one  having  disclaimed,  and  the  other  died),  whatever 
might  be  the  doubt  in  cases  of  powers  (m) . 

As  regards  trusts  for  sale  created  since  1881,  no  question  Eule  since 
arises  on  this  point,  for  by  the  Trustee  Act,  1893  (w),  s.  22  (1),  1882' 
it  is  enacted  that : — 

"Where  a  power  or  trust  is  given  to  or  vested  in  two  or  more  Power  of  two 
trustees  jointly,  then  unless  the  contrary  is  expressed  in  the  instru-  or  more 
ment,  if  any,  creating  the  power  or  trust,  the  same  may  be  exer-  trustees- 
cised  or  performed  by  the  survivors  or  survivor  of  them  for  the  time 
being." 

(k)  44  &  45  Vict.  c.  41,  s.  2  (i.).  557  ;    Warburton  v.   Sandys,  14   Sim. 

(i)  Hinde  v.  Poole,  1  K.  &  J.  383.  622  ;  Lane  v.  Debenham,  11  Ha.  188  ; 

(*)  See  44  &  45  Vict.  c.  41.  s.  61,  Re  Cooke's  Contract,  4  Ch.  D.  454  (all 

set  out  ante,  p.  534.  these  are  decisions  arising  under  wills) . 

(I)  Townsend  v.  Wihon,  1  B.  &  Aid.  (n)  56  &  57  Vict.  c.  53,  re-enacting 

608  ;  Hall  v.  Dewes,  Jac.  189.  44  &  45  Vict.  c.  41,  s.  38,  so  far  as  it 

(in)    Watson   v.    Pearson,     18    L.    J.  relates  to  trustees. 
Exch.  46.     See  Jones  v.  Price,  11  Sim. 

h2 
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Several  sets 
of  mort- 
gagees. 


First  and 

second 

mortgagees. 

Assigns  of 
mortgagee. 


Where  a  mortgage  is  made  to  several  mortgagees  to  secure 
distinct  sums  advanced  by  them,  a  special  clause  should  be 
inserted  in  the  mortgage  deed  as  to  the  persons  by  whom  the 
powers  of  sale,  whether  express  or  statutory,  may  be  exercised  ; 
otherwise,  it  would  seem  that  all  the  mortgagees  and  the  legal 
personal  representatives  of  such  as  should  be  dead  must  concur 
in  exercising  the  powers  (o) . 

Where  first  and  second  mortgagees  alike  have  powers  of  sale 
and  of  giving  receipts,  both  may  concur  in  selling  (p). 

It  is  important  that  an  express  power  of  sale  in  a  mortgage 
deed  should  be  so  framed  as  to  be  reserved  in  terms  to  the 
assigns  of  the  person  or  persons  in  whom  the  power  is  vested, 
so  as  to  enable  an  assignee  of  the  mortgage  effectually  to 
exercise  the  power  (q).  For,  otherwise,  he  is  unable  to  exercise 
the  power,  and  the  circumstance  that  the  assigns  are  empowered 
to  give  a  receipt  to  a  purchaser  has  been  held,  according  to  the 
strict  construction  that  has  been  applied  to  these  powers,  not  to 
extend  the  power  of  sale  to  them  (r). 

Where,  in  a  mortgage  made  prior  to  1882  ($),  the  power  of 
sale  is  not  expressly  given  to  assigns,  it  has  been  repeatedly 
held  that  the  devisee  of  a  mortgagee,  or  of  the  survivor  of 
several  mortgagees,  cannot  exercise  the  power  and  make  a  good 
title  to  a  purchaser ;  or,  in  other  words,  that  the  power  cannot 
be  delegated  by  will,  unless  the  assigns  are  mentioned  in  the 
power  itself  (Y) . 

In  the  case  of  Osborne  to  Rowlett '(?<),  Sir  Gr.  Jessel,  M.  R., 
after  reviewing  the  authorities,  and  pointing  out  that  the  above 
rule,  as  laid  down  in  Cooke  v.  Crawford  (x),  and  other  cases,  had 
been  sometimes  disapproved  of,  even  when  followed,  refused  to 
be  bound  by  the  rule  ;  but  in  the  subsequent  case  of  He  Morton 
ami  II<  ll<  II  (//),  James  and  Baggallay,  L.  JJ.,  expressed  their 
dissent  from  this  view.     This  rule  must,  therefore,  be  regarded 


Bee  Wblst.  and  Brinton,  Conv. 
and   S.   I,.  A.ts,  &c.  (7th  ed.)  p.  66. 

A  n<  I     Bet      lihlkir     V.      Herts      ami     HsseX 

Waterworks  Co.,  41  Oh.  I).  399. 

WCaroyhei  v.  Whieldon,  84  Beav. 
p.,  Chitti  ridfft  v.  Fletcher,  L3  W.  R, 
640;  Re  Cooper's  Contract,  -I  Oh.  I>. 
802. 

'/'i/A//  v.  Wohtenholme,  7  Beav. 
426  ;    //"//  v.  May,   ■"    K.   &  .(.   686; 

on   v.  Reap,  I    De  G.  &  B.  640; 

n  v.  Wood,  8  Bm.  &  <;.  436.  Bee 
Bug.  Pow.  133. 

Bradford  \    Betyeld,  2  Sim.  204 


(s)  See  as  to  the  devolution  of  mort- 
gage estates,  mite,  pp.  S32  rt  set/. 

{t)  Cooke  v.  Crawford,  13  Sim.  91  ; 
Bradford  v.  BelfieU,  2  Sim.  264  ;  Cole 
v.  Wade,  KiVes.  27;  Wilson y.JSennett, 
6DoG.  &  B.  476;  Maedonaldy.  Walker, 
]  i  I'.i.'iv.  666;  Stevens  v.  Austen,  8  E.  & 
E.  686  ;  Re  Burtt,  1  Drew.  319.  See 
Jarm.  Wills  (f)th  ed.),  Vol.  I.  pp.  664 
et  teg . 

(a)  13  Oh.  D.  771. 

*)  13  Sim.  91. 

(y)  16  Ch.  D.  146,  C.  A.  See  Re 
Rumney  and  Smith,  W.  N.  (1897)  42. 
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as  still  in  force  as  regards  express  powers  of  sale  in  mortgages,  chap.  xlv. 
As  regards  sales  under  statutory  powers,  whether  under  Lord 
Cranworth's  Act  or  the  Conveyancing  and  Law  of  Property 
Act,  1881,  no  question  of  this  kind  can  arise  ;  for  such  powers 
are  exerciseable  under  the  former  Act  "  by  the  person  to  whom 
the  principal  money  secured  shall  for  the  time  being  be  payable, 
his  executors,  administrators,  and  assigns  " ;  and  by  the  latter 
Act  it  is  enacted  : — 

Sect.  21  (4.)  "  The  power  of  sale  conferred  by  this  Act  may  be 
exercised  by  any  person  for  the  time  being  entitled  to  receive  and 
give  a  discharge  for  the  mortgage  money." 

Where  the  power  was  to  the  mortgagee,  his  heirs,  executors, 
administrators,  and  assigns,  and  the  mortgage  was  assigned 
and  the  legal  estate  conveyed  by  the  heir  of  the  assignee  to  a 
trustee  for  the  administrator  of  the  assignee,  it  was  held  that 
the  latter  could  sell ;  the  legal  representatives  of  an  "  assign  " 
are  "  assigns  "  (z). 

Having  regard  to  the  conflict  of  authority  as  to  the  persons  Mode  of 
by  whom  powers  of  sale  are  to  be  deemed  to  be  exerciseable,  the  p^^^owers 
proper  course  in  framing  an  express  power  of  sale  is  to  give  the  of  sale  in 
power  to  the  mortgagee,  his  executors,  administrators,  or  assigns, 
or  where  there  are  several  mortgagees,  to  the  mortgagees,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  and  to  declare  that  any 
person  or  persons  entitled  to  give  a  discharge  for  the  mortgage 
money  may  exercise  the  power  of  sale  ;  this  provides  in  the  most 
convenient  manner  for  the  devolution  of  the  power,  where  the 
legal  and  equitable  title  to  the  money  becomes  separated  ;  as, 
for  instance,  when  the  money  is  settled,  as  well  as  where  the 
title  to  the  money  and  the  legal  estate  in  the  mortgaged  pro- 
perty become  vested  in  diff erent  persons  (a) , 

It  seems  clear  on  principle,  though  the  precise  point  does  not  Sale  by  agent 
appear  to  be  covered  by  judicial  decision,  that  a  power  of  sale,  un^°  p^geere 
whether  expressly  given  by  a  mortgage  or  implied  by  statute,  of  attorney, 
may  be  exercised  by  attorney  of  the  mortgagee,  whether  he  acts 
under  a  special  power  of  attorney  stating  the  mortgagee's  inten- 
tion to  enforce  his  security  by  sale,  and  merely  delegating  to 
the  attorney  the  power  to  do  ministerial  acts  as  regards  conduct- 

(z)  Saloway  v.  Strawbridge,  7  De  G-.  (a)  Dav.    Conv.    Vol.    II.,    pt.    ii., 

M.  &  G.  594.  p.  676. 
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ing  the  sale,  and  conveying  the  property  to  a  purchaser  (7>),  or 
whether  he  acts  under  a  power  of  attorney  in  r general  terms, 
authorizing  him  to  sell  and  transfer  property  held  by  his  prin- 
cipal as  mortgagee  or  otherwise,  and  to  execute  any  deeds  neces- 
sary for  that  purpose  (c) .  No  doubt,  the  exercise  of  a  mortgagee's 
power  of  sale  is  not  a  purely  ministerial  act,  but  involves  to 
some  extent  personal  discretion  in  deciding  to  enforce  the 
security  by  this  particular  remedy,  as  well  as  in  choosing  the 
time  for  sale,  fixing  the  reserve  price,  and  in  respect  of  other 
matters  relating  to  the  conduct  of  the  sale.  But,  as  will  be 
seen  presently,  the  power  of  sale  is  deemed  to  be  given  to  the 
mortgagee  for  his  own  benefit,  and  in  no  sense  as  a  trustee  for 
sale,  except  as  regards  surplus  proceeds  of  sale  (d),  and  it  is  well 
settled  that  a  person  having  an  absolute  power  may  exercise  it 
by  attorney  (e)  ;  and  the  mortgagor  is  in  no  way  prejudiced 
by  the  delegation  of  the  power,  as  if  it  should  be  improperly 
exercised,  the  mortgagee  acting  by  his  attorney  will  be  liable 
in  damages  no  less  than  if  he  had  himself  sold  under  the  power 
of  sale  (/). 

It  is  a  general  rule  of  English  law  that  an  agent  in  order  to 
bind  by  deed,  must  have  authority  by  deed  (g)  ;  and  it  has  been 
held  that  a  mere  authority  in  writing  not  under  seal  though 
sufficient  to  enable  the  attorney  to  sell  lands  will  not  enable  him 
to  convey  them  to  a  purchaser  (//). 

Doubts  were  formerly  entertained  of  the  validity  of  an  exer- 
cise of  these  powers  of  sale  without  the  concurrence  of  the 
mortgagor,  or  the  sanction  of  the  Court  of  Chancery  (/)  ;  but  it 
is  now  well  established,  that  a  mortgagee  can  make  a  perfect 
title  to  the  purchaser  without  the  concurrence  of  the  mort- 
gagor (/.-)• 

The  concurrence  of  the  mortgagor  cannot  be  required  by  a 
purchaser,  although  there  bo  an  express  covenant  on  his  part 
to  join  in  the  sale,  and  an  action  brought  by  a  purchaser  to 


■   M  v.  Earman,  29  L.  J.  Ch. 
/  v.  Adams,  l  l  Bear.  180. 
See  as  to  I  be  distinction  bel  ween 
b  I  and    pecia]  powers  of  attorney, 

Bj  ili.  &  .l.ii  in.  ( lour,   nli  ed.  vl.  iv. 
pp,  '  56  it  "i- 
i,i,  Si  i  infra,  p.  901. 

'  '  ''    I,'.  |i.  75.      Sit  .'llsu 

//  //,/,  v.  ii  ilton,  i  Drew.  804. 
(/)  Bee  story  on  Agency,  m.  452  et 


(r/)  Berkeley  v.  Eaidy,  5  B.  &  C. 
366. 

(h)  Erne  v.  Bryant,  2  Jur.  N.  S. 
922. 

(<)  1  Pow.  on  Mfg.  14,  ed.  4;  Croft 
v.  Vowel,  < 'mil.  Rep.  603. 

(/,)  Clay  v.  Sharpe,  is  Ves.  846, n.  ; 
Gorier  \.  Morgan,  18  Ves.  344;  Alex- 
ander v.  Crosbie,  I  J.  &  L.  666,  670. 
Bee  Qutteridge  v.  Fletcher,  12  L.  T. 
N.  S.  830. 
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compel  the  mortgagor  to  concur  in  the  conveyance  will  be  dis-     chap.  xi.v. 
missed  with  costs ;  and  if  a  purchaser  refuses  to  complete  by 
reason  of  the  mortgagor  not  concurring,  specific  performance 
will  be  decreed  against  him  with  costs. 

But  in  a  case  where  a  legal  mortgage  with  a  power  of  sale 
was  created  by  an  administrator  in  favour  of  a  person  who  held 
the  title  deeds  by  way  of  deposit  from  the  deceased,  to  secure  as 
well  the  sum  due  from  the  deceased  as  a  further  sum  advanced 
to  the  administrator,  on  a  bill  filed  by  the  mortgagee  against 
the  purchaser  for  specific  performance  of  the  contract  for  sale, 
Sir  J.  Knight-Bruce,  V.-C,  held  that  in  the  absence  of  the 
administrator  and  cestuis  que  trust,  he  could  not  compel  the  pur- 
chaser to  accept  the  title  (/) . 

ii. — In  what  Events  Powers  of  Sale   become  exerciseable —  Conditions. 
Notice — Protection  of  Purchasers. — Where  a  condition  is  im-  Served 
posed  on  the  mortgagee  before  he  can  exercise  his  power  of 
sale,  he  will  be  restrained  if  the  condition  is  not  performed  by 
him  (m). 

According  to  the  usual  practice  in  framing  express  powers  of  Power  not 
sale,  the  power  of  sale  was  made  exerciseable  at  any  time  or  tm  default0 
times  after  the  day  fixed  by  the  mortgage  deed  for  payment  of 
the  principal,  and  accordingly  was  not  exerciseable  before  that 
date.  By  the  Conveyancing  and  Law  of  Property  Act,  1881, 
s.  19,  the  power  is  exerciseable  "  when  the  mortgage  money  has 
become  due"  by  which  is  presumably  meant  payable  by  the 
terms  of  the  mortgage  deed.  Under  Lord  Cranworth's  Act,  a 
mortgagee  could  not  sell  until  after  the  expiration  of  one  year 
from  the  time  when  the  principal  had  become  payable  according 
to  the  terms  of  the  deed,  or  unless  interest  was  in  arrear  for  six 
months  or  there  had  been  a  breach  of  a  covenant  to  insure 
against  fire.  Other  conditions  precedent  to  the  exercise  of  the 
power  of  sale  are  imposed  both  by  the  terms  of  express  powers 
in  the  usual  form  and  by  the  statutory  provisions  giving  powers 
of  sale  to  mortgagees. 

It  is  usual  in  express  powers  to  stipulate  (amongst  other  con-  Usual  con 
ditions)  that  the  power  of  sale  shall  not  be  exercised  until  after 
the  expiration  of  a  certain  notice,  or  unless  interest  has  fallen 
into  arrear  for  a  certain  time  (usually  three  calendar  months) . 

{I)  Sanders  v.  Richards,  2  CoU.  568.  (m)  Gill  v.  Newton,  12  Jur.  N.  S.  02(1. 
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It  has  been  held  that  a  power  to  sell  without  notice  is  of  an 
ojDpressive  character  in  a  mortgage  of  a  reversionary  interest  by 
a  person  of  necessitous  circumstances  (n)  ;  and  also  in  a  mort- 
gage by  a  client  to  his  solicitor  unless  it  is  clearly  explained  to 
the  mortgagor  that  the  power  was  not  in  the  usual  form  (o). 

By  Lord  Cranworth's  Act,  no  sale  could  be  effected  under  the 
statutory  power  even,  as  it  would  seem,  though  interest  was  in 
arrear  and  there  had  been  a  breach  of  covenant  to  insure,  until 
after  six  months'  notice  in  writing  of  the  intention  to  sell  had 
been  given  to  the  mortgagor  or  affixed  on  some  conspicuous  part 
of  the  mortgaged  property  (p). 

With  regard  to  notice  of  sale,  the  Conveyancing  and  Law  of 
Property  Act,  1881,  enacts  as  follows  : — 

Sect.  20.  "A  mortgagee  shall  not  exercise  the  power  of  sale  con- 
ferred by  this  Act  unless  and  until — 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has  been 
served  on  the  mortgagor  or  one  of  several  mortgagors,  and 
default  has  been  made  in  payment  of  the  mortgage  money, 
or  of  part  thereof,  for  three  months  after  such  service ;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid 
for  two  months  after  becoming  due  ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in  the 
mortgage  deed  or  in  this  Act,  and  on  the  part  of  the  mort- 
gagor, or  of  some  person  concurring  in  making  the  mort- 
gage, to  be  observed  or  performed,  other  than  and  besides 
a  covenant  for  payment  of  the  mortgage  money  or  interest 
thereon." 


Conditional 

contract  for 
sale  before 
expiration  of 
notice. 

To  h bom 
notice  must 
be  given. 


A  mortgagee  with  a  power  of  sale  may,  before  the  expiration 
of  the  notice,  enter  into  a  conditional  agreement  to  sell  the 
property,  if  not  redeemed  meanwhile  (q). 

The  notice  recpiired  by  the  power  of  sale  need  only  be  given 
to  the  mortgagor  or  those  claiming  under  him,  and  need  not  be 
given  to  persons  who  claim  adversely  to  the  mortgagor,  but 
to  whose  title  the  mortgage  is  paramount,  even  though  such  per- 
sons may  have  a  right  to  redeem,  and  to  require  an  account  of 
the  proceeds  of  the  sale  (>•).  "Where  the  notice  was  to  be  given 
to  lh<!  mortgagor  or  his  assigns,  a  second  mortgagee  to  whom 
no  notice  waa  given  was  held  entitled  to  damages  (s). 


Miller  v.  Cook,  L.  R.  10  Eq. 
641. 

Cockburn  v.  Edwards,  L8  Oh.  I>. 
449,  C  A  I'.hI  1 1  Pooley't  /'<  uttee  v. 
Win  tham,  33  Oh.  I>.  Ill,  where  under 
■pedal  oirotunstanoei  a  power  to  sell 
■without  notice  was  aphelii    Bee  ante. 


pp.  611,  612. 

„    •-:;  a  -l  Vict,  c  H;->,  h.  \:i. 
(y)  Major  v.  Ward,  5  Ha.  598. 
(/•)  Ibid.      Bee    1 I raw kins    v.    Rams- 
bottom,  I  l'i-i.  138. 
(s)  EooU  v.  Smith,  17  Ch.  D.  434. 
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A  notice  served  on  the  infant  heir  and  his  guardian  was  held  chap.  xlv. 
sufficient  (t).  And  it  is  unnecessary  to  provide  that  the  notice  when  mort- 
shall  be  valid  notwithstanding  the  disability  of  the  person  on  ^OT  is  under 

&  J  A  disability. 

whom  it  is  served  (it). 

If  there  be  no  person  in  existence  to  whom,  under  the  terms 
of  the  power,  notice  should  be  given,  the  power  cannot  be  exer- 
cised (.r). 

Where  the  notice  is  to  be  given  under  the  hand  of  the  mort-  Notice  by 
gagee,  it  seems  doubtful  whether   a  letter  of   the  solicitor  is  8ollcltor- 
enough  (y). 

Where  a  power  of  sale  was  vested  in  a  trustee,  an  injunction  Trustee  for 
was  granted  against  proceeding  to  a  sale,  on  the  ground  that  t^  notice  ° 
reasonable  notice  of  the  intended  sale  had  not  been  given  to  the 
mortgagor  (2),  the  trustee  being  bound  to  attend  to  the  interests 
of  both  parties,  though,  as  it  would  seem,  the  deed  contained 
no  provisions  as  to  notice  before  exercising  the  power. 

Where  an  express  power  of  sale  is  exerciseable  upon  default  No  period  of 
after  notice  to  pay,  without  specifying  any  period  during  which  specified. 
the  notice  is  to  run,  the  mortgagor  will  be  entitled  to  reasonable 
notice  (a). 

Where  the  parties  entitled  to  the  exercise  of  the  power  have  Fresh  notice 
waived  the  default,  a  fresh  notice  is  necessary  (b):  a  er  waiver- 

The  notice  prescribed  in  express  powers  is  generally  of  six  What  length 
calendar  months.    A  month  in  law  is,  prima  facie,  a  lunar  month,  usually  to  be 
or  twenty-eight   days  (c).      But   in   mortgage   transactions,    a  given  under 
month  means  a  calendar  month.     It  has  been  so  decided  in  case  powers. 
of  a  foreclosure  (d),  and  was  so  considered  (though,  under  the 
circumstances,  it  was  not  necessary  to  decide  the  point),  upon  a 
covenant  in  a  mortgage  to  pay  the  money  at  the  end  of  six 
months  (e)  ;  and  the  same  rule  would,  apparently,  be  applied  to 
any  other  computation  of   time  relating  to  mortgages.      The 
practice  of  conveyancers,  however,  is  to  specify  calendar  months 

(t)  Tracey  \.  Lawrence,  2  Drew.  403;  H.  L.  1 ;  Metiers  v.  Brown,  33  L.  J. 

Woods  v.  Hyde,  10  W.  R.  339  ;  Reeves  Ch.  97.    The  statute  52  &  53  Vict.  c.  63 

v.  Baker,  18  Beav.  372  ;   18  Jur.  588.  (repealing    but  virtually   re-enacting 

(u)  Ibid.  ;    Robertson    v.    Lockie,    15  the  provisions  of  the  statute  13  &  14 

L.  J.  Ch.  379,  a  case  of  insanity.  Vict.  c.  21,  s.  4),  enacts  (sect.  3)  that  in 

(x)  Parkinson  v.  PLaubury,  L.  R.  2  every  Act  passed  after  the  year  1850, 

H.  L.  1.  the  word  "month  "shall  mean  calendar 

(y)  1  Sug.  Pow.  253,  ed.  7.  month. 

(z)  Anon.,  6  Madd.  10.  (d)  Anon.,  Barn.  Ch.  R.  324  ;  Eutton 

(a)  Masseyx.  Sladen,  L.  R.  4  Ex.  13.  v.  Broun,  W.  N.  (1881)  116. 

\b)  Tommet/x.  White,  3  H.  L.  C.  49.  (e)  Dyke   v.   Sweeting,   Willes,   585, 

(c)  1  Stephen's  Comm.   281,  ed.  8.  588. 
See  Parkinson  v.   Hanbury,   L.   R.    2 
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as  well  in  mortgages  as  in  other  instruments.  In  considering 
what  is  the  length  of  a  calendar  month,  it  is  sufficient,  when  the 
months  are  broken,  whatever  may  be  the  length  of  either,  to  go 
from  one  day  in  one  month  to  the  corresponding  day  in  the 
other,  exclusive  of  the  day  of  giving  notice  (/). 

A  six  months'  notice,  served  after  its  date,  was  held  sub- 
tantially  sufficient,  where  the  sale  did  not  take  place  till  after 
six  months  from  the  time  of  service  (g)  ;  and  the  fact  that  the 
agreement  for  sale  is  made  before  the  expiration  of  the  notice 
is  immaterial  if  the  agreement  is  conditional  on  non-redemption 
in  the  meantime  (//). 

Where  the  notice  is  to  be  left  at  the  last  place  of  abode,  fixing 
it  on  the  door  of  the  house  which  answers  that  description  is 
sufficient  (//). 

Where  the  proviso  for  redemption  was  upon  payment  on 
demand  to  be  made  verbally  or  in  writing  to  the  mortgagor,  or 
by  leaving  a  verbal  or  written  notice  at  his  place  of  business, 
and  the  mortgage  deed  contained  a  power  for  the  mortgagee  to 
sell  on  default,  it  was  held,  that  the  mortgagee  was  bound  to 
give  such  notice  as  might  reasonably  be  expected  to  reach  the 
mortgagor,  if  absent  from  his  place  of  business,  and  give  him 
an  opportunity  of  complying  with  the  notice  within  a  reasonable 
time  (?). 

The  statutory  power  of  sale  is  exerciseable  on  default  in  pay- 
ment of  any  mortgage  moneys  within  the  prescribed  time  after 
notice  to  the  mortgagor  requiring  him  to  do  so.  The  notice 
must  be  in  writing,  and  will  be  sufficient  if  addressed  to  the 
mortgagor,  as  such,  without  naming  him,  and  notwithstanding 
that  he  be  absent,  under  disability,  unborn  or  unascertained  ; 
and  the  notice  will  be  sufficiently  served  if  left  at  the  last- 
known  place  of  abode  or  business  of  the  mortgagor,  or  on  the 
mortgaged  premises,  or  if  sent  in  a  registered  letter  through  the 
post;  and,  in  the  latter  case,  tho  service  is  deemed  to  be  made 
when  such  letter  would  in  the  ordinary  course  bo  delivered  (/.). 

The  notice  must  be  served  on  the  mortgagor  or  on  one  of 
several  mortgagors;  and  the  expression  "mortgagor"  includes 
"  any  person  Erom  time  to  time  deriving  title  under  the  original 


( f)  Rw  Cockburn,  0,  •!.,  is  "Freeman 
v.  Read,  il  \V.  EL,  802.     See  Toma  v. 
Ifiaaon,  6  If.  ft  \V.  49;   Be  Railway 
Supply  Co.,  29  Oh.  D.  204. 


07. 


(,/,)  Mettert  \.  Brown,  33  L.  J.  Ch. 


h)   Mqfor  v.  Ward,  r>  Ha.  f>98. 

i)  tfauey  v.  Bladen,  L.  R.  4  Ex.  13. 

f/)  Sec  seot.  07  of  the  Act. 
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mortgagor,  or  entitled  to  redeem  a  mortgage,  according  to  Lis     chap.  xt.v. 
estate,  interest,  or  right  in  the  mortgaged  property  "  (/)  ;  the 
expression  will  thus  include  an  incumbrancer  of  the  equity  of 
redemption. 

"Where,  therefore,  a  first  mortgagee  has  notice  that  the  equity 
of  redemption  has  been  incumbered,  it  will  apparently  be,  as  a 
general  rule,  sufficient  for  him  to  give  a  single  notice  to  the 
first  subsequent  incumbrancer  of  whose  security  he  has  notice. 
Where,  however,  a  mortgage  deed  contained  a  power  of  sale 
with  a  proviso  that  it  should  not  be  exercised,  except  upon 
notice  to  the  mortgagor  "  and  his  assigns,"  it  was  held  that  the 
mortgagee  was  liable  in  damages  for  selling  under  his  power, 
after  giving  notice  of  his  intention  so  to  do  to  the  mortgagor 
only,  and  not  also  to  a  mortgagee  of  the  equity  of  redemption, 
notice  of  whose  security  had  been  given  to  the  first  mortgagee. 
It  was  not  decided,  in  the  case  referred  to,  whether,  if  there  had 
been  several  successive  incumbrances  known  to  the  mortgagee, 
it  would  have  been  necessary  to  give  notice  to  all  the  incum- 
brancers (m). 

Where  there  are  several  mortgagors  as  joint  tenants  or  tenants  Where  several 
in  common,  notice  to  one  will  be  sufficient ;  but  where  several  mort&ag01'8- 
mortgagors  have  distinct  successive  interests  as  a  tenant  for  life 
and  remainderman,  it  will  be  best  to  give  separate  notices. 

According  to  the  usual  practice  in  framing  express  powers  of  Period  of 
sale,  the  power  was  made  exerciseable  after  six  months'  notice  notlce- 
to  pay  the  mortgage  debt ;  but  the  statutory  power  is  exercise- 
able  on  default  after  three  months'  notice.  The  statutory  pro- 
visions may,  however,  be  modified  as  to  the  period  of  notice  as 
in  other  respects,  if  desired.  "  Month  "  in  an  Act  of  Parliament 
means  calendar  month  (») . 

According  to  the  usual  form  of  express  powers  of  sale,  it  is  Default  in 
provided  that  the  power  should  not  be  exerciseable  unless  some  py™0^  of 
interest  should  be  in  arrear,  usually  for  three  months. 

When  a  mortgagee  has  entered  into  possession  (o),  the  fact  Receipt  of 

that  he  has  received  rents  to  an  amount  more  than  sufficient  to  rentf  hy     . 

mortgagee  in 

keep  down  the  interest  will  not  of  itself  be  sufficient  to  prove  possession, 
that  there  was  no  interest  in  arrear,  if  no  appropriation  is  shown 
to  have  been  made  ;  a  mortgagee  in  possession  has  first  to  deduct 

{Pj  See  sect.  2  (vi.).  (»)  52  &  53  Vict.  c.  63,  s.  3. 

(/«)  See  Hoole  v.  Smith,    17  Ch.  D.  (o)  See  ante,  pp.  796  et  scq. 

434. 
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expenses  and  outgoings  incident  to  his  possession,  and  what 
remains  goes  against  principal  and  interest,  but  till  an  account 
is  taken  there  is  no  set-off,  or  appropriation  of  the  rents  (jj). 

The  statutory  power  will  be  exerciseable  on  default  in  pay- 
ment of  interest  for  two  months  after  it  has  become  due. 

It  has  been  seen  (q)  that  a  covenant  for  payment  of  mortgage 
money  and  interest  is  not  an  essential  part  of  a  mortgage,  but 
it  would  seem  that,  in  the  absence  of  a  covenant  to  pay  interest, 
the  rate  of  interest  named  in  the  proviso  for  redemption  would 
be  "  interest  becoming  due  under  the  mortgage  "  (r). 

The  statutory  power  is  also  made  exerciseable  on  the  breach 
of  some  provision  contained  in  the  mortgage  deed  or  in  the  Act, 
and  to  be  observed  or  performed  by  the  mortgagor  or  by  some 
person  concurring  in  the  mortgage,  other  than  the  covenants  for 
payment  of  the  mortgage  moneys  or  interest.  No  clause  to 
this  effect  was  ordinarily  inserted  in  express  powers  of  sale. 

This  extension  of  the  power  is  of  a  somewhat  stringent  charac- 
ter; it  will  apply  to  the  omission  of  a  mortgagor  to  insure  against 
fire  pursuant  to  a  covenant  in  the  mortgage  deed ;  or,  in  the  case  of 
a  mortgage  of  a  life  interest  and  policy  of  assurance,  to  a  breach 
of  covenant  to  maintain  the  policy ;  or,  in  the  case  of  a  lease  by 
the  mortgagor,  to  his  failure  to  deliver  a  counterpart  of  the  lease 
within  one  month  of  the  making  thereof  (s).  And  the  enact- 
ment will  apply  to  a  default  on  the  part  of  a  surety  in  perform- 
ing or  observing  his  obligations  under  the  mortgage  deed. 

The  appointment  of  a  receiver  by  the  mortgagee  and  mort- 
gagor is  impliedly  subject  to  the  power  of  sale  (/). 

"Where  conditions  are  imposed  upon  the  exercise  by  a  mort- 
gagee of  his  power  of  sale,  the  right  of  the  mortgagor  to  restrain 
a  sale  on  the  ground  that  the  conditions  have  not  been  complied 
with  is  frequently  to  a  great  extent  neutralized  by  the  insertion 
of  a  provision,  usually  called  the  "  purchaser's  protection  clause," 
declaring  that,  upon  any  sale  purporting  to  be  made  in  pur- 
suance of  the  power,  the  purchaser  shall  not  be  bound  to  inquire 
whether  the  conditions  have  been  performed  or  observed.  In 
:  iuli  a  case  the  mortgagee  can  sell,  and  make  a  good  titlo  to  a 


Ooekburn  v.  Edwards,  18  Ch.  D. 
149,  0.  A. 

fq\  Bee  "''/' ,  p.  9. 

(,)  Bee  Cool  \.  Fowler,  L  R.  7H.L. 
27;  OordUls  v.  WegutUn,  6  Oh.  D.  287, 
at  pp.  297,  301,  302,  0.  A.;  Re  Roberts, 
Qoodehap  v.  Roberts,    14  Ch.   D.  49,  ut 


j).  52  ;  Re  Wrisby,  Allison  v.  Frisly, 
48  Oh.  I>.  106,  ut  ]>.  114,  O.  A. 

(«)  See  sect.  18,  sub-sect.  11,  of  tho 
Act. 

(i.)  King  v.  Reman,  3  De  G.  M.  & 
<:.  800. 
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bond  fide  purchaser  without  notice  of  the  breach  of  the  condi-     chap.  xlv. 

tions,  and  the  contract  for  sale  will  bind  the  mortgagor,  whose 

only  remedy  will  be  in  damages  against   the   mortgagee  (/<)  ; 

d  fortiori,  if  the  mortgage  deed  expressly  provides  that,  in  case 

of  impropriety  in  the  sale,  by  reason  of  no  notice  having  been 

given,  or  otherwise,  the  mortgagor's  remedy  shall  be  in  damages 

only  (*).     If  the  proviso  is  to  the  effect  that  a  purchaser  shall 

not  be  bound  to  inquire  "  whether  default  has  been  made  in 

payment  of  any  principal  or  interest,"  the  sale  will  be  valid, 

although  the  mortgage  debt  has  been  satisfied  at  the  time  of 

sale,  if  the  purchaser  had  no  notice  of  the  fact  (//) . 

But  a  proviso  relieving  a  purchaser  from  inquiry  as  to  whether  Notice  of 

conditions  as  to  notice,  &c.  have  been  observed  does  not  protect  ?rreKulanty 

.  .  m  sa^e- 

him,  if  he  actually  knew,  or  if  the  circumstances  of  the  case  are 

such  that  he  must  be  taken  to  have  known,  that  the  proviso  was 

not  complied  with  (2). 

Sometimes  a  further  proviso  is  inserted  that  even  express  Protection  of 
notice  that  no  default  has  been  made,  or  that  other  conditions  casToTeT  m 
have  not  been  complied  with,  shall  not  affect  a  purchaser  (a).        notice  of 

With   regard  to  purchasers  from  mortgagees  selling  under  ™5„f^..y] 

.  23  &  24  Vict. 

statutory  powers  of  sale,  Lord  Cranworth  s  Act,  s.  13,  provided  c.  145,  s.  13. 
that  the  purchaser's  title  should  not  be  liable  to  be  impeached 
by  reason  of  no  case  for  sale  having  arisen,  or  no  notice  having 
been  given  ;  but  that  the  remedy  of  any  person  damnified  should 
be  in  damages  against  the  person  selling. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  it  is  44  &45  Vict, 
enacted  as  follows  : —  c.  41,  s.  21. 

Sect.  21  (2).  "  Where  a  conveyance  is  made  in  professed  exercise  Protection  of 
of  the  power  of  sale  conferred  by  the  Act,  the  title  of  the  purchaser  purchasers, 
shall  not  be  impeachable  on  the  ground  that  no  case  has  arisen  to 
authorize  the  sale,  or  that  due  notice  was  not  given,  or  that  the 
power  was  otherwise  improperly  or  irregularly  exercised  ;  but  any 
person  damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  shall  have  his  remedy  in  damages  against  the 
person  exercising  the  power." 

As    the    protection    afforded    by   this    sub-section    extends  Extent  of 
only  to  cases  of  "  professed  exercise  "  of  the  statutory  power,  8tatutor7 

(u)  Dicker   v.  An g ostein,   3  Ch.  D.  (z)  Parkinson  v.   Pc  anbury,   L.  R.  2 

600.  H.  L.  1  ;  Selwyn  v.  Gar  fit,  38  Ch.  D. 

(z)  Prichard  v.  Wilson,  10  Jur.  N.  S.  273,  C.  A.  See  Bailey  v.  Barnes,  (1894) 
330.  1  Ch.  25,  C.  A. 

(y)  Picker  v.  Angerstein,  supra.  (//)  See  as  to  this,  Ford  v.  Fteely,  3 

Jur.  N.  S.  1116. 
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such    power    should    he   expressly    referred    to    in    the 
veyance. 

The  statutory  protection,  like  that  provided  by  the  clause 
usually  inserted  in  express  powers  of  sale  (b),  extends  only  to 
cases  where  the  purchaser  has  bought  without  notice,  actual  or 
constructive,  of  the  impropriety  (c). 

The  remedy  in  damages  of  any  "person  damnified  "  may  be 
obtained  under  this  sub-section  by  means  of  an  action  in  a 
County  Court  under  sect.  56  of  the  County  Courts  Act,  1888  (d), 
where  the  amount  claimed  does  not  exceed  50/.  (e). 

The  mortgagor  or  his  assigns  may  waive  the  right  to  notice 
or  to  the  compliance  with  any  other  condition  attached  to  the 
exercise  of  the  power  of  sale,  and  will  be  bound  by  such  waiver, 
which  may  be  either  express  or  implied  from  conduct  (/). 

If  there  is  no  purchaser's  protection  clause  or  such  clause  is 
defective,  the  purchaser  may  refuse  to  complete,  until  satisfied 
by  sufficient  evidence  that  the  conditions  of  the  power  have  been 
complied  with  ({/) ;  the  unsupported  declaration  of  the  mortgagee 
that  default  has  been  made  in  payment  of  the  mortgage  debt  is 
not  sufficient  (//) . 

So,  in  the  absence  of  such  a  clause,  where  conditions  of  sale 
stipulated  in  effect  that  the  sale  was  made  by  the  mortgagees 
under  their  power,  and  that  the  purchaser  should  not  be  entitled 
to  any  abstract  or  evidence  of  subsequent  incumbrances  though 
appearing  on  the  title  shown ;  it  appeared  that  the  mortgagor 
had  incumbered  the  equity  of  redemption,  and  that  notice  re- 
quired by  the  mortgage  deed  had  not  been  given  to  the  mort- 
gagor or  his  incumbrancers,  but  that  he  and  they  had  executed 
a  deed  purporting  to  waive  the  right  and  ratify  the  sale  ;  it  was 
held  that  the  contract  for  a  simple  title  depended  only  on  the 
compliance  by  the  mortgagee  with  the  terms  of  the  power, 
and  that  the  purchaser  was  not  compellable  to  go  into  the  ques- 
tion as  to  the  validity  of  the  alleged  waiver  ;  and,  accordingly, 
that  the  purchaser  was  entitled  to  rescind  the  contract  for  sale, 
and  to  have  his  deposit  returned  (/). 


(h,  Supra,  ]>.  898. 

(r)  Bailey  v.  Barnes,  (189-1)  1  Oh.  26, 
0.  A. 

■  ',  let.  o.  18. 
v.  Eigdon,  69  L.  T.  29  !. 
(/)  Re  Thompson  and  //•</',   il  Oh. 


D.  492.  Seo,  also,  Sclwyn  v.  Garfd, 
38  Ch.  D.  273,  O.  A. 

(<•/)  Re  Edwards  and  Eudkin  to  Green, 
58  I,.  T.  789. 

(//)  Hobson  v.  Bell,  2  Beav.  17. 

(ij   Fostet  v.  Hoaaart,  15  Q.  1!.  165. 
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iii. — Conduct   of  the    Sale. — A  mortgagee    selling   under   a     chap.  xlv. 

power  of  sale,  whether  express  or  statutory,  may  generally  con-  Mortgagee 

duct  the  sale  in  such  manner  as  he  may  think  most  conducive  nottr" 

J  t  t  mortgagor  oi 

to  his  own  benefit,  unless  the  deed  contains  any  restrictions  as  power  of  sale, 
to  the  mode  of  exercising  the  power,  provided  he  acts  bond  fide 
and  observes  reasonable  precautions  to  obtain  a  proper  price  (/.•). 
"  A  mortgagee  is  not  a  trustee  of  a  power  of  sale  for  the  mort- 
gagor at  all ;  his  right  is  to  look  after  himself  first.  But  he  is 
not  at  liberty  to  look  after  his  own  interests  alone,  and  it  is  not 
right,  or  proper,  or  legal,  for  him,  either  fraudulently,  or  wil- 
fully, or  recklessly,  to  sacrifice  the  property  of  the  mortgagor  : 
that  is  all"  (/). 

A  mortgagee  exercising  his  power  of  sale  is  not  a  trustee  for  Even  where 
the  mortgagor,  even  if  the  mortgage  is  in  the  form  of  a  trust  fs  w  t Just 
for  sale,  except  as  regards  the  surplus  of  the  purchase -money  for  sale- 
after  his  claims  are  satisfied  (m). 

Express  powers  of  sale  usually  provide   that  a   mortgagee  Protection  of 
selling  thereunder  shall  not  be  responsible  for  any  loss  occa-  Seiiin°o-  from 
sioned  by  the  exercise  of  the  power  ;  and  by  the  Conveyancing  liability  for 
and  Law  of  Property  Act,  1881,  it  is  enacted  that : — 

Sect.  21  (6).  "The  mortgagee,  his  executors,  administrators,  or 
assigns,  shall  not  be  answerable  for  any  involuntary  loss  happening 
in  or  about  the  exercise  or  execution  of  the  power  of  sale  conferred 
by  the  Act  or  of  any  trust  connected  therewith." 

Under  an  express  power  of  sale,  in  the  absence  of  any  sj>ecial  Sale  by- 
restriction,  the  mortgagee  may  sell  by  auction  or  private  con-  private  con- 
tract ;  but  if  either  mode  of  sale  is  alone  specified,  the  other  tract- 
cannot  be  resorted  to  (>/■).     Both  Lord  Cranworth's  Act  and  the 
Act  of  1881  expressly  authorize  mortgagees  selling  under  the 
powers  given  by  those  respective  Acts  to  sell  either  by  private 
contract  or  public  auction  (o). 

A  mortgagee  selling  under  his  power  is  under  no  obligation  Advertise- 

.         ,        , .       .-,  i     /    \  nient  of  sale, 

to  advertise  the  sale  (7;). 

Although,  according  to  the  usual  form  of  an  express  power  of  Mortgagee 

cannot  sell 

(k)  Farrar  v.  Farrars,   Limited,    40  Mounsey,  11  Ch.  D.  284.     See  Barrow 

Ch.  D.  395,  at  p.  411,  C.  A.  v.  White,  2  J.  &  H.  580. 

(I)  Per  Lindley,   L.  J.,  in  Kennedy  (»)  1    Dart    &    Barb.    75,    ed.    6  ; 

v.   Be   Trafiord,   (1896)   1   Cb.    762,  at  Brouard  v.  Bumaresque,  3  Moo.  P.  C. 

p.    772,    0.    A.,    affirmed  in    D.    P.,  457;  Bomfield  v.  Hodges,  33  Beav.  90. 

W.    N.    (1897)    33.      See    Warner    v.  (0)  23    &    24  Vict.    c.    145,    s.    11; 

Jacob,  20   Ch.  D.  220  ;    Colson  v.  Wil-  44  &  45  Vict.  c.  41,  s.  19  (i.). 

Hams,  W.  N.  (1889)  33.  (p)  Smith  v.  Durrani,  1  De  G.  &  J. 

(m)  Kirkwood  v.   Thompson,  2  H.  &  535;  appealed  to  H.  L.,  but  not  prose- 

M.   392  ;   Locking  v.  Parker,  L.  B,.   8  cuted,  9  H.  L.  C.  192. 
Ch.    A.    30 ;    Be   Alison,    Johnson   v. 
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sale,  and  also  according  to  the  terms  of  the  statutory  powers,  a 
mortgagee  is -empowered  to  sell  the  whole  or  any  part  of  the 
mortgaged  property,  he  cannot  sell  separately  the  timber  upon 
it  (q).  But  a  sale  of  the  land  apart  from  the  timber  may,  how- 
ever, be  made  with  the  sanction  of  the  Court  (>•). 

A  mortgagee  selling  under  his  power,  unless  expressly  autho- 
rized by  the  mortgage  deed,  cannot  sell  the  surface  apart  from 
the  minerals  (s).  By  the  Confirmation  of  Sales  Act  (t),  mort- 
gagees were  empowered,  with  the  like  sanction,  to  effect  sales  of 
the  surface  apart  from  the  minerals,  and.  vice  versa  (u).  But  this 
Act  is  wholly  repealed  by  the  Trustee  Act,  1893  (r),  which, 
though  it  contains  a  corresponding  provision  as  regards  trustees, 
defines  the  expression  "  trust  "  for  the  purposes  of  the  Act  as 
not  including  duties  incident  to  an  estate  conveyed  by  way  of 
mortgage ;  and  mortgagees  who,  as  has  been  seen,  are  not 
trustees,  do  not  seem  to  have  been  within  the  purview  of  that 
Act.  But  by  the  Amendment  Act  of  189-1  (*),  after  the  word 
"  trustee  "  in  sect.  44  of  the  Act  of  1893,  are  to  be  read  the  words 
"or  other  person;"  it  is,  therefore,  conceived  that  the  Court 
has  now  jurisdiction  to  sanction  a  sale  by  a  mortgagee,  under  an 
express  power  of  sale  in  the  ordinary  form,  as  also  under  the 
statutory  powers  of  sale,  of  the  surface  and  minerals  separately. 

A  mortgagee  selling  either  under  an  express  power  in  the 
ordinary  form,  or  under  a  statutory  power,  cannot  sell  trade 
machinery  apart  from  the  mortgaged  buildings  (//). 

Nor,  if  he  sells  only  part  of  the  land,  can  he  sell  with  it  an 
easement  over  the  land  unsold  (s). 


Powi  r  to 
rescind. 


iv. — Sale  under  Special  Conditions. — The  mortgagee  with 
power  of  sale  may  sell  under  special  conditions,  if  not  of  an 
unreasonably  depreciatory  character  (a),  although  stringent  (b). 

A  condition  that  the  vendor  may  rescind,  if  unable  or  un- 
willing to  answer  requisitions  or  objections  to  title  made  by  the 
purchaser,  is  valid  (c). 


></)  Chobneley  v.  Paxton,  3  Bing.  207; 
8.  0.,  6  Bing.  48. 

(>■)  22  &  23  Vict,  o.  36,  >-.  13. 

f«)  Bee  Dayn  U  \.  Eoare,  L2  A.  >V  B. 
860. 

(t)  26  &  26  Viet.  o.  108,  s.  2. 

(»)   /:■    Beaumont'' i  Mortgage   Trusts, 
L.     R.     12     Eq.    86  ;     /.'<     R  ill 
Mortgaged  Estati  ,  L.    R.   13    Eq.  634  ; 
l:,  Uirst'i  Mortgage,  46  <  !h.  I».  263. 

66  &  67  \  tot.  ■'.  63.   See  seota.  40, 
n,  and  61. 


(.r)  67  Vict,  c  10,  s.  3. 

(y)  Ee  Fates,  Bateheldor  v.  Fates,  33 
Oh.  I).  112. 

(s)  Berkley  v.  Howell,  29  Beav.  646. 

[a)  Eobson  v.  Bell,  2  Beav.  17.  Seo 
National  Bank  of  Australia  v.  United 
Kand'in-Hand,  $c.  Co.,  4  App.  Cas. 
892. 

'/<)  Kershaw  v.  Kalow,  1  Jur.  N.  S. 
974. 

(n)  Falkner  7.  Equitable,  §c.  Co.,  4 
Drew.  352. 
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Where  the  legal  estate  to  part  of  the  mortgaged  property  was     chap.  xlv. 
outstanding,  a  condition  of  sale  stating  this  fact  and  requiring  purchaRer  not 
the   purchaser   to    accept   the    equitable    interest   in  that  part  to  require 

leal  estate 

which  the  mortgagee  was  able  to  convey,  was  held  not  to  be  outstanding, 
unreasonable  under  the  circumstances  (V). 

It  has  been  seen  that  the  Court  regards  mortgages  of  rever-  Evidence  on 
sionary  interests  with  peculiar  jealousy;  and,  accordingly,  on  a  reversion 
sale  by  a  mortgagee  of  a  reversion,  a  condition  that  the  purchaser 
should  not  require  any  evidence  of  the  age  of  the  tenant  for  life 
was  held  to  be  improper,  and  to  entitle  the  mortgagor  to  set 
aside  the  sale  (e). 

It  has  been  held  that  a  mortgagee  selling  under  his  power  Part  of  price 
may  sell  upon  the  terms  that  part  of  his  purchase-money  may  ^et^™  °n 
remain  on  mortgage  (/). 

Where  property  subject   to   a   mortgage    was   conveyed   to  Sale  subject 
trustees  upon  trust  for  sale,  and  out  of  the  proceeds  to  pay  off  ^ort^ao-e 
the  mortgage,  and  pay  the  surplus  to  the  mortgagor,  it  was  held 
that  a  sale  subject  to  the  mortgage  was  valid  (g). 

By  sect.  19  of  the  Act  of  1881,  a  mortgagee  selling  under  the 
statutory  power  is  expressly  empowered  to  sell  either  subject  to 
prior  charges  or  not. 

V. — Interference  of  Court  in  Sales  by  Mortgagees. — The  power  Sale  at  under- 
of  sale  being  given  to  the  mortgagee  for  his  own  benefit,  it 
follows  that  if  he  exercises  it  bond  fide  for  that  purpose  without 
corruption  or  collusion  with  the  purchaser,  or  such  wilful  or  reck- 
less impropriety  as  to  be  tantamount  to  fraud,  the  Court  will  not 
interfere  even  though  the  sale  be  very  disadvantageous,  unless, 
indeed,  the  price  is  so  low  as  of  itself  to  be  evidence  of  fraud  (//). 

Where  the  security  was  by  way  of  trust  for  sale,  it  was  said  Trustee  for 
that  the  trustee  was,  like   any  other  trustee  for  sale,  specially 
bound  to  obtain  the  best  price  for  the  property  (*)  ;   but  this 
distinction  would  probably  not  be  upheld  at  the  present  day  (k). 

The  Court  will  not  restrain  a  sale  by  a  mortgagee  under  his  Court  will  not 
power  merely  because  it  is  contrary  to  the  wishes  or  interest  of  ^  deference 

(</)  Ashivorth  v.  Mounsey,   9   Exch.  W.  ST.  (1897)  33. 

175.  {ff)  Manser  v.  Di.r,  8  De  G.  M.  &  G. 

(e)   Cragg  v.  Alexander,  W.  N.  (1867)  703. 

305.  {h)   Warner  v.  Jacob,  20  Ch.  D.  220, 

(/)    Thurloiv  v.   Mackcson,    L.   R.   4  at  p.  224.     See  Martinson v.  Clowes,  21 

Q.  B.  97.     See  Bamy  v.  Durrant,  1  De  Ch.  D.  861. 

G-.  &  J.  535;  Bettyes  v.  Maynard,   49  (i)  See  Harper  v.BTaycs,  2  Giff.  210. 

L.  T.   3S9  ;    Kennedy  v.  Be    Trafford,  (A)   See   cases    cited    supra,    p.  901, 

(1896)   1   Ch.  762,  affirmed  in  D.  P.,  note  (»»). 
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to  mortga- 
gor's wishes. 

Nor  because 
liquidator  of 
company 
might  obtain 
better  price. 


Setting  aside 
sale. 


Oppressive 
conduct  of 
mortgagee. 


Damages  for 
unreasonable 
sale. 


I >iTii-i L.r< --i  for 
wilful  or 
reckless  sale 
at  under- 
ralne. 


the  mortgagor,  even  though  the  latter  is  willing  to  pay  what  is 
due  in  order  to  avert  the  sale  (m). 

If  a  mortgagee  or  debenture  holder  having  a  power  of  sale 
wishes  to  sell,  the  Court  will  not  interfere  with  his  right  to  do 
so,  on  the  alleged  ground  that  the  company  or  its  liquidator 
could  realize  the  property  to  better  advantage  (n).  But  where 
a  mortgagee  had  himself  presented  a  petition  to  wind  up  the 
company,  he  was  restrained  from  exercising  the  power  of  sale 
under  his  mortgage  until  the  hearing  (o). 

The  Court  refused  to  set  aside  a  sale  by  a  first  mortgagee  on 
the  ground  that,  after  making  preliminary  arrangements  (but 
without  a  binding  contract)  for  an  advantageous  sale  of  the 
property,  he  bought  up  the  interest  of  the  second  mortgagee  at  a 
reduced  price,  without  informing  him  of  such  arrangements  (]}). 

But  the  sale  has  been  set  aside  as  oppressive  and  irregular, 
where  it  was  made  for  a  collateral  purpose  (that  of  expelling  the 
plaintiff  from  participation  in  a  newspaper,  his  shares  in  which 
formed  the  subject  of  the  mortgage),  and  the  mortgagee  had 
himself  become  owner  by  means  of  a  subsequent  purchase  (q). 
And  also  in  a  case  in  which  the  power  was  exercised,  after  a 
tender  of  principal  and  interest  (the  costs  being  unascertained), 
and  the  facts  were  known  to  the  purchaser  (r). 

An  action  will  lie,  at  the  suit  of  the  mortgagor,  against  the 
mortgagee  for  fraudulent  or  unreasonable  exercise  of  the  power  (s); 
and  the  mortgagor  is  entitled  to  substantial  damages  (/). 

A  puisne  incumbrancer  being  entitled  to  redeem  (u)  is,  of 
course,  interested  to  the  extent  of  the  moneys  due  on  his 
security  in  the  proceeds  of  sale,  but,  before  the  Judicature  Acts, 
he  had  no  remedy  at  law  against  the  first  mortgagee  for  an 
improper  sale  (%). 

A  mortgagee  is  chargeable  with  the  full  value  of  the  mort- 
gaged property  sold,  if,  from  wilful  or  reckless  want  of  care  and 
diligence,  it  has  been  sold  at  an  undervalue  (y).     So,  a  mort- 


v.  Matt  hie,  1G  L.  J.  N.  S. 
Ch.  406.  Bee  Warner  v.  Jacob,  20  Ch. 
I).  220. 

Be  Zongdendale  Cotton  Co.,  8  Ch. 
D.  L60. 

/      '      h  ion    Mining   Co.,  Exp. 
Tell,  W.  N.  (1881)  125. 
{/,,   "Dolman  v.  Noket,  22  Beav.  102. 
'</,   "Robertson  v.  Worrit,  i  Jur.  N.S. 
■)i:;.' 

M  JenkU    v.  Jones,  2  Gift.  99.     Bee 
ji      en  v.  Sinoock,  11  Jur.  N.  B.  -177. 


(.•>)  Brighty  v.  Norton,  3  B.  &  S. 
305;  Rogers  v.  Mutton,  31  L.  J.  Ex. 
275;  Toms  v.  Wilson,  4  B.  &  S.  442; 
Jl,„,r,  v.  S/i,-/fn/,  S  App.  Cas.  285,  V.  G. 

(t)  Massey  v.  Sladen,  L.  R.  4  Ex.  13  ; 
Moore  v.  Shelley,  sup. 

(it)  Bee  ante,  p.  69 1 , 

(j:)  Bee  Maughan  v.  Sharpe,  10  Jur. 
N.  S.  989. 

(//)  Sal  a, mil  IlniiL  of  Aiist.ralitsiit  v. 
United  Hand-in- Hand,  $c.  Co.,  I  App. 
Oae.  891.     Bee  Woolfv.  Vandereee,  20 
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gagee  was  held  liable  for  the  misdescription  in  the  particulars,  cnAP-  XLT- 
by  reason  of  which  the  purchaser  refused  to  complete  without 
compensation  ;  but  the  measure  of  damages  was  held  to  be,  not 
the  amount  of  the  compensation  awarded  to  the  purchaser,  but 
the  difference  between  the  price  actually  realized  and  that  which 
the  property  would  have  realized  if  there  had  been  no  mis- 
description (z) . 

Where  sufficient  grounds  for  relief  are  shown,  an  injunction  Injunction  to 
will  be  granted  against  a  mortgagee  improperly  exercising  the  res  ram  ' 
power  of  sale  (a) . 

The  pleadings  in  an  action  for  the  purpose  of  restraining  a  Pleadings, 
sale  by  a  mortgagee  must  clearly  disclose  the  fraud  or  irregu- 
larity in  respect  of  which  relief  is  sought  (b). 

As  a  general  rule,  a  sale  by  a  mortgagee  will  be  restrained  Terms  on 
only  on  payment  into  Court  of  the  amount  which  the  mortgagee  tionC^rantedC" 
claims  to  be  due  to  him  (c)  ;  but  this  rule  does  not  apply  where 
the  terms  of  the  deed  show  that  the  amount  so  claimed  cannot 
be  due  (d).  Nor  does  the  rule  apply  where  the  mortgagee  was 
solicitor  to  the  mortgagor,  who  acted  under  his  advice  ;  in  such 
a  case  the  Court  will  look  to  all  the  circumstances  of  the  case, 
and  make  such  order  as  seems  just  (e). 

An  injunction  against  a  sale  has  been  granted  after  an  offer  Injunction 
to  redeem  (/) ;  and  after  an  offer  to  deposit  the  amount  due  (g) ;  ^er  offeJ  to 
and  also  where  the  mortgagee  was  solicitor  to  the  mortgagor, 
who  had  acted  under  his  advice  (//).     But  the  mere  commence- 
ment of  an  action  for  redemption  will  not  stop  a  sale  (/) . 

If  the  solicitor  of  a  mortgagee  refuses  to  desist  from  exercising  Recovery  of 
the  power  of  sale,  unless  the  mortgagor  pays  expenses,  with  moneys 
which  he  is  not  chargeable,  money  paid  under  such  compulsion  demanded. 
may  be   recovered   back    in    an   action   for   money   had   and 
received  (J). 

L.  T.  N.  S.  353  ;   17  W.  R.  547.     See,  (c)  Sill  v.  Kirkwood,  28  "W.  R.  385. 

also,  Jenkins  v.  Jones,  2  Jur.  N.  S.  99  ;  [d)  Hickson   v.   Barlow,    23   Ch.   D. 

Marriott   v.  Anchor   Reversionary    Co.,  690. 

3  De  G.  F.  &  J.  177  ;    but  the  two  [e)  Maeleod  v.  Jones,  24  Ch.  D.  280, 

latter  decisions  appear  to  have  pro-  C.  A. 

ceeded  on  a  stricter  view  of  the  fid u-  ( /)  Rhodes   v.  Buckland,    16   Beav. 

ciary  character  of  a  mortgagee  than  212. 

would  now  be  recognized.  (g)   Close  v.  Phipps,  7  Man.  &  Gr.  586. 

{£)   Tomlin  v.  luce,  43  Ch.  D.    191,  (h)   Cotterell  v.  Stratton,  L.  R.  8  Ch. 

C.  A.  A.  295,  304. 

{a)    Whit  worth   v.  Rhode*,   20   L.  J.  (i)  Maeleod  v.  Jones,  24  Ch.  D.  289, 

Ch.    105  ;   Cockell  v.  Bacon,   16  Beav.  C.  A.      See  as  to   sale  after  tender, 

158  ;  Merest  v.  Murray,  14  L.  T.  N.  S.  ante,  p.  719. 
321.  (/)  Adams  v.  Scott,  7  W.  R.  213. 

(b)  Adams  v.  Scott,  7  W.  R.  213. 

i2 
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Improper 
conduct  of 
mortg'ag'or. 


The  Court  will  not  interfere  with  the  exercise  by  a  mortgagee 
of  his  power  of  sale,  where  the  mortgagor  has  acted  improperly, 
or  has  acquiesced  in  the  sale  (/r). 


Mortgagee 

cannot 

purchase. 


Collusive  sale. 


Second 
mortgagee. 

Secretary  of 
mortgagee. 

Agent  of 
mortgagee. 


Mortgagee 
shareholder 
may  sell  to 
company. 

Abortive 
purchase  hy 
mortgagee 

not 
extinguish 
power  of  sale. 


vi. — Who  may  Purchase. — The  mortgagee  who  sells  (except 
where,  in  judicial  sales,  he  obtains  leave  to  bid)  and  his  trustee  are 
not  allowed  to  purchase  the  mortgaged  estate  (/) ;  and  a  mortgagee, 
who  is  also  trustee  of  the  estate,  will  not  have  leave  to  bid,  if  the 
cestuique  trust  object,  until  attempts  to  sell  to  others  have  failed(m); 
and  even  the  employment  by  the  purchaser  of  the  clerk  of  the 
mortgagee's  solicitor  as  a  bidder  is  sufficient  to  invalidate  the 
sale,  and  to  burden  the  estate  of  the  purchaser  with  the  costs  of 
a  redemption  suit,  so  far  as  it  was  occasioned  by  the  sale  {»). 

A  collusive  sale  and  reconveyance  by  the  purchaser  to  the 
mortgagee  will  not  bind  the  mortgagor  (o). 

A  purchase  by  a  mortgagee  of  property,  sold  either  under  the 
power  of  sale,  or  in  execution  of  a  decree  against  a  mortgagor 
company  (obtained  collusively  between  the  mortgagee  and  the 
directors)  does  not  operate  to  vest  an  absolute  title  in  the  mort- 
gagee (p). 

A  second  mortgagee  may,  in  the  absence  of  fraud,  buy  from 
the  first  mortgagee,  whether  under  a  power  or  trust  for  sale  (q) . 

The  secretary  of  a  co-mortgagee  cannot  purchase  (•>•). 

A  person  who  has  acted  as  agent  for  the  mortgagee,  in 
negotiating  the  advance,  surveying  the  property  and  receiving 
the  interest  for  the  mortgagee,  is  not  a  competent  purchaser 
from  the  mortgagee  under  his  power  of  sale  (s). 

There  is  no  valid  objection  to  a  bond  fide  sale  by  a  mortgagee 
to  a  company  in  which  he  is  a  shareholder  (t). 

An  abortive  purchase  by  a  mortgagee  or  a  trustee  for  him 
does  not  extinguish  the  power  of  sale  so  as  to  preclude  the 
mortgagee  from  subsequently  selling  under  the  power  and 
making  a  good  title  to  the  purchaser ;  but  in  the  interval  the 


I     Ferrand  v.  Clay,  1  Jur.  265. 
(/)    JJoutics     v.     Grazcbrook,    ?>    Mer. 
■/on;   //.    l;i„,,,\s    Trunin,  1  Mac.  &  G. 
188  :  Hmderton  v.  Attwood,  (1894)  A. 
0.  I  •'.(),  P.  C. 

Trtnehard,  L.  R.  4 


(„<)   Tennani  \ 
Ch.  A.  587. 

(w)    Parnett  v. 
N.  S.  l!/:,. 

(o)  Bobtrtton  v.  Worrit,  4  Jur.  N.  S 
l  18. 


Tyler,  2  L.  J.   Ch. 


(p)  National  Bank  of  Australasia  v. 
Tin-  'I'ni/al,  <\r.  Co.,  I  App.  Can.  391. 

(q)  Parkinson  v.  Hanbwry,  L.  R.  2 
II.  L.  1.  See  Shaw  v.  Bunny,  2  Do  G. 
J.  &  S.  468 ;  Kirkwood  v.  Thompson, 
2  Do  G.  J.  &  S.  613. 

(?•)  Martinson  v.  Clowes,  21  Ch.  D. 
8o7,  uilirincd  on  another  point  W.  N. 
(Iks,-,)  41,  O.A. 

(*)   Orm  v.  Wright,  3  Jur.  19. 

(t)  Farrar  v.  Farrars,  Ltd.,\0  Ch.  D. 
395,  0.  A. 
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mortgagee  will  be  liable  to  account  as  the  mortgagee  in  posses-     chap.  xlv. 
sion  (u). 

There  is  nothing  to  prevent  one  of  several  mortgagors  from  Purchase  by 
purchasing  the  property  from  a  mortgagee   selling  under  his 
power  of  sale  at  a  price  equal  to  the  amount  due  for  principal, 
interest,  and  costs,  if  the  sale   is  a  bond  fide  exercise  of  the 
power  (#). 

A  purchase  by  a  mortgagor  from  a  first  mortgagee  selling 
under  his  power  operates  only  as  a  redemption  of  the  first 
mortgagee,  and  will  not  be  allowed  to  prejudice  the  second 
mortgagee,  who  will  be  preferred  to  incumbrancers  of  the 
mortgagor  after  the  purchase  (//) . 

vii. — The  Conveyance — Delivery  of  Title  Deeds. — An  express  Express 
power  of  sale  in  a  mortgage  deed  usually  empowers  the  mort-  ^^vey  ° 
gagee,  his  executors,  administrators,  or  assigns,  for  the  purposes 
of  the  sale,  to  execute  and  do  all  such  assurances  and  things  as 
they  shall  think  fit.  Formerly,  a  proviso  was  added  that  upon 
a  sale  by  the  executors  or  administrators  of  the  mortgagee,  or  by 
any  other  person  not  seised  of  the  legal  estate,  the  heir  of  the 
mortgagee  should  concur  in  the  conveyance  ;  but  now  such  con- 
currence is  unnecessary  except  in  the  case  of  copyholds  to  which 
the  mortgagee  has  actually  been  admitted,  as  in  all  other  cases 
the  mortgage  estate  devolves  on  the  personal  representatives  of 
the  mortgagee  (2) . 

By  Lord  Cranworth's  Act  it  was  enacted  that : —  23  &  24  Vict. 

c.  145. 
Sect.  15.   "  The  person  exercising  the  power  of  sale  hereby  con-  Conveyance 
ferred  shall  have  power  by  deed  to  convey  or  assign  to  and  vest  in  to  the 
the  purchaser  the  property  sold,   for  all   the  estate  and  interest  purchaser, 
therein,  which  the  person  who  created  the  charge  had  power  to 
dispose  of  ;  except  that  in  the  case  of  copyhold  hereditaments,  the 
beneficial  interest  only  shall  be  conveyed  to  and  vested  in  the  pur- 
chaser by  such  deed." 

And  by  sect.  16  of  the  same  Act,  it  is  provided  that  at  any  Owner  of 
time  after  the  statutory  power  has    become  exerciseable,  the  ^u^£0r™^ 
owner  of  the  charge  may  demand  and  recover  from  the  owner  deeds  and 
of  the  equity  of  redemption  all  title  deeds  which  he  would  have  i^al  estate, 
been  entitled  to  if  the  property  had  been  then  vested  in  him  for 
all  the  estate  and  interest  of  the  person   creating  the  charge ; 

{/<)  Henderson  v.  Astivood,  (1894)  A.  W.  N.  (1897)  33. 

C.  150,  P.  C.  (y)  Otter  v.  Lord  Vaux,  6  De  G.  M. 

(x)  Kennedy  v.   Be  Trafford,   (1896)  &  G.  638. 

1  Ch.  762,  C.  A.,  affirmed  in  D.  P.,  (:)  See  ante,  pp.  840  et  seq. 
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Con  v.,  &c. 
Act,  1881, 
s.  21. 

Conveyance. 


Title  deeds. 


Difference 
between  the 
two  Acts  as 
to  con- 
veyance. 


All  estate  of 
mortgagor 
may  be  con- 
veyed by 
Lord  Gran- 
worth's  Act. 


and  may  also  call  for  the  conveyance  of  the  legal  estate,  if  out- 
standing, to  the  same  extent  as  the  person  creating  the  charge 
could  have  called  for  it. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  it  is 
enacted  as  follows  : — 

Sect.  21. — "  (1.)  A  mortgagee  exercising  the  power  of  sale  con- 
ferred by  the  Act  shall  have  power,  by  deed,  to  convey  the  property 
sold,  for  such  estate  and  interest  therein  as  is  the  subject  of  the  mort- 
gage (b),  freed  from  all  estates,  interests,  and  rights  to  which  the 
mortgage  has  priority,  but  subject  to  all  estates,  interests,  and 
rights  which  have  priority  to  the  mortgage  ;  except  that,  in  the 
case  of  copyhold  or  customary  land,  the  legal  right  to  admittance 
shall  not  pass  by  a  deed  under  this  section,  unless  the  deed  is 
sufficient  otherwise  by  law,  or  is  sufficient  by  custom,  in  that  behalf." 

"  (7.)  At  any  time  after  the  power  of  sale  conferred  by  the  Act 
has  become  exerciseable,  the  person  entitled  to  exercise  the  same 
may  demand  and  recover  from  any  person,  other  than  a  person 
having  in  the  mortgaged  property  an  estate,  interest,  or  right,  in 
priority  to  the  mortgage,  all  the  deeds  and  documents  relating  to 
the  property,  or  to  the  title  thereto,  which  a  purchaser  under  the 
power  of  sale  would  be  entitled  to  demand  and  recover  from  him." 

Inasmuch  as  the  above  provisions  of  the  later  Act  apply  only 
to  the  exercise  of  powers  of  sale  given  by  that  Act  which  are 
conferred  on  a  mortgagee  only  where  the  mortgage  deed  is 
executed  after  the  commencement  of  this  Act,  it  is  important  to 
observe  the  difference  in  language  between  the  two  statutes  as 
regards  the  amount  of  the  estate  and  interest  which  a  mortgagee 
is  competent  to  convey  according  as  he  sells  under  the  earlier  or 
later  statute. 

Lord  Cranworth's  Act  empowered  a  mortgagee  exercising  his 
power  of  sale  under  that  Act  to  convey  to  a  purchaser  the  pro- 
perty sold  for  all  the  estate  and  interest  which  the  mortgagor 
himself  could  dispose  of.  It  was  accordingly  held  that  an 
equitable  mortgagee  selling  under  that  Act  could  convey  to  a 
purchaser  the  legal  estate  which  remained  vested  in  the  mort- 
gagor without  the  concurrence  of  the  latter  (b).  It  wras  also 
held  that  a  mortgagee  by  demise  of  leaseholds,  could,  under  that 
Act,  sell  and  convey  Hie  nominal  reversion  in  the  lease  vested 
in  the  mortgagor  (c). 

Hence  it  seems  that  a  mortgagee,  who  has  accepted  a 
inrii-lg.'igc  for  a  term,  may,  by  1  liis  statute,  effect  a  salo 
of  Ili<'   fee:    a  rigid   which    lie  can    only    acquiro    by    consent 


/,    //.    Solomon  and   Meagher'     Con- 
tract, 40  Oh.  I).  608. 


(o)  Hiatt  v.  Eilman,  19  W.  R.  694. 
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in   a   sale   in   equity,   where,  if    the    whole    estate    be    sold,     ohap.  xlv. 
the  mortgagor  is  entitled  to  the  difference  in  value  between  the 
term  and  the  fee  ((/). 

But  sect.  21  of  the  present  Act  empowers  a  mortgagee  exer-  Only  estate 
cising  his  power  of  sale  under  that  Act  to  convey  the  property  morT^a^o  "m 
only  "  for  such  estate  and  interest  therein  as  is  the  subject  of  the  he  conveyed 

,  „       a  -it  i  i     ,i         p  •,        byConv.,&c. 

mortgage.  An  equitable  mortgagee  cannot,  therefore,  under  Act,  1881. 
this  Act  convey  the  legal  estate  vested  in  the  mortgagor  (e). 
And  it  is  clear  that  unless  a  mortgage  by  demise  of  leaseholds 
contains  an  express  declaration  of  trust  of  the  nominal  reversion, 
or  a  power  of  attorney  is  given  to  the  mortgagee  for  the  purpose, 
neither  a  mortgagee  selling  under  this  Act  nor  a  purchaser  from 
him  can  get  in  the  nominal  reversion  either  by  compelling  the 
mortgagor  to  convey  it,  or  by  obtaining  a  vesting  order  under 
the  Trustee  Act,  1893  (,/'). 

The  purchaser  is  entitled  to  a  conveyance  from  the  trustee  of  Outstanding 
an  outstanding  interest,  which  has  been  declared  to  be  held  in 
trust  for  better  seeming  the  mortgage  debt  {g). 

The  effect  of  a  conveyance  by  a  mortgagee  under  an  express  Effect  of 
or  statutory  power  of  sale,  is  to  vest  the  property  in  the  pur-  convevance- 
chaser  discharged   from  the  mortgage  and   all   claims  arising 
thereunder,  and  free  from  all  equity  of  redemption. 

If,  however,  the  purchaser  agrees  with  the  mortgagor  to  allow 
him  to  redeem,  such  agreement  will  be  specifically  enforced  (//) . 

The  effect  of  sect.  21  (7)  of  the  Act  of  1881  is  to  entitle  a 
subsequent  mortgagee,  selling  under  his  statutory  power,  who 
has  paid  off,  or  paid  into  Court  an  amount  sufficient  to  meet  the 
first  mortgage,  if  made  since  1881  (/),  to  demand  and  recover 
from  the  first  mortgagee  all  title  deeds  in  his  possession  relating 
to  the  property  comprised  in  the  subsequent  mortgage. 

viii. — Receipt   for   the   Purchase-money. — According  to  the  Express 
usual  practice,  an  express  power  of  sale  provides  that  the  receipt  J^lreceipt 
of  the  mortgagee,  his  executors,  administrators,  or  assigns  for  forpurchase- 
the  purchase-money,  shall  effectually  discharge  the  purchaser  monevs- 
from  seeing  to  the  application  or  being  answerable  for  the  loss 
or  misapplication  thereof. 

(d)  See  Foster  v.  Eddy,  18  L.  J.  Ch.  {</)  Hampshire  v.  Bradley,  2  Coll.  34. 
151;  Cutfieklv.  Richards,  26  Beav.  241.       See  Angier  v.  Stannard,  3  My.   &  K. 

(e)  Re  Hodson  and  Jlowe'1  s  Contract,       566. 

35  Ch.  D.  668,  C.  A.  (A)  Orme  v.  Wright,  3  Jur.  19. 

(/)  56  &  57  Vict.  c.  53.  (i)  See  sect.  5  of  the  Act,  set  out 

ante,  p.  633. 
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receipts,  dis- 
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Lord  Cranworth's  Act,  sect.  12,  contained  a  provision  to  the 
like  effect  with  regard  to  sales  by  mortgagees  under  that  Act. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  it  is 

enacted :  — 

Sect.  22  (1).  "  The  receipt  in  writing  of  a  mortgagee  shall  he  a 
sufficient  discharge  for  any  money  arising  under  the  power  of  sale 
conferred  hy  the  Act,  or  for  any  money  or  securities  comprised  in 
his  mortgage,  or  arising  thereunder  ;  and  a  person  paying  or  trans- 
ferring the  same  to  the  mortgagee  shall  not  he  concerned  to  inquire 
whether  any  money  remains  due  under  the  mortgage." 

This  enactment  practically  supersedes  the  provisions  of  sect.  23 
of  Lord  St.  Leonard's  Act  (/>•),  wdiich  is  still  unrepealed,  and 
which  enacts  that  the  bond  fide  payment  to  and  receipt  of  any 
person  to  whom  any  purchase  or  mortgage  money  shall  be 
payable  upon  any  express  or  implied  trust,  shall  effectually  dis- 
charge the  person  paying  the  same  from  seeing  to  the  applica- 
tion or  being  answerable  for  the  misapplication  thereof,  unless 
the  contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security.  The  Act  of  1881,  like  Lord 
Cranworth's  Act(/),  omits  any  provision  as  to  a  contrary 
intention. 


Express  pro- 
visions as  to 
application 

of  purchase- 
moneys. 


Whai  arrears 
of  inter<  I  art 
retainable  out 
oi  proceeds 

■   by 
mortgi 


ix. — Application  of  the  Purchase-money. — Express  powers  of 
sale  in  mortgages  generally  provide  that  "the  mortgagee  after 
paying  out  of  the  proceeds  the  expenses  of  and  incident  to  the 
sale  and  retaining  thereout  the  amount  of  principal,  interest, 
and  costs  due  to  him  on  his  mortgage,  shall  pay  the  surplus  (if 
any)  of  the  moneys  arising  from  the  sale  to  the  mortgagor,  his 
heirs,  or  his  executors,  or  administrators  (according  to  the  nature 
and  tenure  of  the  mortgaged  property),  or  assigns. 

It  will  be  seen  hereafter  (m)  that  if  a  mortgagee  has  recourse 
to  the  aid  of  the  Court  to  enforce  payment  of  his  debt  or  realize 
his  security,  ho  will  only  be  allowed  to  recover  six  years'  arrears 
of  interest,  but  if  the  mortgagee  himself  sells  under  an"  express 
ot  tatutory  power,  he  is  entitled  to  retain  out  of  the  purchase- 
money  all  unpaid  arrears  of  interest,  and  if  such  purchase-money 
ha  been  paid  into  Court  a  petition  by  tho  mortgagee  for  pay- 
ment out  thereof  will    not  bo  a  suit  for  the  recovery  of  money 


k)  22  k  23  Vi.  i.  o.  85. 

f)  2:5  &  21  Vict.  -■.   I  16 


(m)  Pott,  pp.  988  et  scq. 
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charged   or   payable    out  of  land  within  the  meaning  of  the     chap.  xlv. 
statute  3  &  4  Will.  4,  c.  42,  s.  3  (n). 

The   mortgagee   exercising   his  power  of  sale  will   also   he  Costs, 
entitled  to  retain  out  of  the  purchase-money  all  costs  properly 
incurred  of  and  incident  to  the  sale  (o),  including  the  costs  of  an 
abortive  attempt  to  sell  ( p) . 

If  there  is  no  express  trust  of  the  purchase-moneys,  the  mort-  Effect  where 
gagee  will  only  be  constructively  a  trustee  of  the  surplus  if  it  no  Provislons 
is  ascertained  that  there  is  a  surplus,  and  no  evidence  can  be  moneys, 
adduced  to  prove  that  there  is  a  surplus  after  six  years  have 
elapsed  since  the  sale  (q). 

If  the  surplus  produce  of  the  sale  be  directed  by  the  mortgage  Whether 
deed  to  be  paid  to  the  executors  or  administrators  of  the  mort-  8ur^nSf^iI 
gagor,  and  the  sale  is  made  in  his  lifetime,  it  will  be  personal  devolve  as 
estate  ;  but  if  not  made  until  after  his   death,  it  will  be  real  personalty, 
estate,  and  belong  to  the  heir,  unless  there  is  a  clear  intention 
shown  to  convert  it  out  and  out  (•>•) ;  and  if  the  heir  or  devisee 
die  before  the  surplus  is  actually  paid  to  him,  it  will  go  to  his 
personal  representative  (*) . 

It  is  usual  to  provide,  especially  where  realty  and  personalty 
are  mortgaged  together,  that  the  whole  surplus  shall,  in  case  of 
the  death  of  the  mortgagor,  go  to  his  personal  representatives  (f). 

Where  the  ultimate  trust  in  case  of  realty  was  for  the  mort- 
gagor, his  heirs,  executors,  administrators,  or  assigns,  and  the 
sale  took  place  in  the  lifetime  of  the  mortgagor,  his  personal 
representative  was  held  entitled,  though  the  heir  objected  on  the 
ground  that  the  mortgagor  was  a  lunatic  when  he  executed  the 
mortgage  (u). 

Lord  Cranworth's  Act,  sect.  14,  provided  that  on  a  sale  under  Application 
that  Act,  the  purchase-money  should  be  applied  in  the  following-  ot  Purcnase- 

.      p    .,  &    moneys  under 

order: — First,  in  the  payment  of  the  expenses  incident  to  the  Lord  Cran- 
sale  or  incurred  in  any  attempted  sale ;  secondly,  in  discharge 

(n)  Edmunds  v.  Waugh,  L.  R.  1  Eq.  (r)    Wright  v.  Rose,  2  S.  &  St.  323  ; 

418  ;  Re  Marshfield,  Marshfield  v.  Hut-  Tan  v.  Barnett,  19  Ves.  102  ;  Biggs  v. 

chings,  34  Ch.  D.  721 :  notwithstanding  Andrews,  5  Sim.  424  ;  Bourne  v.  Bourne, 

Mason  v.  Broadbent,  33  Beav.  296.  2  Ha.  35  ;    Wihnott  v.  Pike,  5  Ha.  14  ; 

(o)  National  Provincial  Bank  of  Eng-  Hardey  v.  Felton,  14  L.  J.  Q.  B.  346  ; 

land  v.  Games,  31  Ch.  D.  582,  593,  C.  A.  Re  Clarke's  Trusts,  22  L.  J.  Ch.  230. 

(p)    Websterv.  Patteson,  W.  N.  (1882)  (s)  Dav.  Conv.  Vol.  II.  pt.  ii.  p.  684  ; 

10.     See  Farrer  v.  Lacy,  Hartland  §  Co.,  Hardey  v.  Felton,  14  L.  J.  Q.  B.  346  ; 

31  Ch.  L>.  42.  Re  Underwood,  3  K.  &  J.  745. 

(q)  Locking  v.  Parker,  L.  R.  8  Ch.  (t)  Dav.  Conv.  Vol.  II.  pt.  ii.  p.  684. 

A.    30;    Banner   v.   Berridge,    18    Ch.  But  see  Fish.  Mtg.  4th  ed.  p.  468. 

D.  254.     See  Warner  v.  Jacob,  20  Ch.  («)  Re  Smith's  Mortgage,  7  Jur.  N.  S. 

D.  220.  903. 


worth's  Act. 
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of  all  interest  and  costs  clue  in  respect  of  the  charge  ;  thirdly, 
in  discharge  of  the  principal  moneys  ;  and  lastly,  in  payment 
of  the  residue  to  the  person  entitled  to  the  property  subject  to 
the  charge. 

On  this  point  the  Conveyancing  and  Law  of  Property  Act, 
1881,  enacts  as  follows  : — 

Sect.  21  (3).  "The  money  which  is  received  by  the  mortgagee, 
arising  from  the  sale,  after  discharge  of  prior  incumbrances  to  which 
the  sale  is  not  made  subject,  if  any,  or  after  payment  into  Court 
under  the  Act  of  a  sum  to  meet  any  prior  incumbrance,  shall  be 
held  by  him  in  trust  to  be  applied  by  him,  first,  in  payment  of  all 
costs,  charges,  and  expenses,  properly  incurred  by  him,  as  incident 
to  the  sale  or  any  attempted  sale,  or  otherwise ;  and  secondly,  in 
discharge  of  the  mortgage  money,  interest,  and  costs,  and  other 
money,  if  any,  due  under  the  mortgage  ;  and  the  residue  of  the 
money  so  received  shall  be  paid  to  the  person  entitled  to  the  mort- 
gaged property,  or  authorized  to  give  receipts  for  the  proceeds  of 
the  sale  thereof." 

The  effect  of  the  above  sub-section  as  regards  a  puisne  incum- 
brancer, is  to  enable  him  to  sell  the  property  comprised  in  his 
mortgage  free  from  prior  incumbrances  by  either  paying  them 
off  out  of  the  purchase-money,  or  by  paying  into  Court  under 
this  Act  (v)  a  sufficient  sum  thereout  to  meet  the  principal  and 
any  interest  due  in  respect  of  the  prior  incumbrances,  together 
with  such  additional  amount  as  the  Court  may  deem  sufficient  to 
meet  further  costs,  expenses,  or  interest. 

On  a  sale  of  the  mortgaged  property  under  an  express  or  a 
statutory  power,  the  mortgagee  becomes  a  trustee  of  the  surplus 
proceeds  for  the  mortgagor,  or  for  any  persons  interested  therein 
under  any  subsequent  incumbrance  or  other  dealing  with  the 
equity  of  redemption  of  which  he  has  notice  ;  and  he  will 
accordingly  be  answerable  to  the  extent  of  the  money  he  receives 
if,  after  retaining  thereout  his  expenses  and  the  moneys  due 
under  his  security,  he  pays  the  surplus  to  the  wrong  person  (a?). 

So  where  a  first  mortgagee  upon  a  salo  under  his  power  re- 
tained more  of  tins  purchase-money  than  was  sufficient  to  satisfy 
his  claim  insl<:i<l  of  paying  such  surplus  to  a  second  mortgagee, 
be  whs  mi  1' -red  to  pay  to  the  latter  simple  interest  thereon, 
1  hough  four  years  elapsed  before  the  second  mortgagee  took 
proceedings  1"  enforce  his  claim  (//). 


(t>)  Bee  sect.  6  of  the  Act  set  out 

/,,„,,.,  \ .  Heard.  23  Bi  av.  656  ; 
Mathison  v.  Clarke,  3  Drew.  '■'• ;  Charlet 


v.  Jones,  •"••')   Oh.  D.  25;   Magnus  v. 

Queensland  Bank,  .'57  Oh.  D.  4CG,  C.  A. 

(y)  Elcy  v.  Read,  76 L.  T.  39, 0.  A. 
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The  responsibility  of  a  mortgagee  as  regards  surplus  proceeds     chai>.  xlv. 
extends  to  cases  where  he  concurs  in  the  sale  of  the  mortgaged  Extent  of 
property  with  notice  of  a  subsequent  incumbrance.     So  where  a  Ability, 
mortgagor,  with  the  concurrence  of  the  first  mortgagees,  who  had 
notice  of  a  second  mortgage,  sold  the  property  and,  on  com- 
pletion, the  balance,  after  payment  of  what  was  due  on  the  first 
mortgage,  was  paid  to  the  mortgagor,  it  was  held  that  the  first 
mortgagees,  having  joined  in  the  conveyance  with  knowledge 
that  part  of  the  purchase-money  was  about  to  be  applied  in 
disregard  of  an  equity  of  which  they  had  notice,  were  liable  to 
make  good  to  the  second  mortgagee  the  amount  of  his  security 
as  if  they  had  received  the  whole  of  the  purchase-money  (z). 

Where  a  voluntary  settlement  is  made  by  a  mortgagor  sub-  Settlement  of 
sequently  to  the  mortgage,  on  exercise  of  the  power  of  sale,  redemption, 
the  surplus  proceeds  belong  to  the  persons  interested  in  the 
settlement  and  not  to  the  settlor  (a). 

In  the  case  of  a  mortgage  by  a  tenant  for  life  of  settled  lands  Money  raised 
under  his   statutory  powers  (b),  the  surplus  proceeds  will  be  jLandActs 
payable  either  into  Court  or  to  the  trustees  of  the  settlement,  at 
the  option  of  the  tenant  for  life,  as  capital  money  arising  under 
the  settlement  pending  the  application  thereof  for  the  purposes 
for  which  the  money  was  raised  (c) . 

The  mortgagee,  in  paying  over  the  surplus,  must  pay  due  Mortgagee 
regard  to  any  just  claims  which  any  person  interested  in  the  daimsifter  «* 
equity  of  redemption  may  have  against  another ;    and  if  he  of  parties 

interns  l6l1 

should  be  in  doubt  on  this  point,  he  will  be  justified  in  applying 
to  the  Court  by  originating  summons  as  to  the  validity  of  the 
claim.  So  where  a  mortgagee  sold  the  mortgaged  property 
which  was  owned  by  tenants  in  common,  it  was  held,  on  an 
application  by  the  mortgagee  to  determine  how  the  balance  in 
his  hands  should  be  applied,  that  the  present  value  of  improve- 
ments due  to  expenditure  by  one  tenant  in  common  ought  to  be 
allowed  in  distributing  the  surplus  proceeds  of  sale  (d). 

Where  it  does  not  appear  who  is  the  proper  person  to  receive  Duty  of 
the  surplus  proceeds,  the  mortgagee  may  pay  the  money  into  ^£ereproper 
Court  (e).     Unless  he  does  so,  he  is  bound  to  invest  the  money  person  to 

receive  sur- 

(z)   West  London  Commercial  Bank  v.  (b)  See  ante,  pp.  388  et  seq. 

Reliance    Permanent    Building    Society,  (c)  45  &  46  Vict.  c.  38,  s.  22  (1). 

29  Ch.  D.  954,  C.  A.     See  Benthamv.  Id)  Be  Cook's  Mortgage,  Lawledge  v. 

Haincourt,  Prec.  Ch.  30.  Tyndall,  (1896)  1  Ch.  923. 

{a)  Be  Walhampon  Estate,  26  Ch.  D.  (e)  Roberts  v.  Ball,  24  L.  J.  Ch.  471. 
391. 
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for  the  benefit  of  the  persons  who  may  establish  their  claim  to 
it ;  and,  if  he  fails  to  do  so,  he  may  be  ordered  to  pay  interest 
at  the  rate  of  4  per  cent,  per  annum  as  from  the  date  of  the 
sale  on  the  amount  in  his  hands  after  deducting  therefrom  what 
is  due  to  him  on  his  mortgage  (/). 

A  mortgagee  who  has  received  from  persons  interested  notice 
not  to  part  with  the  surplus  proceeds  of  sale  pending  the  deter- 
mination of  dispute  as  to  their  respective  rights  and  interests, 
is  not  bound  to  invest  the  money,  and,  if  it  remains  unproductive 
in  his  hands,  he  will  not  be  chargeable  with  interest  (g). 

If  a  mortgagee  shows  an  intention  to  give  some  claimants  an 
undue  advantage,  the  money  will  be  ordered  to  be  paid  into 
Court,  and  a  receiver  will  be  appointed  of  the  proceeds  of  the 
property  which  remains  unsold  (h). 

A  mortgagee  exercising  his  power  of  sale  will  only  be  answer- 
able as  trustee  of  the  surplus  proceeds  of  sale  to  persons,  other 
than  the  mortgagor,  of  whose  incumbrances  or  equities  he  has 
notice  (/). 

Where  a  mortgagee  sells  under  his  power  after  the  mort- 
gagor's equity  of  redemption  is  barred  by  lapse  of  time,  he  is 
no  longer  a  trustee  of  the  surplus  proceeds  of  sale  which  belong 
to  him  absolutely  (k). 

A  mortgagee  who  has  sold  under  his  power,  being  a  trustee  of 
the  surplus  proceeds  of  sale  in  his  hands,  is  bound,  like  any  other 
trustee,  to  furnish  to  the  person  or  persons  entitled  to  receive 
those  moneys  an  account,  if  demanded,  of  his  claims  under  his 
mortgage  in  respect  of  principal,  interest,  and  costs,  including 
the  expenses  of  and  incident  to  the  sale  (/). 

The  mortgagee,  having  rendered  such  accounts,  is  not  entitled 
to  demand  a  release  under  seal  (»i).  But  he  is  entitled  to  have 
his  accounts  examined  and  settled  by  the  puisne  incumbrancer 
or  mortgagor  claiming  to  receive  the  surplus  proceeds,  and 
<  ither  to  have  a  discharge  given  to  him,  or  to  have  the  accounts 
taken  by  the  Court  (»).     Indeed,  the  claimant  can  only  recover 


(f)  Charles  v.  Jones,  35  Oh.  D.  644. 
Bee  Quarrell  v.  Beekford,  1  Madd.  269  ; 

•..  Bobarts,  G  CI.  &  F.  65. 

(g)  Mathison  v.  Clark,  25  L.  J.  Ch. 

■/,    Southwaite  \.  Eipon,  8  I-.  .1.  N.  S. 
(  I,,  i 

Thot  „>  v.  Heard  and  Marsh,  ( 1 896) 
A    C    196. 

[k)  //<   Alteon,  Johnson  v.  Mountey, 


11  Ch.  D.  284. 

(/)  See  Xpriix/rtt  v.  Dtw/nrood,  2  Giff. 
621  ;  Burrows  v.  Walls,  5  De  G.  M.  & 
<;.  253.  Bee  also  Re  Tillott,  Zee  v. 
Wilson,  (1892)  1  Ch.  Mi;  Be  r<«je, 
Jones  \.  Morgan,  (1893)  l  Ch.  304. 

(m)  King  v.  Mullim,  1  Drew.  308; 
Be  fain-,  26  Beav.  866;  Be  Hoskin, 
:>  Oh.  I).  'J'J9. 

(>,)  Chadwick  v.  Eeatley,  2  Coll.  137. 
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the  surplus  proceeds,  either  by  claiming  the  amount  admitted  chap.  xlv. 
by  the  first  mortgagee  to  be  due,  which  would  operate  as  an 
estoppel,  and  so  discharge  him,  or  by  claiming  a  different 
amount,  which  would  necessitate  the  taking  of  accounts  by 
the  Court,  the  costs  of  which  would  come  out  of  the  surplus 
proceeds  (o) . 

The  Conveyancing  and  Law  of  Property  Act,  1881,  s.  22, 
further  enacts  as  follows  :  — 

"(2.)  Money   received    by    a    mortgagee    under    his    mortgage  Receipt  for 
or  from  the  proceeds  of  securities  comprised  in  his  mortgage  shall  moneys  re- 
be  applied  in  like  manner  as  in  the  Act  directed  respecting  money  ceive(l  undei 
received  by  him  arising  from  a  sale  under  the  power  of  sale  con-  ^erwise 
ferred  by  the  Act ;  but  with  this  variation,  that  the  costs,  charges,  than  by  sale 
and  expenses  payable  shall   include    the  costs,   charges,   and  ex-  under  power, 
penses  properly  incurred  of  recovering  and  receiving  the  money, 
or  securities,  and  of  conversion  of  securities  into  money,  instead  of 
those  incident  to  sale." 

This  sub-section  appears  to  enable  a  puisne  mortgagee,  on  a 
sale  of  the  property  comprised  in  his  security  by  a  prior  mort- 
gagee under  his  statutory  power,  to  give  to  the  latter  a  valid 
discharge  for  the  surplus  proceeds  of  sale  to  be  applied  in  due 
course  of  distribution  as  if  they  were  proceeds  of  a  sale  effected 
by  the  puisne  mortgagee  under  his  own  power. 

(o)  See  post,  p.  1185. 
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OF  THE  APPOINTMENT  OF  A  RECEIVER. 

Section  I. 

Of  a  Receiver  appointed  by  the  Parties. 

i. — Mode  of  appointing  a  Receiver  independently  of  Statute. — 
Where  there  is  reason  to  anticipate  that  resort  to  the  income  of 
the  mortgaged  property  may  be  necessary  in  order  to  ensure  the 
regular  payment  of  interest,  a  receiver  may  be  appointed  con- 
temporaneously with  the  completion  of  the  mortgage  in  order 
to  secure  to  the  mortgagee  the  advantages  without  the  responsi- 
bilities of  possession  (a). 

The  appointment  may  in  such  a  case  be  made  either  by  the 
mortgage  deed  itself  or  by  a  separate  instrument.  It  is,  in 
general,  convenient  to  adopt  the  latter  course  in  order  that  the 
instrument  appointing  the  receiver  may  be  delivered  into  his 
custody,  to  be  held  and  produced  by  him  as  his  authority  if  it 
should  become  necessary  for  him  to  act.  If,  however,  as  is  not 
unfrequently  the  case,  the  mortgagee's  solicitor  is  appointed 
receiver,  the  practice  is  to  make  the  appointment  by  the  mortgage 
deed  in  order  to  save  the  expense  of  a  separate  instrument  (b). 

The  appointment  is  made  by  the  mortgagor  in  order  to 
constitute  the  receiver  his  agent,  and  not  the  agent  of  the 
mortgagee,  so  as  to  exonerate  the  latter  from  the  responsibilities 
for  the  receiver's  acts  and  defaults.  Where  the  appointment  is 
made  by  the  mortgagor,  the  receiver  must  be  treated  as  being 
for  all  purposes  his  agent,  and  all  payments  made  by  the 
receiver,  so  appointed,  to  a  mortgagee  are  payments  by  a 
mortgagor  continuing  in  possession  of  the  mortgaged  estate  (c). 
The  mortgagee,  however,  is  generally  expressed  to  consent  to 
and  approve  the  appointment.  Where  the  appointment  of  a 
Lver  w.i  expressly  made  jointly  by  the  mortgagor  and 
mortgagee,  with  q  proviso  that  the  mortgagee  should  not  be 
re  ponsible    Eor   losses   occurring  through  tho   default   of  tho 

Bee  Chambert  \.  Goldwin,  9  Ves.  Per  Rolt,  L.J.,  in  Law  v.  Glenn, 

264,  '271.  L,   l.\  2  Oh.  A.  634,  at  p.  641.    Bee 

Da   ■  Cost.,  Vol.  II.  pt.  ii.  p.      also  Jefferys  v.  Dickson,   L.   I.'.  1  C'h. 

A.  L88. 
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receiver,  it  was  held  that  the  effect  of  the  appointment  was  to  CHAI>-  xlyi. 
make  the  receiver  the  agent  of  the  mortgagor  and  mortgagee, 
but  that  it  did  not  make  the  latter  a  mortgagee  in  possession 
of  the  premises  through  the  receiver  as  his  agent ;  and  the 
Court  refused  to  consider  the  receiver,  after  the  death  of  the 
mortgagor  who  had  survived  the  mortgagee,  as  the  receiver  of 
the  mortgagee's  administratrix  without  further  evidence  of  some 
act  on  her  part  that  would  constitute  him  her  receiver  ((/). 

The  instrument  appointing  a  receiver  is  generally  in  the  form  Form  of 
of  an  ordinary  power  of  attorney,  defining  the  powers  and  duties  appoT^mcaitf 
of  the  receiver ;  and  this  form  is  invariably  adopted  in  the  case 
of  a  receiver  of  copyholds.  Sometimes,  however,  the  lands  are 
demised  to  the  receiver  for  a  term  of  years,  so  as  to  give  him 
the  legal  estate ;  but  the  inconvenience  of  vesting  the  legal 
estate  in  a  person  who  is  intended  to  be  merely  a  ministerial 
agent,  is  such  that  the  practice  is  not  to  be  recommended. 

The  advantages  of  a  demise  are,  that  the  receiver  is  thereby  Demise  of 
enabled  to  distrain  in  his  own  name,  and  that  his  authority  is  ProPerty  to 

J  receiver. 

not  determined  by  the  death  of  the  appointor.  But,  inde- 
pendently of  any  demise,  the  possession  of  the  receiver  is  the 
possession  of  the  mortgagor,  and  as  his  agent  he  may  exercise 
the  powers  of  the  mortgagor  in  possession,  including,  it  is 
conceived,  the  implied  power  of  distraining  in  the  name  of  the 
mortgagee  (e).  If  the  mortgage  deed  contains  provisions  for 
the  appointment  of  a  receiver  from  time  to  time,  and  in  all 
cases  which  come  within  the  statutory  powers  of  appointing 
receivers  hereafter  considered,  the  determination  of  the  receiver's 
authority  by  the  death  of  the  appointor  is  generally  immaterial, 
as  the  representatives  of  the  mortgagor  will  be  compellable,  or 
the  representatives  of  the  mortgagee  will  be  entitled,  to  make 
a  fresh  appointment  as  the  case  may  be. 

As  regards  mortgages  executed  before  the  28th  August,  1860,  Power  to 
when  Lord  Cranworth's  Act  came  into  operation,  if  a  receiver  is  ^j^  a ?"  * 
not  appointed  at  the  time  of  the  completion  of  the  mortgage,  a  receiver  sub- 
mortgagee is  not  entitled  to  obtain  the  appointment  of  a  receiver  mortgage.  ° 
unless  stipulations  providing  for  such  appointment  are  contained 
in  the  mortgage  deed,  or  can  be  shown  to  have  formed  part  of 
the  mortgage  contract.     If,  as  is  sometimes  the  case,  the  mort- 
gage deed  contains  a  covenant  by  the  mortgagor,  on  request  of 

(d)  Jones  v.  Smith,  1  Ph.  244.  Pitt  v.  Snowden,  3  Atk.  750;  Hughes  v. 

(e)  Trent  v.  Hunt,  9  Exch.  14.     See       Hughes,  3  Bro.  C.  C.  87. 
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the  mortgagee,  to  appoint  such  person  as  the  mortgagee  shall 
nominate  to  be  receiver,  the  mortgagor  cannot,  of  course,  be 
compelled  to  make  such  appointment,  except  in  accordance  with 
the  strict  terms  of  the  covenant. 

A  mortgagee,  although  he  cannot  charge  for  his  trouble  in 
collecting  the  rents  and  profits  of  the  mortgaged  property,  yet 
may  of  his  own  authority,  and  of  his  own  responsibility, 
appoint  a  receiver  at  any  time  during  the  continuance  of  the 
security,  and,  as  will  be  pointed  out  hereafter  (/),  the  mortgagee, 
in  taking  the  accounts  between  himself  and  the  mortgagor,  will 
be  allowed  the  remuneration  and  proper  expenses  of  such  receiver. 

A  receiver  so  appointed  is,  however,  the  agent  of  the  mort- 
gagee, and,  by  appointing  him,  the  mortgagee  will  be  deemed  to 
have  entered  into  possession  of  the  mortgaged  premises,  and  will 
be  accountable  accordingly  (;/). 

"Where  a  trust  deed  to  secure  debentures  empowered  the 
trustees  to  appoint  a  receiver  and  manager  of  the  business,  to  be 
the  agent  of  the  company,  it  was  held  that  the  trustees  were 
nevertheless  liable  as  undisclosed  principals  for  goods  supplied 
to  the  receiver  for  the  purpose  of  carrying  on  the  business  after 
the  commencement  of  the  winding-up  of  the  company  (//). 

ii. — Appointment  of  a  Receiver  under  Lord  Cranworth's  Act. — 

By  Lord  Cranworth's  Act  (i),  it  is  enacted  that : — 

Sect.  11.  "  Where  any  principal  money  is  secured  or  charged  by 
deed  on  any  hereditaments  of  any  tenure,  the  person  to  whom  such 
money  shall  for  the  time  being  be  payable,  his  executors,  adminis- 
trators, and  assigns,  are  empowered  at  any  time  after  the  expiration 
of  one  year  from  the  time  when  any  principal  money  shall  have 
become  payable  according  to  the  terms  of  the  deed,  or  after  any  in- 
terest on  such  principal  money  shall  have  been  in  arrear  for  six 
months,  or  after  any  omission  to  pay  any  premium  on  any  insurance 
which  by  the  terms  of  the  deed  ought  to  be  paid  by  the  person  entitled 
to  the  property  subject  to  the  charge,  ....  to  appoint  or  obtain  tho 
appointment  of  a  receiver  of  the  rents  and  profits  of  the  whole  or 
of  any  part  of  the  property." 

Sect.  17  empowers  a  mortgagee  to  appoint  as  receiver  any 
person  named  lor  thai  purpose  in  the  deed,  or  if  no  person  is  so 
named,  to  give  notice  in  writing  to  tho  mortgagor  to  appoint  a 


(/)   Po$t,  p.  1192. 

Q)  Quarrellv.  Beckford,  I  Bfadd.  269; 

/  v.  Dendp,  ■',  Ma. 1. 1.  )7<» :    Leith  v. 

i  M  v.  &  K.  277,  at  p.  286. 

',..  /,, ,/,    I896    i  Q.  II. 

pet    Lord    Esher,    M.    B  ,    and 

Lopes,  L,  .1..  d\    ..  Rigbj  .  L.  J.,  \\  hoi  e 


judgment  stating  liis  grounds  fot 
dissent  is  well  worth  perusal,  as  giving 
a  lucid  exposition  "I'  the  principles 
which  have  hitherto  been  generally 
recognized  as  regulating  tin'  respon- 
sibilities of  mortgagees  in  such  oases. 
(i)  21  &  26  Vict.  0.  M.r>. 
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receiver,  and  on  default  to  appoint  within  ten  days  after  such  ciiap.  xlvi. 
notice,  the  mortgagee  may  himself  by  writing  appoint  a  receiver. 
Sect.  18  provides  that  the  receiver  shall  be  deemed  to  be  the 
agent  of  the  mortgagor.  Sect.  19  defines  the  powers  of  a 
receiver.  Sect.  20  provides  for  the  removal  of  a  receiver  and 
for  the  appointment  of  new  receivers.  Sect.  21  gives  power  to 
a  receiver  to  retain  out  of  moneys  received  by  him  a  com- 
mission not  exceeding  5  per  cent,  upon  the  gross  amount 
received.  Sect.  22  provides  that  the  receiver  is  to  insure  if  so 
required  by  the  mortgagee.  And  sect.  23  provides  for  the 
aj>plication  of  moneys  received. 

The  above  sections  are  repealed,  but  without  prejudice  to  Repeal  of 
anything  done  or  the  effect  of  any  instrument  executed  between  men\.  e 
the  28th  of  August,  1860,  and  the  31st  of  December,  1881  (./), 
and  the  statutory  power  of  appointing  a  receiver  applies  only  to 
mortgages  and  charges  made  by  deed  to  secure  money  advanced, 
or  to  be  advanced,  by  way  of  loan,  or  to  secure  an  existing  or 
future  debt. 

In  the  case  of  a  mortgage  made  before  the  1st  of  January, 
1882,  the  j)owers  conferred  by  this  Act  are  exerciseable  at  the 
present  time  (/•). 

iii, — Appointment  of  a  Receiver  under  the  Conveyancing  and  Power  to  ap- 
Law  of  Property  Act,  1881.— This  Act  (/),  by  sect.  19,  confers  on  point  receiver- 
mortgagees,  where  the  mortgage  is  made  by  deed  (among  other 
powers),  "  a  power,  when  the  mortgage  money  has  become  due, 
to  appoint  a  receiver  of  the  income  of  the  mortgaged  property, 
or  of  any  part  thereof." 

And  by  the  same  Act  it  is  enacted  as  follows  : — 

Sect.  24. — "  (1.)  A  mortgagee  entitled  to  appoint  a  receiver  under  Appointment, 
the  power  in  that  behalf  conferred  by  the  Act  shall  not  appoint  a  powers,  re- 
receiver  until  he  has  become  entitled  to  exercise  the  power  of  sale  mUin(jiattu'u'f 
conferred  by  the  Act,   but  may  then,  by  writing   under  his  hand,  receiver 
appoint  such  person  as  he  thinks  fit  to  be  receiver. 

"  (2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the 
mortgagor ;  and  the  mortgagor  shall  be  solely  responsible  for  the 
receiver's  acts  or  defaults,  unless  the  mortgage  deed  otherwise 
provides. 

"  (3.)  The  receiver  shall  have  power  to  demand  and  recover  all 
the  income  of  the  property  of  which  he  is  appointed  receiver,  by 

(./)  44  &  45  Vict.  c.  41,  s.  71,  and  (/.)  Re  Solomon  and  Meagher's   Con- 

Sched.  tract,  40  Ch.  D.  508. 

(/)  44  &  45  Vict.  c.  41. 

VOL.  II. R.  K 
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chap.  xlti.  action,  distress,  or  otherwise,  in  the  name  either  of  the  mortgagor 
or  of  the  mortgagee,  to  the  full  extent  of  the  estate  or  interest 
which  the  mortgagor  could  dispose  of,  and  to  give  effectual  receipts, 
accordingly,  for  the  same. 

"  (4.)  A  person  paying  money  to  the  receiver  shall  not  be  con- 
cerned to  inquire  whether  any  case  has  happened  to  authorize  the 
receiver  to  act. 

"  (5.)  The  receiver  may  be  removed,  and  a  new  receiver  may 
be  appointed,  from  time  to  time  by  the  mortgagee  by  writing  under 
his  hand. 

"  (6.)  The  receiver  shall  be  entitled  to  retain  out  of  any  money 
received  by  him,  for  his  remuneration,  and  in  satisfaction  of  all 
costs,  charges,  and  expenses  incurred  by  him  as  receiver,  a  commis- 
sion at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amount  of  all  money  received,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centum 
on  that  gross  amount,  or  at  such  higher  rate  as  the  Court  thinks 
fit  to  allow,  on  application  made  by  him  for  that  purpose. 

"  (7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mort- 
gagee, insure  and  keep  insured  against  loss  or  damage  by  fire,  out 
of  the  money  received  by  him,  any  building,  effects  or  property 
comprised  in  the  mortgage,  whether  affixed  to  the  freehold  or  not, 
being  of  an  insurable  nature. 

"  (8.)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : 

"(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings  what- 
ever affecting  the  mortgaged  property  ;  and 
"  (ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and 
the  interest  on  all  principal  sums,  having  priority  to  the 
mortgage  in  right  whereof  he  is  receiver  ;  and 
"  (iii.)  Inpayment  of  his  commission,  and  of  the  premiums  on 
fire,  life,   or  other  insurances,   if  any,   properly  payable 
under  the  mortgage  deed  or  under  the  Act,  and  the  cost  of 
executing  necessary  or  proper  repairs  directed  in  writing 
by  the  mortgagee  ;  and 
"  (iv.)  In  payment  of  the  interest  accruing  due  in  respect  of  any 
principal  money  due  under  the  mortgage  ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver,  would  have  been 
entitled  to  receive  the  income  of  the  mortgaged  property,  or  who  is 
otherwise  entitled  to  that  property." 

Comparison  of  Upon  comparing  the  language  of  the  two  statutes,  it  will  be 
u.,!t!,- '  Art,  Been  tu;i^  Lord  Cranworth's  Act  applies  only  to  heredita- 
:""1  '"'iv.,  meats  (in) ,  but  the  present  Act  applies  to  mortgage  property  of 
all  kinds;  thai  the  earlier  Act  presoribes  conditions  precedent 
to  the  exeroi  ->■  of  the  power  which  arc  more  unfavourable  to  the 
mortgagee  than  those  ordinarily  attached  to  the  exercise  of 
express  powers,  bui  the  present  A<(  makes  the  power  to  appoint 
a  receiver  exorcisoablo  at  any  timo  after  any  mortgage  monoy 

(w)  See  ante,  i>.  B18. 
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becomes  due,  and  the  statutory  power  of  sale  lias  become  exercise-     chap.  xlvi. 

able  (n)  ;  that  under  Lord  Cranworth's  Act,  unless  the  person 

to  be  appointed  receiver  was  named  in  the  mortgage  deed,  the 

mortgagee  could  not  appoint  or  remove  a  receiver  until  after 

notice  to  the  mortgagor  to  appoint  or  remove  a  receiver,  and 

default  on  his  part,  but  the  present  Act  renders  such  notice 

unnecessary ;  that  the  maximum  rate  of  a  receiver's  commission 

was,  under  the  earlier  statute,  fixed  at  five  per  cent.,  but  the 

present  Act  empowers   the  Court   to   allow   commission   at   a 

higher  rate  under  special   circumstances,  as  in  the  case  of  a 

receiver  appointed  by  the  Court ;  and  that  the  purposes  for 

which  moneys  received  may  be  applied  before  paying  over  the 

surplus  to  the  persons  entitled  thereto  is  materially  extended  by 

the   present   Act,   and,  in   particular  may  be  applied   by   the 

receiver,  if  authorized  in  writing  by  the  mortgagee,  to  carry 

out   any  necessary  and   proper  repairs  without  involving   the 

mortgagee  in  the  liabilities  of  a  mortgagee  in  possession. 

A  puisne  mortgagee  may  appoint  a  receiver  under  the  statutory  Appointment 

power ;  but,  inasmuch  as  the  power  extends  only  so  far  as  if  in  n^^a^ee 

terms  conferred  by  the  mortgage  deed,  a  receiver  so  appointed 

will  be  liable  to  be  superseded  by  one  subsequently  appointed 

by  a  prior  mortgagee. 

When  an  action  is  pending,  though  the  statutory  power  of  Appointment 
...  ,   j   ,  .      j    ,i  •  ,   pendente  lite. 

appointing  a  receiver  is  not  determined,  the  proper  course  is  not 

to  make  an  appointment  under  the  Act,  but  to  apply  to  the 

Court  to  appoint  a  receiver  (o). 

The  statutory  power  of  appointing  a  receiver,  or  any  of  the  Variation  of 
provisions  ancillary  thereto,  contained  in  the  Act  of  1881,  may  p0wers. 
be  added  to,  limited  or  varied,  or  altogether  negatived  by  the 
express  terms  of  the  mortgage  deed  (p). 

The  power  applies  only  to  mortgage  deeds  executed  after  the  Application 

.      r>  i  i        a    i   /  \  of  statutory 

commencement  of  the  Act  (q).  power. 

The  mere  fact  of  a  receiver  being  appointed  by  the  parties 
under  this  Act  will  not  prevent  the  mortgagee  from  specially 
indorsing  his  writ  in  an  action  for  recovery  of  the  mortgage 
debt  under  the  Rules  of  the  Supreme  Court,  Ord.  III.  r.  6,  for 
the  purpose  of  obtaining  summary  judgment  under  Ord.  XIV. ; 

(»)  See  as  to  this  ante,  p.  884.  Co.,  (1894)  1  Ch.  108. 

(o)  Tillett  v.  Nixon,  25  Ch.  D.  238.  \p)  See  sect.  19,  sub- sects.  (2),  (3), 

Bee  lie  Henry  Found,  Son,  and  JIutchins,  set  out  ante,  p.  884. 

42   Ch.   D.    402,    415,    C.   A.  ;  British  (?)  Ibid.,  sub-sect.  (4). 
Linen  Co.  v.  South  American  and  Mexican 

k2 
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but  if  there  is  any  dispute  as  to  the  amount  claimed,  leave  to 
defend  must  be  granted  (;•). 

But  in  a  case  where  there  was  a  prior  action  for  foreclosure 
pending,  in  which  accounts  had  to  be  taken,  and  a  receiver  had 
been  appointed  in  that  action  (s),  it  was  held  that  the  plaintiff 
could  not,  in  a  subsequent  action  brought  by  him  for  personal 
payment,  specially  indorse  his  writ  (t). 


Powers, 
duties,  and 
liabilities  of 
receiver 
appointed 
by  deed. 


Notice  to 

quit. 


iv. — Powers,  Duties,  &c.  of  Receiver  appointed  by  Deed. — The 
nature  of  the  office  of  a  receiver  appointed  by  deed,  and  the 
extent  of  his  powers,  are  very  different  from  those  of  a  receiver 
appointed  by  the  Court  (11).  The  one  derives  his  authority 
wholly  from  the  deed  appointing  him,  and  he  cannot  go  beyond 
the  powers  thereby  given  either  expressly  or  by  implication  of 
law.  The  other  is  an  officer  of  the  Court  and  acts  under  its 
direction  ;  he  is  accordingly  in  many  respects  guarded  and  pro- 
tected by  the  authority  of  the  Court  in  the  exercise  of  powers 
which  cannot  be  conferred  by  private  individuals  ;  it  is  therefore 
necessary  that,  in  a  receivership  deed,  the  powers,  duties,  and 
liabilities  of  the  receiver  should  be  clearly  defined. 

The  reports  afford  very  few  decisions  as  to  the  effect  and 
operation  of  the  powers  and  provisions  usually  contained  in 
receivership  deeds.  The  numerous  reported  cases  respecting 
receivers  relate  almost  exclusively  to  those  appointed  by  the 
Court ;  but  the  principles  and  rules  there  laid  down  have  little 
application,  except  by  way  of  analogy,  to  the  position  of  a 
receiver  appointed  by  deed. 

A  receiver  appointed  by  the  mortgage  deed,  with  power  to 
receive  the  rents  and  eject  tenants,  has  been  held  to  be,  as  agent 
of  the  mortgagor,  authorized  to  give  notice  to  quit,  within 
4  Geo.  II.  c.  28,  s.  1,  so  as  to  make  the  tenants  liable  in  double 
value  for  holding  over.  In  the  case  referred  to,  the  appointment 
was  made,  with  the  consent  of  the  mortgagees,  by  the  mortgagors, 
who  were  the  beneficial  owners,  and  their  trustees  joined  in 
conveying  Hie  legal  estate,  but  not  in  the  appointment  of  the 


(r)  Lyndt  v.  Waithman,  (1805)  2  Q. 
B.  180,  0.  A.  Ear,  L.J.,  intimated 
':i\  p.  186)  thai  if  the  mortgagees  had 
been  in  i>"  session  I  be  oai  e  would  have 
in  <  ii  different. 

Oil     po     •  tflion  'if  H  PC'  ivi  r  :i]i- 

pointed   in  mi  action   It  thai   of  the 


Court .,  not.  of  (he  mortgagor,  tivepost, 
p.  948. 

(l)  Earl  Poulett  v.  Viscount  Hill, 
(1898)  1  Oh.  277,  C.  A. 

(«)  Of.  Owen  A  Co.  v.  Cronk,  (189,5) 
1  Q.  B.  265,  C.  A.  ;  and  Burt  v.  Butt, 
(1895)  1  Q.  B.  270,  C.  A. 
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receiver  (j*).     Where,   by    a   receivership    deed,  the   mortgagor     ciiap.  xxvi. 
attorned  as  tenant  to  the  receiver,  it  was  held  that  the  relation 
of  landlord  and  tenant  was  created  between  the  receiver  and 
the  mortgagor,  and  that  the  receiver  was  entitled  to  distrain 
upon  the  mortgaged  premises  (//). 

A  mortgagor  in  possession  has  implied  authority  to  realize  Power  of 
the  rent  by  distress,  and  to  distrain  for  it  in  the  mortgagee's 
name  as  his  bailiff  (z).  A  receiver  appointed  by  deed  in  the 
usual  form,  and  thereby  empowered  to  receive  and  recover  rents, 
may,  it  is  conceived,  avail  himself  of  such  implied  authority, 
though  there  is  no  attornment,  and  distrain  in  the  name  of  the 
mortgagee  accordingly.  But  the  appointment  of  a  receiver  does 
not  of  itself  give  him  an  implied  power  of  distress  (a) . 

Where  a  mortgagee  has  appointed  a  receiver  under  the  Act  Distress  by 
of  1881,  the  Court  will  restrain  the  mortgagor  from  distraining 
for  rent  upon  a  tenant  of  the  mortgaged  property  (/>). 

Where  the  mortgagee  and  mortgagor  demised  to  the  receiver  Power  of  sale 
under  the  receivership  deed,  it  was  held  that  the  power  of  sale  £°  appoint- 
in  the  mortgage  deed  was  not  affected,  and  that  the  receiver  was  ment. 
bound,  without  the  concurrence  of  the  mortgagor,  to  join  in  a 
conveyance  to  a  purchaser  from  the  mortgagee  under  the  power 
of  sale  (c). 

Where  a  receiver  has  been  appointed  by  the  mortgagor  and  Accounts, 
the  first  mortgagee,  no  account  will  be  directed  at  the  suit  of  a 
second  mortgagee  against  the  receiver  in  the  absence  of  the  first 
mortgagee  (d). 

Where  by  subsequent  agreement  the  rate  of  interest  on  the  Increased  rate 
first  mortgage  was  increased,  the  payments  of  the  extra  interest 
made  by  a  receiver  of  the  mortgage  premises  were  held  to  bind 
the  second  incumbrancer  until  notice  had  been  given  by  him  to 
the  receiver  that  his  interest  was  in  arrear  (e) . 

Where  by  the  terms  of  the  deed  of  receivership  the  receiver  Remuneration 
is  to  be  first  paid  all  his  expenses,  but  is  not  to  be  paid  any  °  receiver- 
remuneration  for  his  trouble  until  after  the  payment  of  interest 
on  the  mortgages,  and  from  the  situation  of  the  receiver  (as 
being  a  solicitor  practising  in  London)  it  is  clear  that  he  could 


(*)  Toole  v.  Warren,  8  A.  &  E.  582.  197. 

(V)  Jolly  v.  Arbuthnot,  4  De  G.  &  J.  (c)  King  v.  Eeenan,  3  DeGr.  M.  &  G. 

224.  890. 

(z)   Trent  v.  Hunt,  9  Exch.  14.  (d)  Ford  v.  Eackham,  17  Beav.  485. 

{a)   Ward  v.  Shaw,  9  Bing.  608.  (e)  Law  v.  Glenn,  L.  R.  2  Ch.  A. 

\b)  Bayleij   v.    Went,    W.  N.   (1889)  634. 
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not  be  expected  to  attend  personally  to  the  collecting  of  the 
rents,  the  salaries  of  agents,  employed  by  him  for  that  purpose, 
will  be  allowed  as  part  of  the  expenses  (/). 

A  receiver,  unless  authorized  by  the  deed  appointing  him,  is 
not  empowered  to  pay  taxes,  rates,  and  outgoings,  nor  the  ex- 
penses of  repairs.  Such  authority  is,  however,  supplied  to  some 
extent  by  Lord  Cranworth's  Act,  and  to  a  greater  extent  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  as  regards 
mortgages  which  come  within  those  respective  statutes  (g). 

Notwithstanding  that  the  receiver  is  the  agent  of  the  mort- 
gagor, it  is  well  to  provide  expressly  that  the  mortgagee  shall 
not  be  liable  for  any  loss  arising  from  the  acts  or  defaults  of  the 
receiver  (//). 

It  is  conceived  that,  even  in  the  absence  of  stipulation,  a 
receiver  will  not  be  liable  to  the  mortgagor  for  involuntary 
losses  which  may  occur  in  the  proper  discharge  of  his  duty  (?). 
Of  course,  however,  he  will  be  liable  for  losses  which  may  arise 
by  reason  of  his  own  misconduct  (k) . 

A  receiver  appointed  by  deed  and  not  by  the  Court,  with 
directions  to  receive  rents  and  profits,  is  not  liable  to  third 
parties  with  whom  he  deals  as  such  receiver  in  respect  of  the 
moneys  received  by  him  without  some  acknowledgment  on  his 
part,  either  express  or  by  implication  from  his  conduct,  to  render 
him  so  liable  (/). 


Section  II. 

Of  a  Receiver  appointed  by  the  Court. 

1         ""'t-         i. — Jurisdiction  to  appoint  a  Receiver. — In  reference  to  the 

not  formerly     appointment  of  a  receiver  by  the  Court,  on  application  by  the 

1  :,|'~   ,    mortmain  <,  Hi''    rule   before   the   Judicature  Acts  was  that  if 

areoei  the   mortgagee,  baying  the  legal  estate,  neglected  to  take  the 

precaution  of  ;m  h-pm  mini  with  tho  mortgagor  for  the  appoint- 


(/)  Gilbert  v.   Dyneley,   8   Man.  ft 
(Jr.  12. 

rr<i. 
/  v.  Lord  Maeaureene,  ~i 

I  ..  &  B.  19. 

Knight  v.  Lord  Plymouth,  '•>  Atk. 

ISO. 


(/,)  Wren  v.  Kirton,  11  Ves.  377; 
Balway  v.  Sahoay,  2  R.  ft  My.  215. 

(/)  (Jiroi  >V  Co',  v.  Croii/,;  (18!)/))  1  Q. 
B  !66.  See  Bartlett  \.  Dimond,  MM. 
&  W.  19  ;  Fardoe  \.  Price,  10  M.  &  W. 
451. 
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ment  of  a  receiver,  he  could  not,  as  a  general  rule,  obtain  such    <""ap.  xlvi. 
appointment  by  order  of  the  Court,  but  must  have  proceeded  to 
eject  the  mortgagor  (;;?). 

By  the  Judicature  Act,  1873  (»),  a  receiver  may  be  appointed  Power  of 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it  judicature 
shall  ajipear  to  the  Court  to  be  just  or  convenient  that  such  ■A-cts- 
order  should  be  made,  and  any  such  order  may  be  made  either 
unconditionally  or  upon  such  terms  and  conditions  as  the  Court 
shall  think  just.     Under  this  section  there  is  no  limit  to  the 
power  of  the   Court  to  appoint  a  receiver  on  motion,  except 
that  it  is  only  to  be  exercised  when  it  appears  "  just  or  con- 
venient" (o). 

The  appointment  of  a  receiver  has  been  extended  under  this 
section  to  the  whole  property  comprised  in  a  security,  as  to  part 
of  which  the  incumbrancer  was  a  legal,  and  as  to  part  equitable, 
mortgagee  (p). 

The  expression  "interlocutory  order"  in  this  enactment  means  Meaning  of 
any  order  other  than  an  order  made  by  way  of  final  judgment  tory  order.'"' 
at  the  hearing  of  the  cause,  whether  such  order  be  made  before 
judgment  or  after  (q). 

The  Court  has  jurisdiction  to  make  an  order  appointing  a  Appointment 
receiver  at  the  trial  of  the  action  as  well  as  upon  an  interlocutory 
application  (r). 

The  application  for  the  appointment  of  a  receiver  may  be  Forni  of 
made  either  by  motion  or  by  petition  (s)  ;  but,  according  to  the  app  ' 
present  practice,  the  application  in  actions  relating  to  mortgage 
securities  is  generally  made  on  motion.     In  cases  arising  within 
the  Eailway  Companies  Act,  1867  (/),  or  the  Mortgage  Deben- 
ture Acts  (h),  a  receiver  may  be  appointed  on  petition. 

The  Court  has  no  jurisdiction  to  appoint  a  receiver  unless  No  appoint- 
an  action  is  pending  (as)  ;  but,  for  this  purpose,  an  originating  action  pend- 
summons  is  an  action  (//).     This  rule  applies  even  in  the  case  ^o- 

(m)  Berney  v.  Smell,  1  J.  &  "W.  647  ;  (?)  Smith  v.  Cowcll,  6  Q.  B.  D.  75, 

Sturch  v.    Young,    5  Beav.    557.     See  C.  A. 

Holmes  v.  Bell,  2  Beav.  298  ;    White  v.  (r)  He  Frytherch,  Frytherch  v.   7111- 

Smule,  22  Beav.  72  ;  Acklancl  v.  Grave-  Hams,  42  Ch.  D.  590. 

ver,  31  Beav.  482  ;  Fripp  v.  Chard  R.  (s)  Bambrigge  v.  Blair,  4  L.  J.  Ch. 

Co.,  11  Ha.  241  ;  Fall  v.  Elkins,  9  W.  N.  S.  207. 

R.  861.  (i)  30  &  31  Vict.  c.  127.     See  post, 

(w)  36  &  37  Vict.  c.  66,  s.  25  (8).  p.  933. 

(o)  Per  Jessel,  M.  R.,  Gawthorpc  v.  («)  28  &  29  Vict.  c.  78  ;    33   &   34 

Gaicthorpe,  W.  N.  (1878)  91.  Vict.  c.  20.     See  post,  p.  937. 

(p)  Pease  v.  Fletcher,  1  Ch.  D.  273  ;  (r)   Exp.  Mountfort,  15  Ves.  445. 

notwithstanding    Eabershon    v.    Gill,  (>/)  Re  Fawsitt,  Gotland  v.  Burton,  30 

W.  N.  (1875)  231 ;   Tillett  v.  Nixon,  25  Ch.  D.  231,  C.  A. 
Ch.  D.  239. 
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of  infant  mortgagors  (s)  ;  but  a  receiver  may  be  appointed 
over  the  property  of  a  lunatic  on  petition  though  no  action  is 
pending  («). 

A  receiver  may  be  appointed  in  proceedings  for  foreclosure 
commenced  by  originating  summons,  under  R.  S.  C,  Ord.  LV. 
r.  5a  (ft),  at  any  time  after  service  of  the  summons  (c) ;  and,  in 
an  urgent  case,  leave  may  be  given  to  serve  notice  of  motion  to 
appoint  a  receiver  together  with  the  summons  (d)  ;  leave  for 
this  purpose  may  be  given  ex  parte  subject  to  any  objections  (e). 
Costs  of  an  action  commenced  by  writ  will  not,  therefore,  be 
allowed  merely  on  the  ground  that  an  order  for  the  appointment 
of  a  receiver  is  asked  for  (/). 

If  the  mortgagor  was  out  of  the  jurisdiction,  the  Court  would 
formerly  have  dispensed  with  service  of  notice  to  appoint  a 
receiver  (g) ;  but  it  seems  doubtful  whether  this  would  be  done 
under  the  present  practice  (h). 

Where  the  appointment  of  a  receiver  is  the  substantial  object 
of  an  action,  the  writ  should  be  indorsed  with  a  claim  for  such 
appointment  (>).  And,  apparently,  a  similar  rule  would  apply 
in  the  case  of  an  originating  summons.  But  the  writ  may  be 
amended  by  the  insertion  of  a  claim  for  a  receiver  (?)  ;  and  a 
creditor  who  has  obtained  judgment  may  obtain  the  appoint- 
ment of  a  receiver,  though  the  writ  did  not  originally  claim  a 
receiver  and  has  not  been  amended  (/.•) . 

The  mortgagee  of  the  share  of  one  tenant  in  common  of  a 
mine  or  colliery  may,  in  a  suit  for  an  account  against  the  mort- 
gagor and  co-tenants  in  common,  apply  for  the  appointment  of 
a  receiver,  without  praying  a  dissolution  of  the  concern  (/). 

If  the  application  for  a  receiver  be  made  by  a  plaintiff,  it 
may  be  made  either  ex  parte  or  with  notice  (w).  An  application 
ex  parte,  made  without  notice  to  the  person  whose  property  is 


(;)  Exp.  Mountfort,  1/5  Ves.  445. 

Exp.  Whitfield,  2  Atk.  316. 
i,    See  post,  p.  L020. 

/■,  Franke,   Drake  v.  Franks,  W. 

J8)  69.  Bee  Weston  \.  Levy,  W. 
N.  |  ,'  :•; ,  Gee  v.  Bell,  36  Ch.  D. 
[60  .  Ban  r.  Warding,  W.  N.  (1887) 
261  ;  Robton  v.  Homer,  W.  N.  (1893) 
100. 

Smeed   v.   Cumberland,  :'i   B.  J. 

Rob  on  \.  Earner,   W.  N. 
100. 

/;„/,  on  7.  Horner,  \V.  N.  (1893) 

100. 


(/■)  Barr  v.  Harding,  W.  N.  (1887) 
251;  O'Kelly  v.  Culverhome,  W.  N. 
(1887)  36  ;  Re  Franke,  Brake  v.  Franke, 
sup. 

(</)   Tanfieldv.  Irvine,  2  Russ.  149. 

(//)  Kerr  on  Receivers,  p.  115.  See 
post,  ]>.  L021. 

(»)  Colebottrne  v.  Cohbowrne,  1  Ch.  D. 
690,  0.  A. 

f/j  Worton  v.  Clover,  W.  N.  (1877) 
206  ;  Salt  v.  Cooper,  10  Ch.  D.  544, 
('.  A. 

(/)  Bentley  \.  Bates,  4  Y.&  C.Ex.  182. 

(«i)  R.  S.  C,  Ord.  L.  r.  0. 
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sought  to  be  affected,  ought  not  to  be  granted  even  after  judg-  chap.  xlyi. 
ment,  except  in  cases  of  emergency  (>t),  and  is  only  justified 
where  there  is  evidence  of  immediate  danger  to  the  property 
which  is  the  subject  of  the  security,  or  of  other  circumstances 
of  an  urgent  nature  (o).  Under  very  special  circumstances,  a 
receiver  may  be  appointed  ex  parte  before  service  of  the  writ  (p). 

Where  it  is  desired  to  serve  the  defendant  with  notice  of  Leave  to 
motion  for  a  receiver  before  appearance,  special  leave  of  the  of'motion06 
Court  must  be  obtained  (q),  and  leave  to  give  short  notice  of 
motion  must  be  expressly  given  for  that  purpose  (r).  The  fact 
of  leave  having  been  given  must  be  mentioned  in  the  notice  of 
motion,  which  must  be  served  on  the  defendant  personally  (s), 
unless  he  has  absconded  (/). 

The  order  appointing  the  receiver  will  be  made  upon  affidavit 
of  service  of  the  notice  of  motion  (it). 

A  defendant  may  now,  by  R.  S.  C,  Ord.  L.  r.  6,  at  any  Application 
time  after  he  has  entered  an  appearance,  and  either  before  or  f^- arfpoin^ 
after  judgment  (x),  apply  for  the  appointment  of  a  receiver,  but  ment  of 
such  an  application  must  be  made  upon  due  notice  to  the  plain- 
tiff (//),  unless  in  case  of  urgency  (s). 

The  application  for  appointment  of  a  receiver  may  be  to  the  To  whom 
Court  or  a  judge.     The  Court  of  Appeal  can  appoint  a  receiver  ^y  ^  made 
though  no  order  for  such  appointment  has  been  made  in  the 
Court  below  (a) . 

If  the  application  is  made  in  an  action  commenced  by  writ,  When  appli- 
and  is  an  original  application,  it  must  be  made  in  open  Court  be  made  in 
unless  the  appointment  is  by  consent  (b)  ;  but  an  application  for  Court  or  in 
the  appointment  of  a  receiver  in  place  of  one  already  appointed 
may  be  made  in  Chambers  (c) .     In  the  case  of  an  originating 
summons,  a  receiver  may  be  appointed  either  in  Chambers  or  in 


(«)  Lucas  v.  Harris,  18  Q.  B.  D.  127,  (t)  Bowling  v.  Hudson,  14  Beav.  423  ; 

at    p.    134,    C.   A.      See    Caillard    v.  London   and  South    Western    Bank    v. 

Caillard,  25  Beav.  512.  Facet/,  19  W.  R.  676. 

(o)   Taylor  v.  EckersUy,  2  Ch.  D.  302;  (m)  Meaden  v.  Sealey,  6  Ha.  620. 

Hyde  v.  Warden,  1  Ex.  D.  309  ;   Cash  (x)  Sargent  v.  Bead,  1  Ch.  D.  600. 

v.    Parker,   12  Ch.  D.  294  ;  Fuzzle  v.  (y)  See   Barlow   v.    Gains,   8   Beav. 

Bland,  11  Q.  B.  D.  711.  329. 

(p)   H v.  H ,  1  Ch.  D.  (z)  Hick  v.  Lockwood,  W.  N.   (1883) 

276.  48. 

(q)  Ramsbottom  v.  Freeman,  4  Beav.  (a)  Hyde  v.  Warden,  1  Ex.  D.  309, 

145.  C.  A. 

(>•)  Hart  v.  Tulk,  6  Ha.  611.  (b)   Blackborough  y .  Ravenhill,  16  Jur. 

(s)  Hill   v.    Rimmell,    8    Sim.    632;  1085. 

Meaden  v.  Sealey,  6  Ha.  620  ;  Jacklin  (c)  Grote   v.  Bing,    20  L.    T.    124  ; 

v.  Wilkins,  6  Beav.  608.  Booth  v.  Coulton,  16  "W.  R.  683. 
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No  appoint- 
ment after 
foreclosure 
absolute. 


Court  immediately  or  at  any  time  after  the  service  of  the  sum- 
mons (d). 

An  order  for  the  appointment  of  a  receiver  cannot  be  obtained 
after  a  decree  for  foreclosure  absolute,  the  action  being  then  at 
an  end  ;  unless  the  Court  should,  for  sufficient  reasons,  think 
proper  to  open  the  foreclosure  (e). 


Appointment 
is  in  discre- 
tion of  Court. 


ii, — In  what  Cases,  and  at  whose  instance,  a  Receiver  will  be 
appointed. — The  appointment  of  a  receiver  is  a  matter  entirely 
within  the  discretion  of  the  Court,  in  the  exercise  of  which  it  will 
be  guided  by  a  consideration  of  the  circumstances  of  the  par- 
ticular case  (/).  In  the  case  of  an  application  by  a  mortgagee 
for  that  purpose,  there  are  obvious  conveniences  in  appointing  a 
receiver  so  as  to  prevent  a  mortgagee  from  being  in  the  onerous 
position  of  a  mortgagee  in  possession  (7/). 

The  appointment  of  a  receiver  will,  as  a  general  rule,  be  made 
as  a  matter  of  course  on  the  application  of  a  mortgagee,  whether 
legal  or  equitable,  if  the  interest  payable  under  the  security  is  in 
arrear  (//),  even  though  the  mortgagee  is  not  entitled  to  enforce 
his  security  by  foreclosure  or  sale,  by  reason  of  a  covenant  on 
his  part  that  the  principal  shall  not  be  called  in  for  a  specified 
period  (/)  ;  or  if  the  property  comprised  in  the  mortgage  would 
be  in  danger  if  left  until  the  hearing  in  the  possession  of  the 
mortgagor  (,/).  So,  a  receiver  may  be  granted  to  an  equitable 
mortgagee  by  deposit  of  deeds  (/»•) .  Where  a  debtor  has  agreed  to 
give  a  mortgage,  and  has  not  performed  the  agreement,  and  the 
interest  is  in  arrear,  a  receiver  will  be  appointed  before  defence, 
though  no  waste  or  other  detriment  to  the  property  is  shown  (/). 

A  receiver  may  be  appointed  though  the  applicant's  title  is  in 
dispute  (m),  but  lie  must  show  &  prima  facie  title,  legal  or  equit- 
able (n).     The  Court  will  not,  upon  an  application  for  a  receiver, 


(d)  Re  Franke,  Brake  v.  Frank,:,  W. 
N.  (1888)  69. 

(e)  Wills  v.  Luff,  38  Oh.  D.  197. 

/,  Qrevillt  \.  Fleming,  2  J.  &  L. 
339  ;  /.'<  "Henry  Pound,  's«>/,  and  Hutch- 
ins,  12  Ch.  I).'  102,  .-it  p.  H9. 

/'.  /■  <  'ottuii,  L.  J.,  in  /,''  I'll)"  ,  I  7 
(l'  B.  D.  743,  al  p.  749.  Bee  Be 
Vrythereh,  Prytherch  v.  Williams,  42 
Hi.  I).  690. 

/,  slml.ii  v.  Duke  of  Marlborough, 
•I  M.mI.I.  463  ;  and  Bee  Duel  worth  v. 
Trafford,  L8  Vea.  288  ;  Tret  v.  Hinde, 
2  Sun.  7  ;   Wilson  v.  Wilson,  2  Ka  a, 

/  i     Worcester  and    Hie- 


mingham  Canal  Co.,  L.  R.  G  Eq.  447. 

(<)  Burrowes  v.  Molloy,  2  J.  &  L.  52 1 . 

\j)  Evans  v.  Coventry,  5  DeG.  M.  & 
G.  917.  Sec  Whitworth  v.  Whyddon, 
2  Mac.  &  G.  .r).r) ;  Herbert  v.  Greene,  3  Ir. 
Ch.  R.  271',  273. 

(/,-)  Bodgm  v.  Bodger,  11  W.  R.  160. 

(/)  Aberdeen  v.  Chitty,  3  Y.  &  C.  Ex. 
379. 

(in)  Herri/  v.  Keen,  61  L.  J.  Ch.  912. 
Bee  Bodger  v.  Bodger,  supra. 

Cupit  v.  Jackson,  L3  IVi.  721, 
7:;  i  ;  //  hitt  v.  8maU,  22  Beav.  73  ; 
//  hits  v.  J  a  mi*,  26  Bout.  191. 
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decide  or  prejudice  the  cause  (o),  or  say  what  view  will  bo  taken     chap,  xi.vi. 
at  the  hearing  (p). 

The  assignee  of  an  insolvent  grantor  of  a  rentcharge  was  held 
to  be  a  necessary  party  to  a  bill  for  a  receiver,  though  the  object 
of  the  suit  was  only  to  affect  the  possession  and  not  the  title  of 
the  estate  (</). 

A  receiver  will  not  be  granted  where  the  amount  of  the  pro- 
perty is  so  small  that  there  is  nothing  likely  to  be  recovered  (r) . 

Where  a  mortgagee  has,  under  or  by  virtue  of  his  security, 
power  to  appoint  a  receiver,  and  has  exercised  such  power,  the 
proper  course  appears  to  be  to  apply  to  the  Court,  not  to  appoint 
a  receiver,  but  for  an  order  giving  liberty  for  the  receiver  already 
appointed  to  exercise  such  powers  as  are  desired,  and  which  could 
only  be  exercised  under  the  discretion  of  the  Court  (s). 

Formerly,  a  mortgagee  who  had  taken  possession  could  not  Appointment 
have  a  receiver  appointed  by  the  Court  (7) .     But  a  legal  mort-  L^eeha^" 
gagee  may  now,  even  though  he  has  taken  possession,  apply  to  taken  posses- 
have  a  receiver  appointed.     And  if  the  circumstances  are  such 
as  to  render  it  just  and  convenient  that  a  receiver  should  be 
appointed  in  such  a  case,  the  application  will  be  granted  (u)  ; 
but  it  is  entirely  in  the  discretion  of  the  Court  to   grant  or 
refuse  the  application.     A  legal  mortgagee  who  has  once  taken 
possession  of  mortgaged  property  cannot  relinquish  it  at  his 
pleasure,  and,  as  a  general  rule,  the  Court  will  not  assist  him  to 
do  so  by  appointing  a  receiver  (#). 

A  receiver  was  appointed  on  the  interlocutory  application  of  Mortgagee 
a  legal  mortgagee,  where  the  mortgagor  prevented  him  from  j?rrne^e^]^ 
taking  possession  of  the  premises  (//).  possession. 

If  the  first  mortgagee  be  in  possession,  the  Court  will  not,  in  Appointment 
general,  on  the  application  of  a  subsequent  mortgagee,  or  other  °£  aPPllcatlon 
creditor,  appoint  a  receiver,  but  the  second  mortgagee  must  redeem  mortgagee 
the  first,  according  to  his  own  statement  of  the  amount  due  on  his  mortgagee  is 
security  (z).     Even  if  the  first  mortgagee  is  unable  to  state  with  in  possession. 

(o)  Suguenin  v.  Basley,  13  Ves.  107.  («)   Tillctt  v.  Nixon,  25  Ch.  D.  238  ; 

(p)  Fripp    v.    Chard  Sail.    Co.,    11  Mason   v.    Westoby,    32    Ch.    D.    206; 

Hare,   264.     See  also  Skinners'   Co.  v.  County   of  Gloucester   Bank    v.    Rudry 

Irish  Soc.,  1  My.  &  Cr.  164;   Greville  Merthyr,  §c.  Colliery  Co.,  (1895)  1  Ch. 

v.  Fleming,  2  J.  &  L.  335.  629,  C.  A. 

{q)  Curtin  v.  Darey,  2  J.  &  L.  718.  (x)  Re  Prytherch,  Prytherch  v.  Jf'il- 

(r)  I ■    v.    K ,    W.    N.  Hams,  42  Ch.  D.  590. 

(1884)  63.  (y)   Truman  v.  Redgrave,   18  Ch.   D. 

(s)  Re  Henry  Pound,  Son  and  Hutch-  547. 
ins,  42  Ch.  D.  402.  (z)  Berney  v.  Sewell,  1  J.  &  W.  647 ; 

it)  Sturch  v.  Young,  5  Beav.  557.  Caldwell  v.  Ellison,  9  L.  T.  N.  S.  751. 
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precision  what  is  due  to  liim,  but  can  state  upon  oath  that 
something  is  due  to  him  on  the  security,  the  Court  will  not  go 
into  evidence  to  contradict  the  statement,  and  will  refuse  to 
appoint  a  receiver  against  him  (a).  But  the  Court  will,  in  such 
a  case,  oblige  the  first  mortgagee,  on  payment  being  made  to  him 
of  the  amount  which  he  swears  to  be  due,  to  give  security  to 
refund,  if  it  should  appear  upon  account  that  he  has  received 
too  much  (Jj). 

If,  however,  the  first  mortgagee  cannot  positively  assert  on 
oath  that  something,  however  small,  is  due  to  him,  the  Court 
will  appoint  a  receiver  (c),  and  such  assertion  must  be  clear  and 
unequivocal  (V) .  If  the  accounts  are  in  so  confused  a  state  as 
to  prevent  the  first  mortgagee  from  asserting  positively  that 
something  is  due,  the  Court  wil  assume  that  nothing  is  due,  and 
will  appoint  a  receiver  (c) .  But  time  may  be  given  to  him  to 
examine  the  accounts  and  make  an  affidavit  of  the  debt  (/). 

So,  a  receiver  will  be  appointed  if  the  party  applying  offer  to 
pay  off  the  first  mortgagee  according  to  his  own  demand,  and 
the  latter  refuse  to  accept  what  is  due  to  him,  or  will  not  swear 
that  anything  is  due  (g). 

A  charge  of  mismanagement  and  collusion  is  not  sufficient 
ground  on  motion  before  defence  to  take  the  possession  from 
the  first  mortgagee  (//) ;  and  in  order  to  deprive  him  of  the 
possession,  on  the  ground  of  mismanagement,  the  charge  must 
be  of  a  clear  and  specified  nature  (/).  The  puisne  mortgagee, 
however,  though  not  entitled  to  a  receiver,  may  obtain,  if  a 
primd  facie  case  of  mismanagement  is  made  out,  an  order  direct- 
ing regular  accounts  to  be  kept,  and  for  inspection  of  books, 
&c.  (k). 
When  first  But   if  the  first  mortgagee  be  not  in   possession,  a  second 

noHnpoesas-   mortgagee  may  have  a  receiver,  without  prejudice  to  the  rights 
bob.  of  the  first  (/),  although  the  mortgagor  has  not  appeared  to  the 

suit  and  is  out  of  the  jurisdiction  (m).     The  Court  will   not 


When  re- 
ceiver will  be 
appointed  in 
such  cases. 


a)  Quarrell  v.  Bedford,  13  Ves.  378; 
i:  we  v.  Wood,  2  .1.  &  W.  568. 

Dan.   «'!,.    |\    1G07.      Sec  llmmj 
v.  Sewell,  1  J.  &  W.  .'it  p.  649. 

.     Quarrell  v.   Bedford,  tup.;  Bowe 
v.  Wood,  tup. 

II,:.    v.  Moore,  16  Beav.  L75. 
\t     ( ,,,i,  \nglon  \ .  Pat  her,  18  Ves.  169  ; 
////.    v .  Moon  ,  tup. 
(f)  Codrington  v.  Varkm .    up 

Berney  v.  8e%cett,  I  J.  &  W.  C47. 
i, ,   Ibid.  ' 


(i)  Sowe  v.  Wood,  2  J.  &  W.  553. 
Sc..  Hxrklr,/  v.  Lord  Jinn/,  2  Ha.  306 
(charge  <>i'  mismanagement  against 
trustees  in  possession). 

(/,)   Howe  v.  Wood,  supra. 

(I)  Berney  v.  Sewell,  U.  &  W.  647; 
linjini  \.<  'iiniiir/i ,  1  Cox,4'2'_';  Ihilmrr  v. 
Dashwood,  2  Cox,  378;  and  see  Phippsy. 
Bishop  of  Bath  and  Wells,  2  Diok.  608  ; 
Price  v.  Williams,  <!.  Coop.  31  ;  Arch' 
deacon  \.  Bowes,  3  Anst.  7'r>'2. 

(»i)    TuDjii  lil  v.  Irvine,  2  Russ.  149. 


OVER  WHAT  PROPERTY  RECEIVER  APPOINTED.  931 

allow  a  first  mortgagee  to  object  to  the  appointment  of  a  receiver    chap.  xlvi. 
at  the  instance  of  a  puisne  incumbrancer,  unless  the  first  mort- 
gagee will  exercise  his  legal  right  of  entry  and  take  possession 
of  the  property  (n). 

"Where  mortgagees  of  the  whole  of  a  property  declined  to 
enter  into  possession,  the  Court,  at  the  instance  of  puisne  mort- 
gagees of  an  undivided  fifth  share,  in  an  action  for  partition  or 
sale,  appointed  a  receiver  of  the  rents  of  the  whole  property  (o). 

The  Court  may  appoint  a  receiver  at  the  instance  of  an  equit- 
able mortgagee,  although  the  first  mortgagee  has  under  his 
security  a  power  to  appoint  a  receiver  which  has  become  exer- 
ciseable  (p). 

iii. — Over  what  Property  a  Receiver  may  be  appointed. — The  Form  of 
order  appointing  a  receiver  should  distinctly  state  over  what  or  er" 
property  the  receiver  is  appointed  (q) . 

A  receiver  may  be  appointed  of  the  rents  and  profits  of  real 
estate,  and  of  all  personal  estate  of  which  creditors  may  have 
execution  at  law  by  writs  oifi.fa.  or  elegit  [r)  ;  also  of  all  pro- 
perty which  is  regarded  as  assets  in  equity  (s)  ;  but  not  of 
any  other  property,  unless  it  is  assignable  and  actually  assigned 
or  charged  by  the  mortgage  deed. 

The  Court  has  appointed  receivers  of  a  manor,  to  hold  courts, 
&c.  (t)  ;  of  collieries  and  other  mines  (w) ;  tithes  {%)  ;  of  a  rent- 
charge  (//)  ;  of  turnpike  and  other  tolls  (s) ;  of  an  equity  of 
redemption  (a)  ;  of  an  equitable  interest  in  land  where  the  legal 
estate  is  vested  in  trustees  (b)  ;  of  a  fund  standing  to  the  credit 
of  a  debtor  in  another  Court  (c)  ;  of  a  reversionary  interest  (d) 


(»)  Silver  v.  Bishop  of  Norwich,   3  (x)  Lymberry  v.  Helsham,  1  Ir.  Ch.  R. 

Swanst.  114,  n.  633. 

(0)  Sumsion   v.   Crutwell,   31  W.   R.  (y)    Wise  v.  Bcrcsford,  3D.  &  War. 

399.  276;   Cullenx.  Bean,  %c.  of  Killaloe,  2 

(p)  Bord  v.  Tollemache,  1  N.  R.  177.  Ir.  Ch.  R.  133. 

(q)   Crowe  v.  Wood,  13  Beav.  271.  (z)  Lord  Crewe  v.  Edleston,  1  De  G. 

(r)  Bavis  v.  Bake  of  Marlborough,  1  &  J.  93. 

Swanst.  74,  at  p.  83.  (a)  Anglo-Italian  Bank  v.  Bavies,  9 

(s)  Blanchard  v.   Caivthorne,  4   Sim.  Ch.  D.  275,  C.  A.  ;   Smith  v.  Cowell,  6 

572  ;  Gore  v.  Bowser,  3  Sm.  &  G.  8.  Q.  B.  D.  75,  C.  A. ;  Exp.  Evans,  13 


(0  Thellmson  v.  Woodford,  13  Ves 
209  ;  4  Madd.  420.  See  Windham  v 
Giubilei,  W.  N.  (1871)  119. 

(«)  Jefferys  v.  Smith,  1  J.  &  W.  298 
Clcgg  v.  Fishwick,   1   Mac.  &  G.  294 
Peek  v.  Trimsmaran  Colliery  Co.,  2  Ch 
D.   116;    Campbell  v.  Lloyd's  Bank,  58       711 
L.  J.  Ch.  424. 


Ch.  D.  253.     See  ante,  p.  649. 

(/;)  Wells  v.  Kilphi,  L.  R.  18  Eq. 
298. 

{c)  West  head  v.  Beilly,  25  Ch.  D. 
413. 

(d)   Fuzzle  v.    Bland,   11    Q.    B.    D. 
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Property 
of  married 
woman. 


Income  vested 
in  trustees. 


Profits  of 
benefice. 

Pay  and 
salary  of 

ofli'    r. 


Pension. 


of  a  newspaper  (c)  ;  of  an  hotel  (/)  ;  and  other  businesses  ({/). 
And  in  a  proper  case  a  manager  of  a  mortgaged  business  or 
undertaking  niay  be  appointed  (//).  So  also  a  receiver,  with 
power  to  manage,  may  be  appointed  of  a  ship  under  a  registered 
statutory  mortgage  (/). 

A  receiver  may  be  appointed  of  the  separate  estate  of  a  mar- 
ried woman,  provided  she  is  not  restrained  from  anticipation  (/,•). 
But  where  a  married  woman  purports  to  mortgage  property 
which  is  subject  to  such  restraint,  a  protection  order  subse- 
quently obtained  by  her  will  not  apply  to  such  property,  so  as 
to  entitle  the  mortgagee  to  apply  for  the  appointment  of  a 
receiver  thereof  (/). 

So  also  a  receiver  may  be  appointed  of  the  income  of  a  fund 
which  is  vested  in  trustees  (>u)  ;  but  not  when  the  payment  of 
such  income  to  the  debtor  is  wholly  dependent  on  the  discretion 
of  the  trustees  (;?■). 

A  receiver  was  appointed  of  a  mortgage,  part  of  a  testator's 
estate,  against  a  trustee  and  executor  of  the  will,  who  by  refusing 
to  act  had  rendered  a  suit  necessary,  on  the  application  of  the 
person  beneficially  interested  in  the  mortgage  moneys  (o). 

A  receiver  cannot  be  appointed  of  the  profits  of  an  ecclesiastical 
benefice,  as  a  charge  on  such  profits  is  prohibited  by  statute  (/>). 

A  receiver  cannot  be  appointed  of  the  pay  or  half-pay  of  a 
military  or  naval  officer  (q),  or  of  the  salary  of  any  office  which 
cannot  be  lawfully  assigned  (/■). 

A  receiver  may  be  appointed  of  any  pension  which  is  legally 
assignable  («)  ;  but  not  of  a  pension  the  assignment  of  which  is 
prohibited  by  statute  (t),  or  by  public  policy,  by  reason  of  such 
pension  being  granted  partly  in  consideration  of  future  service  (u) . 


(e)  Chaplin  v.  Young,  6  L.  T.  N.  S. 
97;    Kelly  v.  Button,  17  W.  R.  42.0. 

(/)  Truman  v.  "Redgrave,  18  Oh.  D. 
647.  ' 

(g)  See  Seton  on  Decrees,  pp.  G43  ct 

■"  /■ 

See  infra,  p.  933. 
(i)  Fairfield  Shipbuilding,  $c.  Co.  v. 
/ 1    ,,. ,    ,.,  i    East  i  oa  i  Express  Steam- 
ship Co.,  W.  N.  (1896)  64. 

Bryant  v.  Bull,  LOCh.  1>.  L63;  Re 
Peaa  and  Waller,  24  Ch.  D.  406,  0.  A.; 
/'.,/    v.  Uylrea,  W.  N.  (1884)  64.    Bee 
Eood-Barrt  v.  Cat  heart,  (No.  L)  (1894 
2  <■).  B.  66  I,  0.  A. 

/    Eill  v.  Cooper,  (1893)  2  Q.  B.  86, 
0.  A. 

■.    /.  u  her,  28  W,  R.  881 ; 
It  ,u,   v.  Stenton,    II    O.   B.   I).  618, 


630,  C.  A. 

(«)  Jenner-Fust  v.  Needham,  32  Ch. 
D.  582,  C.  A. 

(o)  Palmer  v.  Wright,  10  Beav.  234. 

\p)  13  Eliz.  c.  20;  57  Geo.  III. 
c.  99.     See  ante,  p.  438. 

{'[)  Apthorpe  v.  Apthorpe,  57  L.  T. 
518. 

{r)  Cooper  v.  Reilly,  1  R.  &  My.  560. 
Bee  Palmer  v.  Bate,  6  Man.  28;  Exp. 
Hug  gins,  21  Ch.  D.  86  ;  Re  Mirams, 
(1891)  1  (\.  B.  694. 

(s)    Re  Minims,  sup. 

{/)  Birch  v.  Bireh,  8  P.  D.  163 ; 
/  as  v.  Harris,  18  O.  B.  D.  127  ; 
Brenan  v.  Morrisey,  26  L.  I«.  [r.  618. 

(//)  Davis  \.  />/,/.,  of  Marlborough, 
1  Bwanst.  71  ;  Wells  v.  Foster,  8  M.  ic 
W.  L62. 
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The  assignability  of  pa}',  salaries  aud  pensions,  has  been  dis-     chap.  xlvi. 
cussed  in  a  former  chapter  (%) . 

A  receiver  will,  it  seems,  be  appointed  of  the  profits  of  an 
office  granted  by  letters  patent  (>/)  ;  so  also  the  salary  of  the 
chaplain  to  a  workhouse  (z). 

In  the  case  of  Feistel  v.  King's  College  (a),  the  M.  R.,  after  Profits  of 
deciding  on  the  validity  of  the  assignment  of  the  profits  of  the  fellowsluP- 
fellowship,  said  that  he  would  either  appoint  a  receiver  of  such 
sums  as  might  be  thereafter  appropriated  by  the  college  for  the 
dividend  of  the  debtor,  or  adopt  any  other  mode  of  securing 
the  plaintiff's  interest  which  might  be  more  satisfactory  to  the 
college. 

A  receiver  may  apparently  be  appointed  of  future  earnings  Future 
of  any  kind,  if   such  earnings  are   assignable  and  have  been  earmn&s- 
included  in  a  mortgage ;  but   unless  a  man   has  assigned   or 
charged  his  future  earnings,  they  cannot  be  prospectively  im- 
pounded by  his  creditors  by  any  ordinary  process  of  execution, 
legal  or  equitable  (b). 

A  receiver  will  not  be  appointed  at  the  suit  of  specialty 
creditors  of  the  testator  against  the  mortgagee  of  the  devisee  of 
the  tenant  for  life  of  an  equitable  interest  (c) . 

Receivers  are  always  appointed  without  prejudice  to  the 
rights  of  prior  incumbrancers  (d). 

A  mortgagee  of  a  railway  company  who  has  recovered  judg-  Railway 
ment  against  the  company  may  avail  himself  of  the  provisions  Act^ise?.8 
of  the  Railway  Companies  Act,  1867  (e). 

By  sect.  4  of  that  Act,  the  rolling  stock  and  plant  of  a  Appointment 
railway   company   are,  for   the   future,  protected   from   being  aua^mamger 
taken  in  execution  ;  but  a  receiver,  and,  if  necessary,  a  manager,  of  under- 
of  the  undertaking,  may  now  be  appointed,  on  the  petition  of  a 
judgment  creditor ;  and  the  moneys  paid  to  such  receiver  or 
manager,  after   providing    for   the   working   expenses   of    the 
railway  and  other  outgoings,  will  be  applied  and  distributed 
under  the  direction  of  the  Court. 

The  protection  of  rolling  stock   from  execution  under  this 


(x)  Chap.  XVIII.  pp.  298  et  seq.  (b)  Holmes  v.  Millage,  (1S93)  1  Q.  B. 

\y)  Blanchard  v.  Cawthorne,  4  Sim.  551,  C.  A. 

566.  (c)   Coope  v.  Cresswell,  12  W.  R.  299. 

(s)  Reg. v.  Judge  of  Lincolnshire  County  (d)  Rhodes  v.  Lord  Mostyn,  17  Jur. 

Court,  20  Q.  B.D.  167.  1007. 

(a)  10  Beav.  491,  509.  (e)  30  &  31  Vict.  c.  127,  made  per- 
petual by  38  &  39  Vict.  c.  31. 
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is  of  right. 
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judgment 
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appointed 

manager. 


Jurisdiction 
ill  pende  Bolely 

(.11  the  Act. 


Act  continues,  although  the  railway  is  afterwards  closed  for 
traffic  (/). 

The  Act  applies  only  to  the  undertakings  of  railway  com- 
panies, and  does  not  give  the  Court  jurisdiction  to  appoint  a 
manager  of  waterworks,  tramways,  or  other  undertakings  of 
a  public  nature  (g)  ;  but  the  statutory  protection  and  power 
extend  to  the  rolling  stock  and  plant  of  a  company  constituted 
by  statute  for  the  purpose  of  constructing  and  working  a 
railway,  even  though  the  railway  is  merely  a  subordinate  and 
ancillary  part  of  the  undertaking  authorized  by  the  statute  (//). 

A  railway  which  has  never  commenced  to  acquire  land  is  not 
an  undertaking  under  the  section  (/). 

The  appointment  of  a  receiver,  and,  if  necessary,  a  manager, 
on  the  application  of  a  judgment  creditor  who  is  unpaid,  is, 
under  this  section,  a  matter  of  right ;  and  the  only  evidence 
required  in  support  of  the  application  is,  that  he  is  such  a 
creditor,  and  that  his  judgment  is  unsatisfied,  and  that  the 
company  is  a  going  concern  carrying  on  its  own  business  and 
conducting  its  own  traffic  in  the  ordinary  way  (k) . 

But  where  an  order  appointing  a  receiver  and  manager  has 
been  made  on  the  application  of  one  judgment  creditor,  and 
is  in  force,  another  judgment  creditor  cannot  obtain  a  similar 
order  (/). 

In  determining  whether  it  is  necessary  to  appoint  a  manager, 
the  Court  will,  in  the  exercise  of  its  jurisdiction,  take  into  con- 
sideration the  position  of  the  company,  and  will  act  as  it  deems 
best  in  the  interest  of  all  the  creditors,  having  regard  to  the 
interests  of  the  public  (in). 

As  a  general  rule,  with  a  view  to  the  public  convenience,  if  a 
manager  of  a  railway  undertaking  is  appointed,  the  directors  of 
the  company,  or  some  of  them,  or  the  secretary,  will  be  appointed 
managers  or  manager  (>i). 

Prior  to  the  Act  above  referred  to,  the  Court  had  no  juris- 
diction  to   appoint    :i  manager  of  a   railway  or  other   public 


(/)  Midland  Waggon  Co.  v.  Potteries, 
fa  Bail.  ''".,  6  Q.  i:.  D 

Bldker  \.  Eerti  Waterworks  -"■>., 
il  Oh.  I).  399;  Marshall  v.  South 
Staffordshire  Tramways  Co.,  (1896  2 
Oh.  36. 

(h)    i treat     Northern     A'"'/.    Co.   v. 

'/',//, din,  L3  Q    B.  I>.  320,  C    \ 

/:,  /;,,  mingham  >\  Lichfield  Rail. 
Co.,  18  Ch.  I».  165. 

(/.•;  a    Manchester    \   Milford   Bail. 


Co.,  14  Ch.  D.  645,  C.  A. 

(/)  Be  Mersey  Rail.  Co.,  V  Ch.  I). 
610,  <'.  A. 

(w)  Re  Hull,  Bairnsley,  \r.  Rail.  Co., 
67  li.  T.  82.  See  Deacon  v.  Arden, 
60  I-.  T.  684,  and  Davies  v.  Vale  of 
Evesham  Preserves,  "'■'•  L.T.  l;">0(whero 
see  form  of  order  for  extending  period 
of  management ) . 

(>/)  Re  Manchester  §  MilfordRail.  Co., 
11  Ch.  \).  645,  C.  A. 


OVER  WHAT  PROPERTY  RECEIVER  APPOINTED.  ■)">r> 

undertaking,  nor  is  there  any  such  jurisdiction  independently    chap.  xlvi. 

of  the  Act ;    and  accordingly  the  appointment  of  a  manager 

cannot  be  made  upon  the  application  of  debenture  holders  in 

the  case  of  a  railway  or  other  public  company  incorporated  by  a 

special  Act  (o).     And,  indeed,  upon  the  principle  that  the  Court 

will  in  no  case  (except  in   cases   coming   under  the  Railway 

Companies  Act,  1867)  assume  the  permanent  management  of 

an  undertaking  of  a  public  nature,  the  Court  will  not  generally, 

at  the  instance  of  debenture  holders,  appoint  a  manager  of  such 

an  undertaking,  though  carried  on  by  a  company  formed  under 

the  Companies  Act,  1862  (p). 

The  powers  of  a  receiver  and  manager  under  the  section  extend  Receiver's 
to  providing  for  working  expenses ;  under  the  words  "  working  Powers- 
expenses,"  the  payment  of  the  hire  of  rolling  stock  is  included  (q). 

It  will  be  seen  hereafter  that  the  holder  of  a  mortgage  or  Appointment 
debenture  secured  upon  the  undertaking  of  a  railway,  canal,  or  of  receivers  of 
other  company  established  by  the  legislature  for  carrying  out  a  incorporated 
public  object,  whether  the  rolling  stock  is  or  is  not  expressed  to  A°tgr  specia 
be  included  in  the  security,  is  not  entitled  to  foreclosure  or 
sale  (r) .    Except  in  cases  coming  within  the  Railway  Companies 
Act,  1867,  the  proper  remedy  of  such  a  creditor  is  either  to  bring 
an  action  to  recover  the  amount,  or  to  apply  to  the  Court  for  the 
appointment  of  a  receiver  to  protect  his  security  (s).    The  power 
of  the  Court  to  make  the  appointment  is  independent  of  any 
Act  of  Parliament,  and  may  be  exercised  though  the  special  Act 
does  not  expressly  authorize  such  appointment  (t). 

The  mortgagee  or  debenture  holder  is  entitled  to  a  receiver  of  Where  a 

ppopiypr  will 

the  tolls  and  earnings  of  the  company  (it),  although  no  time  for  be  appointed. 
payment  of  the  principal  is  fixed,  if  he  has  given  six  months' 
notice  (jc)  ;  but  the  receivership  order  must  be  subject  to  prior 

(o)   Gardner  v.    London,    Chatham    $■  London,    Chatham   $   Dover   Hail.    Co., 

Dover  Bait.   Co.,  L.  R.  2  Ch.  A.  201  ;  L.  R.  2  Ch.  A.  201  ;  Blaker  v.  Herts, 

Blaker  v.  Herts,  $c.  Waterworks  Co.,  41  $c.   Waterworks   Co.,  41   Ch.  D.  399; 

Ch.  D.  399  ;  Marshal/  v.  South  Stafford-  Bartlctt  v.  West  Metropolitan  Tramways 

shire  Tramways  Co.,  (1895)  2  Ch.  36.  Co.,    (1893)    3   Ch.   437  ;    Marshall   v. 

(p)  Marshall  v.   South    Staffordshire  South      Staffordshire     Tramways      Co., 

Tramways  Co.,  sup.,  at  p.  54  ;  Pegge  v.  (1895)  2  Ch.  36. 

Neath  District   Tramways  Co.,  (1895)  2  (t)  De  Winton  v.  Mayor  of  Brecon, 

Ch.  508.  26  Beav.  533. 

(q)  Be  Eastern  and  Midland  Bail  Co.,  (u)  Furness   v.    Caterham   Bail.    Co., 

45  Ch.  D.  367,  C.  A.  25  Beav.  614,  619  ;  De  Winton  v.  Mayor 

(r)  Be  Cornwall  Minerals  Bail.   Co.,  of  Brecon,  26   Beav.   533  ;    Gardner  v. 

W.  N.    (1882)    132,    C.  A.      See  post,  London,    Chatham    §   Dover   Bail.    Co., 

p.  1001.  L.    R.    2    Ch.    A.     201,     213,     217; 

(s)  Frippv.  Chard  Bail.  Co.,  11   Ha.  Wickham  v.  New  Brunswick,  $c.  Co., 

241  ;  Potts  v.  Warwick  and  Birmingham  L.  R.  1  P.  C.  64. 

Canal  Co.,  Kav,  146  ;  Bowcn  v.  Brecon  (x)  Hopkins  v.    Worcester,  §c.   Canal 

Bail.  Co.,  L.  R.  3  Eq.  541 ;   Gardner  v.  Proprietors,  L.  R.  6  Eq.  437. 

VOL.  II. R.  L 
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incumbrances,  and  to  the  right  of  user  of  the  undertaking  for 
the  purposes  of  the  company,  and  to  the  powers  of  management 
in  the  directors  (y) ;  a  receiver  was  granted,  though  the  company 
had  duties  to  perform  the  neglect  of  which  might  subject  them 
to  indictment  (s) ;  and  though  a  receiver  might  have  been  ap- 
pointed in  a  summary  way  by  justices,  the  jurisdiction  of  the 
Court  is  not  taken  away  (a) . 

It  is  the  duty  of  the  receiver  to  receive  the  gross  receipts  (b) . 

A  judgment  creditor  of  a  railway  or  canal  company  has  a 
right  to  the  appointment  of  a  receiver  of  the  tolls  and  traffic 
receipts  (c).  As  between  a  judgment  creditor  and  a  mortgagee 
whose  security  is  prior  to  the  recovery  of  the  judgment,  the 
rights  of  the  former  will  be  subject  to  the  rights  of  the  receiver 
appointed  by  the  mortgagee  (cl),  and  also  to  the  right  of  user  of 
the  undertaking,  and  the  costs  of  management  (c).  "Where  a 
judgment  creditor  was  in  possession,  it  was  ordered  that  he 
should  be  served  with  notice  of  the  appointment  of  a  re- 
ceiver at  the  instance  of  a  mortgagee,  so  that  he  might,  if 
he  thought  fit,  apply  to  discharge  the  order  appointing  the 
receiver  (/). 

In  making  the  appointment  of  a  receiver  of  the  tolls  and 
earnings  of  a  public  company,  the  Court  will,  as  far  as  possible, 
endeavour  to  prevent  the  inconvenience  to  the  public  which 
would  arise  by  interruption  of,  or  interference  with,  the  ordi- 
nary conduct  of  the  undertaking  (g). 

A  mortgagee  or  debenture  holder  of  a  joint  stock  company 
whose  security  is  charged  on  the  undertaking,  property,  or 
assets  of  the  company,  is  entitled  to  the  appointment  of  a 
receiver  if  the  security  is  in  jeopardy,  though  no  interest  is  in 
arrear  (//)  ;  and,  in  a  proper  case,  he  may  obtain  the  appoint- 


(y)  Potts  v.  Warwick  <$•  Birmingham 
Co.,  Kay,  146. 

//  ypp  v.  Chard  Bail.  Co.,  11  Ha. 
241. 

(a)  Ibid.  And  see  East  Union,  §c. 
<'i>.  v.  Wart,  8  Exch,  L16 ;  Ames  v. 
/       1  nhead  Books  Co.,  20  Beai .  332. 

Simpson  v.  Ottawa  Rail.  Co.,  10 
I.   J.  P.  0.  L08. 

v.  II  in  u  "■/■   \   Birmingham 

Canal  Co.,  Kay.  I46j   Imperial  \  Mer- 

1  an  HI  Veu  ry  <V  Armagh 

"Rail,  Co.,  Ix.   I.'.  "  Bq.  624  .    Kingston 

bridg,  Rail.  Co.,  41  L.  J.  Oh.  152. 

('//  l.njij  v.  Sfathieson.    2  Gifl.  71  ; 


Wildi/  v.  Mid  Hants  Bail.  Co.,  16  W.  R. 
409. 

e)  See  cases  cited  in  note  (c). 

[f)  I)c  Winton  v.  Mayor  of  Brecon, 
20  Bcav.  539. 

((/)  Sec  Fripp  v.  Chard  Hail.  Co.,  11 
I Irn <  ,  241;  Potts  v.  Warwick  ,\-  Bir- 
mingham Canal  Co.,  Kay,  ll<i;  Ames 
v.  Birkenhead  Docks,  20  Beav.  360. 

(In  IV, hi, 1  v.  Mid  Wants  Rail.  Co., 
16  \V.  I,1,  409  ;  Macmahon  v.  North 
Kent  Ironworks  Co.,  (1891)  2  Ch.  1  19  ; 
/.'/  tillv.  Bradford  Tramways  Co.  ,W.N. 
1 L891  1  .'.I  ;  Thorn  v.  Nine  Reefs,  67 
L.  T.  93,  0.  A. 
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ment  of  a  receiver  and  manager  (i),  even  though  the  debenture    chap.  xlvi. 
debt  has  not  yet  actually  become  due  (,/) . 

Mortgagees  or  debenture  holders  must  generally  sue  on  behalf  Mortgagee 
of  themselves  and  all  others  of  the  same  class,  though  all  need  behalf  of 
not  concur  in  the  application  (/«•)  ;  and  if  one  take  judgment  and  cmiltor,:i- 
issue  execution,  he  must  hold  the  proceeds  in  trust  for  all  the 
mortgagees  or  debenture  holders  (/). 

By  the  Mortgage  Debenture  Acts,  1865  (m),  and  1870  (n),  if  Mortgage 
default  is  made  in  payment  of  principal  or  interest  secured  by  Acts. 
a  mortgage  debenture  issued  under  those  Acts,  any  person  for 
the  time  being  entitled  to  any  such  debenture  is  empowered  to 
enforce  his  security  by  procuring  the  appointment  of  a  receiver 
subject  to  the  prescribed  conditions. 

Where  a  receiver  has  been  appointed  in  a  debenture  holder's  Winding  up. 

action,  the  right  to  have  the  receiver  continued  is  not  taken 

away  by  an  order  to  wind  up  the  company  (o) . 

Where  mortgagors,  whether  private  individuals  or  joint  stock  Appointment 

i       t  t  .  of  receiver  as 

companies,  are  carrying  on  a  trade  or  business,  a  receiver  ap-  manager  0f  a 

pointed   by  the   Court  will,  in   a   proper   case,   be   appointed  Dusiness- 

manager  of  the  business  at  the  instance  of  the  mortgagee  or  the 

debenture   holders.      The   difference    between   a   receiver   and 

manager  is  clear ;  the  receiver  merely  takes  the  income  and 

pays   the   necessary   outgoings ;  the  manager  takes  over   and 

carries  on  the  business  (p). 

Managers  have  been  appointed  on  the  application  of  mort-  Instances  of 

gagees  of  a  newspaper  (q),  of  an  hotel  (>•),  of  collieries  and  other  ment.aPP°m  " 

mines  (s),  and  of  a  ship  (f). 

(i)  Pcekv.  Trinsmaran  Iron  Co.,  2  Ch.  (m)  28  &  29  Vict.  c.  78,  ss.  41,  42, 

D.    115  ;    Huntingdon  v.    Coal   Consu-  45,  46. 

titers'  Ass.,   1  Seton  on  Decrees,  649 ;  (n)  33  &  34  Vict.  c.  20. 

Campbell  v.  Lloyd's  Bank,  58  L.  J.  Ch.  (o)  Strong  v.    Carlyle  Press   (No.   1), 

424;    Makvns  v.  Percy  Ibotson,   (1891)  (1893)    1.  Ch.    268.      See    Whitley  v. 

1  Ch.  133;  Edwards  v.  Standard  Rolling  Ghallis,  (1892)  1  Ch.  64,  C.  A. 

Stock  Syndicate,  (1893)  1  Ch.  574.  (p)  Per  Jessel,  M.  R.,  in  Re  Man- 

(  j)    Re      Victoria     Steamships     Co.,  Chester  $■  Milford  Rail.  Co.,  14  Ch.  D. 

(1897)  1  Ch.  158.  645,  at  p.  653,  C.  A. 

(*)  Mellish  v.  Brookes,  3  Beav.  22  ;  (q)  Chaplin  v.  Young,  6  L.  T.  N.  S. 

Potts  v.  Warwick,  §c.   Co.,  Kay,   142  ;  97. 

Fripp  v.  Chard  Sail.  Co.,  11  Ha.  241;  (r)  Truman  v.  Redgrave,  18  Ch.  D. 

Legg  v.  Mathieson,  2  Giff.  71.  547. 

(/)  Bowen  v.  Brecon  Rail.  Co.,  L.  R.  (s)  Peek  v.  Trinsmaran  Iron  Co.,  2  Ch. 

3   Eq.    541;    Fountaine   v.   Carmarthen  D.  115  ;"  Campbell  v.  Lloyd's  Bank,  58 

Sail.    Co.,   L.    R.    5    Eq.    316,    324;  L.  J.   Ch.   424;    County   of  Gloucester 

Potteries,  $c.  Rail.  Co.  v.  Minor,  L.  R.  Bank  v.    Rudru    Merthyr  Colliery  Co  , 

6  Ch.  A.  621,  623.    But  see  Re  Potteries,  (1895)  1  Ch.  629,  C.  A. 

§c.  Rail.    Co.,    L.    R.   5    Ch.    A.   67  ;  (0   Fairfield  Shipbuilding,   $c.   Co.  v. 

Hartv.  East  Union  Rail.  Co.,  7  Exch.  London,  §c.  Steamship  Co., W.N. (189 5) 

246;  8  Exch.  116;   Bolckoiv  v.  Heme  64. 
Bay  Pier  Co.,  1  E.  &  B.  74. 

L2 
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A  receiver  appointed  by  the  Court  will  not  be  directed  to 
manage  a  business,  unless  the  business  is  expressly  or  by  clear 
implication,  included  in  the  security  (it) .  The  Court  has  power 
to  appoint  a  receiver  and  manager  of  a  colliery  at  the  instance 
of  a  mortgagee  or  debenture  holder,  though  the  business  is  not 
specifically  mentioned  in  the  instrument  of  charge  (%). 

The  Court  will  not  undertake  the  permanent  conduct  of  a 
business ;  and  accordingly  where  a  manager  of  a  business  is 
appointed  by  the  Court,  the  appointment  is  merely  ad  interim 
with  a  view  to  the  sale  of  the  business  as  a  going  concern  (//) . 

It  is  the  duty  of  a  receiver  and  manager  appointed  by  the 
Court  to  preserve  the  assets  by  carrying  into  effect  existing 
contracts  and  entering  into  such  new  contracts  as  are  necessary 
for  carrying  on  the  business,  but  not  so  as  to  impose,  by  specula- 
tive dealing  or  otherwise,  onerous  liabilities  on  the  partners  or 
company  (z) . 

Where  a  receiver  is  appointed  with  power  to  manage  a  busi- 
ness, but  without  any  express  authority  to  sell  or  let,  it  is  unusual 
for  him  to  enter  into  a  provisional  contract  for  sale  or  lease  of  the 
projoerty  without  an  application  for  authority  so  to  do ;  but,  though 
such  a  contract  is,  strictly  speaking,  ultra  vires,  it  might,  perhaps, 
be  confirmed  and  approved  by  the  Court,  if  the  terms  of  the  con- 
tract are  reasonable  and  proper  (a). 

The  appointment  by  the  Court  of  a  receiver  and  manager  of 
a  business  at  the  instance  of  the  mortgagee  operates  as  a  dis- 
missal of  the  clerks  and  servants  of  the  mortgagor  employed  in 
the  business  (b). 

Where  the  only  debenture  holder  of  a  company  brought  an 
action  to  enforce  his  securities,  the  Court,  on  his  application, 
appointed  the  managing  director  of  the  company  to  be  receiver 
and  manager  of  its  property  and  business  for  the  purpose  of 
selling  the  business  as  a  going  concern,  the  plaintiff  undertaking 
to  find  a  sum  for  working  expenses,  and  to  sell  the  property  as 
soon  as  possible  (c). 


(a)  Whitley  v.  OhaUu,  (1892)  1  Ch. 
84,  0.  A. 

Campbell    v.    Lloyd's    Bank,    58 
L.  J.  Oh.  424. 

(y)  Per  Lord  <  lairns,  in  Gardner  v. 
/.,, minii,  Chatham  ,\  Dover  Rail.  Co., 
I,,  i;.  2  Oh.  A.  201,  at.  p.  212.  See  also 
Day  v.  Sykee,  Wail.,,  ,\  Co.,  W.  N. 
209  .  /.''  Victoria  Steamboats  Co., 
(\HUT)  l  Oh.  [68. 

(z)  Taylor  v.  Neate,  89  Ch.  D.  588 
(receiver  appointed  on  dissolution  of 


partnership).  Seo  also  Sargani  v.  Read, 
1  Ch.  D.  600  ;  Strapp  v.  Bull,  Sons 
#  Co.,  (181)5)  2  Ch.  1,  C.  A. 

{it)  St;o  Kerr  on  Receivers,  1G6. 

\b)  Hi  id  v.  Explosives  Co.,  19  Q.  B. 
I).  264,  <;.  A  ;  Av  Marriage,  Neave  $• 
Co.,  (1896)  2  Ch.  663,  C.  A. 

(t)  Makitu  v.  Percy  Ibotson  $  Sons, 
(1891)  1  Ch.  133.  See  Edwards  v. 
Standard  "Rolling  Slock  Syndicate,  (1893) 
1  Ch.  574. 
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The  Court  will  not  appoint  a  manager  of  a  market  or  of  tho     chap,  xlyi. 
affairs  of  a  corporation  (d). 

The  Court  has  jurisdiction  to  appoint  receivers  or  managers  Land  out  of 
of  real  or  personal  property  abroad.  So,  receivers  have  been  •,uris  lctl0n" 
appointed  to  manage  landed  property  or  trading  concerns  in 
Ireland  (e),  the  Channel  Islands  (/),  British  India  (g),  the  West 
Indies  (h),  Brazil  (i),  and  other  places  (k).  So,  also,  the  Court 
may  appoint  a  receiver  of  so  much  of  the  rents  and  profits  of 
property  situate  in  a  foreign  country  as  come  into  the  hands  of 
a  mortgagor  resident  in  this  country  (/). 

A  person  resident  in  this  country  may  be  appointed  receiver  Rreoce^ter  of 
and  manager  of  property  abroad,  with  power  to  appoint  an  abroad  may 
agent  resident  in  the  country  where  the  property  is  situated.  JJK? 
Or  a  person  resident  in  that  country  may  be  appointed  receiver 
and  manager ;  in  which  case  it  is  usual  also  to  appoint  a  con- 
signee in  this  country,  to  whom  all  moneys  received  are  to  be 
remitted  (n>). 

By  R.   S.  C.  Ord.  LXXI.  r.   1,  the  expression  "  receiver  "  Consignee, 
includes  a  consignee  or  manager  appointed  under  an  order  of 
the  Court.     The  course  of  procedure  on  an  application  for  the 
appointment  of  a  consignee  or  manager  is  accordingly  the  same 
as  in  the  case  of  a  receiver. 

A  manager  will  be  entitled  to  commission  for  his  personal  Commission 
care  and  attention  (»),  and  to  reasonable  allowances  for  ex-  manager, 
penses  of  management  (o),  including  all  expenses  of  carrying 
out  existing  contracts  (p) .  He  is  also  entitled  to  be  allowed 
interest  on  balances  found  due  to  him  on  taking  the  accounts, 
and  to  a  lien  on  the  estate  for  such  balances,  and  for  any 
payments  made  by  him  under  the  direction  of  the  Court  (q) . 


iv. — Who  may  be  appointed  Receiver. — The  discretion  of  the  Selection  of 

rccGivpr  is  111 

Court  as  to  appointing  a  receiver  extends  to  the  determination  discretion  of 
of  the  question  as  to  who  is  the  best  person  to  be  appointed  Court- 
receiver  in  the  interest  of  all  parties  (>•).    "  If  the  Court  appoints 

{d)  Be  Ifliitonv.  Mayor,  §c.  of  Brecon,  River  Plate,  $c.  Co.,  (1892)  2  Ch.  303. 
26  Beav.  542.  {m)  See  Seton  on  Decrees,  5th  ed. 

(e)  Soulditeh  v.  Lord  Donegal,  8  Bli.  pp.  681,  685. 
N.  S.  343.  («)    Forrest    v.  Elwes,    2   Mer.    69; 

(/)  Smithy.  Smith,  10 Ha.  App. lxxi.  Chambers  v.  Goldwin,  9  Ves.  273. 

\g)  Keys  v.  Keys,  1  Beav.  425.  (o)  Forrest  v.  Elwes,  sup. 

(h)  Bunbury  v.Bunbury,  1  Beav.  336.  (  p)  Strapp  v.  Bull,  Sous  $  Co.,  (1895) 

(i)  Sheppard  v.  Oxenford,  1  K.  &  J.  2  Ch.  1,  C.  A. 
500.  {>/)  Bertrand  v.  Davies,  31  Beav.  436. 

(A)  See  Seton  on  Decrees,  5th   ed.  (>-)  Morison  v.  Morison,  4  My.  &  Cr. 

p.  684.  216.     See  Lcspinas  v.  Bell,  2  J.  &  W. 

(/)  Mercantile  Investment  Trust  Co.  v.  436. 
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lifted 
persons. 


At  bo  public 

i 


a  receiver  at  the  instance  of  a  mortgagee,  the  mortgagee  not 
having,  without  the  assistance  of  the  Court,  power  to  appoint  a 
receiver,  then  the  Court  exercises  its  discretion  as  to  who  shall 
he  appointed  receiver,  and  appoints  the  receiver  whom  it  thinks 
best  to  appoint  for  the  interest  of  the  mortgagee  and  of  the 
mortgagor,  a  person  who,  having  regard  to  the  interests  of  both 
parties,  the  Court  considers  the  best  person  "  (•?). 

As  a  general  rule,  the  right  to  propose  a  person  for  the 
appointment  of  receiver  belongs  to  the  party  interested  in 
obtaining  the  appointment,  and  effect  will  be  given  to  his 
nomination  (t). 

A  party  to  the  action  will  not,  as  a  general  rule,  be  appointed 
receiver  (u)  ;  but  a  mortgagee  has  been  appointed  receiver  with 
the  consent  of  the  mortgagor  (.r) ;  and  in  urgent  cases  a  mort- 
gagee has  been  appointed  receiver  by  order  made  ex  parte  (y). 
A  party  so  appointed  will  not  be  allowed  any  salary  (z).  A 
party,  by  being  appointed  receiver,  does  not  thereby  lose  his 
privileges  as  a  party  to  the  cause  (a). 

The  mortgagee's  solicitor  will  not,  under  any  circumstances, 
be  appointed  receiver,  even  though  the  mortgagor  consent,  for 
it  is  the  duty  of  such  solicitor  to  supervise  and  check  the  conduct 
of  the  receiver  (b) . 

There  is  no  objection  to  the  appointment  of  a  solicitor,  as 
such,  to  be  a  receiver  (c) . 

A  receiver-general  of  a  county  has  been  held  to  be  disqualified 
from  being  appointed  receiver  (d)  ;  and  the  principle  would, 
apparently,  apply  to  any  accountant  to  the  Crown  (e).  A  peer 
is  also  absolutely  disqualified  by  reason  of  his  privileges  (,/')  ; 
and,  apparently,  a  member  of  parliament  would  not  be  appointed 
receiver  (g). 

It  has  been  seen  that,  in  selecting  the  person  to  be  appointed  a 


(.s)   I'ir  Cotton,  L.  J.,  in  lie  Henry 
'.  Son  and  Hutchins,  12CI1.D.  402, 
.•it  p   419,  C.  A. 

ttt.-Gen.  v.  Day,  2  Madd.  246; 
Bargant  v.  Read,  1  Ch.  I>.  600. 

(«)  m  Lloyd,  Allen  \.  Lloyd,  L2  Ch. 
D.  1 17,  a1  p.  151,  0.  A. 

/.■■    Pi  ythereh,  /'■  ythert  h  v.  WiU 
:     Oh    I*.  590. 

I  y,  2  Oh.  D.  302; 

//    I    . .  Warren,  I  Bxoh,  309 ;  Fugglt  7, 

1  1  i).  B.  I>.  711. 

hj   II  il  on   v.  a i"  nwo<  d,   l    Bwa  □  fc. 

./  ,  2  Soh.  & 

I.   30]  ;  Blakeney  v.  1  L6  B  lav. 

;     Hoffman  v.  "Dutu  an,  1    Jur.  69  ; 

Bargant  \ .  Bead,  L  Oh,  D.  I :  B<  Ft  n- 


thcrch,  Prytherch  v.  Williams,  42  Ch.  D. 
590. 

(a)  Per  Lord  Cottcnliam,  C,  in  Scott 
v.  Platel,  2  Ph.  229,  230. 

(0)  Garland  v.  Garland,  2  Ves.  .Tun. 
137  ;  Av  Lloyd,  Allen  v.  Lloyd,  12  Ch. 
]).  447,  C.  A. 

[0)  Wilson  v.  Poe,  1  Hog.  322;  Delia 
Cainea  v.  Wayward,  M'CM.  &  Y.  272. 

(>l)  AU.-Gen.-7.  Day,  2  Madd.  254. 

\e)  Dan.  Oh.  Vv.  1683. 

(/)  Alt.- Gen.  v.  Gee,  2  V.  &  B.  208. 

{</)  Wynne  v.  Lord  Newborough,  15 
\  1  284;  Long  Wellesley's  Case,  2  R. 
&  My.  639  ;  Leohmere  Charlton's  Case, 
2  My.  &  Or.  316, 
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receiver  of  any  company  whose  undertaking  is  of  a  public  nature,  chap.  xlvi. 
or  of  a  receiver  and  manager  of  a  railway  under  the  statutory 
power,  the  Court  will  have  regard  to  the  interests  of  the 
public  (h)  ;  and  generally,  in  selecting  a  receiver  and  manager 
of  the  property  and  business  of  a  company,  the  Court  will  avoid 
the  appointment  of  any  person  whose  individual  interests  might 
conflict  with  the  duties  of  his  office  in  respect  to  those  for  whose 
benefit  the  appointment  is  made  (i). 

In  the  case  of  securities  given  by  a  joint  stock  company,  As  to  joint 
where  an  application  is  made  by  a  mortgagee  or  debenture  paniesT™ 
holder  for  the  appointment  of  a  receiver  contemporaneously 
with  an  application  by  other  persons  to  wind  up  the  company, 
or  after  a  winding  up  order  has  been  made,  the  Court  will,  as 
a  general  rule,  appoint  the  liquidator  to  be  receiver  (/.•),  unless, 
by  reason  of  hostility  between  the  liquidator  and  the  mortgagee 
or  other  special  circumstances,  the  Court  should  see  fit  in  its 
discretion  to  appoint  some  other  person  to  be  receiver  (/).  But 
a  receiver  who  has  been  appointed  by  the  mortgagee  before  the 
commencement  of  the  winding-up  proceedings  will  not  be  re- 
moved in  order  to  substitute  the  liquidator  for  him  as  receiver 
if  it  appear  that  the  mortgagee  will  be  prejudiced  by  such  substi- 
tution (m) ;  and  so,  also,  if  there  is  only  a  small  amount  of  unpaid 
capital  to  be  got  in  (»).  In  a  case  in  which  the  debentures  were 
specifically  charged  on  assets  of  the  company  of  an  exceptional 
character  requiring  special  knowledge  for  them  to  be  satis- 
factorily dealt  with,  the  Court  appointed  a  receiver  on  behalf  of 
the  debenture  holders  in  respect  of  these  particular  securities, 
and  appointed  the  official  liquidator  to  be  receiver  of  the  assets 
of  the  company  not  comprised  in  the  securities  (0). 

Where  the  mortgagees  or  debenture  holders  have  a  right  Appointment 
under  or  by  virtue  of  their  security  to  appoint  a  receiver,  and  does^not'oust 
have  exercised  that  right,  the  appointment  of  a  liquidator  will  receiver 

it  oi  •  previously 

not  oust  the  receiver,  though  some  oi  the  powers  of  the  receiver  appointed, 
so  appointed  may  be  superseded  by  the  powers  of  the  liquidator 

(h)  Ante,  p.  936.  (/)  Giles  v.  Nuthall,   W.  N.  (1885) 

(i)  Fripp  v.  Chard  Mail.  Co.,  11  Ha.  51.    See  also  Boyle  v.  Bcttws  Llantwit 

241.  Colliery  Co.,  2  Ch.  D.  726. 

(/„■)  Perry  v.  Oriental 'Hotels  Co.,  L.  R.  (m)  Strong  v.    Carlyle  Press,  (1893) 

5  Ch.  A.  420 ;  Tottenham  v.  SwanseaZinc  1  Ch.  268,  C.  A. 

Ore  Co.,W.  N.  (1884)  54;    Willmottv.  («)  Be  Joshua  Stubbs,  (1891)    1   Ch. 

London  CelluloidCo. ,W.N.(18S5)29;  Be  475,  C.  A. 

Joshua  Stubbs,  (1891)  1  Ch.  475,  C.  A.  ;  (o)  Industrial  and  General    Trust  v. 

British  Linen  Co.  v.  South  American  and  South  American  and  Mexican  Co.,  (1894) 

Mexican  Co.,  (1894)  1  Ch.  108,  C.  A.  1  Ch.  108,  C.  A. 
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acting  under  the  authority  of  the  Court.  Where  an  order  had 
been  made  for  winding  up  a  company  and  a  liquidator  had  been 
appointed,  and  the  debenture  holders,  under  the  powers  con- 
tained in  their  security,  appointed  a  receiver,  it  was  held  that 
the  Court  ought  not  to  interfere  with  the  right  of  the  debenture 
holders  to  a  receiver  under  their  deed ;  and  leave  was  given,  on 
the  application  of  the  debenture  holders,  to  the  receiver  ap- 
pointed by  them  to  take  possession  of  and  sell  the  undertaking 
and  property  of  the  company  notwithstanding  the  appointment 
of  the  liquidator  (p). 

But  if  the  debenture  holders  have,  either  before  or  after  the 
winding  up,  obtained  an  order  in  their  action  for  the  appoint- 
ment of  a  receiver,  and  subsequently  a  liquidator  is  appointed 
in  the  winding  up,  the  Court  will,  in  the  absence  of  special^ cir- 
cumstances, discharge  the  receiver  so  appointed  and  appoint  the 
official  liquidator  in  his  place,  in  order  to  avoid  unnecessary 
expense  and  delay  in  getting  in  the  assets  (q).  But  this  rule 
will  be  departed  from  if  it  appears  that  the  assets  are  such 
as  are  likely  to  be  more  advantageously  and  expeditiously 
realized  by  the  receiver  (r) . 

The  Court  of  Appeal  will  not,  in  the  absence  of  special  cir- 
cumstances, overrule  the  discretion  of  the  Court  below  as  regards 
the  appointment  of  the  liquidator  to  act  as  receiver  in  the  first 
instance,  or  in  the  place  of  a  receiver  previously  appointed  (s) . 


Security 
generally 
necessary  to 
complete 
appointment. 


Relation  back 
of  appoint- 

mcnt. 


V. — Security  to  be  given  by  Receiver. — The  appointment  of 
a  receiver  is  not  complete  so  as  to  enable  him  to  enter  upon  his 
duties  and  exercise  his  powers  until  he  has  given  security  and 
his  recognizances  are  perfected  (f)  ;  except  where  such  security 
is  dispensed  with  under  the  terms  of  the  order,  in  which  case  the 
appointment  is  complete  from  the  date  of  his  appointment  (it). 

An  appointment  perfected  by  security  afterwards  given  relates 
back  to  the  date  of  the  order  appointing  a  receiver  (.r). 

By  R.  >S.  0.  Ord.  L.  r.  16,  "  where  an  order  is  made  directing 
a  receiver  to  bo  appointed,  unless  otherwise  ordered,  the  person 


i:,   Eenry  Pound,  Son  and  u«t-  (/)  Defries  v.   Creed,  34  L.  J.  Ch. 

chin  ,  42  Oh.  I).  102,  0.  A-  607 ;    Edwards  v.   Edwards,  2  Ch.  D. 

■i    //,   Joshua  Stubbs,  (1891)   1  Oh.  291. 

17...  0.  A .  (»)   Taylor  v.  Eekersley,  2  Ch.  D.  302, 

British  Linen  Co.  v.  South  American  0.  A. ;  6\  C  5  Ch.  D.  740.    BeeMewett 

and  Mexican  Co.,  (1894)  I  Oh.  108, 0.  A.  v.  Murray,  67  L.  J.  Ch.  672;  Morrison 


ft] 


Oil      ■■      Vuthail,   \V.   N.  (1885)       v.  Skerne  Ironworks  Co.,  60  L.  T.  688. 
.  /,-  Joshua  8tubbs,  ■■>"/>.  (*)  Exp,  Evans,  13  Ch.  D.  252. 
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to  be  appointed  shall  first  give  security,  to  be  allowed  by  the  CHAP-  xlvi- 
Court  or  a  judge  and  taken  before  a  person  authorized  to  ad- 
minister oaths,  duly  to  account  for  what  he  shall  receive  as 
such  receiver,  and  to  pay  the  same  as  the  Court  or  judge  shall 
direct "(//).  A  direction  that  the  receiver  shall  give  security  is 
now,  therefore,  superfluous  and  usually  omitted  ;  if  the  security 
is  to  be  dispensed  with  or  not  to  be  required  until  a  particular 
time  this  should  be  expressed  in  the  order  (s).  By  rule  17  of 
the  same  order,  the  Court  may  adjourn  into  chambers  an  order 
made  in  a  pending  cause  or  matter  for  the  appointment  of 
a  receiver,  in  order  that  the  receiver  may  give  security. 

The  security  required  is  usually  the  recognizances  of  the  Sureties. 
receiver,  with  two  sureties,  for  double  the  annual  rental ;  or,  if 
the  receiver  is  to  get  in  a  capital  sum,  for  the  amount  of  such 
capital  sum  (a).  The  sureties  must  be  resident  within  the  juris- 
diction (b).  Under  special  circumstances,  a  receiver  may  be 
appointed  on  his  own  recognizances  only  (c). 

The  Court  will  not  generally  dispense  with  sureties,  even  by 
consent  of  the  parties  interested  (d)  ;  but  if  they,  being  com- 
petent to  consent,  will  appoint  a  receiver  of  their  own  authority, 
the  Court  will  allow  him  to  act  without  finding  sureties  (e).  If 
a  receiver  is  appointed  upon  the  misrepresentation  of  the  solicitor 
that  he  has  entered  into  the  requisite  security,  the  solicitor  will 
be  responsible  for  any  loss  (/). 

As  to  enrolment  of  recognizances,  see  R.  S.  C.  Ord.  LXI. 
r.  1-1 ;  and  as  to  the  persons  to  or  by  whom  recognizances  are  to 
be  given  or  vacated,  see  Ord.  LX.  r.  4. 

vi. — Possession  of  Receiver. — A  receiver  appointed  by  the  Effect  of 
Court  is  an  officer  of  the  Court  (g).  The  possession  of  the  ^el0*  °f 
receiver  is  accordingly  the  possession  of  the  Court,  and  the  effect 
of  his  appointment  is  to  remove  the  mortgagor  from  possession 
of  the  property  (//)  ;  and  his  possession  will  prevail  against  the 
title  of  the  mortgagor's  trustee  in  bankruptcy  and  exclude  the 
doctrine  of  reputed  ownership  («). 

(i/)  For  form  of  recognizance,    see  (e)  Ridout  v.    Earl  of  Plymouth,    1 

R.  S.  C.  App.  L.  Form  No.  21.  Dick.    68  ;     Carlisle   v.    Carlisle,   cited 

(z)  Morrison  v.  Skerne  Ironworks  Co.,  Seton  on  Decrees,    1761 ;   Manners  v. 

60  L.  T.  588.  Furze,  sup. 

(a)  Seton    on    Decrees,    654.      See  (/)  Simmons  v.  Hose,  31  Beav.  1. 

Mend  v.  Lord  Orrery,  3  Atk.  244.  (y)  Aston  v.  Heron,  2  My.  &  K.  391  ; 

{b)   Cockbum  v.  Ilaphel,  2  S.  &  St.  453.  Owen  v.  Homan,  4  H.  L.  C.  1032. 

(c)  Carlisle  v.  Berkley,  Amb.  599  ;  (h)  Russel  v.  East  Anglian  Bail.  Co., 
Hibbert  v.  Hibbcrt,  3  Mer.  681.  3  Mac.  &  G.  104  ;  Ames  v.  Birkenhead 

(d)  Manners  v.  Furze,  11  Beav.  30;  Docks,  20  Beav.  350. 

Tylee  v.  Tylee,  17  Beav.  583.  (i)  Taylor  v.  Eckersley,  5  Ch.  D.  740. 
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Adniinistra- 
tion  action. 


Delivery  of 
possession  by 

mortgagor. 


Attornment 
of  tenants. 


Delivery  of 
p.  t  onaJ 
property. 


But  a  receiver  appointed  by  the  Court  on  the  application  of  a 
mortgagee  is,  for  some  purposes,  the  agent  of  the  mortgagor,  so 
that  payment  of  interest  by  such  receiver  to  the  mortgagee  pur- 
suant to  the  order  is  sufficient  to  keep  alive  the  remedies  of  the 
mortgagee  (,/). 

Moneys  got  in  by  a  receiver  appointed  by  the  Court  in  an 
administration  action  are  not  its  custodia  legis  for  the  benefit  of  a 
mortgagee,  as  in  the  case  of  a  sequestrator,  but  are  assets  in  the 
hands  of  the  receiver  for  the  benefit  of  all  parties  interested 
according  to  their  respective  rights  and  priorities  (k) . 

"When  the  mortgagor  is  in  personal  occupation,  the  receiver- 
ship order  directs  him  to  attorn  tenant,  or  to  give  up  possession 
to  the  receiver  (/).  Where  in  an  action  for  foreclosure  judgment 
had  not  been  given,  but  an  order  had  been  made  appointing  a 
receiver  and  manager  of  the  business,  North,  J.,  refused  to  order 
delivery  of  possession  before  trial  (m). 

In  a  recent  case  an  order  was  made,  with  the  consent  of  the 
mortgagee,  that  the  mortgagor  should  remain  in  possession  and 
attorn  tenant  to  the  receiver  at  an  occupation  rent  of  an  amount 
to  be  fixed  at  chambers,  and  to  be  payable  as  from  the  date  of 
such  order,  or,  in  the  alternative,  to  deliver  up  possession  to  the 
receiver  (n). 

Where  the  mortgagor  is  not  in  personal  occupation,  the  tenants 
are  ordered  to  attorn  and  pay  their  rents  to  the  receiver  (o) . 

Where  the  order  was  in  the  ordinary  form  directing  the 
tenants  to  attorn  to  the  receiver,  but  it  appeared  that  the 
mortgagor  himself  was  in  personal  occupation  of  the  mort- 
gaged lands,  it  was  held  that,  the  possession  of  the  mort- 
gagor being  rightful,  he  was  liable  to  an  occupation  rent  only 
from  the  date  on  which  the  receiver  demanded  of  him  delivery 
of  possession,  and  not  from  the  date  of  the  order  appointing  a 
receiver  (p). 

If  the  property  comprised  in  tho  mortgage  is  personal  estate, 
1li"  older  will  bo  that  the  mortgagor  do  deliver  to  the  receiver 
all  such  property,  together  with  all  securities  (if  any)  for  the 
same  and  al]  books  and  letters  relating  thereto  (</). 


(j)  Chinnery  v.  Evant,   ll  IT.  L.  C. 

134.    See  8  &4  Will.  IV.  <•.  27,  s.  40. 

irthex  "ii  fchie  point,  post,  p.  979. 

/;.  Eoare,  Eoan  v.  Ou  <  ,    I  Bfl  ' •  3 

I 

Eatoh  v.  Eolland,  W.  N.  (1881) 
128,0. A.  Bee  EdgellY.  ll  ilson,  W.N. 
(1893)  1 16. 


H  Taylor  V.Soper,  W.N.  (1890)  121. 

(a)  Re  Burchnall,  Walker  v.  Burch~ 
nail,  W.  N.  (1893)  171. 

Pitt    \.    Snowden,    ."»  Atk.    7-r»0 ; 
Eughes  \.  Eugh  ,  3  Bro.  0.  ('.  87. 

( /<)    Yorkshire  Banking  Co.  v.Mullan, 
86  Oh.  D.  125. 

((/)  Z*i  :■  iii.Di  v.  "Redgrave,  18  Ch.D..r>47. 
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If  both  realty  and  personalty  are  included  in  the  security,  the  chap.  xlvi. 
receiver  may  be  directed  to  keep  separate  accounts  of  the  rents  Mixed  fund, 
and  profits  of  the  real  estate  and  of  the  personal  estate  (>*). 

Where  the  mortgagor  is  in  personal  possession  and  occupation  Duty  of 
of  the  property,  and  an  order  has  been  made  to  deliver  such  demand 
possession,  it  is  the  duty  of  the  receiver,  as  soon  as  he  has  possession, 
obtained  the  certificate  completing  his  appointment,  to  demand 
possession,  and  in  case  of  the  refusal  of  the  mortgagor,  to  report 
the  matter  to  the  mortgagee's  solicitor,  who  will  cause  the  order 
for  delivery  of  possession  to  be  served  on  the  mortgagor  (s).  If 
the  mortgagor  should  still  refuse  to  deliver  up  possession,  the 
order  for  delivery  may  be  enforced  by  writ  of  possession  (t), 
which  should  specifically  indicate  the  property  of  which  posses- 
sion is  to  be  delivered  (u).  The  application  for  the  writ  should 
be  accompanied  by  an  affidavit  showing  due  service  of  the  order 
for  delivery,  and  that  the  order  has  not  been  obeyed  (x).  The 
affidavit  need  only  show  that  the  order  was  not  complied  with 
within  the  time  limited;  it  is  not  necessary  to  show  that  the 
non-compliance  continued  at  the  time  of  application  for  the 
writ  (■//).  Where  it  is  found  impossible  to  serve  personally  on 
the  mortgagor  the  order  for  delivery  of  possession  by  reason  of 
his  keeping  out  of  the  way,  the  writ  may  be  granted  on  affidavit 
of  this  fact  (s). 

Where  the  mortgage  property  is  in  the  occupation  of  tenants  Demand  of 
who  have  been  directed  by  the  order  appointing  the  receiver  to 
attorn  to  him,  the  receiver  should,  on  completion  of  his  appoint- 
ment, call  upon  the  tenants  to  attorn.  If  any  of  the  tenants 
should  refuse  to  attorn,  the  mortgagee's  solicitor  will,  on  the 
matter  being  reported  to  him,  personally  serve  the  tenant  with 
a  copy  of  the  order  and  certificate,  and  with  notice  in  writing 
signed  by  the  receiver,  requiring  him  to  attorn  and  pay  his  rent 
to  the  receiver  (a) .  If  the  tenant  should  still  refuse,  he  should 
be  served  with  notice  of  motion  requiring  him  to  attorn  and  pay 
within  a  limited  time  (b) .     The  alleged  tenant  may  appear  and 

{>•)  Hill  v.  Hibbit,  18  L.  T.  N.  S.  553.  (y)    Webster  v.  Taylor,  IS  Jur.  869. 

For  form  of  order,  see  Seton  on  Decrees,  (z)  Be   la  Horde  v.    Othon,    W.    N. 

670.  (1874)  219. 

(s)  Green  v.  Green,  2  Sim.  430.     See  (a)  Dan.   Ch.   Pr.    1693  ;    Kerr    on 

Ireland  v.  Fade,  7  Beav.  55  ;  Parker  v.  Receivers,  197.     For  form  of  notice, 

Dunn,  8  Beav.  497.  see  Dan.  Ch.  Forms,  4th  ed.  1693. 

(t)  R.  S.  C.  Ord.  XLVII.  r.  1.  (b)  For  form  of  notice  of  motion,  see 

(«)  Finn  v.  Sari,  (1891)  2  Ch.  79.  Dan.  Ch.  Forms,  1695. 

(*)  R.  S.  C.  Ord.  XLVII.  r.  2. 
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resist  the  motion  on  the  ground  that,  though  in  possession,  he 
is  not  a  tenant  (c) . 

If  the  tenant  does  not  appear,  the  order  on  the  motion  will 
be  made  on  an  affidavit  of  service  of  the  original  order  for 
attornment,  the  certificate,  the  notice  to  attorn,  and  the  notice 
of  motion  and  of  the  refusal  to  attorn  (d).  The  refusing  tenant 
will  generally  be  ordered  to  pay  the  costs  of  the  application, 
unless  he  had  reasonable  grounds  for  refusing  to  attorn  (e).  If 
the  tenant  still  refuses,  a  writ  of  attachment  for  contempt  of 
Court  will  issue  in  the  ordinary  way  upon  production  to  the 
clerk  of  the  record  and  writ  office  of  an  affidavit  of  service  of 
the  order  on  the  motion,  and  of  an  affidavit  by  the  receiver  of 
the  tenant's  non-compliance  therewith  (/'). 

In  order  to  obtain  an  order  upon  motion  directing  a  tenant 
to  attorn,  it  is  not  necessary  to  make  such  tenant  a  party  to  the 
action  (g). 

If  a  person  alleged  to  be  a  tenant  satisfies  the  Court  that  he 
is  not  in  possession  as  such,  but  merely  by  the  permission  of  the 
mortgagor,  he  may  be  ordered  to  pay  to  the  receiver  an  occupa- 
tion rent  to  be  fixed  at  chambers  (/?). 

A  creditor  in  possession  under  a  judgment  cannot  be  ordered 
to  attorn  (i). 

When  a  receiver  of  a  mortgaged  manor  is  appointed,  the 
steward  of  the  manor,  as  agent  of  the  lord,  may  be  ordered  to 
deliver  up  the  court  rolls  to  the  receiver  (k)  ;  but  such  an  order 
has  been  refused  where  there  was  no  proof  of  misconduct  on  the 
part  of  the  steward  (/). 

If  a  mortgagor  who  is  ordered  to  deliver  up  personal  pro- 
perty, other  than  leaseholds,  to  a  receiver,  refuses  to  do  so,  the 
mortgagee  may,  upon  the  production  of  affidavits  of  service  of 
the  order,  &c,  and  of  the  facts,  obtain,  on  ex  parte  summons,  a 
writ  of  delivery,  which  will  be  enforced  by  issue  of  execution,  or 
by  distraining  by  the  sheriff  (>n).  Although  for  the  purpose  of 
recovering  land  the  old  writ  of  assistance  has  been  superseded 


/.-.      ..  Middleton,  T.  &  It.  455  ; 

"Hobhouse    v.    Ilnllinnilir,   'J    I)c  (J.  &  S. 

Pot  Form  "I'  affidavit,  Bee  Dan. 
<    ,    I  ',i  in  .  1 697.     For  form  "I'  order, 
■  i. ,n  on  Decrees,  669. 
Ih  bhott  -  \ .  Eollcombi ,  2  I  >e  <!.  & 
S.  208. 

f)  Bee  Dan.  Ch.  Pr.  1694. 


(//)  lit  id  v.  Middleton,  sup. 

(h)   Sit  Ilii/i.stui  y .  Xhiriroail,   1 !)  PxAlv. 

575. 

(i)  Davis  v.  Jhi/,r  of  Marlborough ,  2 
Bwan  i.  us. 

(/)   Him rs  v.  Htuiis,  7  Sim.  624. 

(/)  //  indham  v.  Qiubelei,  W.  N. 
(1871)  I  19. 

(m)   B.  S.  C.  Ord.  XLVIII. 
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by  the  writ  of  possession,  a  writ  of  assistance  may  still  be  issued     chap.  xlvi. 
for  the  purpose  of  obtaining  specific  delivery  of  chattels  which 
have  been  ordered  to  be  delivered  to  a  receiver  (n) . 

Any  interference  with  the  possession  of  the  receiver  amounts  Interference 
to  a  contempt  of  Court  punishable  by  committal  (0) .  Generally,  W1  receiver- 
however,  unless  the  contempt  is  persisted  in,  the  Court  will 
merely  order  the  offender  to  pay  all  costs  and  expenses  caused 
by  his  conduct  (p).  A  particular  interference  with  the  posses- 
sion of  a  receiver  may  be  restrained  by  injunction,  which,  in  a 
proper  case,  may  be  granted  on  an  ex  parte  application  (q). 

It  is  not  contempt  of  Court  to  apply  for  leave  to  issue  execu- 
tion against  a  receiver  (/•). 

Where  an  execution  creditor  of  the  mortgagor  seized  certain 
chattels  comprised  in  the  mortgage  before  the  receiver  appointed 
on  the  application  of  the  mortgagee  had  perfected  his  appoint- 
ment by  giving  security,  it  was  held  no  contempt  of  Court  (s) . 

When  a  receiver  has  been  appointed  by  the  Court,  it  would 
be  contempt  in  the  first  mortgagee  or  any  creditors  to  proceed 
against  the  premises  without  the  consent  of  the  Court  (/) ,  and  in 
a  solicitor  for  parties  interested  to  advise  the  receiver  not  to 
carry  on  the  business  (u) . 

No  interference  will  be  allowed,  even  though  the  receiver's  Receiver 
appointment  is  irregular  (x)  ;  but  leave  may  be  given  to  try  a  appointed7 
right  against  a  receiver  (y) . 

The  appointment  of  a  receiver  does  not  in  any  way  prejudice  Rights  not 
the  rights  of  parties  to  the  action  (3).  pre;,u 

If  the  receiver  acts  contrary  to  his  duty,  an  action  cannot  be  Misconduct 
brought  against  him  :  the  proper  course  is  an  application  in  the 
action  in  which  he  is  receiver  (a). 


(n)    Wyman    v.    Knight,    39   Ch.    D.  Smith,  9  Ves.  335  ;  Bryan  v.   Cormick, 

166.  1  Cox,  422  ;  Ames  v.  Birkenhead  Docks 

(0)  Broad  v.  Wickham,  4  Sim.  511;  Co.,   20    Beav.    332;    Russell    v.    East 

Hawkins  v.    Gathercole,   1   Drew.   12  ;  Anglian    Rail.    Co.,    3     Mac.    &     G-. 

Exp.    Cochrane,   L.   R.    20    Eq.    282  ;  104  ;   Gooch  v.  Haivorth,  3  Beav.  428  ; 

Helmore  v.  Smith,  35  Ch.  D.  449.  Exp.  Cochrane,  L.  R.  20  Eq.  282. 

(p)  Lane  v.  Sterne,  3  Giff.  629.  (n)  Exp.   Hayward,   W.    N.    (1881) 

(q)  Evelyn    v.    Lewis,    3   Ha.   472;  115,  C.  A. 
Tink  v.  Bundle,  10  Beav.  318;  Rand-  (x)  Ames   v.    Birkenhead    Locks,    20 

field  v.   Randfield,    1    Dr.    &   S.   310;  Beav.  332. 
Bayly  v.   Went,  51  L.  T.  764.  (y)  Randfield  v.   Randfield,  3  De  G-. 

(>•)  Re    West     Lancashire   Rail.    Co.,  F.  &  J.  766. 
W.  N.  (1890)  165.  (z)  Sharp  v.  Carter,  3  P.  Wins.  379 ; 

(*)  Edwards  v.   Edwards,   2  Ch.  D.  Skipp  v.  Harwood,  3   A.tk.  564  ;    Wells 

291.  v.  Kilpin,  L.  R.  18  Eq.  298. 

(t)  Brooks  v.  Greathcd,   1  J.   &  W.  (a)  Searle  v.  Choat,  25  Ch.  D.  723. 

178;    Anon.,    6   Ves.    287;    Angel  v. 
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cannot  be 
■ned. 


Where  any  persons  claim  possession  by  paramount  title  of 
property  over  which  a  receiver  has  been  appointed,  leave  may 
be  given  to  them  to  pursue  their  remedies  if  there  has  been  no 
undue  delay  on  their  part ;  or,  an  inquiry  may  be  directed  as  to 
the  claimants'  interest  in  the  property  (b).  The  course  to  be 
adopted,  in  the  case  of  a  receiver,  as  in  the  case  of  a  sequestrator, 
is  in  the  discretion  of  the  Court,  and  will  be  exercised  according 
to  what  appears,  under  the  circumstances  of  the  particular  case, 
to  be  the  best  mode  of  trying  the  right  (c) . 

An  examination  pro  interesse  suo  proceeds  by  interrogatories,  and 
a  reference  in  chambers  to  certify  whether  the  claimant  has  made 
good  his  title,  and  the  certificate  is  set  down  for  consideration, 
and  a  final  order  made  (d).  It  is  not  regular  to  take  exceptions 
to  the  report  (e).  Though  if  it  be  thought  that  the  chief  clerk 
has  adopted  some  general  principle  which  cannot  be  supported, 
the  party  complaining  may  bring  that  point  before  the  Court  (/). 
The  order  will  be  made  as  well  against  a  receiver  as  seques- 
trators (g),  and  the  effect  of  such  an  examination  may,  in 
general,  be  obtained  on  motion  or  petition  {//). 

After  the  certificate  has  been  confirmed,  a  reference  may  be 
obtained  to  calculate  principal  and  interest  and  costs,  and  the 
rents  in  the  receiver's  hands  are  to  be  applied,  first,  in  payment 
of  costs,  and  then  in  reduction  of  the  mortgage,  and  possession 
will  be  given  up  (/). 

A  claimant  is  in  no  case  justified  in  questioning  the  order 
appointing  the  receiver,  or  in  attempting  to  obtain  possession  in 
disobedience  to  such  order  (k). 


<■•  m  ral  duties 
of  a  receiver. 


vii. — Powers  and  Duties  of  Receivers. — Receivers  appointed 
by  the  Court  are  regulated,  as  to  their  powers  and  duties,  by  the 
terms  of  the  order  appointing  them.  The  duties  of  a  receiver 
appointed  by  an  order  framed  in  general  terms  are  simply  to 
take  possession  of  the  mortgaged  property,  to  get  in  the  rents 


(/,)  Anon.,  8  Ves.  288  ;  Angell  v. 
Smith,  '■>  Ves.  336  ;  Walker  v.  Bell, 
2  M:nl<l.  21  ;  /' lham  v.  Duoht  of 
A\<  weastle,   '■'•  Sv.  n.  ;   Brooks 

v.   Oreathed,   1  J.  &   W.   L78  ;    Reeves 
[i  It.   Eq.   Et.   247  ;    lane  v. 
Gapsi  On.  411. 

/        in  a  ham   v.    Short,    '■'•   I  rare, 
461.     Sic/"////'.',  v.  Claughlon,  Jac.  673. 
H  nt  -. .  /        .  2  Dii  k.  540. 
[i z  Uamlyn  v.  Lee,  i  I  >i<  kc.  94. 


(/)  Shewett  v.  Jones,  2  S.  &  St.  170. 

{</)  Oommev.  West,  '1  Dick.  172. 

('//•)   Walker  v.    Bell,   2    Madd.   21  ; 
Dick,  v.    Smith,    I    Madd.    177  ; 

Dixon  \.  s,,nlh,  1  Swanst.  457;  .'/'"/- 
ham  v.  Parker,  1  Sm.  &  G.  500.  And 
see  i  .1.  &  \V.  179,  a. 

ft)    Walker  v.  Bell,  sup. 

Russell  7.  East  Anglian  Rail.  Co., 
3  Mar.  &  V,.  nil. 
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and  profits,  to  pay  necessary  outgoings,  and  to  pay  over  the  chap.  xm. 
surplus,  after  retaining  thereout  his  own  remuneration,  into 
Court  or  as  directed  by  order  of  the  Court.  If  a  receiver  is 
intended  to  sell  the  property,  to  grant  leases,  to  carry  out  im- 
provements or  permanent  repairs,  or  to  perform  any  sjDecial 
duties,  such  matters  should  be  expressly  authorized  by  the  order 
appointing  him ;  or,  if  it  should  subsequently  be  found  neces- 
sary to  arm  the  receiver  with  powers  for  special  objects  not 
mentioned  in  the  order,  an  application  must  be  made  for  that 
purpose  (/). 

A  receiver  appointed  by  the  Court  is  entitled  to  all  rents  in  Right  to  rents 
arrear  at  the  time  of  his  appointment,  as  well  as  to  all  future  ln  arrear- 
rents  accruing  due  during  his  receivership  (m).     But  a  receiver 
is  not  entitled  to  the  produce  of  a  mortgaged  estate  severed  and 
removed  prior  to  the  appointment,  though  not  then  converted 
into  money  (■>?) . 

Where  a  receiver  is  appointed  at  the  instance  of  a  puisne 
mortgagee,  and  the  appointment  is  afterwards  extended  to  the 
matter  of  the  prior  mortgage,  the  rents  received  before  the  exten- 
sion belong  to  the  puisne  mortgagee ;  but  rents  due  at  the  date 
of  the  extending  order,  but  not  received  until  afterwards,  belong 
to  the  first  mortgagee  (o) .  Where  a  receiver  is  appointed  at  the 
instance  of  a  second  mortgagee,  the  first  mortgagee  is  not  entitled 
to  the  rents  in  the  hands  of  the  receiver  without  paying  his 
expenses  (p). 

A  person  who  admits  a  sum  of  money  to  be  due  from  him  to  Admission  oi 
an  estate  cannot  dispute  the  right  of  a  receiver  to  collect  it  (q) .      ^eht' 

An  executor  cannot  retain  a  debt  due  to  him  against  a  receiver  Executor  can- 
appointed  by  the  Court  (;■) .  not  retail1 

Where  a  mortgagee's  solicitor  had  received  rents  in  a  cause  against 
without  the  authority  of  the  Court,  before  the  receiver's  appoint-  recelver- 
ment  was  completed,  he  was  ordered  to  pay  them  over  to  the  r™eiptof 
receiver  on  completion  of  his  appointment,  and  was  not  allowed  rents  hy thir<i 

DGrsoii 

to  retain  such  rents  on  the  ground  of  lien,  or  to  set  them  off 
against  costs  alleged  to  be  due  to  him  (s) . 

(I)  Gressley  v.  Adderley,   1  Swanst.  (q)   Wood  v.  Hitchings,  2  Beav.  289, 

573,o79.     See  post,  p.  951.  294. 

(»»)   Oodrington  v.  Johnstone,  1  Beav.  (»•)  Davenport   v.    Moss,    14    W.    R. 

520,  524  ;   M'Donnell  v.  White,    11  H.  453  ;    Richmond  v.   White,    12   Ch.   D. 

L.  C.  570.  361,  C.  A.  ;   Re  Birt,  Burt  v.  Birt,  22 

(it)   Oodrington  v.  Johnstone,  sup.  Ch.  D.  604  ;  Re  Jones,  Calver  v.  Lax- 

(o)  Abbott  v.  Stratton,  3  J.  &  L.  603.  ton,  31  Ch.  D.  440. 

(p)   Davy   v.    Price,   W.   N.    (1883)  (s)    Wickens  v.  Toumshend,  1 E.  &  My. 

226.  361. 
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of  appoint- 
ment of 
receiver. 


Receipt  of 
rents  after 
certificate. 


Power  "f 

distress. 


"Where  a  person  had  obtained  payment  of  certain  debts 
adversely  to  the  receiver,  he  was  ordered  within  one  week  to 
make  an  affidavit  of  the  amounts  received  by  him,  and  to  pay 
the  same  to  the  receiver,  or  in  default  to  be  committed  (t). 

A  tenant  who  had  refused  to  pay  rent  to  a  receiver  on  the 
ground  of  having  received  from  the  defendant  notice  not  to  do 
so,  was,  on  motion,  ordered  to  pay  the  arrears  to  the  receiver 
with  costs  of  the  motion  (11). 

Where  a  receiver  had  been  appointed  to  collect  and  get  in 
personal  estate,  the  Court  refused  to  order  a  debtor  to  the  estate, 
who  had  paid  the  money  to  the  personal  representative  before 
he  had  notice  of  the  order  appointing  a  receiver,  to  pay  the 
amount  of  the  debt  over  again  to  the  receiver  (x). 

The  Court  has  allowed  a  debtor  to  the  estate  to  pay  the 
money  into  Court  instead  of  to  the  receiver,  in  order  to  save 
the  poundage  (y). 

Where  a  receiver  has  received  rents  between  the  date  of  the 
certificate  under  a  foreclosure  order  and  the  day  fixed  for 
redemption,  the  mortgagee  is  not  entitled  to  such  rents,  except 
on  the  terms  of  bringing  them  into  account  as  between  himself 
and  the  mortgagor,  and  a  fresh  day  must  be  fixed  for  redemp- 
tion (z),  unless  the  express  terms  of  the  foreclosure  order  other- 
wise provide  (a) .  Where  it  appeared  that  the  rents  had  been 
so  received,  but  that  they  were  insufficient  to  cover  receiver's 
remuneration  and  expenses,  upon  submission  of  the  plaintiff  to 
have  his  order  for  foreclosure  discharged,  the  receiver's  account 
was  allowed  to  be  taken  at  once,  leaving  the  question  of  dis- 
charge of  the  receiver  to  stand  over  till  after  the  taking  of  such 
account  (/;). 

Where  tenants  have  attorned  to  a  receiver,  the  receiver  may 
distrain  in  his  own  name  and  without  an  order  of  the  Court  (c). 
Before  attornment,  the  distress  must  be  made  in  the  name  of 
the  person  in  whom   the  legal  estate   is  vested  (d),  and   the 


(0  Parker  v.  Poeoek,  30  L.  T.  N.  8.  143,  C.  A.    Sec  Cheston  v.  Veils,  (1893) 

458;  'J  Ch.    15]  ;    Barbery.  Jeckells,  YV.  N. 

(u)  Hobion   v.    Sherwood,    19    Beav.  (1893)    91  ;    Lmk   v.   Sebright,   71   L. 

T.  69. 

(A  Kirk  v.  Houston,  6   [r.  Eq.   R.  {/>)  Ellenor  v.    Ugle,   \V.   N.   (1895) 

m.  iei. 

Eaigh  v.  Orattan,  I  Beav.  210.  (<•)  Eaincock  v.  Simpson,  Dick.    120; 

./    .       /  u  i   \ .  Needham,  32  Oh.  Bennett  v.  Robins,  -r>  0.  &  P.  :J79. 

I .   .     ■   <     a  .  (<l)  Hughes  v.  Hughes,  li  Pro.  C.  C. 

Coltnan   v.   Llewellyn,  34  Ch.  I>.  87. 
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receiver  may  do  so  without  the  leave  of  the  Court  (e),  unless     chap,  xlvl 
there  be  a  doubt  as  to  who  has  the  legal  right  to  the  rent  (/). 

A  receiver  may  employ  a  bailiff  to  distrain  for  rent  due  to  the 
estate  (g). 

Leave  to  distrain,  where  necessary,  may  be  obtained  on  motion  Leave  to 
or  petition  (70.  distrain- 

The  receiver  may  distrain  until  he  is  discharged,  notwith-  Abatement  of 
standing  abatement  of  the  action  (*). 

According  to  the  present  practice,  since  the  statute  15  &  16  Letting  and 
Vict.  c.  80,  directions  as  to  letting  and  managing  property  are  ™™eftyg 
not  generally  inserted  in  orders  appointing  receivers,  the  Court 
having  power  to  give  such  directions  as  to  managing  the  property 
as  may  seem  expedient  (k) . 

A  receiver  may  now  let  the  property  on  a  yearly  tenancy,  or  Power  to  let 
for  any  term  not  exceeding  three  years,  without  the  sanction  of  ProPer  y- 
the  Court  (/),  but  his  power  is  limited  to  such  parol  leases  as  are 
authorized  by  the  Statute  of  Frauds  (w).  A  lease  for  a  longer 
term  of  years,  though  binding  as  between  the  receiver  and  the 
lessee  (»),  will  have  no  effect  so  as  to  bind  the  owner  of  the  legal 
estate  except  with  his  concurrence  ;  and  the  Court  has  no  juris- 
diction to  empower  the  receiver  to  deal  with  the  legal  estate  by 
granting  a  lease  without  such  concurrence  (o). 

A  receiver  must  let  the  estate  to  the  best  advantage ;  but  if  Best  rent  to 
he  finds  it  let  at  an  undervalue,  he  ought  not  to  raise  the  rents  e  °  ame  ' 
without  the  leave  of  the  Court  (p). 

The  consent  of  the  persons  beneficially  entitled  is  necessary  to  Abatement  of 
empower  a  receiver  to  grant  an  abatement  of  rent,  or  to  forego  ren  s' 
arrears  due  from  tenants  (q) . 

A  receiver  appointed  by  the  Court  has  authority  to  determine  Notice  to 
tenancies  by  notice  to  quit  (r)  ;  and  if  a  tenant  holds  over  after  ^m  ' 
such  notice,  the  receiver  may,  with  the  leave  of  the  Court,  sue 
the  tenant  for  double  rent  under  4  Greo.  II.  c.  28,  s.  1  (s). 


(e)  Brandon  v.  Brandon,  5Madd.  473.  (m)  29  Car.  II.  c.  3,  s.  2. 

(/)  Pitt  v.  Snoivdcn,  3  Atk.  750.  In)  Dancer  v.  Hastings,  4  Bing.  2. 

((f)  Dancer  v.  Hastings,  4  Bing.  2.  (o)   Gibbins  v.  Howell,  3  Madd.  469  ; 

(A)  Hughes  v.  Hughes,  3   Bro.  C.  C.  Evans  v.  Mathias,  7  E.  &  B.  602. 

87.     For  form  of  order,  see  Seton  on  (p)    Wynne  v.  Lord  Newborough,    1 

Decrees,  5th  ed.  670.  Ves.  jun.  164. 

(%)  Newman  v.    Mills,   1   Hog.  291;  (?)  Evans  v.  Taylor,  Sau.  &  Sc.  681. 

Brennan  v.  Kenny,  2   Ir.  Ch.   R.    579,  (V)  Doe  v.   Reid,   12  East,   61.     See 

583.  Jones  v.  Phipps,   L.  R.  3  Q.  B.  567, 

(£)  See  R.  S.  C.  Ord.  LV.  572.     See  Earl  of  Mansfield  v.  Hamil- 

(I)  See   Shuff   y.   Holdaway,   cit.  in  ton,  2  Sch.  &  L.  28. 

Seton  on  Decrees,  5th  ed.,  675.  («•)    Wilkinson  v.  Collcy,  5  Burr.  2694. 

VOL.  II.  —  It.  M 
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A  receiver  must  not,  without  the  leave  of  the  Court,  bring 
any  action  to  enforce  payment  of  any  moneys  due  to  the 
estate  (t)  ;  if  he  does  so,  he  will  he  liable  personally  to  pay  any 
costs  incurred  by  such  action  should  the  action  prove  unsuccess- 
ful (it).  Possibly,  however,  where,  under  special  circumstances, 
a  receiver  has,  without  leave  of  the  Court,  instituted  proceed- 
ings, the  immediate  taking  of  which  seemed  expedient,  and 
where  the  result  of  such  proceedings  has  been  to  get  in  to  the 
estate  moneys  which  might  have  been  lost,  the  receiver  would 
be  allowed  his  extra  costs  and  expenses  {%).  The  Court  will 
not  generally  give  a  receiver  leave  to  bring  an  action  against 
a  debtor  to  the  estate  unless  it  appears,  primd  facie,  that  the 
result  of  the  action  will  benefit  the  estate  (//) . 

The  Court  will  not  decide  a  question  of  disputed  tenancy  on 
a  motion  by  a  receiver  for  an  attachment  for  non-payment  of 
rent  (2). 

A  receiver  must  not,  without  the  leave  of  the  Court,  bring  an 
action  of  ejectment  against  a  tenant  who  has  made  default  in 
payment  of  his  rent  (a) . 

If  a  tenant  commits  waste  after  a  receiver  has  been  appointed, 
it  is  not  necessary  to  bring  an  action  to  restrain  the  waste,  but 
an  injunction  will  be  granted  on  motion  in  a  summary  way 
though  the  tenant  is  not  a  party  to  the  cause  (b). 

If,  however,  a  debtor  to  the  estate  has  given  to  the  receiver  a 
bill  of  exchange  or  promissory  note  for  the  amount  due,  the 
receiver  may  bring  an  action  in  his  own  name  on  the  bill  or 
note  without  leave  of  the  Court  as  holder  thereof,  irrespective  of 
his  character  as  receiver  (c) ;  so,  also,  if  chattels  to  which  he  is 
entitled  as  receiver  are  unlawfully  detained  from  him,  he  may 
maintain  an  action  to  recover  them  as  bailee,  independently  of 
the  fact  that  ho  is  a  receiver  (<?). 

A  receiver  is  not  a  creditor  entitled  to  present  a  bankruptcy 
petition  within  sect.  G  of  the  Bankruptcy  Act,  1883  (e). 


(t)   K<  it  on     l.'i  ci  ivi  is,   ]>.   I'll.      Sec 

Exp  tetter,  22  Q.  B.  D.  179,  at 
I>.  is.j. 

/.'.  Montgomery,  1  M<>11.  H9 ; 
Malcolm  v.  O1 Oallaghan,  '■'•  My.  &  Or. 
52,  at  p.  59. 

See  Wangle  v.  Lord  Fingal,  I 
Bog.  142.  Bee  also  inf.  as  to  receivers 
deft  oding  actions  w  ithonl  le&y  e. 

Dot  u  v.  John,  .M  <  'I.  575, 

Herbert  v.  Roe,  18  b.  Oh.  R.  26. 


(11)  Wynne  v.  Lord  Newborough,  1 
Ves.  Jim.  164;  Wordy.  Swift,  6  Ha. 
312. 

(b)  Walton  v.  Johnstone,  15  S.  352 ; 
Caxsiimiijor  v.  .Strode,  1  S.  &  St.  381. 

(c)  Exp.  Karris,  2  Oh.  D.  248.  See 
Exp.  Saoker,  22  Q.  B.  D.  179,  at 
p.  L85. 

(d)  Hills  v.  A'eere.s,  31  W.  R.  209. 

(<  16  &  47  Vict.  c.  52.  See  Exp. 
Sooner,  sup. 
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A  receiver  may,  it  seems,  be  made  a  party  to  a  suit  instituted    chap.  xlvi. 
against  the  owner  or  incumbrancer  of  the  property,  but  he  is  not 
a  necessary  party  (,/'). 

A  receiver  should  not  defend  an  action  brought  against  him  Power  to  de- 
without  the  leave  of  the  Court.  A  receiver  having,  without  the 
sanction  of  the  Court,  defended  an  action  arising  out  of  a  dis- 
tress for  rent  made  by  him  on  a  tenant  of  the  estate,  the  Court 
refused  to  allow  him  the  costs  of  the  action  (g) .  But  in  one 
case,  where  a  receiver  successfully  defended  an  action  brought 
against  him  without  putting  the  estate  to  the  expense  of  an 
application  to  the  Court  for  leave  to  defend,  it  was  held  that  he 
ought  to  stand  in  the  same  position,  as  to  indemnity  against 
extra  costs  incurred,  as  if  the  application  had  been  made  (k) . 

Except  under  special  circumstances  of  immediate  necessity,  Power  to 
the  receiver  is  not  the  proper  party  to  present  a  petition  or  ^edin°-sm°" 
originate  any  proceedings  in  the  action  in  which  he  is  appointed.  ttie  cause. 
If  an  emergency  should  arise  necessitating  directions  or  addi- 
tional powers,  he  should  apply  to  the  party  at  whose  instance  he 
was  appointed  to  make  any  necessary  application  to  the  Court. 
Should  he  refuse  or  neglect  to  do  so,  the  receiver  may  be  justi- 
fied in  applying  on  his  own  account  (*').     Such  applications  are 
usually  made  by  summons  at  chambers. 

In  some  reported  cases,  however,  no  objection  seems  to  have 
been  taken  to  applications  made  by  receivers  in  their  own 
names  (k). 

In  two  cases  the  receiver  ought  to  apply  by  summons  for  Summons  for 
directions  (/)  ;  namely,  where  a  large  sum  comes  into  his  hands      ec  lons' 
in  the  interval  between  the  times  fixed  for  passing  his  accounts, 
so  that  the  sum  may  not  lie  idle  (m)  ;  and  where  the  order  does 
not  provide  for  payment  of  balances  into  the  bank  (n). 

Though  a  receiver  may,  on  his  own  responsibility,  pay  taxes  Payment  of 
and  necessary  outgoings,  and  may  also  lay  out  a  small  amount  ^H  j^. 
in  necessary  expenses,  which,  as  it  would  seem,  ought  not  to  goings. 
exceed  30/.  in  any  one  year  (o),  he  must  not  incur  any  serious 

(/)  Lewis  v.  Lord  Zone  he,  2  Sim.  388;  (/.)  Mills  v.  Fry,  1   G.  Coop.  107; 

Smith  v.  Earl  of  Effingham,   7  Beav.  Wickens  v.   Toivnshend,   1    R.   &  My. 

357.  361 ;  Evelyn  v.  Lewis,  3  Ha.  472. 

(ff)  Swaby  v.  Dickon,  5  Sim.  629.  (I)  For    forms    of    summonses,    see 

(A)  Bristowt  v.  Needham,  2  Ph.  190.  Dan.  Ch.  Forms,  1712. 

Parker   v.    Dynn,    8   Beav.    497.  (m)  Shaw  v.  Rhodes,  2  Russ.  539. 

See  Inland  v.  Eade,  7  Beav.  55  ;  Chatcr  (»)   Potts  v.  Leighton,  L5  Ves.  273. 

v.  Maclean,  1  Jur.  N.  S.  175.  (0)  Dan.  Ch.  Pr.  1700,  n. 

m2 
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expenditure  in  repairs  without  a  previous  application  to  the 
Court  (p).  "Where,  however,  unauthorized  expenditure  by  a 
receiver  has  resulted  in  lasting  benefit  to  the  estate,  the  Court, 
on  being  satisfied  as  to  the  reasonableness  of  the  expenditure 
and  of  the  benefit  to  the  estate,  may  allow  the  receiver  to  be 
recouped  the  amount  so  expended  by  him  (q).  If  it  is  neces- 
sary to  cut  timber  or  to  get  stone  or  brick-earth,  &c,  for  repairs, 
application  for  leave  so  to  do  will  be  necessary  (q) . 

Generally  speaking,  extraordinary  expenses  incurred  by  a  re- 
ceiver without  the  leave  of  the  Court  will  not  be  allowed  to  him. 

A  receiver  must  keep  down  all  fee  farm  rents,  head  rents,  or 
other  rents  to  which  the  property  is  subject ;  if  he  fails  to  do 
so,  he  will  be  liable  to  pay  the  costs  of  proceedings  instituted 
by  the  person  entitled  for  recovery  of  rents  (/•). 

Necessary  repairs  fall  within  the  scope  of  a  receiver's  duty, 
and  he  may  at  his  own  risk  execute  repairs  of  a  more  extensive 
kind,  subject,  however,  to  the  liability  to  have  the  propriety  of 
the  expenditure  questioned,  unless  he  has  obtained  the  leave  of 
the  Court  (s) . 

A  receiver  is  not  justified  in  expending  money  on  improve- 
ments of  the  property ;  and  such  sanction  will  not  generally  be 
given  unless  upon  very  special  grounds.  So  the  Court,  in 
appointing  a  receiver  on  motion,  refused  to  authorize  him  to 
expend  100/.  in  putting  leasehold  houses,  comprised  in  the 
mortgage,  in  a  fit  state  for  occupation ;  although  2,000/.  was 
due  on  the  mortgage,  and  no  payment  for  principal  or  interest 
had  been  made  for  a  considerable  time,  and  most  of  the  houses 
were  unfinished  and  consequently  unoccupied  (/). 

Where  a  receiver  and  manager  of  a  business,  which  is  being 
carried  on  at  a  loss,  is  appointed,  the  Court  has  jurisdiction  to 
sanction  expenditure  which  may  prevent  the  business  from  being 
closed,  and  may  preserve  it  with  a  view  to  selling  it  as  a  going 
concern,  but  the  expenditure  must  be  shown  to  be  of  urgent 
necessity,  unless  all  parties  interested  consent  to  the  application 
for  the  sanction  of  the  Court  thereto  (i<). 


(p)  Att.-Qm.  v.  Vigor,  11  Ves.fi83; 
Watert  v.  Taylor,  i">  vea.  10,2;");  Tem- 
pest v.  Orde,  'i  Mir.  56. 

(7)  r.hmi  v.  Clitherow,  <i  Ves.  799. 
Pot  form  "I  order  authorizing  receiver 
to  repair,  see  Seton  <>n  Decrees,  671, 

672. 


(s)  Re  Graham,  Graham  v.  Noakes, 
(1  «<).->)  1  Ch.  GO,  72. 

]£eaden  v.  Sealey,  6  Ha.  620. 

(a)  Securities,  $0.  Investment  Corp.  v. 
Brighton  dlhambra,  W.  N.  (1893)  15. 
Sec  also  /■:.!■/).  (instil,  :i  Ch.  D.  Ill, 
C.  A.  ;   Faloke  v.  Scottish  Imperial  In- 


Balfe  v.  Blake,  1  Ir.  Ch.  R.  :u\.r,.       snraiicc  Co.,  34  Ch.  D.  234,  C.  A. 
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A  prior  incumbrancer  may  apply  to  the  receiver  for  the  in-  chap.  xlvi. 
terest  from  time  to  time  accruing  due  on  his  security ;  and  if  he 
so  apply,  the  receiver  will  be  bound  to  pay  such  interest,  before 
paying  in  his  balances.  If  no  such  application  is  made,  the 
balances  will  be  carried  in,  without  any  previous  inquiry  whether 
the  prior  incumbrancer  has  or  has  not  received  his  interest  (x). 

A  receiver  must  bring  in  and  pass  his  accounts  regularly  from  Delivery  and 
time  to  time  to  show  the  actual  balance  in  his  hands,  according  receiver's 
to  the  prescribed  form,  on  such  days  as  the  Court  or  judge  shall  accounts. 
fix  for  that  purpose,  and  must  pay  in  his  balance  on  the  days 
appointed  ;  on  default,  the  receiver's  salary  may  be  disallowed, 
and  he  may  be  charged  at  the  rate  of  5  per  cent,  per  annum 
on  unpaid  balances  (//).     The  accounts  must  be  verified  by  an 
affidavit  in  the  prescribed  form  (3). 

The  rule  as  regards  a  receiver  in  default  may  be  enforced  Default  of 
notwithstanding  that  the  accounts  have  been  settled  (a),  or  even 
after  the  receiver  has  been  discharged  (b). 

By  the  Rules  of  the  Supreme  Court,  Ord.  L.  r.  21,  on  default  Consequences 
1  ......  1         •  -\  -  of  default. 

by  a  receiver  m  bringing  in  any  account  or  m  making  any  pay- 
ment, the  parties  may  be  required  to  attend  at  chambers,  and 
proper  directions  may  be  given,  including  the  discharge  of  the 
receiver  and  the  appointment  of  another,  and  the  payment  of  costs. 

An  order  may  be  made  on  a  receiver  to  bring  in  accounts  or  Mode  of 
pay  balances  on  summons  in  a  summary  way  (c),  and  such  order  delivery  of 
may  be  enforced  by  attachment  or  by  sequestration  (d) .  accounts,  &c. 

The  Court  cannot  summarily  order  the  representatives  of  a  Accounts  of 
deceased   receiver  to   pass  their  testator's  accounts  (e).      But,  receiver. 
where  the  balance  has  been  ascertained,  an  order  may  be  made 
that  his  recognizance  be  put  in  force  against  his  representatives 
and  sureties  (/). 

A  receiver  failing  to  bring  in  proper  accounts  may  be  made  to  Costs, 
pay  the  costs  of  an  application  for  an  order  directing  him  so  to  do  (g). 

(x)  Bertie  v.  Lord  Abingdon,  3  Mer.  (c)    Whitehead   v.   Lynes,    34    Beav. 

560,  at  p.  567.     See  Penny  v.    Todd,  161.     See  R.  S.  C,  Ord.  XLI.  r.  5. 
W.  N.  (1878)  71.  (d)  R.  S.  C,  Ord.  XLII.  r.  7  ;  Re 

(y)  R.  S.  C,  Ord.  L.  rr.  18,  19.    See  BelVs  Estate,  L.  R.  9  Eq.  172  ;  Sprunt 

Fletcher  v.  Lodd,  1  Ves.  jun.  85  ;  Potts  v.  Pugh,  7  Ch.  D.  567-     See  Re  Gent, 

v.  Leighton,   15  Ves.  273.     For  form  Gent-Davis  v.  Harris,  40  Ch.  D.  190. 
of   receivers'  accounts,  see   R.  S.  C,  (e)  Jenkins   v.  Briant,  7   Sim.    171  ; 

App.  L.  Form  No.  14.  Ludgater  v.  Channell,  15  Sim.  479. 

(z)  R.   S.   C,   Ord.  L.   r.   20,  and  (/)  Ludgater  v.  Channell,  3  Mac.  & 

App.  L.  Form  No.  22.  G.   175   (on   appeal}.     See  Garden   v. 

(a)  Hicks  v.  Hicks,  3  Atk.  273.  Badcock,  6  Beav.  157. 

(b)  Harrison  v.  Boydell,  6  Sim.  211.  (g)  Bertie  v.  Lord  Abingdon,  8  Beav. 
See  Be  Edwards,  31  L.  R.  Ir.  242.  53. 
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Liability  for 
loss  to  estate. 


Claim  against 
receiver. 


Misapplica- 
tion of  rents, 
&c. 


Liability  on 
contracts. 


Receiver  must 
not  make 
profit  for 
himself. 


'  ''f  this 

rule  after 
discharge. 


A  receiver  was  held  to  be  liable  for  losses  incurred  by  reason 
of  the  failure  of  a  bank,  in  which  lie  had  deposited,  to  the  joint 
account  of  himself  and  his  sureties,  moneys  belonging  to  the 
estate  (//) ;  and  he  will  generally  be  liable,  if  he  has  knowingly 
parted  with  the  control  of  the  moneys  by  placing  them  in  the 
hands  of  other  persons  («'). 

If  a  receiver  receives  moneys  which  he  conceals  from  his 
accounts,  and  dies  after  his  recognizances  have  been  vacated, 
the  debt  is  still  a  debt  of  record,  and  he  is,  besides,  a  trustee  for 
the  parties  beneficially  interested  (j). 

The  Court  will  not  refuse  liberty  to  try  a  right  claimed 
against  a  receiver  appointed  in  a  foreclosure  action,  unless  it  is 
quite  clear  that  the  claim  is  unfounded  (k). 

If  a  receiver,  appointed  by  the  Court  on  the  application  of 
an  incumbrancer,  misapply  the  rents  and  profits,  the  loss  must 
ultimately  fall  on  the  mortgagor  (/) . 

Receivers  and  managers  of  a  business  appointed  by  the  Court 
are  not,  by  virtue  of  their  appointment,  agents  of  the  company 
to  make  contracts  on  its  behalf ;  if  they  enter  into  contracts 
with  third  persons  for  the  supply  of  goods,  &c,  they  will  be 
personally  liable  on  such  contracts,  unless  there  be  in  any 
particular  contract  a  special  stipulation  to  the  contrary  (m). 
They  cannot  annul  contracts  of  the  company  (n). 

A  receiver  will  not  be  allowed  to  make  interest  for  his  own 
benefit  of  the  moneys  that  come  into  his  hands  during  the 
intervals  between  the  passing  of  his  accounts  (o) . 

Similarly,  a  receiver  will  not  be  allowed  to  administer  the 
estate  so  as  to  benefit  the  conduct  of  a  business  carried  on  by 
him  on  his  own  account  (p).  Nor  will  he  be  allowed  to  buy 
any  part  of  the  estate  except  by  leave  of  the  Court  (q). 

But  a  receiver  and  manager  of  a  business  is  not  precluded 
after  his  discharge  from  setting  up  a  similar  business  on  his 
own  account  or  from  soliciting  orders  from  the  former  customers 
of  the  business  of  which  ho  was  receiver  and  manager  (>•). 


(h)  Salway  v.  Salway,  2  R.  &  My. 
215.  See  Deever  v.  Maudesley,  8  Jur. 
•M7. 

(t)  Knight  v.  Lord  Plymouth,  8  Atk. 

Bee  Seagram  v.  Tuoh,  L8  Oh.  l>. 
296. 

Ik)   lane  v.  Cap         I      L)  8  Oh.  411. 

ii)  /;>>/>/<  v.   Bowater,  3  Bro.  0.  ('. 


{»>)   Hurl  v.  Bull,  (1895)  1  Q.  B.  27G, 

C.  A.     See  De  Qrelle,  Woudret  ij-  Co.  v. 
Burt,  1  Mans.  118. 

(n)  Be  Marriage,  Ncave  %  Co.,  (189(1) 
2  Oh.  663,  C.  A'. 
(o    Show  v.  Rhodes,  '1  Russ.  .539. 
Ip)  See  Kerr  on  Receivers,  224. 
(7)   Ah,,,  v.  Bond,  PI.  &  K.  196. 
(>•)  Re  Y/'i.s//,  Irish  v.  Irish,  \0  Ch. 

D.  49. 
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viii. — Remuneration  and  Expenses  of  Receiver. — By  R.  S.  C,  chap.  xlti. 
Orel.  L.  r.  16,  a  receiver  shall,  unless  otherwise  ordered,  be  allowed 
a  proper  salary  or  allowance.  No  direction  as  to  salary  is 
therefore  now  inserted  in  the  order  unless  the  receiver  is  to  act 
without  salary,  in  which  case  the  words  "  without  salary  "  should 
be  inserted  in  the  order  (s).  The  amount  of  the  salary  or 
allowance  will  generally  be  fixed  upon  the  passing  of  the  first 
account  (t)  ;  but  under  special  circumstances  the  order  may 
direct  that  the  receiver  shall  be  allowed  such  remuneration  as 
the  judge  shall  think  proper  on  the  passing  of  each  account  (u). 

The  allowance  made  to  a  receiver  depends  upon  the  degree  Measure  of 
of  facility  or  difficulty  experienced  in  getting  in  the  rents  or  w  n  " 
moneys  receivable  (.r).  There  is  no  fixed  scale  of  remunera- 
tion (//).  In  ordinary  cases  the  scale  of  remuneration  was 
formerly  at  the  rate  of  five  per  cent,  on  the  gross  amount 
received  (s)  ;  but,  at  the  present  time,  a  less  rate  would  probably 
be  fixed,  especially  in  the  case  of  a  large  estate. 

A  party  interested  in  the  subject-matter  of  the  action  pro- 
posing himself  as  receiver  will  generally  be  required  to  act 
without  remuneration  (a). 

A  receiver  will  be  entitled,  in  addition  to  his  remuneration  Extraordi- 
according  to  the  scale  fixed,  to  an  allowance  for  extraordinary 
trouble  and  expenses  (b),  but  not  unless  such  additional  allow- 
ance has  been  previously  sanctioned  by  the  Court  (c) . 

A  receiver  is  not  entitled  to  be  reimbursed  the  expenses  of 
journeys  to  or  residence  in  a  foreign  country  for  the  purpose 
of  recovering  property  belonging  to  the  estate,  unless  he  has 
obtained  the  express  sanction  of  the  Court  (d) . 

If  a  receiver  defend  an  action  without  the  leave  of  the  Court, 
he  will  not  be  allowed  his  costs  (e). 

When    a   petition   against   a   receiver,   charging    him   with  Costs  of  re- 
default,  has  been  dismissed  with  costs,   and  the   petitioner  is  receipts, 
unable  to  pay  them,  the  receiver  may,  even  as  against  incum- 
brancers on  the  property,  retain  the  costs  out  of  his  receipts  (/). 

A  receiver  will  be  allowed  to  reimburse  himself  for  all  reason- 

(s)  Pilkington  v.  Baker,  24  W.  R.  234.  (a)  See  ante,  p.  940. 

(t)  Dan.  Ch.  Pr.  1696  ;  Kerr  on  Re-  (b)  Potts  v.  Leighton,  15  Ves.  276. 

ceivers,  185.  (c)  lie  Ormsby,  1  Ba.  &  Be.  189. 

(u)  Neave  v.  Douglas,  26  L.  J.  Ch.  \d)  Malcolm  v.  0' 'Callaghan ,  3  My.  & 

756.  Cr.  52. 

(x)  Bay  v.  Croft,  2  Beav.  488.  (e)  Swaby  v.  Bickon,  5  Sim.  629.    See 

(y)  Prior  v.  Bagster,  W.  N.   (1887)  ante,  p.  953. 
194.  (/)   Courandv.  Hanmer,  9  Beav.  3. 

(z)  Bay  v.  Croft,  sup. 
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able  expenses  incurred  by  him  in  getting  in  rents  or  moneys, 
including  remuneration  paid  to  a  collector,  even  as  against  prior 
incumbrancers  (g) ,  without  any  previous  application  to  tbe  Court 
for  tbat  purpose  (h),  and  notwithstanding  the  insufficiency  of 
the  estate  to  bear  the  costs  of  the  mortgagee  (i). 


Discharge. 


Several 
mortgagees. 

How  appli- 
cation for 
discharge 
should  be 
made. 

Grounds  for 
discharge. 


Bankruptcy 
of  receiver. 


ix. — Discharge  of  Receiver. — When  the  objects  for  which  a 
receiver  has  been  appointed  have  been  completed,  so  that  his 
continuance  is  unnecessary,  he  will  be  discharged,  and  his 
recognizances  will  be  vacated  (k) . 

An  order  for  the  discharge  of  a  receiver  on  passing  his  final 
account  and  paying  the  balance  certified  to  be  due  from  him 
may  be  made  after  a  decree  for  foreclosure  absolute,  without 
opening  the  foreclosure  (/). 

A  receiver  appointed  on  behalf  of  several  mortgagees  cannot 
be  discharged  without  the  consent  of  all  (m). 

The  application  to  discharge  the  receiver  may  be  made  on 
motion,  petition  or  summons,  which  must  be  served  on  the 
receiver ;  but  he  ought  not  to  appear  unless  under  special 
circumstances,  and,  if  he  do  so,  his  costs  may  be  disallowed  («). 

A  receiver  is  liable  to  be  discharged  for  irregularity  in  bring- 
ing or  passing  his  accounts  (o),  or  for  other  misconduct  in  the 
performance  of  his  duties  (p)  ;  or  if  his  appointment  was  im- 
proper (q). 

If  a  receiver  becomes  bankrupt  he  will  be  removed,  and  a  new 
receiver  will  be  appointed  in  his  place  (q). 

A  first  mortgagee  who  is  ready  to  go  into  possession  himself 
may  obtain  the  discharge  of  a  receiver  who  has  been  appointed 
at  the  instance  of  a  puisne  incumbrancer  (;•). 


(g)  Gilbert  v.  Bendy,  3  Sc.  N.  R.  364. 

(A)  Fitzgerald  v.  Fitzgerald,  5  Ir.  Eq. 
R.  625. 

(i)    liritti-ti  v.  ll'cdqwuod  Coal  and  Iron 
Co.,  28  Ch.  D.  15 17.' 

(k)    Turart    V.    Lou-son,   L.  R.  18  Eq. 
l'.Hi.     s,.,    |,\  s.  C,  Ord.  LX.  r.  I. 

(/;  Arthy  v.  Stamford  Bank,  W.  N. 
Bee    Roll    v.   Beagle,   66 
L.  T.  692. 

Faulkner  v.   Daniel,  3   Ba.  204  ; 
Bainbi  iggt  \ .  Blaii ,  3  Beav.  121. 

(»)  Beton,  687-    Bw  Herman  v.  Dun- 


bar, 23  Beav.  312. 

(o)  Bertie  v.  Lord  Abingdon,  8  Beav. 
53. 

(p)  Mitchell  v.  Condy,  W.  N.  (1873) 
232  ;  Re  St.  George's  Estate,  19  L.  R. 
Ir.  5GG.  Sec  Griffith  v.  Griffith,  2  Ves. 
400. 

(>,)  Be  Lloyd,  Allen  v.  Lloyd,  12  Ch. 
I>.  -l  is,  C.  A. ;  Niemann  v.  Niemann,  43 
Ch.  1).  198,  C.  A.  ;  Re  Wells,  Moloney 
v.  Brooke,  W.  N.  (1890)  104. 

(»•)  Re  Southern  Rail.  Co.,  17  L.  R. 
Ir.  121,  137. 
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CHAPTER  XLVIL 

OF  ACTIONS  ON  PERSONAL  COVENANTS  FOR  PAYMENT  IN 
MORTGAGES  (a). 

i. — Right  of  Action  on  Covenant  generally. — The  simplest  remedy  Advantages 
of  a  mortgagee  to  enforce  the  payment  of  his  debt,  and  the  one  of  smng , ou 
to  which  recourse  should  first  be  made  where  the  security  is 
scanty,  is  to  bring  an  action  against  the  mortgagor  personally 
upon  the  covenant  contained  in  the  mortgage  deed  for  payment 
of  principal  and  interest.  By  bringing  such  an  action,  and 
obtaining  judgment  therein,  the  mortgagee  will  put  himself  in 
a  position  to  recover  the  money  due  to  him  out  of  the  property, 
real  or  personal,  of  the  mortgagor,  other  than  that  comprised  in 
the  mortgage. 

If  the  mortgagee  sues  on  the  covenant  for  the  debt,  without  Summary 
claiming  foreclosure,  he  may  specially  indorse  his  writ,  under  relief- 
Ord.  III.  r.  6  of  the  Rules  of  the  Supreme  Court,  and  obtain 
summary  judgment  under  Ord.  XIV.  r.  1 ;  an  assignee  of  a 
mortgage  so  suing  need  not  expressly  state  that  notice  of  the 
assignment  was  given  to  the  mortgagor  (b). 


ii.— Who  may  sue  on  the  Covenant. — Of  course,  the  mortgagee  Mortgagee 

may  sue  o: 
covenant. 


himself  may  sue  upon  the  covenant  as  soon  as  his  right  of  action  may  sue  on 


arises,  and  so  long  as  any  principal  money  or  interest  remains 
owing  on  the  security  of  the  mortgage. 

Upon  the  decease  of  a  mortgagee  of  land,  his  executors,  Executors, 
administrators,  or  assigns  may  sue  upon  the  covenant,  though  ? dnimis- 
it  is  not  expressly  made  with  them,  as  the  right  to  sue  devolves  assigns  of 
on  them  without  being  mentioned  (r).  mortgagee. 

Where  the  covenant  is  made  with  more  persons  than  one  who  Executors  oi 
advance  the  money  on  a  joint  account,  the  right  to  sue  devolves  mrvi™i;°f 

(a)  The  observations  in  this  chapter  actions,  see  post,  pp.  1019  et  seq. 
will   also   apply  to   actions  on  bonds  (b)  Satchwell  v.  Clarke,  66  L.  T.  641 

taken  as  collateral  securities,  and  many  C.  A.     The  appointment  of  a  receiver 

of  the  cases  cited  relate  to  such  actions  ;  will  not  of  itself  prevent  special  in- 

but  collateral  bonds  have  almost  en-  dorsement.     Post,  p.  1020. 
tirely  fallen  into  disuse.     As  to  claims  (c)  44  &  45  Vict.  c.  41,  s.  58.     See 

for  personal  payment   in    foreclosure  s.  30. 
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CHAP-  xLvn-  on  the  survivors  or  survivor  of  them,  though  the  words  "  survivors 
or  survivor"  are  not  expressly  mentioned  in  the  covenant  (d). 

Transferee  of       A  transfer  of  a  mortgage,  if  properly  drawn  (e),  contains  an 

mortgage.  absolute  assignment  to  the  transferee  of  the  mortgage  debt, 
and  the  benefit  of  all  securities  for  the  same,  as  well  as  a 
conveyance  to  him  of  the  mortgaged  property.  By  virtue  of 
such  assignment,  the  assignee  will  be  entitled  to  sue  the  mort- 
gagor on  his  covenant  for  payment  of  principal  and  interest. 

Right  to  sue  He  may  also  now,  by  virtue  of  the  assignment  of  the  debt 
r  debt.  itself,  sue  for  it  in  his  own  name,  and  will  acquire  the  legal 

right  to  the  debt,  and  to  all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor,  provided  that  notice 
of  the  assignment  is  given  to  the  debtor,  although  the  deed 
of  transfer  contains  no  power  of  attorney  enabling  him  to 
sue  (/). 

Concurrence  Frequently,  however,  the  mortgagor  is  made  a  party  to  the  deed 
°  °  '  of  transfer,  and  covenants  directly  with  the  transferee  for  payment 
to  him  of  principal  and  interest.  By  this  means  the  transferee 
obtains  a  direct  right  of  action  against  the  mortgagor  on  the 
new  covenant  without  any  risk  of  a  question  being  raised  as  to 
whether  the  latter  has  received  due  notice  of  assignment  (g). 

Sub-morfc-  The  enactment  above   referred   to  applies  only  to  absolute 

assignments  of  debts  and  choses  in  action.  Accordingly,  a 
sub-mortgage  of  a  mortgage  debt  and  the  securities  for  the  same 
does  not  of  itself  confer  on  the  sub-mortgagee  any  right  of  action 
linst  the  original  mortgagor  except  on  the  covenants  by  the 
latter  for  payment  of  principal  and  interest.  No  such  action  can 
be  brought,  except  in  the  name  of  the  original  mortgagee  or  his 
absolute  ;i>-ignce  ;  and  if,  by  reason  of  there  being  no  covenant 
Eot  payment  in  the  original  mortgage,  it  is  intended  that  the 
Bub-mortgagee  ;-hall  be  authorized  to  sue  in  the  name  of  the 
1 1 1  .* 1 1  mortgagee,  a  power  of  attorney  is  still  necessary  for 
thai  pur]  A  power  of  attorney  given  on  an  assignment 

by  way  of  mortgage  of  a  Legal  debt,  being  for  valuablo  con- 
leratiou,  may  be  made  irrevocable  (/). 

:  (</)  See   farther,  as  to  assignments, 

D      Ooi      \  •  ;   1 1   |.i   m  p.  781 :  ante,  p  sin. 

ph.  Cony.  v*ol.   II     p  (A)  Bee  further,  as  to  sub-mortgages, 

Byth.  i  Jarm.  Cony.  Vol.  II  I.  p.  1202.  mU  .  p.  880. 

/            .i.i     lot,   1878  (88   ft   87  (')  45  &   16  Viot.  o.  89,  b.  8 ;  but  the 

Vi.  '  '  i  lii.n  i:,  not  retrospective. 


WIIEN  EIGHT  OF  ACTION  ARISES.  9G1 

iii. — When  and  under  what  Conditions  the  Right  of  Action  on    chap,  xltii. 
the  Covenant  arises. — When  a  covenant  in  a   mortgage  deed  Principal  and 
stipulates  for  payment  of  principal  and  interest  on  a  fixed  day,  ^t2:e8J  ^re 
they  are  distinct  debts,  and  may  be  sued  for  separately  when 
default  is  made  in  payment  of  either  (k) . 

The  mortgagee's  right  of  action  on  the  covenant  arises  imme-  Action  to 
diately  upon  the  default  of  the  mortgagor  to  perform  the  same.  inter, 'st. 
Thus,  the  mortgagee  may  bring  his  action  for  payment  only  of 
the  interest  due  to  him  at  any  time  after  the  mortgagor  has 
failed  to  pay  interest  on  any  of  the  half-yearly  or  quarterly 
days  appointed  for  payment  of  the  same ;  or,  if  no  such 
days  are  appointed,  then  it  seems  that  the  mortgagee  may  at 
any  time  claim  the  interest  accrued  clue  since  the  last  pay- 
ment (I). 

The  accruer  of  the  right  of  action  on  the  covenant  to  pay  the  Action  to 
principal  will  depend  upon  the  terms  of  the  mortgage  deed.  In  principal, 
the  ordinary  case  of  a  mortgage  containing  a  covenant  for  pay- 
ment of  the  principal,  together  with  the  interest  then  due, 
on  a  fixed  day  (usually  six  months  after  the  date  of  the 
mortgage),  an  action  on  the  covenant  will  lie  immediately 
after  default  in  payment  on  the  clay  appointed ;  and  it 
makes  no  difference  whether  the  covenantor  be  principal  or 
only  a  surety  (in). 

Where  a  loan  is  made  for  six  or  nine  months,  the  option  is  Alternative 
in  the  borrower  ;  and  the  credit  of  the  borrower  will  not  expire  payment, 
so  as  to  enable  the  creditor  to  maintain  an  action  for  the  debt 
until  nine  months  have  elapsed  (n). 

If  the  principal  is  made  payable  on  demand,  an  action  to  Principal 
recover  it  will  lie  at  any  time  after  the  execution  of  the  mort-  demand.°n 
gage  (o). 

Where  there  is  a  present  debt  and  a  promise  to  pay  on 
demand,  the  demand  is  not  considered  to  be  a  condition  pre- 
cedent to  the  bringing  of  the  action ;  but  where  there  is  a 
covenant  or  promise  to  pay  a  collateral  sum  on  demand,  as,  for 
instance,  a  covenant  by  a  surety,  then  the  demand  must  be 
made  before  action  brought  (j)). 

(k)  Dickenson  v.  Harrison,  4  Pri.  282  ;  («)  Reed  v.  Eilhirn  Co-operative  Soc., 

Attwood    v.    Taylor,    1    Man.    &    Gr.  L.  R.  10  Q.  B.  264. 

307.  (o)  Evans  v.  Jones,  5  M.  &  W.  295. 

(I)    Wilson    v.   Harman,  2  Ves.   sen.  See  Barber  v.  Butcher,  8  Q.  B.  863. 

672.  (p)  Re   Brown's    Estate,    Brown    v. 

(>»)  Ante,  p.  89.  Brown,  (1893)  2  Ch.  300.     See  Norton 
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payable  on 
notice  to  pay. 


Action  not 
notice. 

Postponement 
of  right  to  call 
in  principal. 


Where,  however,  the  covenant  is  not  simply  to  pay  "  on 
demand,"  but  to  pay  when  the  mortgagee  should  so  "  require 
by  notice,"  or  "  upon  demand  in  writing,"  the  notice  or  demand 
given  must  not  be  illusory,  but  must  allow  the  covenantor 
reasonable  time  to  obtain  the  money  (q) . 

So,  also,  if  the  mortgagee  makes  the  demand  through  an 
agent  or  third  person  who  alleges  himself  to  be  the  agent  of  the 
mortgagee,  the  mortgagor  will  be  entitled  to  a  reasonable  time 
for  the  purpose  of  ascertaining  the  authority  of  the  alleged 
agent  to  receive  the  money  and  to  give  an  effectual  receipt  for 
the  same  (r). 

Action  brought  is  not  notice  where  a  debt  is  payable  on 
notice  (s). 

Where,  as  is  sometimes  the  case,  the  mortgage  deed  contains 
a  covenant  by  the  mortgagee  not  to  call  in  the  money  for  a 
certain  number  of  years,  or  before  the  happening  of  a  specified 
event,  as,  for  instance,  the  death  of  a  named  person,  the  mort- 
gagee's right  of  action  for  recovery  of  the  money  will  be  sus- 
pended until  the  expiration  of  that  period,  subject,  of  course,  to 
the  performance  by  the  mortgagor  of  the  covenants  or  conditions 
(if  any)  on  his  part  upon  the  performance  of  which  the  mort- 
gagee's covenant  is  made  to  depend  (/) . 


Covenant 

1  to  be 
conditional  on 
mortgagee's 
ability  to 
vey. 


iv. — Bar  of  Right  of  Action  by  Inability  to  Reconvey. — 
Although  the  covenant  by  the  mortgagor  for  payment  of  prin- 
cipal and  interest  usually  contained  in  a  mortgage  is  in  form 
absolute,  it  is  nevertheless  construed  in  equity  as  conditional 
upon  the  reconveyance  by  the  mortgagee  of  the  property  mort- 
gaged upon  receipt  by  him  of  the  full  amount  payable  under 
the  covenant  (u).  It  follows  that,  although  the  mortgagee  be 
entitled  at  law  to  sue  upon  the  covenant,  yet  if  it  appear  from 
the  state  of  the  transaction  that,  by  the  act  of  the  mortgagee, 
other  than  an  exercise  of  his  power  of  sale,  or  other  act  autho- 


v.  /./'  'I         \V.  I'U  ;  Jackson  v. 

Brighly  \.  Norton,  ::  B.  .V  S.  306  ; 
l:  8.442;  Betting 
v.  Read,  S  II  0.  966  Exp.  I '■■  vor, 
/:.  Burghardt,  l  I  D  91  See  alao 
/  /  /.  /•,  8outham,  L9  Oh-  l>. 
169  0.  A.  This  <li  i  inci  ion  app< 
I,,  in!;-,  i  "i  m  ""I  bj  the  oai  ea  oited, 
and  it  u  submitted  thai  the  dictum  in 
/ .     '••  v   Mellersh,    ll  92  - 


1  Cli.  385  at  p.  300,  as  to  payment  on 
demand  requiring  reasonable  notice  is 
inn  generally  worded. 

!>■)  Moore  v.  Shelley,   8  App.   Cas. 
286. 

Ifoort  \.  Peehell,  22  Beav.  172. 

•  i     Brougham  v.  Squire,  I  Drew.  161. 
Bee  Burrowes  v.  Molloy,  2  J.  &  L.  521, 
\U,  p.  928. 

(h)  Kinnaird  v.  Trollope,  30  Ch.  D. 
686. 


INABILITY  TO  RECONVEY.  963 

rized  by  the  mortgagor,  it  has  become  impossible  to  restore  the  CIIAr-  xxvn. 
estate  on  payment  of  all  that  is  due,  the  Court  will  interfere  and 
prevent  the  mortgagee  suing  the  mortgagor  on  his  covenant; 
and  accordingly,  where  a  mortgagee  had  joined  with  the 
transferees  of  the  equity  of  redemption  in  a  partial  alienation 
of  the  property,  but  the  money  was  received  by  the  transferees 
alone,  the  mortgagee  was  restrained  from  proceeding  against 
the  mortgagor  upon  his  covenant  to  pay  (x).  So,  where  the 
mortgagee  died  leaving  no  heir,  and  his  legal  personal  repre- 
sentatives sued  at  law  for  the  mortgage  debt,  an  injunction  was 
granted  to  prevent  the  prosecution  of  the  action,  and  the  mort- 
gage debt  was  ordered  to  be  paid  into  Court  and  to  remain 
there  until  the  legal  estate  could  be  got  in  and  conveyed  to  the 
mortgagor  (//) .  And,  in  another  case  in  which  the  title  deeds 
had  been  lodged  by  the  mortgagee  with  an  attorney,  who 
claimed  a  lien  upon  them,  the  Court  granted  an  injunction 
against  proceedings  at  law  to  compel  payment  of  the  money, 
and  ordered  the  money  to  be  paid  into  the  bank  until  the  title 
deeds  were  recovered  and  a  reconveyance  could  be  made  (2). 

If,  however,  the  mortgagor  has  given  authority  to  the  mort-  Acquiescence 
gagee  to  part  with  the  mortgaged  property,  he  cannot  afterwards  ^  alieaftwn! 
set  up,  as  a  defence  to  an  action  on  the  covenant,  the  inability 
of  the  mortgagee  to  reconvey  the  property.  Such  authority 
may  be  derived  from  the  mortgage  deed,  from  an  express  power 
of  sale  contained  therein  (a) ,  or  from  the  statutory  power  of  sale 
which  is  now  incorporated  into  every  mortgage  deed,  unless 
expressly  excluded  or  modified ;  or  it  may  be  derived  from 
the  direct  concurrence  of  the  mortgagor,  or  possibly  other- 
wise (b). 

Again,  the  inability  of  the  mortgagee  to  reconvey  will  not  bar  Loss  by  act  of 
his  right  of  action  on  the  covenant,  or  other  remedies,  if  such  mor  gagor" 
inability  arises  from  any  default  of  the  mortgagor.  So,  where 
a  mortgagee  of  leaseholds  has,  after  foreclosure  of  subsequent 
mortgagees,  been  ousted  from  the  estate  for  breach  of  covenants, 
which  the  mortgagor's  executors  should  have  kept,  the  mortgagee 
may  prove  against  the  mortgagor's  estate  (c). 

(x)  Palmer  v.  Hendrie,  27  Beav.  349.  (2)  Schoole  v.  Salt,  sup. 

See  Tooke  v.  Hartley,  2  Bro.  C.  C.  126  ;  (a)  Rudge  v.  Richens,  L.  E.  8  C.  P. 

Perry  v.  Barker,  13  Ves.  198  ;  Lockhart  358. 

v.  Hardy,  9  Beav.  355  ;  Walker  v.  Jones,  (b)  Kinnaird  v.  Trollope,  39  Ch.  D. 

L.  R.  1  P.  C.  50.  636,  646. 

(y)  Case  cited  by  Lord  Redesdale,  in  (c)  Re  Burrell,  Burrell  v.  Smith,  L.  R. 

Schoole  v.  Salt,  1  Sch.  &  L.  176.  7  Eq.  399. 
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V. — Upon  what  Persons  the  Liability  under  the  Covenant 
attaches. — The  covenants  to  pay  principal  and  interest  are  strictly 
personal  covenants  under  which  a  personal  liability  attaches  to 
the  covenantor,  and  to  his  personal  representatives  after  his 
death,  although,  as  has  been  seen  (d),  as  between  his  personal 
representatives  and  the  mortgaged  estate,  the  liability  rests 
primarily  on  the  latter. 

Accordingly,  the  mortgagor  will  remain  personally  liable 
under  his  covenants,  although  he  has  absolutely  parted  with  and 
conveyed  to  another  person  the  equity  of  redemption.  But,  in 
such  a  case,  the  mortgagee  will  be  entitled  to  judgment  on  the 
covenant  only,  on  the  terms '  that,  upon  receiving  payment  of 
the  whole  amount  due  from  the  mortgagor,  he  shall  reconvey 
the  property  to  the  mortgagor,  subject  to  the  subsisting  equity 
of  redemption,  thus,  in  effect,  rendering  the  original  mortgagor 
a  mortgagee  of  the  property  (e) . 

Conversely,  these  covenants  do  not  run  with  the  mortgaged 
property,  so  as  to  give  to  the  mortgagee  any  right  of  action  on 
the  covenant  against  the  assignee  of  the  equity  of  redemption 
in  the  absence  of  any  covenant  by  the  assignee  rendering  him 
personally  liable  for  payment  of  the  mortgage  moneys  or  other 
special  circumstances  (/). 

Although  the  purchaser  of  an  equity  of  redemption  is  not 
personally  liable  to  the  mortgagee  on  the  covenant  for  payment, 
yet  he  is,  independently  of  contract,  liable  to  indemnify  the 
vendor  against  the  mortgage  debt,  and  he  may  be  required  to 
give  a  covenant  for  such  indemnity  (7/) . 

"Where  a  covenant  is  entered  into  by  several  persons,  the 
question  whether  the  liability  thereby  created  is  joint  only  {//), 
joint  and  several  (/),  or  several  only  (j),  will  depend  on  the  con- 
struction of  the  express  terms  of  the  covenant  itself  with  refer- 
ence  to  the  deed  as  a  whole;  and  such  construction,  in  the  case 
of  ambiguity,  may  be  explained  by  evidence  of  the  interest  of  the 
<  <>\.  n.iiiloin  in  11i«-  property,  or  in  the  monej's  advanced,  or  other 
oircumstances  of  the  transaction  (/•).     Thus,  though  the  covenant 


.  1 1 .  J '67. 
/.         rd  v.    Trollops,  89  Oh.  I). 

/     iiuii,,  v.  Butter,  ■■  \  i 
/•     /  /    /..  Maton,  (1894    I  Q,. 

B.   I  1   ;    •//,-.,/„  v.  <  ,,„,  .  '     0.  I  I, 

;.t   |. 

/     ■ .  in  \V.  I.'.  163. 

.  .  i    Summ  r  \ .  Pott  ell,  "  BIi  r.  .'in  ; 

Wilmtr  v.  Qwrry,  'J  \><-  O.  &  B.  847  ; 


Kendall  v.  "Hamilton,  I  App.  Cas.  604. 

(t)  TtoUmon  v.  Walker,  I  Salk.  39*3  ; 
Enya  v.  Vonyiithorne,  2  Hun-.  111)0; 
May  \.  Woodward,  Preem.  K.  B.  248. 

(j)  Armstrong  v.  Cahill,  <i  L.  li.  Ir. 
1  Hi  :    /  vp.  Warding,  L2  Ch.  I).  557. 

(/.)  Sec  I'ii  no  use  v.  Bromley,  I  A  lie. 
Bi  resford  \ .  Browning,  1  Ch.  D. 
80   0.  A. 
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to  pay  is  joint,  the  debt  may  still  be  treated  as  a  several  debt  in    cuxv.  xlvii. 
respect  of  the  money  which  each  covenantor  has  received  (/). 

Formerly,  if  a  covenantee  brought  an  action  upon  a  covenant, 
which  was  in  its  terms  joint  only,  against  one  of  several  co-cove- 
nantors, the  defendant  could  raise  a  plea  in  abatement  which 
would  have  defeated  the  proceedings  in  that  action  (m) .  Pleas 
in  abatement  are  now  abolished,  but  by  the  Rules  of  the 
Supreme  Court  (n)  it  is  provided  that — 

"  No  cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder  Misjoinder 
or  nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or  matter  and  non- 
deal  with  the  matter  in  controversy  so  far  as  regards  the  rights  and  Jom^er- 
interests  of  the  parties  actually  before  it.     The  Court  or  a  judge 
may,  at  any  stage  of  the  proceedings,  either  upon  or  without  the 
application  of  either  party,  and  on  such  terms  as  may  appear  to  the 
Court  or  a  judge  to  be  just,  order  that  the  names  of  any  parties  im-  Striking  out 
properly  joined,  whether  as  plaintiffs  or  as  defendants,  be  struck  and  adding 
out,  and.  that  the  names  of  any  parties,  whether  plaintiffs  or  defen-  " 
dants,  who  ought  to  have  been  joined,  or  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter,  be  added." 

The  Judicature  Act,  1873,  has  empowered  all  Divisions  of  the 
High  Court  to  give  equitable  relief  (o),  and  has  enacted  that  in 
case  of  conflict  or  variance  between  the  rules  of  law  and  of 
equity,  the  rules  of  equity  shall  prevail  (p).  But  there  never 
was  any  absolute  rule  in  equity  that  a  contract  which  would  at 
law  be  construed  as  joint  only,  is  to  be  treated  in  equity  as  joint 
and  several  (q).  Where,  therefore,  under  the  present  practice, 
one  of  several  joint  covenantors  is  alone  sued  on  the  covenant,  he 
should  apply  to  the  Court,  under  Order  XVI.  r.  11,  to  enforce 
the  joinder  of  the  other  co- covenantors,  for  it  remains  the  sub- 
stantial right  of  one  joint  contractor  not  to  be  sued  without  the 
other.  But  it  is  at  his  option  whether  he  will  raise  any  such 
defence  or  not  (r). 

If  the  covenantor  who  is  being  sued  neglects  to  obtain  an 
order  for  the  joinder  of  his  co-covenantors,  the  plaintiff  may 
proceed  with  his  action  and  obtain  judgment  against  the  defen- 
dant alone  («). 

But,  if  the  covenantee  sues  A.,  one  of  two  joint  covenantors, 
without  any  objection  on  his  part,  and  recovers  judgment  against 

(I)  See  Grossley  x.Dobson,  2  De  G.  &  (p)  Ibid.  s.  25,  sub-s.  11. 

S.  486.  (q)  Kendall  v.  Hamilton,  4  App.  Cas. 

(w)  1   Chitty  on  Pleading,  7th  ed.  504. 
p.  462.   See  Kendall  v.  Hamilton,  4  App.  (>•)    Wegg-Prosser   v.    Evans,    (1895) 

Cas.  504,  529.  1  Q.  B.  108,  IIS,  C.  A. 

(»)  R.  S.  C,  Ord.  XVI.  r.  11.  (s)   Wegg-Prosser  v.  Evans,  sup. 

(o)  36  &  37  Vict.  c.  66,  s.  24. 
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him,  and  afterwards  brings  a  further  action  against  B.,  the  other 
covenantor,  B.  has  a  right  to  require  A.  to  be  joined  as  a  party  in 
this  action,  and  accordingly,  the  covenantee  having  disabled 
himself  from  so  doing  by  reason  of  the  judgment  recovered 
against  A.  in  the  same  cause  of  action,  his  right  of  action  against 
B.  is  barred  (t). 

The  rule  that  judgment  recovered  against  one  of  two  joint 
contractors  is  a  bar  to  an  action  against  the  other  applies  equally 
where  one  of  them  is  a  married  woman  contracting  in  respect  of 
her  separate  property  {it) . 

By  the  Rules  of  the  Supreme  Court  (.r),  it  is  enacted  that — 

"The  plaintiff  may,  at  his  option,  join  as  parties  to  the  same 
action  all  or  any  of  the  persons  severally,  or  jointly  and  severally, 
liable  on  any  one  contract,  including  parties  to  bills  of  exchange 
and  promissory  notes." 

And  where  the  liability  is  several  as  well  as  joint,  it  seems 
that  judgment  recovered  against  one  or  more  will  be  no  bar  to 
a  subsequent  action  against  the  others  (i/). 

Of  course,  if  a  covenantee  obtains  judgment  against  one  of 
several  co-covenantors,  the  other  covenantors  will  be  liable  to  con- 
tribution in  respect  of  the  amount  paid  by  the  defendant  cove- 
nantor in  excess  of  his  proper  proportion  of  the  debt  (s). 

It  has  been  seen  that,  where  payment  of  the  mortgage  moneys 
is  guaranteed  by  a  surety,  the  mortgagee  may,  immediately  on 
default,  sue  the  surety  independently  of  the  principal  debtor  (a). 

An  action  of  debt  before  the  Judicature  Act,  1873,  lay  by  the 
mortgagee  against  a  surety  for  the  mortgagor  on  an  absolute 
covenant  to  pay  the  mortgage  debt ;  but  if  the  covenant  were 
collateral  or  conditional,  an  action  on  the  covenant  was  the  best 
remedy  (b).  Where  the  declaration  in  an  action  of  covenant 
stated  the  proviso  for  redemption  on  a  certain  day,  and  the 
covenant  was  in  the  usual  form,  to  pay  the  mortgage  debt  "  at 
the  time  thereinbefore  appointed  for  the  payment  thereof,"  it 
was  held  to  bo  a  sufficient  allegation  of  the  time  when  the  money 
was  to  bo  paid  (<•). 

In  tho  absence  of  special  agreement,  a  judgment  or  award 
against  a  principal  is  no  evidence  against  the  surety  (d).     And 


King  v.  Eoare,  18  M.  &  W.  I'.M  ; 

U  v.  Hamilton,  l  A.pp.  *  'as.  504. 

II,,,,.  v.  Ntblett,  (1891)  I    Q.   B. 
781. 

i.\  s  0.  Ord.  XVI.  .-.  6. 
(,/)   Wegg-Pro,  < >■    v.    Evans,   (1895) 
1  Q.  B.  i'    ,  at  p.  116,  C.  A. 


(z)  J  bid.  at  p.  112. 

Inte,  p.  961. 
(bj   Evans  v.  Jones,  5  M.  &  W.  295. 
(c)  Tildasley  v.  Stevenson,   10  Bing. 
645 
{,/)  Exp.  Young,  17  Ch.  D.  GC8,  C.  A. 
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when  the  mortgage  deed  contains  a  distinct  covenant  to  pay  the    chap,  xlvii. 
debt,  the  deed  may  be  produced  in  evidence  for  the  plaintiff  (the  evidence 
mortgagee),  without  a  schedule  which  is  referred  to  in  the  deed  !l-am>t 

b    °.    /  .  surety. 

as  containing  a  list  of  the  property  mortgaged  (e). 

Upon  the  death  of  a  mortgagor,  not  only  are  his  executors  or 
administrators  liable,  to  the  extent  of  his  personal  estate,  to 
an  action  by  the  mortgagee  on  the  covenant  for  payment  of 
principal  and  interest,  but  the  heirs  and  devisees  of  the  mort- 
gagor are  similarly  liable  to  the  extent  of  his  descended  or 
devised  real  estate. 

Under  the  ancient  feudal  law,  the  real  estates  of  debtors  could  Common  Lw 
not,  by  any  process,  be  rendered  liable  for  any  of  their  debts,  heir. 
on  the  ground  that  otherwise   creditors  might,  by  taking  the 
lands  in  execution,  have  been  introduced  into  the  feud  without 
the  lord's  consent  (/). 

In  process  of  time,  the  real  estate  of  debtors  was,  by  statute, 
made  liable  to  be  taken  in  execution  in  their  lifetime  at  the  suit 
of  their  creditors.  But  on  the  death  of  debtors  their  real  estate 
was  not  liable  to  their  creditors. 

The  debtor  might  have  devised  his  real  estate  for  the  payment 
of  his  debts  ;  but  if  he  devised  it  without  any  provision,  or  any 
effectual  provision,  for  debts,  or  died  intestate,  the  devisee  or 
heir  (unless  bound  by  specialty)  took  the  real  estate  free  from 
the  debts  of  the  testator,  or  ancestor  (g). 

If  the  heir  was  bound  by  specialty,  the  creditor  might  have 
obtained  judgment  against  him,  to  the  value  of  assets  descended, 
and  have  taken  in  execution  the  land  of  the  ancestor,  if  not 
previously  aliened  or  mortgaged  by  the  heir. 

Simple  contract  creditors,  and  creditors  by  specialty  in  which 
the  heir  was  not  bound,  were  wholly  without  remedy  against 
him  (//■). 

These  evils  have  been  remedied  by  successive  statutes. 

The    Statute    of   Fraudulent   Devises  (/)    introduced   a   just  3  &  4  Will.  & 
principle   for    the    relief   of    creditors,    which    has   since   been 
followed  out  to  its  full  extent.     By  that  statute,  a  right  of 
action  was  given  to  the  specialty  creditor  against  the  heir  and 
devisee  of  his  debtor  jointly,  in  cases  where  no  provision  was 

(*)  Davies  v.  Heath,  3  C.  B.  938.  A.  567. 

(/)    Wright's     Tenures,     p.     168;  {g)  Morley  v.  Morley,  5  De  G.  M.  &  G. 

Coryin,  p.  268;   Coote  on  Mortgages,  610,622;  Williams  on  Real  Assets,  p.  4. 
5th  ed.  p.  194.     And  see  on  this  sub-  (/<)  Williams  on  Real  Assets,  p.  2. 

ject  the  judgments  of  Mellish,  L.  J.,  (i)  3  &  4  W.  &  M.  c.    14.     See  also 

and  James,  L.  J.,  in  British   Mutual  6   &    7  Will.  III.  c.  14  ;   4  Anne,  c.  o 

Investment  Co.  v.  Smart,  L.  R.  10  Ch.  (Ireland)  ;  47  Geo.  III.  c.  74. 

VOL.  II. R.  N 
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e.  47. 


Devises  in 
fraud  of  cre- 
ditors void. 


Effect  of  sale 
by  heir  or 

devisee. 


Bight  of  ac- 
tion V.  li<ir, 
See.  confined 
cialty 

creditors. 


made  by  the  will  for  payment  of  debts.  The  remedy,  however, 
did  not  apply  to  the  case  of  a  devisee  and  no  heir,  nor  did  it 
embrace  simple  contract  creditors  who,  in  case  their  fund  was 
exhausted  by  the  specialty  creditors,  were  driven  to  their  suit  in 
equity  to  obtain  a  marshalling  of  assets. 

Under  this  enactment  it  was  held  that,  where  a  person 
covenants  to  pay  a  specific  sum  of  money  periodically,  the 
covenantee  was  a  specialty  creditor  on  the  real  estates  of  the 
covenantor  in  the  hands  of  his  heir  and  devisee  (/>•). 

The  statute  1  Will.  IV.  c.  47,  repealing  and  consolidating 
the  earlier  statutes,  provided  for  the  cases  of  debts  by  covenant, 
where  there  was  a  devisee  and  no  heir  (/). 

By  this  Act  it  was  provided  that  devises  of  real  estate  should 
be  void  as  against  creditors  by  bonds,  covenants,  or  other 
specialties  binding  the  heir  of  the  devisor  (m) ;  that  such  credi- 
tors might  proceed  by  action  upon  the  bond  or  covenant  against 
the  heir  and  devisee  of  the  obligor  or  covenantor  jointly  (n), 
and  that,  if  there  should  not  be  any  heir-at-law  against  whom, 
jointly  with  the  devisee,  action  could  be  brought,  the  creditor 
might  bring  his  action  on  the  bond  or  covenant  against  the 
devisee  only  (o) . 

The  Act  further  provides  that  in  case  any  heir  or  devisee  be 
liable  to  pay  the  debts  or  perform  the  covenants  of  his  ancestor 
or  testator  and  sell  any  land  before  action  brought,  the  heir  or 
devisee  shall  be  liable  in  execution  to  the  value  of  the  lands  so 
sold,  saving  that  lands,  bond  fide  aliened  before  the  action 
brought,  should  not  be  liable  to  execution  (p). 

It  may  be  observed  that  the  statutes  above  referred  to  give 
a  right  of  personal  action  against  the  heir  or  devisee  of  a 
deceased  debtor  only  to  creditors  whose  debts  are  secured  by 
bond,  covenant,  or  other  specialty  binding  the  heirs ;  and  that 
lb  is  limitation  of  the  right  is  not  affected  by  the  statute  3  &  4 
Will.  I  V.  o.  1 0  !,  whereby  the  realty  of  a  deceased  debtor  is  made 
liable  for  his  debts  in  an  administration  action.  A  creditor  by 
lulls  not  binding  the  hei  re,  or  by  simple  contract,  has,  under 
thisstal  ate, therefore,  no  right  of  aotiononthe  covenant,  or  simply 
of  debt,  as  the  ease  may  be,  against  the  heir  or  devisoe,  though 


(k)  Jackton   v.   Briant,  6  Sim.  608. 
;;  Kin  My,    ,    Eaijt,    L28  j 

/       ,/  v.  Briant,  ••  N.  ■'■  M.  12. 

ludland,   l  I  Sim. 

\    to  the  modi  of  proa  i  ding  bj 

;i   bond  on  linst  the  beir  and 

and*  c  tli'  .-<   .t.ii  "I'  |    »   /  "■<  I 


of  Bath  v.  Earl  of  Bradford,  2  Ves.  Son. 
686,689.  See  also]  Pow.  Mtges.  5th 
ed.  p.  88. 

i  \\  ill    l.  o.  17,  B.  2. 
(«)  Ibid.  a.  8. 
(o)  Ibid.  a.  I. 
{]>)  llnd.  »».  ('.,  7,  8. 
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lie  may  bring  such  action  against  the  executors  or  administrators    cnip.  xura. 
of  a  deceased  debtor  to  the  extent  of  the  personal  assets. 

As  regards  mortgages  made  since  the  1st  January,  1882,  all  Conv.&c.Act, 
contracts   by  specialty  bind   the   heirs,  though   not   expressly 
named  (q) . 

The  right  of  a  mortgagee  to  bring  an  action  for  the  adminis-  Administra- 
tration  of  the  estate  of  a  deceased  mortgagor  will  be  considered 
later  (r). 

The  debts  of  the  ancestor  or  testator  are  not  by  these  statutes  Statutes 
charged,  or  made  liens,  upon  assets  descended,  or  devised,  but  ciiar„.e  0n 
the  heir  or  devisee  is  personally  liable  to  the  extent  of  such  land- 
assets  (s) .    The  liability  under  this  Act  of  a  devisee  who  alienates 
the  land  to  the  unpaid  debts  of  his  testator,  is  such  as  to  render 
the  debts  his  own  debts  to  the  extent  of  the  value  of  the  lands 
alienated  (f). 

The  heir  or  devisee  may,  before  action  or  suit,  sell  or  mort-  Heir  and 
gage  for  valuable  consideration  the  freehold  or  copyhold  assets,  BeiJor^mart- 
and  make  a  good  title  to  the  purchaser  or  mortgagee,  free  from  gase- 
the  debts  (it)  ;  and  the  existence  or  notice  of  debts  is  immaterial, 
unless  there  be  fraud,  or  want  of   bona  fides  (.*•)  ;  and  the  pur- 
chaser from  a  devisee  is  not  entitled  to  have  the  will  established 
against  the  heir,  unless  a  case  of  suspicion  arises  (y) .     The  heir, 
or  devisee,  is  not  a  trustee  for  payment  of  debts  ;  he  is  entitled 
to  the  rents  and  profits,  until  possession  is  recovered  against 
him,  but  subject  to  account  (z). 

An  equitable  deposit,  with  a  memorandum  of  charge,  by  the 
heir  or  devisee  is  an  alienation  within  the  statute  (a). 

An  equitable  alienation  will  pass  a  good  title  no  less  than  a  Equitable 
legal  alienation ;  and  an  equitable  mortgagee  from  the  heir  or  auenatl0n- 
devisee  will  be  protected  against  execution  (b).     The  mortgagee 
of  an  equitable  devisee  for  life  is  in  the  same  position  (c) . 


(q)  44  &  45  Vict.  c.  41,  s.  ,59.  Ch.   338;    Hynes  v.  Reding  ton,  10  Ir. 

(>■)  Post,  p.  1105.  Ch.  R.  206. 

(s)  Spackman  v.  Timbrell,8  Sim.  253.  (y)  M'Oulloeh  v.  Gregory,  3  K.  &  J. 

And  see   1  Will.  IV.  c.  47,  ss.  6,  8  ;  12. 

Morley  v.  Morley,  5  De  G.  M.  &  G.  (z)  Shettleworth  t.  Neville,  1  T.  R. 

610  ;  Kinderley  v.  Jervis,  9.2  Beav.  1.  454,  457  ;    Re  Hyatt,  Bowles  v.  Hyatt, 

(t)  Re  Hedgely,  Small  v.  Hedgely,  34  38  Ch.  D.  609,  at  p.  621. 

Ch.  D.  379.  (a)  Exp.  Baine,   1   M.  D.  &  De  G. 

(«)  Higgins  v.  Shaw,  2  Dr.  &  War.  492  ;  British  Mutual  Investment  Co.  v. 

356  ;  Haynes  v.  Forshaw,  11  Ha.  93.  Smart,  L.  R.  10  Ch.  A.  567. 

(x)  Stroughill  v.  Anstey,  1  De  G.  M.  (I>)   Coope  v.    Cresswell,  L.  R.  2  Ch. 

&  G.  635,  L.  C.  ;  Jones  v.  Noyes,  4  Jur.  A.  112. 

N.  S.    1033  ;  Richardson  v.   Horton,   7  (r)   Coope  v.  Cresswell,  sup. 
Beav.  112  ;  Slorry  v.  Walsh,  27  L.  J. 
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The  bankruptcy  of  the  heir  is  not  considered  an  alienation, 
and  hence  the  creditors  of  the  ancestor  were  held  entitled  to 
follow  the  real  estates  in  the  hands  of  the  assignees  in  bank- 
ruptcy of  the  heir  (c). 

The  conveyance  by  the  devisees  in  trust  to  new  trustees  did 
not  bar  the  creditor's  rights  id). 

Where  specialty  creditors  exhaust  descended  estates,  they 
must  bring  them  into  hotchpot  (e) . 

The  settlement  of  the  real  estate  by  the  heir  or  devisee  upon 
his  marriage  is  an  alienation  discharging  it  from  the  debts  of 
the  ancestor,  but  leaving  the  heir  personally  liable  for  them  (,/'). 
But  an  agreement  for  a  settlement  by  an  infant  heir,  never 
carried  into  effect,  is  not  an  alienation  within  the  statutes  ({/) . 

A  judgment  against  the  heir  is  not  an  alienation  within  the 
statutes ;  and  now  that,  under  the  statute  3  &  4  Will.  IV.  c.  104, 
the  land  of  a  deceased  person  is  assets  for  payment  of  his  debts 
generally,  the  simple  contract  creditors  of  the  ancestor  will 
be  preferred  to  the  judgment  creditors  of  the  heir  (//).  The 
judgment  creditor  of  the  heir  under  the  old  law  took  a  charge 
not  specifically  on  the  estate,  but  on  the  interest  of  the  heir 
therein,  i.e.,  only  to  the  extent  that  the  estate  was  not  required 
for  the  payment  of  the  debts  of  the  ancestor  in  a  due  course  of 
administration  (/).  Any  creditor  may,  in  the  interval  between 
a  contract  for  sale  by  the  heir  or  devisee  and  the  payment  of 
the  purchase-money,  obtain  an  injunction  restraining  payment 
of  the  purchase-money  to  the  heir  (/-•) . 

In  regard  to  real  estate,  the  heir  and  devisee  under  these 
statutes  stand  in  somewhat  the  same  position  as  the  executor 
does  with  regard  to  the  personal  estate  (/),  with  the  exception 
that  the  heir  or  devisee  may  sell  or  mortgage  for  his  own  benefit 
or  debt. 


(c)  Exp.  Morton,  6  Ves.  119. 

(<l !   (',,„/,/'  v.   Cresswell,  L.  R.  2  Ch. 
A.  L12. 

Chapman   v.  Sugar,  1  Sm.  >v  <>. 

<f)  Bpaekman   v.    Timbrell,   8  Sim. 
,.  Horton,  7  Beav.  112. 


(a)  Timm  v.  Imall,  1  Mac.  &  G.  449. 

(/()   Kindcrley  v.  Jervis,  22  Beav.  1. 

(i)  Dav.  Conv.  4th  ed.  Vol.  III. 
p.  177. 

(/,)  Green  v.  Lowes,  3  Bro.  C.  C.  217. 

h)  Tiilkes  v.  liroadmcad,  2  Do  G.  F. 
&  J.  506. 


/ 
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OHAPTEE  XLVIII. 

OF  THE  STATUTES  OF  LIMITATION  IN  BAR  OF  A  MORTGAGEE'S 
EIGHT  OF  ACTION  ON  COVENANT  OR  DEBT. 

Section  I. 

Bar  of  Mortgagee's  Eight  to  recover  the  Principal. 

i, — Actions  on  the  Covenant  to  recover  Principal  Moneys  charged  Formerly  no 

on   Land   or   Rents. — Prior  to  the  passing  of   the   Statute  of  a^0  actions 

Limitations  (a) ,  there  was  no  limitation  of  time  within  which  on  covenant, 

.        .  .  &c. 

a  mortgagee  must  have  instituted  an  action  of  covenant,  or  on  a 

collateral  bond  or  other  specialty,  to  recover  money  charged  on 

land  or  rents. 

By  sect.  40  of  the  Act  above  referred  to,  all  actions,  suits,  and  Stat.  3  &  4 
other  proceedings  to  recover  money  secured  by  mortgage,  or  c  97'  s  40. 
otherwise  charged  on   land  or  rent,  must  have  been  brought 
within  twenty  years  after  the  right  to  receive  the  same  first 
accrued,  unless  such  right  was  kept  alive  by  some  payment  or 
acknowledgment  in  writing. 

This  enactment  is  repealed  by  the  Peal  Property  Limitation  Repeal  and 
Act,  1874  (b),  but  re-enacted,  substituting  twelve  for  twenty 
years  as  the  period  of  limitation. 

By  the  last-mentioned  Act,  it  is  enacted  as  follows :  — 

Sect.  8.   "No  action  or  suit,  or  other  proceeding,  shall  be  brought  Money 

to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  charged  upon 

or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  J*"™'        *° 

rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twelve  years  satisfied  at 

next  after  a  present  right  to  receive  the  same  shall  have  accrued  to  the  end  of 

some  person  capable  of  giving  a  discharge  for  or  release  of  the  twelve  years 

same,  unless  in  the  meantime  some  part  of  the  principal  money,  or  lf  ?°  mterest 

some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg-  tnowledff-  " 

ment  of  the  right  thereto  shall  have  been  given  in  writing,  signed  ment  given  in 

by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  writing  in  the 

meantime  (c). 

(a)  3  &  4  Will.  IV.  c.  27.  (c)   For    definitions    of    expressions 

(b)  37  &  38  Vict.  c.  57.  "land,"  &c,  for  the  purposes  of  these 

Acts,  see  ante,  p.  743. 
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the  person  entitled  thereto  or  his  agent ;  and  in  such  case  no  such 
action,  or  suit,  or  proceeding  shall  be  brought,  but  within  twelve 
years  after  such  payment  or  acknowledgment,  or  the  last  of  such 
payments  or  acknowledgments,  if  more  than  one,  was  given." 


Scope  of  this 
enactment. 


Charge  on 
land. 


Actions  not 
barred  as 
against 

surety  till 
after  twenty 


Limitation  of 
actions  of 
debt  on  spe- 
cialties, ice. 


This  enactment  is  not  applicable  to  actions  to  recover  the  land 
itself,  but  to  actions  brought  to  recover  the  money ;  and  these 
actions,  in  the  case  of  mortgages,  are  brought  either  upon  the 
covenant  inserted  in  the  mortgage  deed,  or  upon  the  bond  which 
accompanies  the  deed  (d) ,  or,  in  the  absence  of  any  such  covenant 
or  bond,  by  action  of  debt. 

Money  secured  by  a  bond  by  which  the  heir  is  bound  is  not 
money  charged  upon  or  payable  out  of  land  within  the  meaning 
of  this  section  (e). 

And  it  has  been  held  that  sect.  8  of  the  Act  of  1874  does  not 
bar,  after  twelve  years,  an  action  by  a  mortgagee  of  land  against 
a  surety  who  has  entered  into  a  covenant  in  the  mortgage 
deed  (,/'),  or  given  a  collateral  bond  (//),  for  payment  of  the 
mortgage  money  ;  such  an  action  is  not  a  proceeding  to  recover 
money  secured  on  land,  but  to  recover  damages  because  another 
person  has  failed  to  pay  money  secured  on  land. 

By  the  statute  3  &  4  Will.  IV.  c.  42,  s.  3  (h),  all  actions  of 
covenant  or  debt,  upon  any  bond  or  other  specialty,  and  all  actions 
of  debt  or  scire  facia*  upon  any  recognizance,  must  thereafter  be 
commenced  and  sued  within  twenty  years  after  the  cause  of 
action ;  with  the  saving  of  the  infancy  or  other  disability  of 
either  party  existing  at  the  time  when  the  cause  of  action 
accrued. 

But  by  sect.  5  of  the  same  Act  it  is  provided  that : — 

'"If  any  acknowledgment  shall  have  been  made,  either  by  writing 
signed  by  the  party  liable  by  virtue  of  such  specialty  or  recognizance, 
Oi  his  agent,  or  by  part  payment,  or  part  satisfaction  on  account  of 
any  principal  or  interest  being  then  due  thereon;'  then  the  action 
maj  be  broughl  within  twenty  years  after  such  acknowledgment, 
nv  if  the  person  entitled  to  the  action  shall  at  the  time  of  the 
acknowledgment  be  under  disability,  or  the  person  making  the 
acknowledgment  shall   be  then   beyond  seas,  then  within  twenty 


[d  Per  Littledale,  J.,  to  /><»  v. 
//  i  ...  .  6  A.  &  B.  291,  at  p.  296. 
Bee   U    l  Estate,  29  1>.   I:.  Dr. 

L99. 

Uoddam  v.  Morley,  I  DeGU  J,  L. 

furth<  i'.  b    i"  the  vu  antog  of  the 

"  charged   on    land  "    for    the 

purposes  oi  the  Statutes  ol  Limitation, 


post,  p.  990. 

(/')  Be  Frisby,  Alison  v.  Frinbij,  43 
Oh.  I).  L06,  0.  A. 

[g\  Hi  Powers,  Zindsell  v.  Phillips,  30 
Oh.  I>.  291,  0.  A. 

(A)  Extended  to  Lceland  by  3  &  4 
Vi.-t.  «•.  lor,,  s.  32. 
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years  after  such  party  ceases  from  such,  liability,  or  returns  from    chap,  xlviii. 
beyond  seas"  («). 

To  an  action  on  the  covenant,  a  plea  that  the  cause  of  action  Plea  of  six 
did  not  accrue  within  six  years  before  the  commencement  of  the  \)a^t 
proceedings  is  bad  (k). 

An  action  on  the  covenant  will  lie  after  six  years,  notwith-  Debt  collater- 
standing  that  the  debt  is  to  be  paid  by  promissory  notes  of  even  t,y  promissory 
date  (7).  u°te3- 

An  action  in  England  is  not  barred,  until  the  period  pre-  Action  on 
scribed   by   the   Statute   of   Limitations   has   expired,   though  ma(je  iu 
brought  on  a  covenant  or  bond  executed  in  a  British  colony  or  colony, 
dependency,  where  the  period  of  limitation  for  specialty  debts  is 
shorter  than  that  allowed  by  English  law  (m). 

The  Eeal  Property  Limitation  Act,  1874  («),  did  not  refer  to  Actions  on 

co  von  tint  01* 

or  in  any  way  expressly  alter  the  statute  3  &  4  Will.  IV.  c.  42.  bond  barred 
Prior  to  the  passing  of  the  Act  of  1874,  it  was  considered  that  f^^ere 
the  two  Acts  of  Will.  IV.  (which  were  passed  almost  simul-  money 
taneously)  must  be  taken  together,  and  that  the  latter  Act  must  land^ 
be  deemed  to  be  an  explanation  of  the  former,  so  that  c.  27 
related  only  to  the  land,  and  c.  42  to  the  personal  remedy  on 
the  covenant  or  bond  (o)  ;  and  as  the  same  period  of  limitation 
of  the  right  of  action  was  prescribed  by  both  statutes,  this  ques- 
tion was  not  of  any  great  practical  importance.  Now,  however, 
the  periods  prescribed  by  the  statutes  3  &  4  Will.  IV.  c.  42,  and 
37  &  38  Vict.  c.  57,  differ,  the  period  of  limitation  under  the 
former  Act  being  twenty  years,  and  under  the  latter  Act  twelve 
years.  But  it  has  been  held  in  two  cases  (p),  and  may  be 
regarded  as  settled,  that  an  action  by  a  mortgagee  of  land  on 
the  covenant  or  bond  given  by  the  mortgagor  as  additional 
security  for  the  debt,  is  an  action  for  recovery  of  money  charged 
on  or  payable  out  of  land,  and,  accordingly,  that  the  Act  of 
1874  has  impliedly  altered  and  controlled  the  operation  of  the 
statute  3  &  4  Will.  IV.  c.  42,  s.  3,  as  regards  mortgages  of  and 
charges  on  land,  so  that  no  action  on  a  covenant  in  the  security 
itself,  or  in  a  collateral  bond  given  by  the  mortgagor,  will  lie 
after  twelve  years. 

(i)  The   saving  for  absence  beyond  (»)  37  &  38  Vict.  c.  57,  s.  8. 

seas  is  now  abolished:  see  post,  p.  988.  (o)    See   per    Lord    Cottenham,    in 

(/„•)  Hartshorue   v.    Watson,  4   Bing.  Hunter  v.  Nockolds,  1  Mac.  &  G-.  640, 

N.  C.  178.  at  p.  652. 

(I)  Dixon  v.  Holroyd,  7  E.  &  B.  703.  {p)  Sutton  v.  Sutton,  22  Ch.  D.  oil, 

\m)  Alliance  Bank  v.  Carey,  5  C.  P.  C.  A. ;  Fearnside  v.  Flint,   22  Ch.  D. 

D.  429.  579. 
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CHAP.  XLVIH. 

Laches. 


An  action  on  the  covenant  or  on  a  collateral  bond  may  be 
brought  at  any  time  before  the  statutory  period  of  twelve  years 
has  expired.  There  is  no  rule  in  equity,  any  more  than  at  law, 
that  the  mere  omission  to  sue  a  specialty  debtor  for  any  period 
within  the  statutory  limit  is  laches,  so  as  to  deprive  the  creditor 
of  his  right  of  action  (r). 


Specialty  jj, — Actions   on   the   Covenant  to   recover  Principal   Moneys 

on  personalty  charged  on  Personalty. — Sect.  3  of  the  statute  3  &  4  Will.  IV. 
recoverable  e  42,  g^  remains  in  full  force  as  regards  mortgages  of  person- 
years,  alty  other  than  leaseholds,  where  the  debt  is  secured  by  a  cove- 
nant in  the  mortgage  deed,  or  by  a  collateral  bond,  so  as  to 
enable  mortgagees  of  such  property  to  enforce  their  remedies, 
independently  of  their  charge  upon  the  property,  by  action  on 
the  covenant  or  bond,  if  brought  at  any  time  within  twenty  years 
after  the  cause  of  action  has  arisen  (s). 


Actions  of 
debt,  &c. 
must  be 
brought 
within  six 
years. 


■  I  by 
deposit  "f 
deed 


iii. — Actions  of  Debt  to  Recover  Principal  Moneys. — The 
statutes  above  referred  to  limit  the  right  of  personal  action  in 
point  of  time,  even  in  cases  where  the  debt  is  secured  by  bond, 
covenant,  or  other  specialty ;  but  where  the  debt  is  not  so 
secured,  the  creditor's  remedy  for  recovering  his  debt  by  per- 
sonal action,  except  perhaps  when  the  debt  is  charged  on  land, 
depends  on  the  statute  21  Jac.  I.  c.  16,  s.  3,  whereby  all  actions  of 
account  and  upon  the  case  (other  than  mercantile  actions),  and 
all  actions  of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  are  to  be  sued  or  brought  at  any  time  within  six  years 
next  after  the  cause  of  such  actions,  and  not  after;  but  by  sect.  7 
of  the  same  Act  it  is  provided  that  infants  and  other  persons  under 
disability,  or  being  beyond  seas,  may  bring  such  personal  actions 
within  the  several  periods  aforesaid  after  their  disability  ceases, 
or  their  return  from  beyond  the  seas  (t).  This  Act  was  amended 
by  Lord  Tenterden's  Act  (i<),  which  provided  that  the  right  of 
action  might  be  kept  alive  by  part  payment  or  acknowledgment 
in  writing. 

Thus,  in  the  case  of  a  security  on  land  by  simple  deposit  of 
deeds,  or  of  a  mortgage  deed  not  containing  any  covenant,  nor 

accompanied    by  any  collateral    bund   to  secure   payment,  it  does 


,     /,•■    Baker,   Collins  v.   Rhodes,  20 
I       D    !30,  0.  A. 

■  v    /;<  ou  ",  15  Oh.  J>. 
226. 


(()  The  saving  fur  ahsenoe  beyond 
seas  is  dow  abolished  :  sec  post,  p.  988. 

(h)  9  Gteo.  IV.  o.  11,  s.  1,  repealed 
as  bo  Ireland  by  16  &  17  Vict.  c.  113, 
B.  8. 
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not  seem  clear  whether  the  mortgagee's  right  of  action  to  recover  chap.  xlvtii. 
the  principal  charged  on  the  land  would  be  enlarged  to  twelve 
years  by  virtue  of  sect.  8  of  the  Act  of  1874,  or  whether  he  can 
only  bring  against  the  mortgagor  personally  an  action  of  debt  on 
simple  contract,  which  latter  action  must  be  brought  within  six 
years  after  the  cause  of  action  has  arisen,  except  in  cases  of  dis- 
ability, or  unless  the  debt  has  been  admitted  in  the  meantime  by 
part  payment  or  acknowledgment  in  writing  (v) . 

So,  also,  as  regards  mortgages  of  personalty  other  than  lease-  Mortgages  of 
holds,  not  secured  by  covenant  or  bond,  action  of  debt  must  be  PersonaltF- 
brought  within  six  years  after   the  cause  of  action  first  ac- 
crued (x). 

Anyone  who  relies  on  the  Statutes  of  Limitation  as  a  defence  Pleading, 
to  an  action  on  the  covenant,  or  of  debt,  ought  to  plead  them. 
A  residuary  legatee  has  a  right  to  compel  executors  to  plead  the 
statutes  against  an  old  claim,  and  may  enforce  such  right  on  an 
originating  summons  (//). 

iv. — Time  from  which  the  Statutes  of  Limitation  begin  to  run.  Privileges  of 
— The  immunity  of  an  ambassador  from  process  in  the  Courts  of 
this  country  prevents  the  Statutes  of  Limitation  from  running 
in  his  favour,  not  only  so  long  as  he  is  actually  accredited  to 
the  sovereign,  but  for  such  reasonable  time  after  his  recall  as  is 
necessary  for  winding  up  his  official  business  and  making  his 
preparations  for  leaving  this  country  (z). 

Where  the  payment  of  a  mortgage  debt  is  secured  by  a  cove-  Time  deter  - 
nant  in  the  mortgage  deed  or  a  collateral  bond,  the  time  when  terms  of  the 
the  statutory  period  will  begin  to  run  depends  on  the  covenant  lustrument. 
or  bond.      And,   for   the    determination  of   this  question,  the 
expressions    "  present    right    to    receive "  (a),    and    "  cause   of 
action  "(b),   would   seem   to   be   identical  in   effect   so  far  as 
mortgages  are  concerned. 

Where  the  bond  or  covenant  is  in  the  usual  form,  that  the  Where  cove- 
mortgagor  will  pay  the  principal  with  interest  on  a  fixed  day  payment  on 

a  fixed  day. 

(t>)  See  Hodges  v.  Croydon  Canal  Co.,  (x)  Barker's  Claim,  (1894)  3  Ch.  290, 

3  Beav.  86,  which  was  a  case  arising  C.  A. 

under  s.  42  of  the  stat.  3  &  4  Will.  IV.  (y)  He   Wenham,  Hunt    v.    Wenham, 

c.  27  (as  to  arrears  of  interest),  there  (1892)  2  Ch.  59. 

being  no  covenant  for  personal  pay-  (z)  Musurus   Bey  v.   Gadban,    (1894) 

ment  ;  but  the  reasoning  might  pos-  2  Q.  B.  352,  C.  A. 
sibly  he  considered  equally  to  apply  to  (a)  37   &  38  Vict.  c.  57,  s.  8,  ante, 

an  action  of  debt  for  recovery  of  the  p.  971. 

principal.      See    also   Brocklehurst   v.  (b)  21  Jac.  I.  c.  16,  s.  3,  ante,  p.  974; 

Jessop,  7  Sim.  438.  3  &  4  Will.  IV.  c.  42,  s.  3,  ante,  p.  972. 
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chap,  xxvin. 


Postponement 
of  right  to 
call  in  mort- 
gage moneys 
till  distant 
date  or  given 
event. 


Effect  -when 
postponement 
is  conditional 
on  payment 
of  interest, 
&c. 


Default  in 
payment  of 
instalment  of 
principal. 


(usually  six  months  after  the  date  of  the  deed),  the  "present 
right  to  receive"  the  money,  or  "cause  of  action"  will  first 
accrue  on  that  day,  and  not  on  the  day  of  the  date  or  execution 
of  the  deed  (c) . 

If  the  covenant  or  bond  is  in  terms  for  payment  of  the  mort- 
gage moneys  on  a  distant  date,  or  on  the  happening  of  a  specified 
event,  the  statutory  period  will  not  begin  to  run  till  that  date 
or  the  happening  of  that  event.  So  where  a  mortgage  of  a 
reversionary  interest  contained  a  covenant  to  pay  the  principal 
on  the  death  of  the  tenant  for  life,  the  period  was  held  to  begin 
to  run  at  the  death  ((/). 

Where,  however,  it  is  intended  that  the  mortgagee's  power  to 
call  in  the  money  shall  be  postponed,  and  the  mortgage  deed, 
according  to  the  usual  practice  in  such  cases  (e),  contains  a 
covenant  for  payment  six  months  after  the  date  of  the  deed, 
with  a  proviso  that  the  mortgagee  shall  not  call  in  the  money 
till  a  distant  date,  or  the  happening  of  a  given  event,  so  long 
as  the  interest  is  regularly  paid  and  the  mortgagor's  covenants 
are  duly  performed  and  observed,  then  the  right  of  action 
will  first  accrue  on  the  arrival  of  the  distant  date  or  happening 
of  the  event  specified,  or  on  the  earlier  failure  of  the  mortgagor 
to  pay  interest  or  perform  his  obligations  under  the  mortgage 
deed  (,/').  And  accordingly  the  statutory  period  will  begin  to 
run  from  the  earliest  date  when  such  right  to  bring  an  action 
arises  (g). 

So  where  a  warrant  of  attorney  was  given  to  secure  a  debt, 
with  a  defeasance  stating  that  the  debt  was  to  be  repayable  by 
instalments,  but  that  in  case  default  should  be  made  in  payment 
of  any  of  the  instalments,  the  creditor  should  be  at  liberty  to 
enter  up  judgment  and  issue  execution  for  all  or  so  much  of  the 
debt  as  should  be  unpaid  at  the  time,  the  same  as  if  all  the 
periods  for  payment  had  expired  by  effluxion  of  time,  and  in  an 
.■let  ion  brought  by  the  creditor,  it  appeared  that  the  first  default 
in  payment  of  an  instalment  was  made  more  than  six  years 
before  the  action  ;  it  was  held  that  tho  creditor  might  have  sued 
on  the  first  default  for  the  whole  amount  remaining  unpaid,  and 
tli.it  tin:  .  1 .1 1 1 1 1 « ■  lii':/:m  to  run  from  that  date  so  as  to  bo  a  bar  to 
the  recovery  of  all  the  unpaid  instalments  (//). 


intt    ]>.  961. 

(d)   /.'<     '/      ■  ■  <"       /    tattf     '/'inner   v. 
Spencer,  ):;  \V.  B.  153. 

i  /■ ,  ]..  1 36. 


(/')  Ante,  p.  9G2. 

(,,)  Bee  Reeves  v.  Butoher,  (1891)  2  Q. 
B.  609,  0.  A. 
(A)  llrmp  v.  Garland,  4  Q.  B.  519. 
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So,  also,  where  by  a  memorandum  dated  in  1882  of  a  deposit    chap.  xlviii. 
of  bonds  to  secure  the  repayment  in  1883  of  an  advance,  which  Covenant  t 
contained  no  express  promise  to  pay  at  that  time,  the  borrower  Pay  diffen 
■authorized  the  lender,  in  the  event  of  the  loan  remaining-  unpaid  0f  security, 
after  it  became  due,  to  sell  the  bonds  as  he  should  think  fit, 
and  undertook  to  make  good  any  deficiency  on  realization ;  the 
lender  sold  the  bonds  in  1889  for  a  price  insufficient  to  satisfy 
the  debt  ;  in  1891  the  borrower  died  without  having  given  any 
acknowledgment  of  the  debt,  and  in  1894  a  summons  was  taken 
out  by  the  equitable  mortgagee  in  an  action  for  administration 
of  the  estate  of  the  deceased  debtor,  claiming  to  be  admitted  to 
prove  for  the  deficiency  ;  it  was  held,  under  the  statute  of  Jac.  I., 
that  a  right  of  action  accrued  in  1883  on  the  implied  promise  to 
pay,  which  was  not  affected  by  the  power  of  sale  and  undertaking 
to  pay  the  deficiency,  and  that  the  claim  of  the  lender  to  have 
the  deficiency  made  good  was  accordingly  statute-barred  (/). 

"Where  by  the  terms  of  the  mortgage  deed  there  is  a  present  "Where  cove- 
debt,  with  a  covenant  to  pay  on  demand,  the  demand  is  not  con-  ^oristo01* 
sidered  to  be  a  condition  precedent  to  the  bringing  of  the  action  ;  Pay  "on 
in  such  a  case,  therefore,  the  statute  will  begin  to  run  as  from 
the  date  of  the  instrument  (/»■) . 

But   the  rule  is  otherwise  with  regard  to  a  covenant  by  a  Like  covenant 
surety  for  the  mortgagor,  in  which  case  the  demand  must  be  by  surety- 
made  before  the  money  can  be  considered   as  owing   by  the 
surety,  and,  until  it  is  so  owing,  there  can  be  no  cause  of  action 
against  him ;  so  that  the  statute  does  not  run  till  demand  is 
made  (/). 

V. — Part  Payment  and  Acknowledgment  in  Writing. — As  to  Cases  on  tlie 
keeping  alive  the  right  of  personal  action  for  recovery  of  a 
mortgage  debt  by  part  payment,  the  decisions  on  cases  falling 
within  sect.  40  of  the  stat.  3  &  4  Will.  IV.  c.  27,  or  within 
sect.  8  of  the  stat.  37  &  38  Vict.  c.  57,  seem,  generally  speak- 
ing, to  be  equally  applicable  to  cases  falling  within  sect.  5  of  the 
stat.  3  &  4  Will.  IV.  c.  42,  and  vice  versa. 

None  of  these  statutes  specify  by  whom  part  payment  is  to  By  whom 
be  made  in  order  to  keep  alive  the  creditor's  remedy  on  the  acknowledg- 
covenant  or  debt ;  but  it  is  clear  that  payment  by  a  person  me^t  1S  t0  bo 

(i)  He  McHenry,  McDermott  v.  Boyd,  (I)  Be    Brown's    Estate,    Brown    v. 

Barker's  Claim,  (189-1)  3  Oh.  290,  C.  A.  Brown,   (1893)  2  Ch.   300.     See  as  to 

[k)  Norton  v.  Ellam,  2  M.  &  W.  461,  contribution,  ante,  p.  100. 
464. 
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CHAP.  XLVIII. 


Principal 
and  surety. 


Tenant  for 
life  and  re- 
mainderman. 


Dowress. 

Assignee  of 

equity  of 
redemption. 


Owner  of 
pari  of  land 
charged. 


■  of 
part  of  land 
charged  h  ith 
moiety  of 

<llt)t.H. 


interested  was  intended  (m).  It  has  been  held  that,  in  the  case 
of  an  action  to  recover  money  charged  on  land  (which  would 
include  an  action  on  a  covenant  or  collateral  bond  to  recover 
money  so  charged),  the  words  in  sect.  40  of  the  stat.  3  &  4 
Will.  IV.  c.  27,  "by  the  person  by  whom  the  same  shall  be 
payable  or  his  agent,"  apply  equally  to  the  making  of  a  pay- 
ment and  the  signing  of  an  acknowledgment  (»). 

Where  a  surety  has  given  a  covenant  or  bond  for  payment  of 
the  mortgage  debt  and  interest,  payment  of  interest  by  the 
mortgagor  will  keep  alive  the  remedy  of  the  mortgagee  against 
the  surety  (o) .  And,  conversely,  payment  by  a  surety  will  keep 
alive  the  remedy  against  the  mortgagor  (p). 

Payment  by  a  tenant  for  life  of  interest  on  a  mortgage  debt 
of  his  settlor  or  testator  is  an  acknowledgment  made  by  the 
party  liable  by  virtue  of  such  specialty  within  the  meaning  of 
the  stat.  3  &  4  Will.  IV.  c.  42,  s.  5,  so  as  to  keep  alive  the 
right  of  action  on  the  covenant  of  the  settlor  or  testator  against 
all  persons  interested  in  remainder  (q) . 

So,  payment  by  a  dowress  was  held  to  be  sufficient  (r). 
Payment  of  interest  by  an  assignee  of  the  equity  of  redemp- 
tion was  held  to  be  payment  by  an  agent  of  the  mortgagor 
within  the  meaning  of  this  section  (s). 

AVhore  several  estates  are  originally  comprised  in  one  mort- 
gage, and  the  several  equities  of  redemption  subsequently  come 
into  different  hands,  a  part  payment  made,  or  an  acknowledg- 
ment in  writing  duly  signed  and  given  by  the  owner  of  one 
estate,  will  prevent  the  statute  from  running,  and  keep  the  debt 
alive  as  against  the  owners  of  the  other  estates  who  have  not 
made  any  payment  or  given  any  acknowledgment,  even  though 
such  other  owners  be  bona  fide  purchasers  for  value  (7). 

It  has  been  determined  under  the  same  section  that  the  payment 
of  interest  by  the  devisee  of  one  estate  upon  which  a  moiety  of  the 


(m)  Boddam  \ .  Morley,  1  Do  G.  &  J. 
I,  is.  Sic-  Fortyth  v.  Brittowe,  <s  Exoh. 
7l<;. 

1 1  ,,,„,, ,/  \ .  Event,   II    1 1 .  L.  C. 

I  i.,.  L28  ;    II", /o,i  v.  AthJbvrry,  L9  Ch. 

I I  639,  i  .\ .  ( iompare  the  judgment 
.,,,  th.  com  ponding  I  'anadian  stal  ate 
,,,  tewin  v.  Wilton,  1 1  A.pp.  I  'm  639, 
.1    < 

/■     !  ng  v.    Ford,    II    M.  .V   \V. 
dlison    v.   Frit  by,  48 
(l,    D.  106   111,  0.  A.    See  i:<  R 

v  v.    Phillipt,  80  Ch.   D.  291, 


C.  A.     But  see  Henton  v.  Paddison,  G8 
L.  T.  40.r). 

(p)    Cam,  v.   Taylor,    1    F.  &  F.  G,r)l  ; 

Stager  v.  .1st, a/,  ;;  Jur.  N.  S.  481. 

(,/)  Boddam  v.  Morley,  1  DeG.  &  J.  1  ; 
Be  I'/'  maurice't  Minort,  1">  Ir.  Ch.  R. 
445;  Peart  v.  lama,  L,  R.  12  Eq.  41; 
Hollinythead  v.  //  ebtter,  37 Ch.  I).  051; 
lh/,i,  v.  Walker,  '  L893)  2  Ch.  429. 

(>•)  .laas  v.  Manner ing,  '2(\  Beav. 583. 

It)   Forsyth  v.  Bristowe,  8  Exoh.  716. 

(/)  i 'h i ion r ii  v.  Evans,  11  II.  L.  C. 
115. 
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testator's  debts  was  charged  will  not  keep  alive  the  remedy  chap,  xr.vm. 
against  the  devisee  under  the  same  will  of  another  estate  charged 
with  the  other  moiety  of  the  debts  (u).     It  will  be  observed  that, 
in  this  case,  the  two  estates  were  charged  with  different  debts. 

Nor  is  payment  by  trustees  sufficient  as  against  the  equitable  Payment  by 

devisee  for  life  (v).  fcrustee8' 

In  the  case  of  an  annuity,  the  payment  of  the  dividends  on  a  Part  payment 

sum  of  stock  set  apart  to  meet  the  annuity  was  held  to  be  part  annuity, 
payment  (x). 

Payment  of  interest  by  a  stranger  will  not  prevent  the  statute  Payment  by 

from  running  (//) .  stranger. 

A  receiver  appointed  by  deed  in  the  usual  manner  is  the  Payments  out 

"  agent  "  of  the  mortgagor  for  the  purposes  of  the  Statutes  of  w^ei'ver 

Limitations,  as  generally  for  other   purposes  (s)  ;  and  accord-  appointed  by 

(Iced.  ItGGD 

ingly,  payment  of  interest  by  such  receiver  out  of  the  rents  and  alive  right  of 
profits  of  the  mortgaged  estate  is  a  sufficient  acknowledgment  action- 
by  part  payment  to  keep  alive  the  debt  (a). 

Payment  by  a  receiver  in  possession  of  part  of  the  mortgaged  Payment  by 
estate  will  prevent  the    statute   from   running  in  favour  of  a  part  of  estate. 
purchaser  of  another  part  of  the  property  (b) . 

Payments  by  a  receiver  appointed  by  the  Court,  if  made  pur-  Where 
suant  to  an  order  of  the  Court,  will  keep  alive  the  mortgagee's  appointed  by 
remedies  (V).     But  where  a  receiver  in  a  suit  made  payments,  tne  Court- 
without  the  sanction  of  the  Court,  on  account  of  a  debt  secured  by 
covenant,  it  was  held  that  the  payments  did  not  take  the  claim  out 
of  the  statute  as  against  the  covenanting  debtor  or  his  estate  (d). 

The  appointment  by  the  Court  of  a  receiver  of  the  estate  of 
an  infant  was  held  not  to  prevent  the  operation  of  the  Statute 
of  Limitations  in  favour  of  such  infant  as  against  a  stranger  to 
the  suit,  although  found  by  the  master  to  be  an  incumbrancer 
on  the  estate  (e).  But  such  an  appointment  would  apparently 
prevent  the  statute  from  running  in  favour  of  a  stranger  against 
the  suitor  (/) . 

In  a  case  under  Lord  Tenterden's  Act  (g) ,  it  was  said  that  if  Receipt  of 

rent  by 

(u)  Dickenson  v.  Teasdale,  1  De  G.  J.  (e)  Ibid.  mortgagee. 

&  S.  57.  \d)   Whitley  v.  Lowe,  2  De  G.  &  J. 

(v)  Coope  v.  Cresswell,  L.  R.  2  Ch.  704. 
A.  112.  (e)  Harrison   v.  Duignan,    2   Dr.    & 

(x)  He  AshweWs  Trusts,  John.  112.  War.  295  ;  Hunt  v .  Bateman,  lOIr.  Eq. 

{y)  Chinnery  v.  Evans,  11  H.  L.  C.  377. 
115, 128;  NewbovMv.  Smith,  33Ch.D.  (/)    Wrixon  v.  Tizc,  3  Dr.  &  War. 

127,  C.  A.,  affirmed  on  other  grounds,  104  ;  Dixon  v.  Gay/ere,  17  Beav.  421  ; 

14  App.  Cas.  423.  Hill    v.    Stawell,     2    Ir.    L.    R.    302; 

(z)  See  ante,  p.  916.  which,  however,  were  cases  of  actions 

(a)  Re  Lord  Muskerry,  9  Ir.  Ch.  R.  94.  for  recovery  of  land. 

\b)  Chinnery  v.-EWws,  11  H.L.C.  115.  {y)  9  Geo.  IV.  c.  14. 
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CHAP.  XL  VIII. 
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tenant  to 
mortgagee 
on  notice. 


Effect  on 
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securities. 


Payment  by 
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■  nefit 
of  Statutes  of 
Limitation 
by  paymi  a1 
by  any  other 
co-con i : 


Whether  tins 
eoactmi  at 
applii 

iea. 


a  mortgagee  enters  into  possession  and  receives  the  rents,  sucli 
possession  is  prima  facie  to  be  taken  as  payment  of  interest  or 
principal,  as  the  case  may  be,  thus  preventing  the  statute  from 
running  so  as  to  bar  the  personal  remedy  for  the  debt  (h).  But 
this  was  a  mere  dictum  which  has  been  expressly  overruled,  and 
it  is  now  settled  that  the  receipt  of  rents  by  a  mortgagee  is  not 
a  payment  by  the  mortgagor,  or  by  anyone  on  his  behalf,  so  as 
to  prevent  the  debt  from  being  barred  (*'). 

So,  under  the  statute  7  Will.  IV.  &  1  Yict.  c.  28  (/.■),  a  pay- 
ment of  rent  by  a  tenant  of  mortgaged  property  to  the  mort- 
gagee, in  consequence  of  a  notice  by  the  mortgagee  to  pay  the 
rent  to  him,  is  not  a  payment  by  the  mortgagor  or  his  agent  so 
as  to  prevent  the  statute  from  running  (/). 

It  has  been  held  that  the  receipt  of  rents  by  a  mortgagee  will 
keep  alive  a  collateral  bond  or  judgment  debt  by  which  the 
mortgage  is  collaterally  secured  (m) .  But  this  proposition  seems 
open  to  cpiestion. 

By  the  old  law,  payment  of  interest  by  one  of  several  joint 
contractors  took  the  case  out  of  the  statute  as  to  the  rest  of  the 
co-contractors  and  their  representatives,  though  made  more 
than  sis  years  after  the  debt  became  due  (».).  But  this  is  now 
altered. 

The  Mercantile  Law  Amendment  Act  (o)  declares,  with  refer- 
ence to  sect.  3  of  3  &  4  Will.  IV.  c.  42,  and  other  Acts,  that 
when  there  shall  be  two  or  more  co-contractors  or  co-debtors, 
whether  bound  or  liable  jointly  only,  or  jointly  and  severally, 
or  executors  or  administrators  of  any  contractor,  no  such 
co-contractor  or  co-debtor,  executor,  or  administrator,  shall 
lose  the  benefit  of  the  said  enactments  or  any  of  them,  so 
as  to  be  chargeable  in  respect  or  by  reason  only  of  pay- 
ment of  any  principal,  interest,  or  other  money  by  any  other 
or  others  of  such  co-contractors  or  co-debtors,  executors,  or 
administrators. 

il  is  said  thai  this  Act  docs  not  apply  to  co-contractors  in  the 
relation  of  principal  and  surety  (p). 


./.     op,     7    Sim. 
,,i   v.  //  alii  ,  10   I  l.i. 
•J  17,    ' 

Coeh  ardi,  18  Oh.  l>. 

449,  i'.7,  0.  A. 

I     I 
li     '  ,'    v.  A  hborry,   L9  Oh.    D. 
I      \. 

. .    Ford,   ll    M.  &   \V. 
829.     But  ■■'   li  Mb  v.  Eillacre,  3  Y. 


&  C.  Ex.  607.      And  see  Sug.  R.  P. 

St .  1 28  ;  ■•ind  oases  cited  I  here. 

(w)  Channell  \.  Ditchburn,  .r>  M.  & 
W.  194;  Ooddard  v.  Ingram,  3  Q-.  &  l>. 
16,  overruling  dtlcins  v.  Tredgold,  'i  B. 
>v  (V.  23,  and  Slater  v.  Lawson,  1  B.  & 
A.I.  306. 

(a)  in  &  w  Vict.  o.  97,  s.  1  I. 

( /')  Stvi/ii  v.  Aston,  '.)  Jur.  N.  S. 
481. 
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Nor  does  the  Act  apply  when  the  payment,  though  made  by   chap.  sxvm. 
one  co-debtor,  was  made  by  him  for  and  on  behalf  of  another  Payment  on 
co-debtor  at  his  request  (</) .  JjeJjjJ*  of  c°- 

The  Act  is  not  retrospective  (r) . 

The  fact  that  part  payment  is  made  by  a  debtor  shortly  before  Payment  on 
his  bankruptcy  with  the  object  of  renewing  a  statute-barred  ruptL 
debt,  will  not  prevent  the  creditor  from  proving  in  the  bank- 
ruptcy in  respect  thereof,  even  though  the  money  paid  may  be 
recoverable  from  the  creditor  on  the  ground  of  fraudulent  pre- 
ference (s). 

The  statute  never  runs  where  there  is  the  same  hand  to  pay  Mortgagor 
and  the  same  hand  to  receive  (t).     Where  a  tenant  for  life  had  gao-eTtho" 
paid  off  a  charge  on  the  estate  so  that  he  was  entitled  to  the  same, 
charge  for  his  own  benefit,  it  was  held  that  the  statute  did  not 
run  during  his  life,  though  he  had  done  nothing  to  keep  the 
charge  alive ;  the  statute  could  not  be  applied  where  there  was  no 
person  to  pay  the  charge,  and  no  person  who,  by  the  delay, 
could   be   led  to  suppose    that  the   charge  was  abandoned  or 
merged,  and  where  the  rent  out  of  which  the  interest  out  of  the 
charge  ought  to  have  been  paid,  was  receivable  by  and  belongs  to 
the  same  person  who  was  entitled  to  the  interest  (u) . 

But  in  order  to  prevent  the  statute  from  running,  the  person  Devisee  in  fee 
in  receipt  of  the  rents  and  profits  of  the  land  charged,  and  also  ^ems  also 
entitled  to  receive  the  interest  on  the  charge,  must  be  a  person  of  money 
liable  to  pay  the  interest.     So  where  a  testator  had  covenanted 
with  trustees  for  payment  of  a  sum  of  money  with  interest,  to 
be  held  in  trust  for  his  son  for  life,  with  remainders  over,  and 
had  charged  the  same  on  certain  lands,  and  devised  the  lands  so 
charged  to  his  son  in  fee,  and  the  money  was  never  raised  and  no 
interest  was  ever  paid ;  it  was  held  that  the  son,  not  being  liable 
to  pay  the  interest  on  the  charge,  the  claim  against  the  testator's 
estate  under  the  covenant  was  statute-barred  (x). 

So,  where  a  husband  borrowed  trust  funds,  to  the  income  of  Husband  and 
which  his  wife  was  entitled,  on  mortgage  of  lands  belonging  to  Wlfe" 
him,  and  for  more  than  twenty  years,  during  which  the  husband 

(q)   Re    Tucker,    Tucker    v.    Tucker,  74. 

(1394)  3  Ch.  429,  C.  A.  (I)  Per  Lord  St.  Leonards,  in  Bur- 

{>•)  Jackson  v.    Woolley,  8  E.   &   B.  rowes  v.  Gore,  6  H.  L.  C.  907,  at  p.  963. 

778  ;     Williams  v.   Smith,   4   H.   &  N.  (w)   Topham  \.  Booth,  35  Ch.  D.  G07. 

559;    Flood    v.    Patterson,     29  *  Beav.  See  Burrell  v.  Earl  of  Egremont,  7  Beav. 

294.     See  Watson  v.   Woodman,  L.  R.  205. 

20  Eq.  721,  731.  (.r)  R><  England,  Steward  v.  England, 

(«)  Re  Lane,  Exp.  Gaze,  23  Q.  B.  D.  (1895)  2  Ch.  820,  C.  A. 
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and  wife  lived  together  in  amity,  he  paid  no  interest  to  her  nor 
to  the  trustee-mortgagee  ;  it  was  held  that,  under  the  circum- 
stances, the  conclusion  in  law  was  that  the  husband  was  autho- 
rized by  his  wife  to  retain  the  interest  and  apply  it  for  their 
joint  use,  and  that  in  effect  there  was  the  same  hand  to  pay  and 
to  receive,  so  that  the  statute  was  prevented  from  running  (//). 

Under  the  stat.  21  Jac.  I.  c.  16,  which  did  not  provide  for 
acknowledgment  by  part  payment,  a  payment  out  of  personal 
estate  would  not  keep  alive  a  debt  against  realty,  which  was  also 
liable  to  pay  it  (2). 

Upon  the  same  principle  it  was  held  that  payment  of 
interest  by  the  devisee  of  the  mortgagor,  or  receipt  of  rent 
by  a  creditor  in  his  character  of  incumbrancer  on  the  real 
estate,  ought  not  to  preserve  the  debt  against  the  debtor's  per- 
sonalty (a) .  But  the  circumstances  in  that  case  were  somewhat 
special. 

Under  sect.  40  of  the  stat.  3  &  4  Will.  IV.  c.  27  (as  re-enacted 
by  sect.  8  of  the  Real  Property  Limitation  Act,  1874  (l>)),  an 
acknowledgment  (unless  made  by  part  payment)  must  "  in  the 
meantime  "  be  given  in  writing,  signed  by  the  person  by  whom 
the  money  shall  be  payable,  or  his  agent,  to  the  person  entitled, 
or  his  agent. 

Sect.  42  of  the  same  Act,  which  will  be  considered  later  (c), 
provides  that  no  arrears  of  interest  shall  be  recovered  extending 
over  more  than  six  years  next  after  the  same  has  become  due, 
"  or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent, 
signed  by  the  person  by  whom  the  same  was  payable  or  his 
agent." 

It  is  to  be  observed,  that  the  former  enactment  does,  and  the 
latter  does  not,  prescribe  that  the  acknowledgment  must  be  given 
"in  the  meantime."  It  is  therefore  clear  that  an  acknowledg- 
ment given  after  the  expiration  of  the  statutory  limit  of  twelve 
years  will  Dot  revive  t lie  riejil  of  action  to  recover  money  charged 
on  land  (d).  But  it  would  seem  that  an  acknowledgment  given 
;it  ;m\  time  as  bo  arrears  of  interest  in  respect  of  money  oharged 
on    land    will    entitle   the  mortgagee  to  claim   the  amount  of 


/:.  11, ni,  f  Burohell  v.  //<" 
L.  J.  I  b    163. 

Putnam  v.  Bates,    •  Ru       188. 
/      'ham  v.  Wallu    10  Ba.  217. 
.,    I  8    \  let.  0.  67. 


9)  Port,  p.  987. 

(,/,  Qregaon  v.  Hindley,  10  Jur.  383  ; 
Woman  \.  Anderson,  1  tr.  Ch.  II.  L06. 
Bui  Bee  Harty  v.Davis,  13  Ir.  L.  R.  23. 
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arrears  admitted  provided  lie  brings  his  action  within  six  years   chap,  xlvih. 
after  the  acknowledgment. 

In  Bolding  v.  Lane  (c),  where  the  mortgagor  gave  an  acknow- 
ledgment as  to  arrears  more  than  six  years  after  the  first  failure 
to  pay  interest,  Lord  Westbury,  C,  incidentally  said  that  if 
there  had  been  no  second  mortgagee  the  acknowledgment 
would  have  let  in  all  arrears. 

As  the  requirements  of  these  two  sections  with  regard  to 
acknowledgment  are  in  other  respects  virtually  identical,  deci- 
sions under  one  of  these  sections  on  the  various  points  which 
have  arisen  as  to  acknowledgments  are  equally  applicable  to  the 
other  section ;  it  will  therefore  be  convenient  in  this  place  to 
consider  the  effect  of  these  enactments  together. 

It  is  clearly  settled  that  an  agent  need  not  be  authorized  in  Acknowledg- 
writing  (/).     The  agency  may  be  inferred  from  the  circum-  !^fnt  y 
stances  of  the  case  (g) .     "Where  the  solicitor  of  the  defendants 
wrote  a  letter  acknowledging  their  right  to  the  money  claimed, 
an  inquiry  was  directed  whether  the  solicitor,  when  he  wrote 
the  letter,  was  the  agent  of  the  defendants  (h). 

Where  a  person  purports  to  act  as  an  agent  for  another,  a  Ratification, 
subsequent  ratification  by  the  latter  is  as  effectual  as  if   the 
agent  had  been  originally  specifically  appointed  for  the  purposes 
of  the  Act  («'). 

The  report  of  a  Master  on  a  reference  as  to  incumbrances,  Keport  as  to 
finding  that  a  charge  was  established,  was  held  not   to  be  a  ^e^o^hind 
sufficient  acknowledgment  under  sect.  40,  as  the  master  was  in  person  not 

,i  inn-i-ij  ii  -i    •  party  to  suit. 

no  sense  the  agent  ot  the  debtor  so  as  to  bar  a  secured  incum- 
brancer who  was  not  a  party  to  the  suit  (A-) . 

An  admission  in  an  answer  or  affidavit  by  a  person  entitled  Admission  in 
who  is  a  party  to  the  suit  is  sufficient  (/). 

The  acknowledgment  will  be  sufficient  if  it  be  made  by  a  Acknowledg- 
trustee  of  the  estate,  whether  he  be  a  devisee  in  trust  (m)  of  the  ^stee5^ 
debtor,  or  a  trustee  appointed  by  the  Court  (n),  just  as  the  executor, 
acknowledgment  of  an  executor  will  keep  alive  a  debt  against 

(e)  1  De  G.  J.  &  S.  122,  at  p.  128,  rity  of  an  agent,  see  Pole  v.  Leash,  2S 

cited,  infra,  p.  984.  Beav.  562 ;  affirmed  in  D.  P.  9  Jur. 

(/)  Coles  v.  Trecothiek,  9  Ves.  250.  N.  S.  829. 

(g)  See  Trulockv.Bobey,  12  Sim.  407;  (k)  Sill  v.  Stawell,  2  Ir.  L.  R.  302. 

Thome  v.  Heard,  (1895)  1  A.  C.  495.  (/)  Blair  v.  Nugent,  3  J.  &  L.  677. 

(h)   Toft  v.  Stevenson,  1  De  G.  M.  &  (m)  St.   John   v.   Boughton,   9   Sim. 

G.  28.  219. 

(i)  James  v.  Bright,   5   Bing.  533  ;  (»)   Toft  v.  Stevenson,  1  De  G.  M.  & 

Foster  v.  Bates,  12  M.  &  W.  233.     As  G.  28. 
to  the  nature  and  extent  of  the  autho- 
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all  parties  beneficially  interested.  But  an  acknowledgment  "by 
one  devisee  does  not  apparently  prevent  his  co-devisee  from 
pleading  the  statute  (o). 

"Where  an  acknowledgment  is  made  by  a  person  who  fills  a 
double  character,  as  that  of  executor  and  beneficial  devisee  of  the 
debtor,  it  is  a  general  acknowledgment,  and  will  not  be  applied 
to  one  character  more  than  to  the  other,  and  the  interest  of  the 
person  making  it  as  beneficial  devisee  will  be  affected  no  less 
than  his  interest  as  executor  (_?;)  ;  but  if  he  be  executor  of  one 
debtor,  and  be  also  a  debtor  individually  in  respect  of  the  same 
debt,  an  act  done  by  him  which  he  was  bound  to  do  in  his  in- 
dividual character,  and  which  amounts  to  an  acknowledgment, 
will  not  be  prima  facie  considered  to  have  been  done  as  executor  (q) . 
He  fills  the  place  of  two  persons,  and  the  question  is  by  whom  the 
promise  was  made,  and  not  what  is  the  extent  or  effect  of  it. 

Where  money  which  ought  to  have  been  applied  to  the  pay- 
ment of  debts  has  been  wrongfully  paid  over  to  residuary 
legatees,  but  the  debts  have  been  kept  alive  against  the  executors, 
the  residuary  legatees  cannot  set  up  the  statute  in  bar  to  a 
claim  by  the  creditors  for  the  refunding  of  the  moneys  thus 
paid  (/•). 

Under  sect.  42,  it  has  been  held  that  an  acknowledgment  by 
a  mortgagor  of  more  than  six  years'  interest  being  due  does 
not  preclude  a  puisne  mortgagee  from  relying  on  the  statute. 
Whore,  therefore,  a  mortgagor  was,  but  a  second  mortgagee  was 
not,  a  party  to  a  transfer  of  the  first  mortgage,  the  interest  on 
which  was,  as  recited  in  the  transfer,  upwards  of  six  years  in 
arrear,  it  was  held  that  the  second  mortgagee  was,  notwithstand- 
ing the  recital,  entitled  to  redeem  the  first  mortgagee  on  pay- 
ment of  principal  and  six  years'  arrears  of  interest  only  (s) .  The 
acknowledgment  is  confined  to  the  interest  of  the  person  giving 
the  acknowledgment  (/) . 

Sect.  5  of  the  stat.  3  &  4  Will.  IV.  c.  42  does  not  require 
Ili<;  payment  or  acknowledgment  to  be  made  to  tho  person 
entitled,  or  to  amount  to  a  promiso  to  pay  ;  therefore  an  admis- 
sion of  a  bond  debt,  contained  in  an  answer  of  the  executors  of 
the  obligor,  in  a  rail  to  which  tho  obligee  was  not  a  party,  was 


(o)    I  1  Do  G.  J. 

ft  s.  62.    Bee  ante,  p.  I 

p)  Fordham  v.  II  alii  .  LO  Hare,  217. 
q\   Way  \ .  Ba  net,  6  San  ,  •>■>. 
Fordham  f.  H  aUi*t   up. 


1'2'2. 


Balding  v.  Lane,  1  Do  G.  J.  &  S. 


(/)  Ohitmery  v.  Evans,  11  II.  L.  C. 
lie,  at  p.  135. 
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held  to  be  sufficient  to  take  the  bond  debt  out  of  the  operation  chap.  xxvm. 
of  the  statute  (m).  So,  a  recital  in  a  deed  executed  by  the 
mortgagor,  but  to  which  the  mortgagee  was  not  a  party,  was 
held  to  be  a  sufficient  acknowledgment  within  this  section  (%) . 
But  where  a  mortgagor  by  deed  conveyed  the  mortgaged  estate 
with  other  property  to  trustees,  upon  trust  to  pay  off  all  mort- 
gages and  incumbrances  affecting  his  property,  it  was  held  that 
this  was  not  a  sufficient  acknowledgment  as  regarded  a  particular 
mortgage  (y). 

Sect.  5  does  not  say  that  acknowledgment  is  to  be  given  before  Acknowledg- 
the  debt  becomes  statute-barred,  and,  if  this  enactment  stood  statute-barred 
alone,  it  seems  clear  that  an  acknowledgment  given  after  the  debt- 
expiration  of  the  statutory  limit  would  revive  the  debt,  and  the 
right  to  bring  a  personal  action  for  its  recovery.     And  such 
appears  to  be  still  the  case  with  regard  to  debts  not  charged  on 
land  or  rent  (z). 

To  a  plea  of  the  statute  upon  a  mortgage  deed  the  plaintiff,  Ack?^f  g" 
in  order  to  take  the  case  out  of  the  statute  by  acknowledgment  be  pleaded. 
in  writing  under  sect.  5,  must  reply  such  acknowledgment,  and 
that  action  was  brought  within  the  statutory  period  (a) . 

Acknowledgment  by  part  payment  may  be  proved  by  any  Proof  of 
evidence  admissible  according  to  the  ordinary  rules  ;  and  after  ^^ 
the  death  of  a  person  alleged  to  have  made  such  payments  the 
fact  may  be  proved  by  indorsements  on  the  deed  or  bond  of 
such  payments  made  while  the  statutory  time  was  running  (b) . 
And  it  would  seem  that,  if  such  indorsements  are  undated,  the 
time  at  which  the  payments  were  actually  made  may  be  proved 
aliunde  (c). 

Payment  of  part  of  a  sum  secured  by  a  covenant  or  bond  is 
not  necessarily  an  acknowledgment  that  the  whole  amount 
claimed  is  due  (d). 

It  is  to  be  observed  that  an  acknowledgment  under  these  To  whom 
sections  must  be  given  to  the  person  entitled  or  his  agent,  and  ment  must°be 
that  an  acknowledgment  given  to  a  third  person,  such  as  would  gw™  under 

and  42. 

(«)  Moodie    v.   Bannister,   4   Drew.  826;    Gleadow  v.  AtMn,   1  Cr.  &  M. 

433.  410.    Sect.  3  of  Lord  Tenterden's  Act 

(x)  Forsyth    v.   Bristowe,    8    Exch.  (9  Geo.  IV.  c.  14)  does  not  apply  to 

716.  specialty  debts. 

(y)    JEoweutt    v.    Bonser,    3    Exch.  (c)  Briggs  v.  Wilson,  5  De  G.  M.  & 

491.  G.  20.     See  Ghjn  v.  Bank  of  England, 

(z)  See  Re  lane,  Exp.  Gaze,  23  Q.  B.  2  Ves.  Sen.  38  ;   Gale  v.  Capern,  1  A.  & 

D.  74.  E.  102  ;   Smith  v.  Battens,  1  Moo.  &  R. 

(a)  Kempe  v.  Gibbons,  9  Q.  B.  609.  841. 

(6)  Searlex.  Lord Barrington,  2Stra.  {d)  Ashlin  v.  Lee,  44  L.  J.  Ch.  376. 
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CHAP.  XL VIII. 


Acknow- 
ledgment in 
bankruptcy. 


Acknowledg- 
ment must  be 
to  person 
entitled  to 
demand 
payment. 


What  ac- 
knowledg- 
iii'  nt  is 
sufficient. 


be  sufficient  under  sect.  5  of  the  statute  3  &  4  Will.  IV.  c.  42  (e), 
will  not  be  sufficient  to  keep  alive  a  mortgagee's  right  to  recover 
money  charged  on  land  or  arrears  of  interest  (/).  The  require- 
ments of  sects.  40  and  42  in  this  respect  have,  however,  been 
liberally  construed.  The  acknowledgment  may  be  made  in  an 
affidavit,  schedule,  or  answer,  although  in  those  cases  it  may  be 
said  that  it  is  made  to  the  Court  and  not  to  the  party  (g). 

So,  it  has  been  held  that  an  admission  of  a  debt  in  an  insol- 
vent's schedule,  being  made  for  the  benefit  of  the  creditors, 
might  be  said  to  be  to  the  creditors,  and  being  signed  by  the 
debtor  was  a  sufficient  acknowledgment  (//) .  Proceedings  in 
insolvency  are  now  abolished  (i)  ;  but  it  is  conceived  that  the 
principle  of  the  decision  referred  to  would  apply  equally  to 
proceedings  in  bankruptcy,  so  as  to  render  an  admission  of  a 
debt  charged  on  land  by  a  bankrupt  in  his  balance  sheet, 
statement  of  accounts,  or  answers  in  examination,  a  sufficient 
acknowledgment  in  favour  of  the  creditor  in  a  subsequent  action 
to  enforce  payment  of  the  money  charged. 

With  the  exception  referred  to,  it  is  settled  that  the  person  to 
whom  an  acknowledgment  is  made  must  be  one  who  is  in  a 
position  to  demand  payment  of  the  money  (A-) .  So,  the  suffi- 
ciency of  an  acknowledgment  given  to  the  solicitor  of  a 
widower,  before  letters  of  administration  to  the  wife's  estate 
had  been  granted,  was  doubted  by  Knight-Bruce,  V.-C,  but  it 
was  not  necessary  to  decide  the  point  (/). 

In  order  to  amount  to  a  sufficient  acknowledgment,  the  party 
must  use  language  which  clearly  admits  his  own  liability  to  pay 
the  debt  (?n).  So,  a  letter  written  by  one  of  two  executors  to  the 
plaintiff  was  held  not  to  be  a  sufficient  acknowledgment,  because 
it  was  written,  not  with  a  view  of  making  himself  liable,  but 
in  order  to  throw  the  burden  of  payment  on  his  co-executor  («). 
A  letter  or  series  of  letters  admitting  the  debt,  expressly  or  by 
necessary  inference,  will  be  sufficient.  So,  a  direction  in  a  will 
as  to  payment  of  a  debt  of  tho  testator  was  held  to  be  a  good 
acknowledgment  (o)  ;  and  a  written  proposal  of  terms  for  pay- 


<.  p.  972. 
(/)  Grmfelli.Qirdlettone,  2Y.  &  C. 
i       676. 

Blair  v.  A//,/,,,/,  :'.  J.  k   L.  668, 

••77. 

(//)  r.'irntt    v.    Birmingham,    l    Ir. 

Eq,    I.'.   687  .    '/■"  ""//<  v.  Potot ,-,  6  \x. 

I,.    l.\    194;    Hanan  v.    Power,  8    Ir. 

L.  i;. 


(/)  Seo  35  &  36  Vict.  c.  58,  s.  17. 

(/•)  Qrmfell  v.  <;  milestone,  2  Y.  &  C. 
Ex.  G76. 

(/)  Holland  v.  Clark,  1  Y.  &  C.  C.  C. 
161. 

(m)  Orenfell  v.  O milestone,  sup. 

{it)   Holland  v.  ( 'lark,  sup. 

(n)  Millmgton  v.  Thompson,  3  Ir.  Ch. 
R.  '236. 
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ment  of  a  judgment  debt,  with  an  expression  of  hope  that  such   chap,  xlviii. 
terms  would  he  acceptable,  was  held  to  be  a  sufficient  acknow- 
ledgment of  the  debt  (p). 

But  mere  passive  acquiescence  by  the  debtor  in  a  statement 
as  to  the  debt  made  by  the  creditor  will  not  be  a  sufficient 
acknowledgment.  So,  where  a  mortgagee  sent  an  account  of 
the  debt  to  the  mortgagor,  showing  appropriation,  towards 
payment  of  the  debt,  of  certain  moneys  which  were  in  the 
mortgagee's  control,  and  the  mortgagor  did  not  object  to  the 
account  or  appropriation,  it  was  held  that  there  was  no 
acknowledgment  (q). 

An  acknowledgment  need  not  state  the  amount  of  the  debt 
alleged  to  be  due  (>•),  which  maybe  proved  by  parol  evidence  (s). 
So,  where  a  mortgagee  of  harbour  works  and  tolls  wrote  to  com- 
plain of  non-payment  of  interest  on  a  mortgage,  and  received  in 
reply  a  letter  stating  that  the  non-payment  of  interest  was  owing 
to  expenses  incurred  by  the  mortgagor  in  connection  with  the 
mortgaged  undertaking,  this  was  held  to  be  a  sufficient  acknow- 
ledgment, both  as  to  principal  and  interest  (t) . 

vi. — Disabilities. — The  provisions  of  sect.  4  of  the  stat.  3  &  4  Will. 
3  &  4  "Will.  IV.  c.  42,  with  regard  to  preserving  rights  of 
action  during  disabilities,  appear  to  be  to  the  same  effect  as  the 
provisions  of  sect.  16  of  the  stat.  3  &  4  Will.  IV.  c.  27,  which 
will  be  considered  later  in  dealing  with  the  bar  of  actions  for 
foreclosure  (u). 

Neither  the  stat.  3  &  4  Will.  IV.  c.  27,  nor  the  Eeal  Property  3  &  4  Will. 
Limitation  Act,  1874  (a?),  contains  any  provision  preserving  the  37  '&c3g  y^ 
right  of  action,  in  cases  falling  within  sect.  40  and  sect.  8  of  c.  57. 
those  respective  Acts,  where   the   person   entitled   to  demand 
payment  of  money  charged  on  land  is  an  infant,  or  under  any 
other  disability.     But  it  is  clear  that  an  infant  or  person  of 
unsound  mind  is  not  competent  to  give  a  discharge  for  the 
money,  and  it  has  been  held  that,  in  the  case  of  an  infant,  the 
statute  begins  to  run  so  as  to  bar  the  right  of  action  under 

(p)    Vincent  v.  WilUngton,  1  Long.  &  G.  M.  &  G.  270. 
Town.  456.  (s)   Chcslyn  v.  Dalby,  sup.  ;  Dugdalc 

(<?)  Be  McHenry,  McDermot  v.  Boyd,  v.    Vize,   5  Ir.   L.  R.   568  ;  Hanan  v. 

Barker's  Claim,  (1894)  3  Ch.  290,  C.  A.  Power,  8  Ir.  L.  R.  505. 

(}•)   Cheslyn  v.  Dalby,  2  Y.  &  C.  Ex.  (t)  Jortin  v.  South  Eastern  Bail.  Co., 

170,  188,  190;  4  Y.  &  C.  Ex.  238.    See  6  De  G.  M.  &  G.  270. 
Hales  v.  Stevenson,  9  Jur.  N.  S.  301  ;  (u)  See  post,  p.  1068. 

Jortin  v.  South  Eastern  Bail.  Co.,  6  De  [x)  37  &  38  Yict.  c.  57. 
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chap,  xrrai. 


Absence  be- 
yond seas. 


sect.  40  from  the  time  when  the  person  entitled  to  bring  such 
action  attains  twenty-one  years  (p).  Coverture  is  no  longer  a 
disability  in  cases  falling  within  the  Married  Women's  Property 
Act,  1882  0). 

By  sect.  10  of  the  Mercantile  Law  Amendment  Act  (a), 
absence  beyond  seas  when  the  cause  of  action  arises  no  longer 
entitles  the  plaintiff,  in  an  action  of  covenant  or  debt,  to  an 
extension  of  the  statutory  period  within  which  he  must  bring 
his  action. 

But  the  stat.  21  Jac.  I.  c.  16  does  not  begin  to  run  in  favour 
of  a  defendant  to  an  action  of  debt  so  long  as  he  is  beyond  seas  ; 
for,  by  the  stat.  4  &  5  Anne,  c.  3,  s.  19,  such  action  may  be 
brought  against  him  within  six  years  after  his  return  from 
beyond  seas  ;  and  it  makes  no  difference  that  the  action  is  one 
in  which  the  writ  or  notice  of  the  writ  might,  by  leave  of  the 
Court,  have  been  served  out  of  the  jurisdiction  under  R.  S.  C. 
Ord.  XII.  (b). 


,■  or 
t  to  be 
red  for 
m-  •)•<•  than 

six  y 


Section  II. 

Bar  of  Mortgagee's  Eight  to  Arrears  of  Interest. 

i, — What  Arrears  of  Interest  are  recoverable  in  Actions  of 
Covenant  or  Debt.— By  3  &  4  "Will.  IV.  c.  27,  s.  42,  it  is  enacted 
that  :— 

"  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of  any  such  arrears  of  rent 
or  interest,  shall  bo  rocovored  by  any  distress,  action,  or  suit,  but 
within  six  years  next  after  the  samo  respectively  shall  have  become 
duo,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable,  or  his  agont:  Pro- 
vided  nevertheless,  that  whore  any  prior  mortgagoo  or  other  incum- 
brancer  shall  have  been  in  possession  of  any  land,  or  in  tho  receipt 
of  the  profits  thereof,  within  ono  year  next  before  an  action  or  suit 
.sliiill  be  brought  by  any  person  entitled  to  a  subsequent  mortgago 
or  other  incumbrance  on  the  i  ame  land,  the  person  entitled  to  such 
i  ii  1 1  equent  mortgage  or  incumbrance  may  recover  in  such  action  or 
i  nil  fche  arrears  of  intciv.st  wlm-li  shall  havo  becomo  duo  during:  tho 


/  i     /•  -  ,    ....  L2  Sim.  26, 

I  .  !     16  Vict.  o.  75.    Bee  ante, 
p.  980. 


(")   1!)  ft  20  Vict.  c. 
U>)  Miuurw  Iky  v. 
2  Q.  B.  352,  C.  A. 
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Gadban,  (189-1) 
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whole  time  that  such  prior  mortgagee  or  incumbrancer  was  in  such    chap,  xi/rai. 
j^ossession  or  receipt  as  aforesaid,  although  such  time  may  have 
exceeded  the  said  term  of  six  years"  (c). 

It  has  been  seen  (cl)  that  sect.  3  of  the  stat.  3  &  4  "Will.  IV.  Limitation 
c.  42,  enacts  that  actions  of  covenant  or  upon  specialty  debts  action  on 
must  be  brought  within  twenty  years  after  the  cause  of  action,  covenant,  &c. 
which  period  is  now  reduced  to  twelve  years  in  the  case  of  such 
actions  brought  to  recover  moneys  charged   on  land,  with  a 
saving  proviso  in  case  of  acknowledgment  in  writing  or  by  part 
payment. 

Questions  arose  as  to  the  apparent  conflict  between  the  two  Apparent 
statutes  of  Will.  IV.,  which  were  passed  almost  simultaneously,  between'tne 
and  in  several  cases  the  "Courts  were  of  opinion  that  they  are  to  tw0  ena°t- 

UK  'Jit  S 

be  reconciled  by  treating  sect.  3  of  c.  42  as  an  exception  out  of 
the  operation  of  the  former  Act  (e) .  The  result  of  the  decisions 
would  appear  to  be  to  establish  that  the  remedy  against  the 
land  under  the  former  statute  (c.  27)  was  not  extended  by 
reference  to  the  personal  remedy  under  the  latter  (c.  42)  ;  nor, 
on  the  other  hand,  was  the  personal  remedy  abridged  by  refer- 
ence to  that  against  the  land.  So,  in  Du  Vigier  v.  Lee  (/),  it 
was  held  by  Sir  J.  Wigram,  V.-C,  that  a  mortgagee  of  land, 
whose  debt  was  also  secured  by  a  covenant  in  the  mortgage,  and 
by  a  collateral  bond,  was  entitled  in  a  foreclosure  suit  to  recover 
twenty  years'  arrears  of  interest.  But  this  decision  was  over- 
ruled by  Lord  Cottenham,  C,  in  Hunter  v.  Noekolds  (g),  where 
his  lordship  said  that  the  only  mode  of  reconciling  the  two 
enactments  in  accordance  with  the  presumable  intentions  of  the 
legislature  was  to  treat  the  effect  of  the  conjoined  enactments  as 
being  that  no  more  than  six  years'  arrears  of  rent  or  interest,  in 
respect  of  any  sum  charged  upon,  or  payable  out  of,  any  land 
or  rent,  shall  be  recovered  by  any  distress,  action,  or  suit, 
except  in  actions  upon  covenant  or  debt  in  specialty,  in  which 
cases  the  limitation  shall  be  twenty  years. 

Thus,  though  the  mortgagee  can  only  recover  six  years'  arrears 

(c)  As  to  what  arrears  of  interest  (/)  2  Ha.  326. 

are  recoverable    by  a  mortgagee  on  (g)  1    Mac.    &   G.    640.      See    also 

taking  the  accounts  in  actions  of  fore-  Hughes  v.  Kelly,   3  Dr.  &  War.  482 

closure    and    redemption,     see    post,  Shaw   v.   Johnson,    1   Dr.    &  S.   412 

Chap.  LIV.,  pp.  1168  et  seq.  Sinclair    v.    Jackson,     17    Beav.    405 

(d)  Ante,  pp.  972  et  seq.  Harrison  v.  Buignan,  2  Dr.    &  War 
\e)  Paget  v.  Foley,   2   Bing.    N.   C.  295;    Round   v.   Bell,   30   Beav.    121 

679  ;  Strachan  v.  Thomas,  12  A.  &  E.       Paget  v.  Foley,   2   Bing.   N.    C.    679 
556  ;  Manning  v.  Phelps,  24  L.  J.  Ex.       Sims  v.  Thomas,  12  A.  &  E.  536. 
62  ;  Homfrey  v.  Gery,  7  C.  B.  567. 
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CHAP.  XLYIII. 


What  arrears 
of  interest 
can  now  be 
recovered  in 
action  on  the 
covenant 
where  debt 
charged  on 
land. 


Arrears  re- 
coverable in 
action  on 
ci.\  ■  naiit 
where  debt 
charged  on 
personalty. 


Aimui".  d(  i  <\ 
Latl  r- 

aUy  Becnri  d 
by  covenant. 


against  the  land  mortgaged  under  the  stat.  3  &  4  Will.  IV. 
c.  27,  s.  42,  yet  in  an  action  of  covenant  he  could  formerly 
have  recovered  twenty  years'  interest  under  the  stat.  3  &  4 
Will.  IV.  c.  42,  s.  3. 

The  period  within  which  actions  may  be  brought  for  the 
recovery  of  money  charged  on  or  payable  out  of  land  or  rent 
has  now  been  reduced  to  twelve  years  (//) ,  and,  as  has  been  seen, 
this  limit  applies  to  actions  on  the  covenant  in  respect  of  such 
moneys  (?) .  The  result  would  appear  to  be  (applying  the  prin- 
ciple of  Hunter  v.  Noekolds  (£)),  that  a  mortgagee  to  whom  more 
than  six  years'  arrears  of  interest  are  owing  on  a  mortgage, 
containing  the  usual  covenant  for  payment,  is  on  the  footing  of 
a  secured  creditor  in  respect  of  the  principal  and  six  years' 
arrears,  and  of  a  specialty  creditor  in  respect  of  the  remainder 
of  any  arrears  which  have  accrued  due  at  any  time  during  the 
twelve  years  last  past ;  and  that  such  arrears  are  accordingly 
recoverable  in  an  action  on  the  covenant  against  a  mortgagor  (/). 
If,  however  the  mortgagee  has  no  covenant  for  payment,  he  is 
merely  a  simple  contract  creditor,  and  cannot  recover  arrears  of 
interest  beyond  six  years  (m). 

As  the  Real  Property  Limitation  Act,  1874,  applies  (so  far  as 
it  relates  to  mortgages)  only  to  the  recovery  of  moneys  charged 
on  or  payable  out  of  land  or  rents,  it  would  seem  that  a  mort- 
gagee of  personalty  other  than  leaseholds  may  still,  in  an  action 
on  the  covenant,  recover  arrears  of  interest  extending  over  twenty 
years. 

An  annuity  charged  on  land,  but  not  collaterally  secured  by 
a  personal  covenant  for  payment  thereof,  is  within  sect.  42  of 


(/<)  See  37  &  38  Vict.  c.  57,  s.  8. 

(t)  See  ante,  pp.  973,  974. 

(A)  1  Mac.  &  G.  640.  Seeiter&yv. 
Tennant,  53  L.  T.  257,  in  which  case  it 
was  held  thai  arrears  of  rent  reserved 
by  a  Lease  could  be  recovered  in  an 
act  ion  on  I  b<  coi  enanl  to  pay  rent  for 
the  full  i"  riod  limited  for  bringing 
such  action,  notwithstanding  Beet.  8 
el  the  l.'1  al  l'i "peii y  I (imital ion  A.o1 , 
1874,  Ens  much  as  that  Beotion  applies 
only  t"  aoi ions  for  the  i eooi ery  of 
moneys  charged  "ii  or  payable  out  of 
land, and  Qottorentn  erred  by  a  lease. 
•  i  i  Fisher  is  of  a  different 
opinion,  considering  thai  interest  on 
a  mortgagi  cannot  be  recovered  be- 
yond si\  years;  for  the  Act  of  1874, 
s.  9,  •  tori    h  affirms  the  provisions 


not  thereby  altered  of  3  &  4  Will.  IV. 
c.  27,  and  the  express  limitation  of  the 
period  for  the  recovery  of  arrears  of 
interest  in  that  Act  must  be  read  as 
an  exception  out  of  3  &  4  Will.  IV. 
c.  42.  See  Fisher  on  Mortgages, 
1th  ed.,  901.  But  sect.  9  of  the  Act 
of  1874  merely  says  that  the  provi- 
sions of  the  slat,  of  Will.  IV.  shall 
remain  in  full  force,  which  must  mean, 
it  is  conceived,  as  regards  sect.  42, 
thai  the  section  shall  continue  to  have 
sueli  operation  as  it  had  prior  to  the 
passing  of  the  Act  of  1874,  having 
regard  to  the  decisions  in  Hunter  v. 

Nockoldt    and    Other   eases   cited    supra, 

note  (;/). 

{hi)   Hodges   v.   Croydon  Canal  Co.,  3 
I'.eav.  86.  ' 
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the  stat.  3  &  4  Will.  IV.  c.  27  (an  annuity  so  charged  "being   ctap.  xlviii. 
included  in  the  definition  of  "  rent "  for  the  purposes  of  the 
Act  (»)),  so  as  to  bar  the  annuitant  from  recovering  more  than 
six  years'  arrears  (o). 

A  sum  charged  on  land  and  payable  by  yearly  instalments  is  Sum  payablo 
within  the  section  (p).  nfents.a  " 

A  mortgage  of  a  reversionary  interest  in  the  proceeds  of  lands  Mortgage  of 
devised  upon  trust  for  sale  is  a  mortgage  of  a  sum  of  money  [^eresUn17 
"  payable  out  of  land "  within  the  meaning  of  sect.  42.     So  proceeds  of 
where  a  married  woman,  entitled  after  the  death  of  a  tenant  for 
life  to  a  share  of  a  fund  arising  from  the  proceeds  of  sale  of 
land  so  devised,  mortgaged  the  same  by  deed  acknowledged, 
containing  a  covenant  to  pay  full  interest ;  the  covenant  was 
rejected  as  being  the  covenant  of  a  married  woman,  and  it  was 
held  that  the  mortgagee  could  claim  no  more  than  six  years' 
interest  (q). 

But  a  mortgage  of  a  reversionary  interest  in  a  fund  represent-  Mortgage  of 
ing  residuary  personal  estate  of  a  testator,  though  wholly  or  j^^est  ia7 
partially  invested  on  mortgage  of  real  estate,  is  not  a  sum  of  personalty. 
money  payable  out  of  land,  and  accordingly  sect.  42  does  not 
apply,  and  there  is  no  limit  to  the  arrears  of  interest  recover- 
able (>■). 

It  has  been  held,  that  money  lent  on  the  security  of  turnpike  Mortgage  of 
tolls  was  not  charged  on  land  within  the  meaning  of  sect.  42,  t0  &'  c" 
and  accordingly  that  the  mortgagees  were  entitled,  in  a  suit  for 
the  recovery  of  arrears  of  interest,  to  recover  the  whole  amount 
of  the  arrears  extending  over  more  than  six  years  last  past  (s). 
But  a  mortgage  by  a  canal  company  of  the  canal  and  works 
with  the  rates  was  held  to  be  a  charge  on  land  within  the  Act  (t). 

Where  there  is  a  charge  on  real  estate  situate  in  a  colony  in  Mortgage  of 
which  3  &  4  Will.  IV.  c.  27  is  not  in  force,  arrears  of  interest  land  abroad- 
are  recoverable  for  more  than  six  years,  even  though  the  question 
has  arisen  in  a  suit  in  England  (u) . 

Where  a  railway  company  issued  debentures  under  its  special  statutory 
Act,  and  gave  to  the  holders  certificates  and  also  interest  warrants  company, 
signed  by  its  secretary ;  it  was  held  that  the  liability  of  the 

In)  Ante,  p.  743.  (/•)  Smith   v.   Hill,    9   Ch.  D.   143; 

(o)  Francis  v.  Grover,  5  Ha.  39  ;  Be  Clarkson  v.  Henderson,  14  Ch.  D.  348; 

Ashwell's  Trusts,  John.  112.  Mellersh  v.  Brown,  45  Ch.  D.  225. 

i'P)    Uppington  v.  Tarrant,  12 Ir.  Ch.  (s)  Mettish  v.  Brooks,  3  Beav.  22. 

R.  262.  (t)  Hodges    v.    Crogdon  Canal  Co.,   3 

(</)  Boivger  v.  Woodman,  L.  R.  3  Eq.  Beav.  86. 

313.     See  Be  Slater's  Trusts,  11  Ch.  D.  («)  Pitt  r.  Lord Dacre,  3  Ch.  D.  295. 

227.  See  Sutton  v.  Sutton,  W.  N.  (1883)  88. 
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CHAP.  XXTIII. 


Acknowledg- 
ment must  be 
in  "m-iting. 


Puisne  in- 
cumbrancers 
not  deprived 
of  protection 
by  agreement 
as  to  priority 
of  his  charge. 


Effect  of  this 
prori  o. 


company  being  statutory  the  period  of  limitation  was  twenty 
years  (s). 

ii, — Acknowledgment. — Sect.  42  does  not  recognize  acknow- 
ledgment by  part  payment,  but  requires  that  an  acknowledgment 
must  be  in  writing,  given  to  the  party  entitled  to  the  interest, 
or  his  agent,  and  signed  by  the  person  by  whom  the  same  was 
payable,  or  his  agent,  in  order  to  oust  the  operation  of  the 
section.  The  requirements  of  this  section  are  in  this  respect 
precisely  similar  in  effect  to  the  requirements  of  sect.  40,  and 
reference  is  made  to  an  earlier  part  of  this  chapter,  where  this 
subject  is  fully  considered  (a). 

iii. — Express  Trusts. — As  a  general  rule,  sect.  42  of  the  stat. 
3  &  4  Will.  IV.  c.  27  was  not  applicable  where  the  relation  of 
trustee  and  cestui  que  trust  was  established  between  the  parties  (b), 
as  falling  within  sect.  25  (c).  However,  where  the  beneficiary 
had  allowed  a  very  long  time  to  elapse  without  attempting  to 
enforce  the  trust,  the  Court  restricted  the  interest  to  six  years, 
on  the  principle  of  the  statute  (d). 

And  now,  even  in  the  case  of  express  trusts,  only  six  years' 
interest  is  recoverable  on  money  or  legacies  charged  on  land  or 
rent  (e). 

iv. — Protection  of  Puisne  Incumbrancers. — With  regard  to  the 
proviso  at  the  end  of  sect.  42,  protecting  a  puisne  incumbrancer 
from  being  damaged  by  the  entry  into  possession  by  a  prior 
incumbrancer,  it  has  been  held  that  a  puisne  incumbrancer  will 
not  be  deprived  of  the  benefit  of  the  clause  by  an  agreement 
between  himself  and  the  prior  incumbrancer  in  possession  that 
the  security  of  the  latter  shall  bo  postponed  to  his  own  charge, 
so  long  as  the  prior  incumbrancer  remains  in  possession  of  the 
land  (/). 

Tho  proviso  docs  not  extend  to  give  to  a  puisne  incumbrancer 
arrears  of  interest  for  six  years  previous  to  the  commencement 
of  tho  prior  incumbrancer's  possession  ;  but  it  entitles  him  to  all 
arrears  during  the  continuance  of  the  possession,  though  such 


(z)  /:■   Con  vail  Minerals  Bail.  Co., 

2  Oh.  71. 
i,i,  Supra,  pp.  977  i '     / 

(4)    GoUffh  v.  Butt,  L6  Sim.  45.      And 

„i,  v.  Callm,  6  I  In.  681,  636 ; 

Phillipo   v.    Mutt  mi  , . 

Ob*  v.  Bi  hop,  l  !>•    <;.  V.  &  .1. 

137;  Mutlow  v.  Bigg,  L.  !;.   is  Bq. 


248;  Re  Lowe's  Settlement,  30  Beav.  95. 
,  lee  post,  p.  1170. 

('/)  Thomson  v.  lutslieoofl,  2  App.  Cas. 
216. 

[e)  37  &  38  Vict.  c.  57,  s.  10.  See 
pott,  p.  1171. 

(/')  "Drought  v.  Jones,  2  Ir.  Eq.  R. 
303. 
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possession  may  have  commenced  more  than   six  years  before   chap,  xivni. 
action  brought  to  recover  the  arrears  (g). 

Under  the  proviso,  the  assignment  to  a  trustee  for  the 
purchaser  of  an  estate  of  outstanding  terms  affecting  it,  and  of 
judgments  on  which  elegit*  had  been  issued,  does  not  constitute 
the  purchaser  an  "incumbrancer,"  so  as  to  prevent  the  operation 
of  the  statute  on  a  claim  of  the  mortgagee  (h) . 

V. — Disabilities. — Disabilities  by  reason  of  infancy,  &c,  are 
not  in  any  way  provided  for  by  sect.  42  of  the  stat.  3  &  4 
Will.  IV.  c.  27  (*). 

(g)  Montgomery  v.  Southwell,  2  Con.  &       115. 
L.  263.  {%)  See  Be  Beauvoirv.  Owen,  5  Exch. 

(h)  Ghbinery  v.  Evans,  11   H.  L.  C.       182. 
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CHAPTEE  XLIX. 


OF  FORECLOSURE  AND  SALE  BY  OEDER  OF  THE  COURT. 


Equitable 
doctrine  as  to 
mortgages. 


Mortgagee 
may  foreclose. 


!£orl 

not  in  po    ■    - 

lion, 


Section  I. 

Of  the  Right  to  Foreclose  generally,  and  the  necessary 
Parties  to  an  Action  for  Foreclosure. 

i. — Who  may  foreclose  a  Mortgage. — It  lias  already  been  seen 
that  in  equity  the  repayment  of  the  debt  is  regarded  as  the 
primary  object  of  every  mortgage  transaction,  and  that  the 
mortgaged  property  is  merely  incidental  by  way  of  security  for 
such  repayment,  and,  accordingly,  that  the  mortgagor,  notwith- 
standing his  breach  of  condition,  and  the  consequent  forfeiture 
at  law  of  his  estate,  shall  be  relieved  on  payment  of  principal, 
interest,  and  costs,  and  that  a  mortgagee  in  possession  shall  be 
accountable  for  rents  and  profits  (a) . 

It  is  an  obvious  corollary  from  this  doctrine  that  it  would  be 
unjust  that  a  mortgagee  in  possession  should  be  subject  to  a 
perpetual  account  or  converted  into  a  perpetual  bailiff.  And, 
accordingly,  it  is  well  settled  that  after  a  fair  and  reasonable  time 
given  to  the  mortgagor  to  discharge  the  debt,  he  shall  lose,  or, 
in  other  words,  be  foreclosed  his  equity  of  redemption,  so  that 
the  mortgagee's  possession  will  be  converted  into  an  absolute 
ownership  as  against  the  mortgagor  and  all  persons  claiming 
under  him.  There  is  an  exception  in  the  case  of  a  Welsh  mort- 
age, where  1ho  mortgagee  cannot  compel  redemption,  nor 
eiil'oree  foreelosure  (/>). 

A  mortgagee  oannol  bo  compelled  to  take  possession,  for  he 
would  thereby  subject  himself  to  iho  account  which  the  Court 
will  never  fnrci-  on  :i  nioH^.'igi'r  ;  I  lien-lore,  ho  may  bring  his 
actios  for  Eoreolo  are  withoul  taking  possession  (c). 


InU,  p.  II,  and  p.  801. 
i,    louffuet  v.  Soawtn,   l   Ves,  Sen. 
101,  406. 


(c)  Lord  Tcnrhyn  v.  IIik/Iks,  !)  Ves. 
90,  100. 
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A  mortgagee  of  copyholds,  though  not  in  possession,  may    chap.  xlix. 
bring  his  action  for  foreclosure  before  admittance  (d) .  Mort^a^eToF 

The  registered  proprietor  of  a  charge  registered  under  the  c°pyllolcI«- 
Land  Transfer   Act,  1875  (e),  is  on    the  same  footing  as  an  ^£5^ 
ordinary  legal  mortgagee  as  regards  his  right  to  enforce  his  charge, 
security  by  foreclosure. 

A  power  of  sale,  whether  express  (/)  or  by  virtue  of  the  Foreclosure 
statute  (g),  does  not  affect  the  right  of  the  mortgagee  to  fore-  wVowS'S 

close.  sale. 

A  mortgagee  of  an  equity  of  redemption  (/*) ,  and  an  equitable  Equitable 
mortgagee,  whose  security  is  an  agreement  for  a  legal  mort-  mortgagee- 
gage  («'),  may  foreclose.     The  proper  remedy  of  an  equitable 
mortgagee  of  a  share  in  a  partnership  is  foreclosure  (A-). 

It  is  now  settled,  after  some  difference  of  opinion,  that  an  Mortgagee  by 
equitable  mortgagee  by  deposit  of  deeds  with  or  without  a  del:)0Slt- 
memorandum,  is  entitled  to  foreclose  (/).  Where  there  is  a 
deposit  of  title  deeds,  the  Court,  for  the  purpose  of  enforcing 
the  mortgagee's  remedies,  treats  that  as  an  agreement  to  execute 
a  legal  mortgage,  and  therefore  as  carrying  with  it  all  the  inci- 
dents to  such  a  mortgage  (m) . 

In  the  case  of  a  mere  charge  or  lien,  the  proper  remedy  is  sale,  Mere  charge 
not  foreclosure  (») .  or  Uen- 

One  of  several  joint  mortgagees  may  foreclose  though  the  Co-mort- 
others  will  not  concur  as  co-plaintiffs  (o) .  gagees. 

But  where  money  is  advanced  by  several  persons  who  are  Where  loan  is 
entitled  thereto  in  distinct  shares,  one  of  such  persons  cannot  ir^rt  Ja^ees  °f 
foreclose  an  aliquot  part  of  the  estate  (p).     Where  a  mortgage  distinct  sums, 
is  made  to  two  persons  to  secure  a  loan  made    by  them   in 
distinct  portions,  one  of  the  co-mortgagees  may  bring  his  action 
for  foreclosure,  making  the  other  mortgagee  a  defendant,  and  is 
entitled  to  the  usual  decree  of  foreclosure  on  default  in  jjaynient 


{d)  Sutton  v.  Stone,  2  Atk.  101.  v.  Charlton,  8  Ch.  D.  444  ;   York  Union 

\e)  38  &  39  Vict.  c.  87,  s.  26,  set  out  Banking  Co.  x.  Artley,  11  Ch.  D.  205. 
ante,  p.  39.  (m)   Carter  v.  Wake,  4  Ch.  D.  605. 

(/)  Slade  v.  Rigg,  3  Ha.  35  ;  Wayne  As  to  copyholds,  see  Pryee  v.  Bury, 

v.  San  ha  in,  9  Ha.  62  ;  Perry  v.  Keane,  2  Drew.  11,  41 ;   S.  C,  L.  R.  16  Eq. 

6  L.  J.  N.  S.  Ch.  67.  153,  n. 

(g)  See  44  &  45  Vict.  c.  41,  s.  21  (5).  (n)  Pennant  v.  Trenchard,  L.  R.   4 

(A)  Richards  v.  Cooper,  5  Beav.  304.  Ch.  A.  537,  542. 

(i)  Frail   v.    Ellis,    16    Beav.    350 ;  (o)  Luke  v.  South  Kensington  Sotel 

Moore  v.  Perry,  1  Jur.  N.  S.  126.  Co.,  11  Ch.  D.  121,  C.  A. 

(k)  Redmayne  v.  Foster,  L.  R.  2  Eq.  (p)  Palmer  v.  Earl  of  Carlisle,  1  S.  & 

467.  St.  423.    See  Renter  v.  Stokes,  4  W.  R. 

(1)  James  v.   James,   L.  R.    16    Eq.  730. 
153,  and  cases  there  cited ;  Backhouse 
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Trustee-mort' 
gagees. 


Duty  of 
trustees  as  to 
foreclosed 
land. 


Cestui  que 
trust. 


1 1     [notion 


of  the  whole  mortgage  debt  in  the  proportions  due  to  the  plain- 
tiff and  the  defendant  mortgagee  respectively,  together  with 
their  respective  costs  (q). 

Where  moneys  advanced  on  mortgage  form  part  of  a  trust 
estate,  the  trustee-mortgagees  are  entitled  to  foreclosure  like  any 
other  mortgagee.  But  if  a  trustee  lends  his  own  moneys  to  a 
cestui  que  trust  on  the  security  of  a  charge  on  the  trust  property, 
he  will  not  be  allowed  to  foreclose  on  the  ground  that  fore- 
closure would  produce  a  conflict  of  his  interest  as  mortgagee 
and  the  interest  of  the  trust  estate  and  of  the  persons  benefi- 
cially entitled  thereto  (r). 

It  is  the  duty  of  trustees  to  demand  payment  of  debts 
due  to  the  trust  estate,  and  to  use  all  reasonable  means  for 
enforcing  payment,  and  on  default  to  take  all  necessary  legal 
proceedings  (s) .  If,  therefore,  trustee-mortgagees  foreclose,  the 
taking  possession  and  holding  of  the  land  being  thrust  upon 
them  as  a  consequence  of  their  performance  of  their  duty,  there 
is  clearly  no  breach  of  trust  in  their  doing  so,  though  the  settle- 
ment does  not  contain  any  power  to  invest  in  and  hold  land ; 
they  will  hold  the  foreclosed  property  upon  trusts  corresponding 
to  the  trusts  of  the  moneys  advanced,  and  accordingly  the  land 
will  be  considered  as  personalty,  so  that  the  trustees  will  have  a 
power  of  sale  over  the  land,  and  will  be  able  to  give  to  a  pur- 
chaser a  good  title  and  valid  receipts  for  the  purchase-money  (t). 
It  will,  of  course,  be  the  duty  of  the  trustees  to  sell  and  con- 
vert into  money  the  foreclosed  property  with  all  convenient 
speed  (u) . 

"Where  a  mortgage  is  vested  in  trustees,  the  cestui  que  trust, 
or  one  of  several  cestuis  que  trust,  may  maintain  an  action  for 
foreclosure  of  the  entire  mortgaged  estate  (.r) . 

There  can  be  no  foreclosure  or  redemption  where  the  transac- 
tion is  not  a  mortgage,  but  an  absolute  sale,  with  power  for  tho 
vendor  to  repurchase  (//). 

A  trust  to  pay  a  sum  of  money  advanced  out  of  rents  and 


(q)  Davenport  v.  James,  7  Ha.  249.  App. 

(r)   Tetmant  v.   Trenchard,   Ij.   K.    l  (.<•) 

Oh.    A.   637j    and    cases    cited    ibid.,  3G8  ; 

r.t  p.  .Ml.  (//) 

/,■■    Brogden,   Billing  v.   Broaden,  Be.  2 

D    546|  at  pp.  684,  674,  Q  A.  J.  '.'7 

•     Tail   \.   Lathbury,  L.  I.'.   I    Eq.  791  ; 

171.     Bee  Matter  v.  /'-   Oroitman,   11  808; 

Bear.  L84.  202. 

(«)   Bee   Hiddiugh  v.  Denyuen,  12  ante, 


Cas.  G24. 

Lowe  v.   Morgan,  1  Bro.  C.  C. 

'/  ood  v.  William,  l  Madd.  186. 

Goodman  v.  Grierton,  2  Ba.  & 
J8  ;  Alderson  v.  White,  2  DoG.  & 
;  Ogden  v.  Bottoms,  1  Jm-.  N.  S. 

//  illianu  v.  Owen,  5  My.  &  Cr. 

Terry  v.  Meadoworoft,  4  33eav. 
Bee  further  as  to  such  sales, 
pp.  10  et  teg. 
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profits  is  not  strictly  a  mortgage  (z) .     So,  if  the  estate  be  con-    chap.  xux. 
veyed   to  the  mortgagee  in   trust  that  the  same  shall   stand  -where  trust 
charged  with  the  mortgage  debt  and  interest,  with  power  of       ^."f!  not 
sale,  the  mortgagee  is  not  entitled  to  foreclosure  (a) .     But  the 
Court  will  presume  an  instrument  intended  as  a  security  to  be 
an  ordinary  mortgage  unless  the  terms  exclude  such  construc- 
tion (b) .     Securities  by  way  of  trust  are  construed  strictly ;  but, 
if  the  terms  of  the  instrument  will  permit,  and  if  the  necessities 
and  justice  of  the  case  require,  the  holder  of  such  a  security  may 
obtain  the  aid  of  the  Court  to  effect  a  sale  (c). 

Though  under  a  trust  for  sale  there  is  no  right  of  foreclosure,  Trust  for  sale, 
the  right  of  redemption  exists  (d)  ;  and  on  a  failure  to  redeem, 
the  creditor's  right  to  sell  will  become  immediate  (<?) . 

In  a  case  where  a  mortgagee  made  a  further  advance,  and  Trust  deed 

,1  • ,  o      ,i  i  i  i  t      ^  collateral  to 

took  as  a  security  a  further  charge  and  covenant,  and  also  an  mortgage, 
assignment  of  a  policy  of  assurance  upon  trust  to  receive  the 
insurance  moneys  when  payable,  and  thereout  pay  the  mortgage, 
it  was  held  by  Sir  J.  Wigram  that  the  mortgagee  was  entitled 
to  the  usual  decree  of  foreclosure  of  the  real  estate,  and  to  retain 
the  policy  upon  the  terms  of  the  trust,  but  not  to  a  sale  of  the 
policy,  although,  if  the  policy  had  been  simply  assigned  as  a 
security,  he  would  have  been  entitled  to  a  sale  of  it  (/). 

But  in  another  case,  where  the  mortgage  debt  was  secured  by  Mortgage  for 
a  mortgage  for  a  term  and  trust  for  sale  of  the  fee,  and  the  bill  tmst  for  sale 
prayed  a  sale,  the  Court  held  that   the   mortgagee  was   not  of  fee- 
entitled  to  any  other  relief  than  that  prayed,  but  that  he  might 
amend,  and  pray  a  foreclosure  of  the  term ;  but  that  the  term 
being  foreclosed,  the  debt  would  be  satisfied,  and  the  fee  held 
for  the  mortgagors  (</). 

In  some  cases  of  security  by  way  of  trust  there  is  no  right  Trust  for  sale 
either  to  foreclosure  or  sale.     So,  where  a  married  woman  as-  sionary  inte- 
signed  a  reversionary  interest,  upon  trust  thereout  to  retain  and  rest- 
pay  a  debt  of  her  husband,  and  the  deed  contained  no  proviso 
for  redemption  or  power  of  sale,  it  was  held  that  the  provisions 
of  the  security  could  not  be  extended  beyond  the  express  terms 
of  the  trust,  which  strictly  could  only  operate  when  the  interest 

(z)  Balfe  v.  Lord,  2  Dr.  &  War.  480  ;  (d)  Schweitzer  v.  May  hew,  31  Beav. 

Taylor  v.  Emerson,  4  Dr.  &  War.  117.  37  ;    Wicks  v.  Scrivens,  1  J.  &  H.  215, 

(a)  Sampson  v.  Pattison,  1  Ha.  533  ;  218 ;    Pearce  v.  Morris,  L.   R.  5  Ch. 
JenMn  v.  Row,  5  De  G.  &  Sm.  107  ;  A.  230. 

Schweitzer  v.  Mayheio,  31  Beav.  37.  (e)  Dav.  Conv.  Vol.  II.  pt.  ii.  p.  8. 

(b)  Balfe  v.  Lord,  sup.  (/)  Dyson  v.  Morris,  1  Ha.  413. 

(c)  Sampson  v.  Pattison,  sup.  (g)  Kerrick  v.  Saffcry,  7  Sim.  317. 
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chap.  srix. 


Heir  or 
devisee  of 
mortsragree. 


Right  of  heir 
or  devisee  to 
foreclosed 
lands. 


Personal  re- 
presentatives 
of  mortgagee, 


Transferee  of 
mortgage. 


should  fall  into  possession,  and  accordingly  that  neither  fore- 
closure nor  sale  could  be  decreed  (h). 

It  has  already  been  seen  that,  in  the  case  of  a  mortgage  of 
realty,  the  mortgage  debt  vests  in  the  first  instance  in  the 
personal  representatives  of  the  deceased  mortgagee  (i),  but 
that  the  legal  estate  in  the  mortgaged  property  vested,  in 
all  cases  where  the  mortgagee  died  prior  to  the  1st  of  January, 
1882,  and  still  vests,  in  the  case  of  copyholds  to  which  the 
mortgagee  had  been  admitted  in  his  lifetime,  in  his  heir-at- 
law,  or  customary  heir,  or  devisee  (k) .  In  cases  where  the  mort- 
gagee died  between  the  7th  of  August,  1874,  and  the  1st  of 
January,  1882,  the  legal  estate  was  liable  to  be  divested  from 
the  heir  if  the  personal  representatives  exercised  their  statutory 
power  of  conveying  the  estate  (/). 

In  cases  where  the  heir  or  customary  heir  or  devisee  of  the' 
mortgaged  estates  has  the  legal  estate  vested  in  him,  he  is 
entitled  to  bring  an  action  for  foreclosure.  This  right  is,  how- 
ever, concurrent  with  that  of  the  personal  representatives  of  the 
mortgagee  (m),  or  their  cestuis  que  trust  (»),  to  foreclose  by 
virtue  of  their  respective  interests  in  the  mortgage  debt. 

Where,  after  foreclosure  by  the  heir,  the  personal  representa- 
tives of  the  mortgagee  claim  to  have  the  benefit  of  the  mortgage, 
it  seems  that  the  heir  may  either  make  over  the  estate  to  the 
personal  representatives,  or  keep  it  for  himself,  paying  over  to 
the  latter  the  moneys  due  on  the  mortgage  (o). 

Now,  in  cases  where  the  mortgagee  of  freeholds  (ju),  or  of 
copyholds  to  which  he  has  not  been  admitted  (</),  has  died  since 
the  1st  of  January,  1882,  the  foreclosure  must  be  brought  by 
the  personal  representatives  of  the  deceased  mortgagee  or  the 
cestuis  que  trust  of  the  mortgage  debt. 

Where  the  mortgagee  has  assigned  his  mortgage  inter  vivos, 
such  assignee  (or  the  last  assignee,  if  there  have  been  several 
assignments)  may  alone  foreclose,  without  bringing  the  original 
mortgagee  (or  the  intermediate  assignees)  before  the  Court  (r). 
But  in  such  a  caso  questions  may  arise  as  to  equities  between 


(A)  Stanford,  Bpaldmg,  and  Boston 
Bonking  (Jo.  v.  Bail,  4  i)o  G.  F.  &  J. 
310. 

3ee  ante,  p.  840. 
9ee  ante,  p 

t.  o.  78,  i    I. 
oil  v.   Sieoll,  8  Etu  u.  IT';. 


(n)  Wood  v.  Williams,  4  Madd. 
18G. 

(o)  Ola-Lion  v.  Bowytr,  2  Vern.  66. 
And  Bee  >r>  Bao.  Abr.  10'2,  tit.  Moit- 
(E). 

(7;)   II  &  46  Viofc.  c  41,  b.  SO. 

(,/)  :,l  &  68  V*iot.  0.  46,  e.  88. 

{,■)  1  Dan.  Cli.  1'r.  218. 
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the  mortgagor  and  the  assignees  by  reason  of  any  payments    chap,  xi.ix. 
made  by  the  mortgagor  without  notice  of  the  transfer  (s). 

A  sub-mortgagee  may  foreclose  the  original  mortgagor  (t).        Sub-mort- 

If  after  the  institution   of   a  foreclosure  suit,  but  before  a  8'a'°ee' 
decree,  the   mortgagee   assigns  his  interest,  by   way   of   sub- 
mortgage, the  sub-mortgagee   may   come   in   and   obtain   the 
benefit  of  the  foreclosure  suit  (u). 

Where  mortgagees  assigned  the  mortgage  debt  with  other  Mortgagee, 
property  to  trustees  for  the  benefit  of  their  creditors  by  a  deed  ment  in  trust 
which  expressly  reserved  the  benefit  of  the  mortgage  security,  for  credit,,!-. 
and  provided   that   the    surplus  moneys,    after   satisfying   the 
creditors,  should  be  paid  to  the  mortgagees,  it  was  held  that 
the  mortgagees  were  entitled  to  foreclose  notwithstanding  the 
assignment  (,r). 

Where  a  mortgagee  has  become  bankrupt,  his  trustee  in  the  Trustee  in 
bankruptcy  can  obtain  a  decree  for  foreclosure  without  making  bankruptcy. 
an  application  to  the  Court  of  Bankruptcy  (//). 

A  mortgagee  may  bring  an  action  for  foreclosure  notwith-  Mortgagee 
standing  the  bankruptcy  of  the  mortgagor  (z)  ;  but  it  has  been  bankrupt 
said  that  the  Court  of  Bankruptcy  might  restrain  the  mortgagee  mortgagor, 
from  proceeding  with  the  action,  if  it  appear  more  convenient 
that  a  sale  should  take  place  under  the  bankruptcy  (a). 

ii. — What   Mortgaged  Property    may  be    Foreclosed. — As   a  Right  of 
general  rule,  the  Court  will  give  the  benefit  of  foreclosure  in  every  j^CTallv  6 
case  where  money  is  lent  on  a  security  of  the  nature  of  a  mort-  incident  to 
gage  (A).     And  in  particular,  mortgagees  of  the  following  kinds 
of  property  have  been  held  entitled  to  foreclosure. 

A  mortgagee  of  an  advowson  may  claim  foreclosure  (c),  though  Advowson. 
it  seems  that  even  under  the  former  practice  he  might  have 
obtained  an  order  for  sale  (d). 

Chambers  in  the  Inns  of  Court  appear  to  be  subject  to  the  Chambers  in 
local  jurisdiction  and  authority  of  the  benchers,  and  the  Courts 

(s)    JTithington    v.    Tate,    L.    R.    4  Ch.  D.  335,  C.  A. 
Ch.  A.   288.     See  Haywood  v.  Gregg,  (a)  Per  Vaughan  Williams,  J.,  in  his 

24  W.  R.  157.  Treatise  on  Bankruptcy  at  p.  339. 

(0  Hobart    v.    Abbott,   2    P.    Wms.  {!>)  Balfe  v.  Lord,  2  Dr.  &  War.  480, 

643.  489.     And  see  ante,  p.  13. 

(u)    Ward  v.  Forrest,  10  Bear.  552.  {e)   Gardiner  v.   Griffith,  2   P.  Wms. 

(x)  Morleyv.  Morley,  25  Beav.  253.  403  ;   Long  v.  Storie,  3   De  G.   &   Sm. 

\y)    Waddell  v.    Tollman,   9    Ch.   D.  308. 
212.  (d)  See  Mackenzie  v.  Robinson,  3  Atk. 

{:)    White  v.  Simmons,  L.  R.    G  Ch.  599. 
A.  555;  Exp.  Pannell,  Me  England,   6 

VOL.  II. K.  P 
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CHAP.  XLXX. 
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partnership. 
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interest  of 
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Separate 
mortgi 

.  ame  : 


ICortga 
term, 


of  law  will  not  interfere  in  respect  of  them  ;  but  if  the  benchers 
decline  to  exercise  their  authority,  or  if  they  consent  to  an 
action  being  brought,  the  ordinary  Courts  will  take  cognizance 
of  the  question ;  and,  therefore,  if  the  benchers  refuse  to  make 
an  order  for  the  foreclosure  or  sale  of  chambers  in  mortgage,  a 
decree  may  be  obtained  in  the  High  Court  of  Justice  (e). 

A  mortgagee  of  a  reversionary  interest  in  stock  in  the  public 
funds  may  bring  an  action  for  foreclosure  (/). 

A  mortgagee  of  a  pension  may  foreclose  (g). 

So,  also,  a  mortgagee  with  power  of  sale  of  railway  shares  (Ji) . 

A  mortgagee  of  a  share  in  a  partnership  is  entitled  to  fore- 
closure, and  to  an  account  of  the  profits  of  the  partnership  made 
after  the  commencement  of  the  action,  and  of  the  existing  debts 
and  liabilities  of  the  partnership,  and  to  have  the  share  of  such 
debts  and  liabilities  attributable  to  the  mortgaged  share  ascer- 
tained (/).  But  the  Court  cannot  make  an  order  for  sale  of  the 
share  in  lieu  of  foreclosure  (,/) . 

Independently  of  statute,  a  mortgagee  of  chattels  has  a  right 
to  foreclose  (/>•)  ;  but  this  right  is  now  superseded  and  virtually 
rendered  obsolete  by  the  power  of  seizure  given  by  sect.  7  of  the 
Bills  of  Sale  Act,  1882  (/),  except  as  regards  debentures  secured 
upon  the  chattels  and  effects  of  an  incorporated  company  to 
which  this  Act  does  not  apply  (m). 

As  no  relief  will  be  given  against  a  surety  beyond  the  express 
term  of  his  contract,  his  mortgage  of  a  reversionary  interest 
will  not  be  subject  either  to  sale  or  foreclosure  if  its  operation 
be  limited  to  the  application  of  the  proceeds  when  it  falls  into 
possession  (n). 

Where  a  mortgagee  having  separate  mortgages  on  different 
estates  created  by  the  same  mortgagor  is  not  allowed  to  con- 
solidate the  mortgage  debts,  he  may  nevertheless  claim  in  the 
same  notion  to  foreclose  each  estate  separately  on  non-payment 
of  Hi'!  amount  charged  upon  it  (o). 

Where  a  debt  is  secured  by  a  mortgage  of  an  estate  for  a  term 
of  years  with  a  trust  for  sale  of  tho  fee,  the  mortgagee,  if  he 


i  -  v.  /.'/'  wer,  2  P.  Win. 
611. 

/     .'  '  1 1-  i .  Riffff,  3  I  l.i.  36  ;    Wayne 
v.  Kanham,  9  Ha 

i     i         I9W.  B    819. 
General  Credit  -V  Viscount  Co.  v. 
Olegg,  22  Oh.  I>.  649 

l.i  I 
167. 

/  /  ....  /,,  oadbent,  •!  \>.\  < '.  3. 

(/.;  Karrieon  v.  Bart,  Comyns,  393  ; 


Tanored  v.  Potts,  2  Fonb.  Eq.  6th  ed. 
toI.  ii.  p.  261,  n. 

(/)  45  &  40  Vict.  c.  13.  See  ante, 
p.  220. 

(in)  Ibid.  s.  17.     Sco  ante,  p.  209. 

(n)  Stamford,  &e.  Banking  Co.  v. 
Ball,  i  DeGh  P.  &  .1.  310. 

(o)  Holmes  v.  Turner,  7  Ha.  307,  n., 
where  a  Form  of  foreclosure  order  ap- 
plicable to  such  oases  will  be  found. 
As  to  consolidation,  sco  ante,  \y.  855. 
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prays  a  sale  only,  will  not  be  entitled  to  foreclose  the  fee,  nor,     chap,  xux. 
unless  lie  amends  his  pleadings,  to  foreclose  the  term  (p). 

"When  a    mortgage  is   of  leaseholds    by  sub-demise,  with  a  Mortgage  of 
declaration  of  trust  of  the  reversion,  the  mortgagee  may  obtain  a^fee.  s   y 
judgment  nisi  for  foreclosure  of  the  term,  but  will  not  be  entitled 
to  a  vesting  order  as  to  the  reversion  until  the  final  order  for 
foreclosure  absolute  (q). 

A  foreclosure  decree  being  a  decree  in  personam  depriving  a  Mortgage  of 
mortgagor  of  his  personal  right  to  redeem,  an  English  mort- 
gagee of  land  in  a  British  colony  or  dependency  has  the  right 
to  foreclose  his  mortgage  in  respect  of  such  land  (>■) . 

The  holder  of  a  mortgage  or   debenture  secured  upon  the  No  foreclosure 
undertaking  of  a  railway,  canal,  or  other  company  established  ^lertakino- 
by  the  legislature  for  carrying-  out  a  public  object,  whether  the  of  railway  or 

rr  4.     i    ■  •  At    I  •     l  'A  A'  \\  -4-       otherpubUc 

rolling  stock  is  or  is  not  expressed  to  be  included  in  the  security,  company. 

is  not  entitled  to  foreclosure  or  sale  (s). 

The  same  principle  applies  to  all  tramway  companies  governed  Tramways. 
by  the  Tramways  Act,  1870  (/),  whether  the  promoters  are  local 
authorities  or  private  individuals,  or  companies  formed  under 
the  Companies  Act,  1862,  no  less  than  to  such  companies  created 
by  special  Act  of  Parliament  (w). 

In  the  case  of  an  ordinary  joint  stock  company,  a  mortgagee  Foreclosure  of 
or  debenture  holder  has,  like  a  mortgagee  who  has  lent  money  joint  stock 
to  an  individual,  the  right  to  enforce  his  security  by  foreclosure  company. 
or  sale. 

A  debenture  in  the  usual  form  of  a  floating  equitable  charge  Floating 
upon  all  the  property  of  the  company,  present   and   future,  S(    n  y' 
including  uncalled  capital,  gives  to  the  holder  a  right,  in  the 
event  of  the  debenture  becoming  immediately  payable  in  conse- 
quence of   a  voluntary  winding-up,  to  foreclose  not  only  the 
present  property  of  the  company,  but  also  its  uncalled  capital  (.r) . 

(p)  Kerrick  v.  Saffery,  7  Sim.  317.  Tramways  Co.,  (1895)  2  Ch.  36,  at  p.  54, 

(q)  British  Empire  Assurance  Co.  v.  C.  A. 
Sugden,  47  L.  J.  Ch.  691.  (x)  Sadler   v.    Worley,   (1894)    2  Ch. 

(>)  Paget  v.  Ede,  L.  R.  18  Eq.  118.  170,  where  see  for  form  of  order  for 

See  Toller   v.    Carteret,    2  Vern.   494 ;  foreclosure  judgment  on  a  mortg-age 

Colycr  v.  Finch,  5  H.  L.  C.  915.     See  debenture,  at  p.  177.     See  also  Ol&rey 

also  PennY.  Lord  Baltimore,  1  Ves.  Sen.  v.  Union  Works,  Limited,  W.  N.  (1895) 

444  ;  8.  C,  2  L.  C.  Eq.  1047  et  seq.  77  ;  Halifax,  $c.  Banking  Co.  v.  Bad- 

(s)  Furness    v.    Caterham    Bail.    Co.,  cliffc,  Limited,  W.  N.  (1895)  63  ;  Made- 

25    Beav.    614;     Gardner     v.    London,  ley  v.  Boss,  Sleeman  §  Co.,  (1897)  1  Ch. 

Chatham,   and  Dover  Bail.  Co.,  L.   R.  505.      A  foreclosure  order  cannot  be 

2  Ch.  A.  201  ;   Blakerv.  Herts  and  Essex  made  in  the  absence  of  any  one  deben- 

Waterworks  Co.,  40  Ch.  D.  399.  ture  holder  :   see  Be  Continental  < ' 

(t)  33  &  34  Vict.  c.  78.  Co.,    Elias  v.    Continental  Oxygen    <    .. 

(«)  Marshall   v.    South   Staffordshire  (1897)  1  Ch.  511. 

p2 
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CHAP.  XLIX. 

Leave  to 
bring  fore- 
closure action 
in  winding  up. 


Leave  to  bring  an  action  for  foreclosure  may  be  given  by  the 
Court,  notwithstanding  tliat  tbe  company  lias  been  ordered  to 
be  compulsorily  wound  up  (i/).  But  such  leave  may  apparently 
be  refused  if  the  security  is  merely  an  equitable  charge  givirjg 
the  holder  a  right  to  be  paid  out  of  the  assets  of  the  company  in 
priority  to  other  creditors  (a).  If  the  mortgage  is  of  the  whole 
undertaking,  the  mortgagee  or  debenture  holder  will  obtain 
leave  to  bring  his  action  to  realize  his  security  as  a  matter  of 
course,  as  the  commencement  of  the  winding-up  renders  the 
mortgage  money  immediately  payable,  though  there  is  no  express 
stipulation  to  that  effect  (a) . 

If  a  morto-ao'ee  has  commenced  his  action  for  foreclosure 
before  the  commencement  of  a  winding-up,  he  will,  in  the 
absence  of  special  circumstances,  obtain  leave  to  continue  his 
action  as  a  matter  of  course  (b). 


No  foreclosure 
upon  default. 


Mortgagee 
in   v  foreclose 
on  default. 


Stipulation 
postponing 
right  to 

foreclose. 

-ionary 
interest. 


iii. — When  the  Right  to  Foreclosure  arises. — Proceedings  for 
foreclosure  on  a  mortgage  security  cannot  be  maintained  until 
the  estate  has  become  forfeited  at  law  by  default  in  payment  on 
the  day  appointed  (c).  But  if  the  principal  is  made  payable  at 
a  distant  date,  non-payment  of  interest  in  the  meantime  pursuant 
to  the  terms  of  the  mortgage  will  be  a  sufficient  default  (d). 

A  mortgagee  may  bring  an  action  for  foreclosure  at  any  time 
after  the  mortgagor  has  made  default  in  the  absence  of  any 
stipulation  to  the  contrary. 

A  mortgagee  may  by  agreement  debar  himself  of  the  right  to 
foreclose  for  a  given  period  (r)  ;  and  such  period  may  be  for  a 
term  of  years  or  for  the  life  of  the  mortgagor  (/). 

In  the  case  of  a  mortgage  of  a  reversionary  interest  containing 
a  proviso  for  redemption  on  or  before  the  death  of  the  tenant 
for  life,  and  separate  covenants  for  payment  of  the  principal  on 
his  death,  and  for  payment  of  interest  during  his  life,  the  mort- 


\farihall  v.  Glamorgan  Iron  Co., 
I,.  I,\  7  Eq.  L29.  Bee  St.  Cuthbert 
Lead  Smelting  Co.,  W.  N.   (1866)   91, 

0.  A.:    Perry  v.  Oriental  aoteh  Co., 

1.  I:  i  Oh  A.  120;  ft  Longendale 
Co.,  8  I  b.  I).  150  ;  Re  Henry  Pound, 
Son,  and  Hutehin  .  l2Ch.  D.  102,  0.  A. 

(z)  Jonet  v.  Swansea,  fo.  <'".,  60  li.  J", 
Q    B. 

(«)  Eodaon  v.  Tea  Co.,  1  l  Oh.  I). 
869 ;  Wallace  v.  Vhiverial  Automatic 
Machine  Co.,  (1894)  2  Oh.  547,  0.  A. 


(I))  Re  David  Lloyd  §  Co.,  Lloyd  v. 
David  Lloyd  $•  Co.,  6  Ch.  D.  G39,  C.  A. 

(c)  Ituiiliiim  v.  Xrirrmii/),  1  Vorn.  T.V1. 

[d]  Stanhope  v.  Manners,  2  Ed.  197; 
Oladwyn  v.  Witchman,  2  Vorn.  135. 
Bee  Re  Taaffe,  11  lr.  Oh.  R.  347. 

Ramsbottom    v.    Wallis,  5   L.  J. 
N.  S.  Oh.  92. 

/  Burr  owes  v.  Molloy,  '1  J.  &  L. 
621.  See  further  as  to  t  be  provisoes 
postponing  the  ri^-lit  to  call  in  the 
principal,  ante,  p,  135. 
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gagee's  right  of  foreclosure  does  not  arise  till  the  death  of  the    chap.  xux. 
tenant  for  life  (g). 

If  the  bar  of  the  right  to  foreclose  is  made  conditional  on  Revivor  of 
regular  payment  of  the  interest,  it  may  be  revived  by  subsequent  bar^TrMit 
acceptance  of  interest  waiving  the  default  (/?) .     But  acceptance  to  foreclosure, 
of  interest  due,  after  a  demand  for  payment  of  principal  and 
interest,  will  not  amount  to  a  waiver,  so  as  to  revive  the  bar  of 
the  right  to  foreclose  in  respect  of  the  principal  (/). 

A  mortgagee  retains  his  right  to  bring  an  action  for  fore-  Mortgagee 
closure  until  he  is  actually  paid  off,  notwithstanding  notice  by  ™^y ai'doff86 
the  mortgagor  to  pay  off  the  mortgage,  and  even  notwithstanding 
a  decree  for  redemption  (/.'),  or  though  he  has  received  part  of 
his  debt  if  not  fully  paid  (/),  or  even  after  giving  a  receipt  in 
full  and  delivering  the  deeds  to  the  mortgagor  if  securities  taken 
in  payment  prove  to  be  defective  or  insufficient  (m). 

But  a  mortgagee  whose  principal  and  interest  have  been  paid  No  foreclosure 
off  is  not  entitled  to  foreclosure  in  respect  of  a  balance  of  costs  costs  J~ 
still  remaining  unpaid  (n). 

Where  a  mortgagee  holds  collateral  securities  for  the  rnort-  Collateral 
gage  debt,  the  course  usually  pursued  by  the  Court  is  to  direct  ghouYd'first 
him  first  to  realize  them  and  then  to  proceed  to  foreclose  the  be  enforced, 
mortgage  for  so  much  of  his  debt  as  the  collateral  securities 
may  not   satisfy ;  for   it   is   only   by   realizing   his   collateral 
securities,  and  afterwards  proceeding  to  foreclose  the  mortgage 
that  a  mortgagee  can  get  a  valid  decree  for  foreclosure  without 
foregoing  the  benefit  of  the  collateral  securities  (o). 

iv. — Parties  to  an  Action  for  Foreclosure. — The  general  rule  General  rule 
of  the  Court  is,  that   all   persons   having   an  interest  in   the  to  foreclosure 
mortgage  security,  or   in  the  equity  of  redemption,  must   be  actions. 
made  parties  to  an  action  for  foreclosure  ;  and  that  unless  all  such 
persons  are  before  the  Court,  there  can  be  no  foreclosure  (p). 

The  mortgagee  or   mortgagees,  or   some  or  one  of   several  Mortgagee, 
mortgagees  or  persons  claiming  under  him  or  them,  will  be  the 
plaintiff  or  plaintiffs. 

(g)  Re    Turner's   Estate,    Turner    v.  (I)  Lockhart  v.  Hard;/,  9  Beav.  349 ; 

Spencer,  43  W.  R.  153.  Palmer  v.  Hendrie,  27  Beav.  349. 

(/;)  Langridge  v.  Payne,  2  J.   &  H.  (>n)   Teed  v.  Carruthers,  2  Y.  &  C.  C. 

423.  C.  31  ;  Shore  v.  Shore,  2  Ph.  378. 

(i)  Keene  v.  Biscoe,   8  Ch.   D.  201  ;  («)  Brouqht  v.  Bedford,  1  Moll.  572. 

•  Re  Taafe,  14  Ir.  Ch.  R.  347.  (o)  Dyson  v.  Morris,  1  Ha.  413,  423. 

(k)  Grugeon v.  Gerrard,  4  Y.  &  C.  Ex.  \p)  Palmer  v.    Carlisle,   1    S.   &    St. 

119.  423;    Tickers  v.  Cowell,  1  Beav.  429; 

Caddick  v.  Cook,  32  Beav.  70. 
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CHAP.   XLIX. 

Mortgagor. 
Other  parties. 


Disclaiming 
defendants. 


Personal  re- 
presentatives 
of  mortgagee 
dying  before 


Heir  or 
devisee  of 
mortg  i 
dying  tx  fore 


The  mortgngor  or  mortgagors  or  persons  claiming  under  him 
or  them  will  be  defendant  or  defendants. 

It  will,  however,  often  be  necessary  that  other  persons  not 
strictly  coming  under  the  above  designations  should  be  made 
parties. 

A  person  cannot  be  plaintiff  and  defendant  in  the  same  action  (q) . 

If  some  of  the  defendants  disclaim,  a  decree  of  foreclosure 
may  be  obtained  against  them,  if  of  importance  to  the  plaintiff's 
title,  and  an  account  directed  against  the  rest  (r). 

If  the  heir  or  customary  heir  or  devisee  of  mortgage  estates 
of  a  mortgagee  who  died  before  1882  brings  an  action  for  fore- 
closure, the  personal  representatives  of  the  mortgagee  must 
generally  be  made  parties,  as  being  entitled  to  the  mortgage 
moneys  as  part  of  the  mortgagee's  personal  estate,  and  being 
therefore  interested  in  the  taking  of  the  accounts  in  the  action  (s) . 

Where  a  vendor  took  an  equitable  mortgage  by  deposit  of  the 
deeds  of  the  property  sold  to  secure  the  payment  of  the  balance 
of  the  purchase-money,  his  personal  representatives  were  held  to 
be  necessary  parties  to  an  action  by  the  trustees  of  his  personal 
estate  for  foreclosure  (/). 

The  person  in  whom  the  legal  estate  in  the  mortgaged  pro- 
perty is  vested  must  be  co-plaintiff  (it)  or  defendant  (.r),  whether 
the  estate  is  vested  in  such  person  under  the  original  mort- 
gage (ij),  or  by  assignment  (z),  or  by  devise  (a). 

So  if  the  mortgagee  died  before  1882,  the  heir-at-law  or 
devisee  of  mortgage  estates  must  be  a  party  to  an  action  for 
foreclosure  brought  by  the  executors  of  the  mortgagee  (b). 

Where  the  mortgagee  has  devised  as  well  the  legal  estate  in 
the  mortgaged  lands  as  also  the  beneficial  interest  in  the  money 
secured  to  the  same  person,  the  devisee  may  foreclose  without 
making  the  heir  of  the  original  mortgagee  a  party  (c). 

So,  where  an  action  for  foreclosure  is  brought  by  a  devisee  of 
mortgage  estates,  the  heir  of  the  mortgagee  is  not  a  necessary 
party  (d) ;  and  if  the  doviseo  make  the  heir  a  party,  he  will  not 


[q)    WaveU  v.  Mitchell,  \V.  N.  (1891) 
86. 

Collins  v.  Shirley,  Buss.  &  M. 
Parkin  v.  Stafford,  10  Sim.  662. 
£ .  i  Dai  ■  •• .  ll  hitmore,  28  Bear.  61 7. 
Bei  I  ■  "'I  •  \  ■  Worn i  y,  Fr<  em.  <  !h. 
.  <  e,  cited.  2"\  ern.  67. 
Cm  v.  Cork,  'J  V.  .l>  0.  0.  C.  180. 
Smith  v.  Chichester,  2  Dr.  &  War. 

104. 


(..■)   Browne  v.  Loekhart,  10  Sim.  42G. 

{,/)   ll  ood  v.  //  illiams,  I  Madd.  186. 

(0)   Wetherell  v.  Collins,  3  Madd.  255. 

\a)  Eichens  v.  lull,,,  •>  Sm.  &  G. 
264;  Bartle  v.  Wilkin,  8  Sim.  238. 
Bee  Capper  \.  Terrvngton,  1  Coll.  103. 

(A)  Bee  oases  oited  supra  in  mites  [y) 
ana  («). 

(c)  Eenvoize  v.  Cooper,  (5  Madd.  371. 
('/)   Wow  v.  Injuria,  1  Rep.  in  Cb.  32. 
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be  allowed  the  costs  out  of   the  estate  (e) .     If,  however,  the    CHAP-  xux- 

devisee  of  the  mortgagee  claims  to  have  the  will  established,  or 

if  his  title  as  devisee  is  doubtful  (/),  he  must  make  the  heir  a 

party  as  defendant  (r/) .     But  the  heir  of  a  subsequent  mortgagee, 

not  having  the  legal  estate,  must  not  be  made  a  party  to  an 

action  for  foreclosure  brought  by  a  prior  mortgagee  (/?). 

Where  the  heir,  being  a  necessary  party,  cannot  be  found,  Heir  not 
the  Attorney- Greneral  must  be  made  a  party  (i)  ;  and  his  non- 
joinder cannot  be  remedied  by  his  appearance  by  counsel  at  the 
hearing  (/»•) . 

If  the  heir  or  devisee  is  out  of  the  jurisdiction,  the  cause  Heir  out  of 
must  stand  over  till  the  defect  is  remedied  (I),  unless  the  pur- 
chaser of  the  equity  of  redemption  under  a  contract  is  before  the 
Court  (m). 

Where  the  mortgagee  has  died  since  the  1st  of  December,  Heir  or 
1881,  it  is  obvious  that  as  the  heir  does  not  take  any  estate  by  ^orta-a  °ee 
descent  in  mortgaged  freeholds  or  copyholds  to  which  the  mort-  dying  after 
gagee  has  not  been  admitted,  and   as   a  devise  of  mortgage  necessary- 
estates  in  such  property  is  nugatory,  the  heir  or  devisee  cannot  VavtJ- 
bring,  and  ought  not  to  be  made  a  party  to,  an  action  for 
foreclosure. 

In  such  cases,  the  mortgaged  lands  devolve  as  chattels  real,  Personal 
and,  accordingly,  the  personal  representatives  of  the  mortgagee  ^^ge^ 
being  the  persons  in  whom  the  legal  estate  is  vested  must  be  mortgagee  so 
made  parties  to  every  action  for  foreclosure,  either  as  plaintiffs    y 
or  defendants  (;?). 

Where,   however,   the    mortgage    property   is    copyhold    to  Exception  as 
which  the  mortgagee  has  been  admitted,  the  customary  heir  or    °  copy 
devisee  must  be  plaintiff  or  defendant,  and  if  he  is  plaintiff, 
he  must  make  the  personal  representatives  of  the  mortgagee 
parties  (o) . 

If  the  mortgage    is  vested  in  trustees,  they  must  be  made  Trustee- 
defendants  to  an  action  for  foreclosure  brought  by  a  cestui  que  mor  °aSees 
trust  (p). 

{e)  Skipp    v.    Wyatt,    1    Cox,    353  ;  Leahy  v.  Dancer,  3  Moll.  108. 

Lewis  v.    Nangle,    2   Ves.    Sen.    430;  (k)   Catley  v.  Sampson,  33  Beav.  551. 

Upplngton   v.    Sullen,    2   Dr.   &  War.  {I)  Fell  v.  Srown,  2  Bro.  C.  C.  276  ; 

184.  Farmer  v.  Curtis,  2  Sim.  466. 

(/)  Earl  of  Macclesfield  v.  Fitton,   1  (m)  Howes  v.  W'adham,  Ridg.  Ca.  t. 

Vern.  168.     '  Hard.     201.       And     see    Runcorn     v. 

(/;)  Lewis  v.  Nanqle,  sup.  Nicholson,  5  L.  J.  N.  S.  Ch.  203. 

(A)    Whitla    v.  HalMay,   4    Dr.    &  («)  44   &  45  Vict.  c.  41,  s.  30,  ante, 

War.  267.  p.  841. 

(i)  Smith   v.    Sichiell,    3   V.    &   B.  (o)  57  &  58  Vict.  c.  46,  s.  88. 

53,  n.  ;   Casberd  v.  Ward,  6  Pri.  411  ;  \p)   Wood  v.  Williams,  4  Madd.  186. 
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CHAP.  XLIX. 

Remainder- 
man. 


Co-mort- 
gagees. 


Several  cestuis 
que  trust. 


Trustees, 
executors,  &c. 


Where  the  mortgagee  had  settled  the  security,  it  was  held 
that  the  first  tenant  in  tail  at  least  must  be  brought  before  the 
Court  (q) .  As  a  general  rule,  it  is  sufficient  if  the  first  tenant 
in  tail  is  made  a  party  (r),  unless  the  estate  tail  is  contingent, 
in  which  case  the  remainderman  who  has  the  prior  vested  estate 
in  remainder  ought  to  be  a  party  (s) . 

All  intermediate  tenants  for  life  must  be  made  parties  (t). 
So,  also,  trustees  to  preserve  contingent  remainders  (u). 

If  there  are  several  mortgagees  who  are  joint  tenants  or 
tenants  in  common  of  the  moneys  secured,  they  must  all  be 
parties  to  the  foreclosure  (.r).  And  accordingly,  where  one  of 
several  mortgagees  sues  alone  for  foreclosure,  the  others  must 
be  made  defendants  (i/). 

So,  in  an  old  case,  where  one  of  several  persons  who  had 
taken  a  mortgage  in  the  name  of  a  trustee  sued  for  foreclosure, 
it  was  held  that  the  others  must  be  parties  (z). 

As  a  general  rule,  however,  trustees,  executors,  and  adminis- 
trators will  sufficiently  represent  the  persons  beneficially  inte- 
rested in  the  trust  or  estate  either  as  plaintiffs  or  defendants  (a) , 
and  may  accordingly  bring  actions  for  foreclosure  without  making 
their  beneficiaries  parties  (/->). 

A  trustee  will  not  sufficiently  represent  his  cestuis  que  trust  as 
defendant  to  a  foreclosure  action  unless  he  has  funds  in  his 
hands  sufficient  to  enable  him  to  redeem  ;  the  reason  being 
that  all  persons  must  be  brought  before  the  Court  who  are 
interested  in  the  equity  of  redemption,  and  who  may  be  willing 
and  able  to  redeem  (c). 

A  trustee  who  has  become  bankrupt  cannot  properly  represent 
his  beneficiaries  in  a  foreclosure  action,  but  the  beneficiaries 
must  be  made  parties  (d) . 


7     )  ati  i  v.  HambVy,  2  Atk.  237. 

Bfl  •■>>  i "  ;    v.  Barton,    1  Ch.  Ca. 
217;    TUynoldson  v.  Perkins,  Amb.  5G4. 

8utlon  v.  Stone,  2  Atk.  101.     See 
/■'.  hu  "•/.  v.  Lou  < ,  l  Cox,   ill. 
'    Gore  v.  StacpooU ,  l  I  tow,  18. 

Hopkins  r.  Hopkins,  1  Atk.  190; 
'  v   v.    Clinton,    2  J.    &   \V. 

13  -. 

Lowt    \.    Morgan,    I    Bro.  0.  C. 

Picket    v.  Cowell,  i  Beav.  629. 

I. "I.-    v.   Smith   Kensington   Hotel 

:  Oh.  I).  121,  «'.  A. 

Lowt    v.    \£brgan,    I    Bro.  0.  < '. 

Bui  '       romerit    r.    Bath, 

.   V.     .  .'.Ml;  im.l   I'ow.    Mtg.'.MM,  N.  C. 


(a)  R.  S.  C.  Ord.  XVI.  r.  8,  set  out 
ante,  p.  721.  This  rule  expressly  pro- 
vides that  it  "shall  apply  to  trustees, 
ixcciili.rs  ;iiul  administrators  sued  in 
proceedings  to  enforce  a  security  by 
foreclosure  or  otherwise." 

(/>)  M»rl,  n  v.  Morley,  26  Beav.  253; 
/;,  \£itohell,  ll  avell  v.  Mitchell,  \V.  N. 
1892  ll.  See  >;•  Booth  and  Kettle- 
well's  Contract,  \V.  N.  (1892)  1;36. 

(r)    (In his, mil    v.     Shun  linn  t\     '.)     Ha. 

App.    txxviii.  ;  Mills  v.  Jennings,   13 
Oh.  I).  639,  a1  p.  649,  650,  0.  A. 

d  Franois  v  Harrison,  43  Ch.  D. 
183. 
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The  trustees  and  cestui*  qui  trustent  under  a  specific  bequest    cnAp-  xlix. 
by  a  mortgagor  of  leaseholds  are  proper  parties  to  a  foreclosure 
action  (r). 

If  a  mortgagee  unnecessarily  makes  the  beneficiaries  parties, 
he  may  be  ordered  to  pay  their  costs  (/). 

All  the  trustees  must  be  parties  to  an  action  for  foreclosure  ; 
and  where  a  trustee  had  retired,  but  without  a  new  trustee  being 
appointed  in  his  place,  it  was  held  that  he  was  a  necessary  party 
to  an  action  brought  by  his  co-trustees  for  foreclosure  of  a  mort- 
gage which  had  been  made  to  them  alone,  after  he  had  retired, 
on  a  loan  of  trust  moneys  ((/). 

Where  one  of  two  executors  of  a  mortgagee  absconded,  and 
the  other  executor  sued  the  mortgagor,  the  Court  refused  to  add 
the  absconding  executor  as  defendant  (A). 

In  the  case  of  a  sub-mortgage,  the  original  mortgagee,  or  his  Sub-mort- 
personal   representatives,  if  he  is  dead,   as  having  a  right  to  &a£ee- 
redeem  the  sub-mortgagee,  are  necessary  parties  to  the  suit  of 
the  sub-mortgagee  to  foreclose  the  original  mortgage  (/). 

Although,  as  a  general  rule,  the  person  seised  of  the  legal 
estate  must  be  a  party  (J) ,  the  mortgagee  of  an  equitable  interest 
in  property  may  foreclose  the  equity  of  redemption,  leaving  the 
legal  title  in  a  third  party,  as  in  the  instance  of  foreclosure 
by  a  second  mortgagee  against  the  mortgagor.  So  a  mortgagee 
of  a  reversion  in  stock,  which  is  necessarily  an  equitable  inte- 
rest, may  bring  an  action  for  foreclosure  against  the  mortgagor 
alone  (/.•). 

In  mortgages  of  real  estate,  whether  in  fee  or  for  a  term  of  Mortgagor  a 
years,  the  mortgagor,  if  not  bankrupt  (/),  or  his  heir  (m),  is  an  n^ssary 
absolutely  necessary  party  in  a  suit  for  foreclosure  (»),  or  sale  ; 
also  the  trustee  of  the  mortgagor  to  bar  dower  (o) . 

Where  a  mortgagor  has  several  interests,  all  are  bound  by  AH  mort- 
f oreclosure  though  only  one  is  mentioned  (p) .  rests  bound!" 


A    mortgagor  who    has    absolutely  assigned   the  equity  of  Mortgagor 

after  a 
ment. 


redemption  loses  his  right  to  redeem,  and  accordingly  is  not  a  ai 


necessary  party  to  a  foreclosure  action  ;  but  if  the  mortgagee 

(e)    Ward  v.  Forrest,  10  Beav.  552.  (!)  Lloyd  v.  Lander,  5  Madd.  282. 

(/)  Re  Cooper,    Cooper  v.    Vescy,  20  (m)  Farmer  v.  Curtis,  2  Sim.  466. 

Ch.  D.  611,  C.  A.  (n)    Howes  v.   Wadham,  Ridg.  Ca.  t. 

(g)  Adams  v.  Paynter,  1  Coll.  533.  Hard.   199;  Moore  v.  Morton,   W.  N. 

(h)  Brage  v.  Hartopp,  28  Ch.  D.  414.  (1886)  196. 

(i)  Robart    v.    Abbott,    2    P.    Wins.  (o)  Ror  rocks  v.  Ledsam,  2  Coll.  208. 

642.  \p)  Bromitt  v.    Moor,    9  Ha.    374  ; 

(j)  See  si/p.  p.  1004.  Goldsmid  v.   Stonehewer,  9    Ha.    App. 

(k)  Slade  v.  Rigg,  3  Ha.  35,  38.  xxxix. 
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CHAP.  XLTX. 


Derivative 
mortgage. 

Mi  ntgagor 
of  part  of 
estate. 


Surety. 


Executor  of 
mortg-ajjor. 


makes  him  a  party  to  the  action  for  the  purpose  of  suing  him 
on  his  personal  covenant  for  payment  of  principal  and  interest, 
his  right  to  redeem  revives  (q). 

The  mortgagor  need  not  be  a  party  in  a  foreclosure  suit 
between  the  mortgagee  and  his  derivative  or  sub-mortgagee  (r). 

Where  a  part  only  of  the  premises  is  comprised  in  a  second 
mortgage,  the  owner  thereof,  though  he  is  not  the  original  mort- 
gagor, is  a  necessary  party  (s). 

The  mortgagor  of  another  estate  charged  as  a  collateral  secu- 
rity is  a  necessary  party  (/).  But  a  surety  is  not  a  necessary 
party  where  he  is  bound  by  a  personal  covenant  only,  unless  he 
have  paid  off  part  of  the  debt  (u). 

The  executor  of  the  mortgagor  need  not  generally  be  made 
a  party  where  the  mortgage  is  of  the  fee  (.r) ;  and  it  was  so  held 
where  the  mortgage  was  of  freeholds  for  a  term  of  years  (y). 
In  a  suit  for  the  execution  of  a  trust  for  sale  by  way  of  mortgage, 
the  executor  of  the  mortgagor  is  a  necessary  party  (is). 

Before  Locke  King's  Act  (a),  the  executor  was  a  necessary 
party  (b),  and,  in  such  cases,  the  costs  of  the  executor  were 
payable  by  the  plaintiff,  who  added  them  to  his  security  (c). 

Even  where  a  mortgage  of  the  fee  falls  within  Locke  King's 
Act  ((/),  it  would  seem  that  as  an  account  of  the  debt  is  always 
directed,  the  executor  ought  to  be  made  a  party  in  cases  where 
it  is  doubtful  whether  the  mortgaged  property  is  sufficient  to 
satisfy  the  amount  due  (e). 

So  the  personal  representative  of  the  mortgagor  will  be  a 
necessary  party  where,  by  his  will,  the  realty  is  to  be  exonerated 
out  of  the  personalty  (./')  ;  unless  the  mortgagor  has  been  dead 
many  years,  and  the  mortgaged  estate  is  regarded  as  the  only 
available  property  (g)  ;  and  similarly  in  the  case  of  a  deceased 


(7)   Kitmaird  v.  Trollopc,  39  Ch.  D. 

boo  oh  Decrees,  1733. 
(*)    Talk    v.    OMton,    12   Vcs.    48; 
Jones  v.  Smith,  2  Ves.  Jim.  372 ;  Thorny- 
'■11,  'J  II.  L.  0.  239. 
■  /../,    v.  Clendon,  3Swanflt.  160. n. 
Wowtonv.  Fori  of  Egmont,  i  Sim. 
.'.71  ;  Qedyt  r.  Motion,  26  Bear.  310. 

Duneombt  v.  Hansley,  '■'<  I'.  Wine. 
888,  n.  See  6  Bao.  A.br.  L01 ;  Fell  v. 
I;,*," n,  'i  Bro.  0.  0.  276.  See  C •  *  1 
v.  Lord  Mow  I  »r.  i  War.  432. 

(1/)  Bradshaw  v.  Oulratn,  !••  Ves. 
234.  Bee  BamJUld  v.  Voughan,  Rep. 
t.  Plnob,  101. 


(z)  Christophers  v.  Spark*,  2  J.  &  W. 
229  ;  Darnell  v.  Skipwith,  2  Bro.  C.  C. 
165. 

(a)   Ante,  p.  753. 

\b)  Seholefleld  v.  Eeafield,  7  Sim.  C67  ; 
8  Sim.   170. 

(,•)  Woodward  v.  Waddon,4  Sim.  606  ; 
//  saving  v.  Count,  6  Sim.  439  ;  Boswell 
v.  Tuoh  r,  1  Beav.  493, 

[d   Bee  ant*,  p.  767. 

\e)  Bee  Daniell  v.  Skipwith,  2  Bro. 
0  0.  166  ;  Knight  v.  Knight,  3  P. 
Wms.  :;.;i  i  In .1  )i  cases  under  the-  old 
law). 

(/)  Faulkner  v.  "Daniel,  8  Ha.  199. 

{g)  Faulkner y.  Daniel,  8  Ha.  199,213. 
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partner,   whose   personal   estate   was   liable    to    exonerate   the     chap,  xi.ix. 
realty  (//). 

The  personal  representative  of  a  deceased  tenant  for  life,  who  Executor  of 
took  under  the  mortgagor's  will,  is  not  a  necessary  party  (/)  ;  life 
but  he  is  a  necessary  party  if  the  deceased  has  made  payments 
on  account  of  principal  (,/). 

The  personal  representative  of  the  mortgagor  is,  of  course,  a  Where  mort- 
necessary  party  to  an  action  for  foreclosure,  when  the  mortgage  personalty. 
is  of  leaseholds  or  other  personalty  (/.) .  If  there  is  no  repre- 
sentative of  the  mortgagor,  an  order  for  foreclosure  will  not, 
generally,  be  made  until  a  representative  has  been  properly 
constituted  (/).  But  when  a  defendant,  who  was  one  of  a 
numerous  class  of  debenture  holders,  died  pending  a  foreclosure 
action,  his  widow  was  appointed  to  represent  his  estate  until  some 
person  should  be  duly  constituted  his  personal  representative  (m). 

Where  freeholds  and  leaseholds  are  comprised  in  the  same  Where  realty 
mortgage,  both  the  heir  and  the  personal  representatives  of  the  sonafty'  are 
mortgagor  are  necessary  parties  (n).  mortgaged 

An  administrator  acting  under  limited  letters  of  administra-  L .   .      ' 
tion  sufficiently  represents  the  estate  of  a  mortgagor  unless  the  administrator. 
authority  conferred  by  the  letters  of  administration  are  so  limited 
that  the  purposes  of  the  suit  require  a  more  general  adminis- 
tration (0). 

An  administrator  durante  minore  mtctte  has  for  the  time  all  Administrator 
the  powers  of  an  ordinary  administrator  (p).  atau.  ° 

An  administrator  pendente  lite  does  not  sufficiently  represent  Administrator 
the  mortgagor's  estate ;  a  general  administrator  is  a  necessary  Pendmti   d'- 
party  (0). 

As  there  is  now  no  forfeiture  for  felony  or  treason  (r) ,  the  Administra- 
administrators  or  the  interim  curator  of  the  estates  of  felons  feionS. 
must  be  parties. 

All  purchasers  of  the  equity  of  redemption,  however  numerous, 
must  be  made  parties  (s) . 

(h)  Scholefeld   v.    Hcafield,    7    Sim.  (o)  Faulkner  v.  Daniel,  3  Ha.  199 ; 

667  ;  8  Sim.  470.  Davis  v.  Chanter,  2  Ph.  545  ;  Maclean 

(i)   Wynne  v.  Styan,  2  Ph.  302.  v.   Dawson,   27  Beav.   369 ;   dough  v. 

(J)   Cholmondeley  v.  Clinton,  2  Mer.  Dixon,   10  Sim.   564 ;  Groves  v.  Lane, 

171;  Faulkner  v.  Daniel,  sup.  16    Jut.    854,    1061;    Dowdeswell    v. 

{k)    Wilton  v.  Jones,  2  Y.  &  C.  C.  O.  Dowdeswell,  9  Ch.  D.  294,  C.  A. 

244.  (p)  EeCoj}e)Copev.Cope,16Ch.T>A9. 

{I)  Aylwardv.  lewis,  (1891)  2  Ch.  81.  (q)  Ellis  v.  Deane,  Beat.  5  ;   Cave  v. 

\m)  Scott  v.  Streatham   and  General  Cork,  2  Y.  &  C.  C.  C.  130 ;  Aylwardv. 

Estates   Co.,   W.   N.    (1891)   153.      See  Lewis,  (1891)  2  Ch.  81. 

Nealv.  Barrett,  W.  N.  (1887)  88.  (r)  33  &  34  Vict.  c.   23.     See  ante, 

(»)  Robins  v.  Hodgson,  cit.  Dan.  Ch.  p.  643. 

Pr.  258.  («)  Feto  v.  Hammond,  29  Beav.  91. 
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redemption. 


Patron  of 

mortgaged 

benefice. 

Husband 
and  wife. 

Partners. 


Tenant  in 
tail. 


Purchasers  for  valuable  consideration  without  notice  of  a 
subsisting  mortgage  on  the  property,  which  has  been  sold 
without  disclosing  the  mortgage,  are  deemed  to  be  purr 
chasers  of  the  equity  of  redemption  only,  and  to  be  liable  to 
foreclosure  (s). 

If  the  estates  of  two  different  persons  be  in  one  mortgage, 
both  the  mortgagors  must  be  made  parties  to  foreclosure  (t). 
So  if  the  equity  of  redemption  be  severed  after  the  mortgage, 
both  the  owners  of  the  equity  of  redemption  must  be  made 
parties  (w),  So,  where  a  mortgagor  has  mortgaged  Blackacre 
and  Whiteacre,  and  subsequently  has  sold  Whiteacre  to  a  pur- 
chaser, as  is  alleged,  for  valuable  consideration  without  notice, 
such  purchaser  is  nevertheless  a  necessary  party  to  an  action  to 
foreclose  Blackacre  alone. 

Where  an  ecclesiastical  benefice  is  mortgaged  under  a  statu- 
tory power,  the  patron  of  the  living  is  not  a  necessary  party  to 
an  action  to  foreclose  the  mortgage  (r). 

The  wife  must  be  a  party  where  the  power  of  redemption  is 
in  husband  or  wife  in  a  mortgage  of  her  leaseholds  (.r). 

On  the  same  principle,  partners  of  the  mortgagor,  who  have  a 
right  of  pre-emption  over  his  mortgaged  share,  are  necessary 
parties  to  a  suit  to  foreclose  the  security  (//) . 

AVhere  mortgaged  realty  is  limited  in  strict  settlement,  if  the 
first  tenant  in  tail  of  the  equity  of  redemption  be  a  party  to  the 
action,  the  decree  will  bind  all  the  remaindermen  and  the 
reversioner  (z) ,  though  the  first  tenant  in  tail  be  an  infant  (a) . 
And  if  a  decree  for  account  and  foreclosure  be  obtained,  and  the 
first  tenant  in  tail  release  to  the  mortgagee,  the  remaindermen 
and  reversioner  will  be  also  bound  (a). 

If  there  be  an  express  estate  for  life,  the  first  tenant  in  tail  or 
the  reversioner  must  be  also  a  party  (/>).  So  also  the  inter- 
mediate remainderman  for  life,  though  contingent ;  and  if  the 
first  estate  in  fee  is  liable  to  be  defeated  by  a  shifting  use  or 
iitory  <li  vise,  the  person  claiming  the  benefit  of  such  con- 


Eeath   v.  Crealoek,  L.  R.  10  Ch. 
Bee   Sunt   v.   Ehnes,  'i  De  Gh 

I  .1    578  :    Watdy  v.  Gray,  I,.  R. 
I  .,.  288;  Greene  v.  Foster,  22  Oh. 

I I 

Hoket  v.  Clendon,  8  Bwaost.  150, 
ii.;  Payne  Y.Compton,  2  Y.&C.  Ex,  167. 

Paym  \ .  (  ompton,  tup. 
(,■)  Gooddm  v.  Coles,  59  L.  T   309. 

ll ,u  v.  Edfi  6  De  Gh  &  S. 

603, 


{>/)  Ttedmayne  v.  Forster,  L.  R.  'J  Eq. 
467,  M.  R. 

(z)  Yates  v.  Hcmbly,  '2  Atk.  237. 
Ami  Bee  Gore  v.  Stacpoole,  1  Dow,  18, 
.'il  ;  Eosearrick  v.  Barton,  1  Oh.  Ca. 
'J  1 7  ;   Lloyd  v.  Johnes,  9  Ves.  .'!7. 

(a)  Reynoldaon  \.  Perkins,  Amb.  5G4. 
A,  Gore  v.  Stacpoole,  sup.  ;  Sutton v. 
Stone,  -  Atk.  KM  ;  Handcock  v.  Shorn, 
(oiks,  L22. 
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tingencymust  likewise  be  made  a  party  (r).     But  in  one  instance     chap,  xlxx. 
in  wliich  the  tenant  in  tail  was  abroad  ((f),  and  out  of  the  jurisdic- 
tion of  the  Court,  a  decree  of  foreclosure  was  obtained  against 
the  parties  before  the  Court ;  and  if  there  is  no  estate  of  inherit- 
ance, the  tenant  for  life  will  suffice  (<>). 

It  is  sufficient  to  bring  before  the  Court  the  trustees  to  pre-  Trustees  to 
serve  contingent  remainders,  if  any,  and  the  first  remainderman  conttatrent 
of  the  inheritance,  and  the  rest  will  be  bound  although  not  in  remainders. 
esse,  if  there  is  no  fraud  or  collusion  (/). 

"Where  a  mortgagor  had  settled  the  equity  of  redemption,  it  Trustees  of 
was  held  that  the  trustees  of  a  term  for  raising  portions  were    erm' 
necessary  parties  (g). 

The  official  receiver,  or  the  trustee  in  bankruptcy,  is  the  proper  Trustee  in 
party  in  respect  of  the  interest  of  a  bankrupt  mortgagor  (//),  even  m0rtga»<m  ° 
when,  in  the  case  of  leaseholds,  the  trustee  has  not  accepted  the 
lease  (/),  unless  he  has  absolutely  disclaimed  (k),  or  unless  the 
property  was  bond  fide  settled  by  the  mortgagor  before  his 
bankruptcy  (/),  and  the  bankrupt  will  be  bound  by  a  decree 
made  against  the  trustee. 

A  bankrupt  mortgagor  is  an  improper  party  (m) ,  even  though  Bankrupt 
the  trustee  disclaim  all  interest  in  the  equity  of  redemption  (n)  ;  should'  not  be 
and,  if  he  is  made  a  party,  he  wrill  be  dismissed  with  costs  (o) .  made  Party- 
The  reason  is  that  during  his  bankruptcy  the  mortgagor   has 
no  estate  or  interest  in  the  property,  even  though  the  trustee 
disclaim  (})). 

Cases  have  arisen  where  an  insolvent  or  bankrupt  mortgagor 
has  been  made  a  party  where  fraud  and  collusion  were 
charged  (q)  ;  but  he  cannot  be  made  a  party  unless  a  decree  can 
be  made  against  him  at  the  hearing  (/•) ;  nor  for  discovery  alone, 

(c)  Gore  v.  Stacpoole,  1  Dow,  18.  (m)  Lloyd  v.  Lander,  5  Madd.   282  ; 

(d)  Fishwick  v.  Lowe,  1  Cox,  411.  Tanncll  v.  Hurley,  2  Coll.  241 ;  Karriek 
\e)   Giffard  v.  Hort,  1  Sch.  &  L.  408  ;       v.  Saffery,  7  Sim.  318. 

Eoscarrick  v.   Barton,  1    Ch.   Ca.  217.  {»)   Collins  v.   Shirley,    1   R.  &  My. 

See  Piatt  v.  Sprigg,  2  Vem.  304.  638.     Singleton  v.  Cox,  4  Ha.   326,  is 

(/)  Hopkins  v.  Hopkins,  1  Atk.  590;  not   law.       See    Dobree    v.    Nieholson, 

Cholmondeley  v.  Clinton,  2  Mer.  171.  W.    N.    (1870),    p.    151;    Motion  v. 

(g)  Anderson  v.  Stather,  2  Coll.  209.  Moo/en,  L.  R.  14  Eq.  202. 

(A)  B.    A.    1869,   ss.   17,  25  ;  B.  A.  (o)  Pannell  v.  Hurley,  sup. 

1883,  ss.  54,  56;   Hanson  v.  Preston,  3  (p)  See    lie    Mercer   and  Moore,    14 

Y.  &  C.  Ex.  229  ;  Cash  v.  Belcher,  1  Ha.  Ch.  D.  288.     See  also  Rochfort  v.  Bat- 

310  ;  Peake  v.  Gibbon,  2  R.  &  My.  354  ;  tersby,  2  H.  L.  C.  388,  408  ;  Re  Lead- 

Hill  v.  Edmonds,  5  De  G.  &  S.  603.  bitter,  10  Ch.  D.  388,  C.  A. 

(i)  Jones   v.    Binns,    33    Beav.   362  ;  [q)  Mackworth    v.   Marshall,   3  Sim. 

Metropolitan  Bank  v.  Offord,  L.   R.  10  3G8  ;  King  v.  Martin,  2  Ves.  Jun.  641. 

Eq.  398.  But  see  Whitivorth  v.  Davis,  1  V.  &  B. 

(k)  See  sup.  p.  160.  545  ;   Lloyd  v.  Lander.  5  Madd.  282. 

(I)  Steele  v.  Maunder,  1  Coll.  535.  (r)    JFych  v.  Meal,  3  P.  Wms.  311,  n. 
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brancers. 


nor  for  discovery  and  costs  (*•) ,  an  old  decision  to  the  contrary  is 
not  to  be  relied  on  (7). 

But  where  the  wife's  property  is  in  question,  the  husband, 
though  bankrupt,  must  be  a  party  («),  unless  the  property  is 
settled  to  her  separate  use,  or  is  her  separate  property  under  the 
Married  Women's  Property  Act,  1882  (x). 

Where  a  mortgagor  becomes  bankrupt  pending  the  suit,  the 
trustee  in  bankruptcy  is  not  bound  by  a  decree  for  foreclosure 
in  his  absence  (//)  :  but  in  a  similar  case,  where  the  trustee  dis- 
claimed, and  neither  mortgagor  nor  his  trustee  ajopeared  at  the 
hearing,  the  mortgagee  was  held  entitled  to  a  judgment  for 
foreclosure  absolute  against  the  trustee,  and  to  the  ordinary 
judgment  for  foreclosure  against  the  mortgagor  (z). 

A  mortgagee  who  brings  an  action  of  foreclosure  or  sale, 
whether  he  is  first  (a)  or  any  subsequent  (b)  incumbrancer,  and 
whether  of  a  legal  (a)  or  equitable  (c)  estate,  must  make  every 
incumbrancer  subsequent  to  himself  a  party  to  his  suit,  inasmuch 
as  subsequent  incumbrancers  are  entitled  to  redeem  (d)  and  to 
have  their  interests  protected  upon  the  taking  of  the  accounts  (e) . 

So  persons  interested  under  a  settlement  of  a  puisne  mortgage 
must  be  made  parties  (/). 

With  respect  to  subsequent  incumbrances,  of  which  the 
plaintiff  mortgagee  receives  notice  after  the  commencement  of 
the  action,  the  foreclosure  decree  will  bind  the  holder  of  such 
incumbrance  if  added  as  a  party,  but  not  otherwise  (g).  Where 
the  plaintiff  had  no  notice  of  a  subsequent  incumbrance  at  the 
date  of  the  decree,  it  would  seem  that  the  subsequent  incum- 
brancer, though  not  a  party  to  the  action,  will  be  bound  by  the 
accounts  as  taken  in  the  action  (//),  but  without  prejudice  to  his 
right  to  redeem  the  prior  mortgagee  after  decree  on  payment  of 
the  prior  mortgage  debt  and  costs  («").     It  has  been  said  that 


ll.nl.  :    II  ,;  ,  v.  Wardle,  L.  R.  19 

I.,,  in. 

/    situ*/,,  v.  (/'hiKoi,  2  Vena,  32. 
8mith  v.  Etches,  12  W.  R.  :JG8. 
16  &   16  \  Let.  o.  76,  b.  1. 
//  ood  v.  8urr,  L9  Beav.  661. 
(z)    English   v.    Barlow,    18    L.  T. 
188. 

Idami  v.  VaynU  i .  I  <  loll.  680. 
John  ■ "    v.    Hold  wm  th,    I    Sim. 
N,  8.  L09. 

.     TyUi  v.  Webb,  6  Beav.  662. 
■  i  ante,  p.  604. 


(r)  Sec  Graves  v.  Wright,  cit.  1  Dr. 
&  War.  193. 

(/)  Ooldsmid  v.  Stonehewer,  17  Jur. 

191)'. 

(//)  Draper  v.  Jenning,  2  Vcrn.  .r>lS  ; 
Sherman  \.  Cox,  3  Rep.  in  Oh.  84. 
Sec  .i  ]!nr.  Alir.  102,  lit.  Mortgages 
DBS.  7]. 

Hi,  Bee  Orestoold  v.  Sfarsham,  2  Ch. 
( la,  1 7<>.  Hut.  si  e,  contra,  Morret  v. 
Westerne,  2  Vern.  668. 

/  v.    Wide,    '.'.    Vern.    185  ; 

Godfrey   v.    Chadwell,   2    Vern.    (!01 ; 
Mm  ret  \ .  ii  eeterne,  2  Vern.  oc>3. 
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subsequent  incumbrancers,  of  whose  charges  the  plaintiff  had  no  chap.  xnx. 
notice,  will  not  be  allowed  to  reopen  the  accounts  upon  a  general 
charge  of  fraud  or  collusion,  if  such  charge  is  denied ;  and  that 
even  if  fraud  or  collusion  be  specifically  alleged  and  proved, 
they  can  only  unravel  the  accounts  by  proving  particular 
errors  (k).  But  subsequent  incumbrancers,  fraudulently  intro- 
duced by  the  mortgagor  to  shield  himself  from  foreclosure,  need 
not  be  made  parties  (/). 

Where  a  decree  for  foreclosure  had  been  obtained  but  not 
drawn  up,  and  it  was  discovered  that  there  were  puisne  mort- 
gagees, leave  was  given,  under  R.  S.  C,  Ord.  XVI.  r.  11,  to 
amend  the  writ  and  statement  of  claim  by  making  the  puisne 
mortgagees  defendants  (m) . 

Where  an  equity  of  redemption  has  been  purchased  by  a  joint  Debenture 
stock  company,  which  subsequently  issues  debentures   charged    °   ers* 
on  the  property  subject  to   the  mortgage,  all   the  debenture 
holders  have  an  interest  in  the  equity  of  redemption,  and  must 
be  made  parties  to  a  foreclosure  action,  and  not  merely  some  as 
representing  the  whole  class  under  Ord.  XVI.  r.  9  (n). 

If  the  equity  of  redemption  becomes  vested  in  the  Crown  by  Crown, 
forfeiture,  the  Attorney- General  should  be  made  a  party  to  the 
foreclosure  action  (o). 

The  rule  is  general  that  all  judgment  creditors  who  have  Judgment 
perfected  their  judgments  and  obtained  a  charge  on  the  land  are  cre  1  ors' 
necessary  parties  (p). 

Judgment  creditors  who  have  not  issued  legal  or  equitable 
execution  or  registered  under  27  &  28  Vict.  c.  112,  are  not 
necessary  parties  (q) ,  although  they  might  acquire  a  charge  before 
the  time  fixed  by  the  decree  (r). 

Judgment  creditors  not  registered  in  a  registry  county  are 
not  necessary  parties  to  an  action  for  foreclosure  of  the  equity 
of  redemption  in  lands  situate  in  such  county  (s). 


(*)  Needier  v.  Dceblc,  1  Ch.  Ca.  299 ;  (p)  RoUeston   v.    Morton,    1    Dr.    & 

Cockes  v.  Sherman,  Freeni.  Ch.  14.  "War.   171  ;  Joyce  v.  Joyce,  10  Ir.  Eq. 

{I)   Yates   v.    Humbly,    2    Atk.   237.  R.  128,  130 ;  Adams  v.  Paynter,  I  Coll. 

See  Smith  v.  Chichester,  2  Dr.  &  War.  530  ;  Harrison  v.  Pennell,  4  Jur.  N.  S. 

393,  404.  682. 

{m)  Keith   v.    Butcher,    25    Ch.    D.  (?)  Earl  of  Cork  v.  Russell,  L.  R.  13 

750.     See  Att.-Gen.  v.  Corporation  of  Eq.  210. 

Birmingham,  15  Ch.  D.  423.  (r)  Ibid.  See  Mildred y.  Austin,  L.  R. 

(«)   Griffith  v.  Pound,  45  Ch.  D.  553.  8  Eq.  220.     See  also  Cradock  \.  Piper, 

(o)  Luiwychc    v.    Att.-Gen.,    cit.     2  14  Sim.  310. 

Atk.  223;  'Pawlett  v.  Att.-Gen.,  Hard.  (s)  Johnson   v.    Holdsworth ,    1    Sim. 

465.  N.  S.  106. 
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A  puisne  mortgagee  may  bring  an  action  for  foreclosure  (t) 
or  for  sale  (n)  against  all  subsequent  incumbrancers  as  well  as 
the  mortgagor,  without  making  the  prior  mortgagee  a  party  ; 
but  he  must  offer  to  redeem  the  prior  incumbrancer  (./•)  ;  if, 
however,  he  fail  to  do  so,  the  objection  must  be  raised  by  the 
pleadings,  and  must  not  be  left  till  the  hearing  (//) . 

Where  there  are  successive  incumbrancers,  the  puisne  incum- 
brancers must  redeem  those  prior  to  them  or  be  foreclosed  (s). 

It  seems,  however,  that  subsequent  mortgagees  suing  for  an 
account  and  declaration  of  priority  in  their  favour  have  a  right 
to  the  presence  of  a  prior  mortgagee  if  the  rights  of  the  parties 
cannot  be  settled  in  his  absence  (a). 

Under  the  general  rule,  "pendente  lite  nihil  innovetur"  the 
assignee,  pending  an  action  for  foreclosure,  cannot  have  greater 
rights  than  his  assignor  (b). 

The  decree  will  accordingly  be  binding  on  all  creditors,  by 
mortgage  or  judgment  (e),  and  on  assignees  of  the  equity  of 
redemption  (d),  subsequent  to  the  action  (e)  ;  and  such  persons 
need  not  generally  be  made  parties  unless  for  the  purpose  of 
getting  hold  of  the  legal  estate  (/).  The  rule  applies  equally 
to  the  assignees  of  plaintiffs  and  defendants  (g). 

The  like  will  be  the  case,  although  the  suit  afterwards  abate, 
and  an  action  of  revivor  be  brought  to  which  these  incum- 
brancers, &c,  are  not  made  parties  (//).  The  same  would 
probably  be  the  consequence  if  the  mortgage  or  purchase  of  the 
equity  of  redemption  were  made  during  an  actual  abatement  of 
the  suit  (/). 

An  assignee  of  an  incumbrancer,  party  to  the  suit,  after  a 


(()  Rost  v.  Page,  2  Sim.  17'.';  Richards 
v.  Cooper,  h  Bear.  301  ;  Slade  v.  Riyg, 
3  Ha.  78. 

(«)  hchihrrc  v.  Norwood,  '\  Swimst. 
1  1 1.  ii.  ;    Parker  \.  Fuller,  1  II.  cV  My. 

(z)  Inman  \.  Waring,  '■'<  De  G-.  &  S. 

(»/)  r.oif,  v.  Lord,  2  Dr.  &  War.  180. 

(z)  See  Wkitbread  v.  Lyall,  8   !><■  <:. 

M        Q      •  ;  .    Moon  v.  Morton,  W.  N. 

(1886]    L96  ;    Webster   v.    Palteson,   25 

(}..  I> 

Feltham  v.  Clark,  I    De  G.  &  8. 
807. 

I  o    Lit.  102  b.  ;    Ueteatf  v.  /'»/- 
!  \     .    i:    ;00      Tryev.  EarloJ 
ough,   l    Ii .  <  Ii.    R    361       As  to 
tin     i  ul'  .  tee  ""'' .  p.  83 1  ;   aa  bo  h 


application  in  actions  for  redemption, 
see  ante,  p.  724. 

(c)  Bishop  of  Winchester  v.  Beavor,  3 
Ves.  315  :  lim/iop  of  Winchester  v. 
Paine,  11  Yes.  198. 

(d)  Garth  v.  Ward,  2  Atk.  175.  And 
see  II  Ves.  L99. 

(r)  Bishop  cfWinchesti  r  v.  Paine,  sup.; 
which  case  overrules  Crisp  v.  Heath,  7 
V'in.  A  In-.  ;">2. 

(/)  l  Dan.  Ch.  Pr.  256,  257  ;  Daly 
v.  Kelly,  1  Dow.  137. 

(g)  Eades  v.  Harris,  1  Y.  &  C.  C.  C. 
234. 

(A)  Bishop  of  Winchester  v.  Paine, 
sop.  ;  Drew  v.  End  of  Worbury,  '■'<  J.  & 
L.  267.     See  8ug.  \  .  &  P.  758,  ed.  14. 

((')  StyU  v.  Martin,  I  Oh.  < 'a.  150. 
Bui  Bee  1 1  Ves.  200,  201. 
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decree,  cannot  bring  an  action  to  redeem  and  foreclose  against    chap.  xux. 
the  other  parties  to  the  suit,  though  as  against  the  assignor  the 
action  will  not  be  dismissed,  and  the  assignee  will  be  decreed 
to  stand  in  his  place  in  the  former  suit  (/.). 

An  assignment  pendente  lite  not  disclosed  does  not  amount 
to  fraud  (/)  ;  and  the  assignee  may  be  made  a  party  after 
decree  (m). 

Assignees  pendente  lite  can  be  brought  before  the  Court  by 
order  under  the  Rules  of  the  Supreme  Court  («) . 


Section  II. 
Jurisdiction  in  Actions  for  Foreclosure. 
i, — General  Jurisdiction. — By  the  Judicature  Act,  1873  (o),  Assignment 
actions  for  foreclosure  are  assigned  to  the  Chancery  Division  of  actionTto3"16 
the  High  Court  of  Justice.  Chancery 

By  the  County  Courts  Act,  1888  (p),  the  County  Courts  have  Juri  J1,^ 
jurisdiction  in  all  actions  for  foreclosure  where  the  mortgage  or  of  County 
charge  does  not  exceed  500/.  in  amount.  foreclosure 

But  the  Act  does  not  in  any  way  prohibit  or  restrict  a  plain-  actions- 
tiff,  whose  charge  is  for  less  than  that  amount,  from  suinsr  in  ponc"rr5nt 

.  D  .  .  &         jurisdiction  oi 

the  High  Court ;  and,  if  he  do  so,  he  will  generally  be  entitled  Chancery 
to  the  usual  costs  of  a  mortgagee  suing  in  that  Court  (q)  ;  but 
where  the  plaintiff  and  defendant  in  a  foreclosure  action  both  Subject- 
lived  at  the  same  place,  the  plaintiff  was  allowed  only  such  J^*^/388 
costs  as  he  would  have  obtained  in  the  County  Court  (r). 

The  High  Court  will  not,  however,  entertain  an  action  or  In  what 
other  proceeding   to  enforce  a    charge    not  exceeding  10/.  in  bounty 

amount  (s) .  may  be 

An  action  for  foreclosure  brought  in  a  County  Court  must  be    rous 
commenced,  where  both  the  mortgagee  and  mortgagor  dwell  or 
carry  on  business  within  one  or  more  of  the  metropolitan  dis- 
tricts, either  in  the  district  in  which  the  mortgagee  dwells  or 
carries  on  business,  or  in  that  in  which  the  mortgagor  dwells 

(k)  Booth  v.  Creswickc,  8  Sim.  352.  Thomas,    11    Beav.    501;     Solomon    v. 

(I)  Patchv.  Ward,~L.  R.  3Ch.  A.  203.  Solomon,  13  Sim.  517. 

(m)   Campbell  v.  Holyland,   7  Ch.  D.  (n)  R.  S.  C.  Ord.  XVII.  r.  4. 

166.     See  also  Higgim  v.  Shaiv,  2  Dr.  (o)  36  &  37  Vict.  c.  66,  s.  34  (3). 

&  War.  362  ;   London  v.  Morris,  5  Sim.  (  p)  51  &  52  Vict.  c.  43,  s.  67. 

247,  269  ;  Massy  v.  Batwell,   4  Dr.  &  \q)  Brown  v.  Rye,  L.  R.  17  Eq.  343. 

War.  68,  80  ;  MacLeod  v.  Annesley,  16  (r)  Symons  v.  Mac  Adam,  L.  R.  6  Eq. 

Beav.   607  ;     Wood  v.    Surr,   19  Beav.  324  ;   Crosier  v.  Bowsett,  31  Ch.  D.  67. 

551.     Some  doubt  was  formerly  enter-  (s)    Westbury  v.  Meredith,  30  Ch.  D. 

tained  as  to  this  rule.     See  Johnson  v.  387,  C.  A. 

VOL.  II. — R.  Q 
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or  carries  on  business  (s) .     Elsewhere  in  England  and  Wales, 

~  the  action  must  be  commenced  in  the  Court  within  the  district 

of  which  the  lands,  tenements,  or  hereditaments,  or  any  part 

thereof,  are  situate  (t). 

Jurisdiction  The  jurisdiction  of  the  Chancery  Division  is  not  affected  by 

bybankruptcy  the  mere  fact  that  the  mortgagor  has  become  bankrupt.     The 

of  mortgagor.  rije  -g  ^^  where  the  trustee  claims  only  the  same  right,  the 

Court  of  Bankruptcy  is  not  the  proper  Court  to  dispose  of  an 

action  for  foreclosure  ;  but  where  the  trustee,  by  the  operation 

of  the  law  of  bankruptcy,  has  a  higher  and  better  title  than  the 

bankrupt  himself,  the  action  will  be  transferred  into  the  Queen's 

Bench  Division  to  be  tried  in  bankruptcy  (w) . 

So,  also,  the  bankruptcy  of  the  mortgagor  does  not  affect  the 
jurisdiction  of  the  County  Court  to  order  foreclosure  (#). 


Sale  instead 
of  foreclosure 
in  Ireland 
and  in  the 
colonies. 


Inherent 
jurisdiction 
to  order  sale 

in  c-itain 
cases. 


ii, — Jurisdiction  to  order  Sale  instead  of  Foreclosure. — In  Ire- 
land, it  has  long  been  the  practice,  instead  of  a  foreclosure,  to 
pray  that  the  estate  may  be  sold,  and  the  moneys  applied  in 
satisfaction  of  the  incumbrances,  and  the  surplus  paid  to  the 
mortgagor  (//) .  If  there  is  a  deficiency,  the  mortgagee  has  his 
remedy  for  the  difference.  And  this  practice  has  been  adopted 
in  several  British  colonies. 

"Where,  therefore,  the  mortgaged  estate  is  situate  in  Ireland 
or  the  colonies,  and  a  suit  is  instituted  in  the  English  Courts  by 
the  mortgagee,  the  proper  course  is  to  pray  a  sale  (s). 

When  a  mortgagee  of  an  estate  in  the  colonies  has  obtained 
a  decree  for  a  sale  in  the  English  Courts,  whether  right  or 
wrong,  he  must  do  whatever  is  requisite  on  his  part  to  prevent 
the  colonial  Court  proceeding  to  sale  (a). 

Before  the  passing  of  the  Chancery  Amendment  Act  (b),  a 
mortgagee  could  not  in  general  have  obtained  a  sale  of  the 
mortgaged  estate.  There  were,  however,  several  cases  in  which 
he  could,  even  in  England,  have  done  so  (c)  ;  as  if  the  mortgage 
were  of  a  dry  reversion  ((/),  or  of  an  advowson  (e).     The  niort- 


(*)  51   4   62  Vict,  o.  18,  s.  si.     See 

/.'"/.    v.     /l/ooMs/iiiri/    foiinli/    Court,    '1\ 

(i    B.  D. 
ii)  51  &  62  Viot.  o.  18,  b.  75. 
i„ t  i:,  Champagne,  Exp.  Kempt"W.TH. 

i. ■).•;. 
(*)  Medhuritv.Qolder,  L6  L.T.N. S. 
60. 

Terry  v.   Barker,    18  Ves.     106 
n   v.    Mayne,   3  J.    &    L, 
JfcDonough  v.  BhewbHdge,  2  Bs.  &  Be. 


555  ;   Drew  v.  O'lLira,  2  Ba.  &  Be.  5G2, 
n. ;    Wihon  v.  Dunsany,  18  Beav.  '293. 

(s)  2  Spence,  Eq.  Jur.  678  ;  Beck  ford 
v.  h'niddr,  1  S.  &  St.  15.  See  Gordon 
v.  Eortfall,  5  Moo.  P.  C.  393. 

Willink   v.    Bentinch,    1    C.   P. 
Ooop,  i.  <  '"i ii'iili.iiii,  288. 

it     15  &  16  Vict.  0.  86,  s.  48. 

(r)  2  Spence,  Eq.  .1  or.  (JT'i. 

('/;   lion  \ .  /  igures,  l  Rep.  in  <  !h.  18. 

{, )  Mackenzie  v.  "Robinson,  3  Atk.  559. 
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gagee,  both  of  an  advowson  (/)   and  of  a  reversion  (;j),  was     «iap.  xux. 
entitled  to  foreclose  or  sell. 

So  a  sale  might  be  had  of  stock  (h),  or  of  chattels  (/),  or  of  Sale  of  stock, 
a  policy  of  insurance  (/.•) ,  unless  there  was  a  trust  to  apply  the 
policy-moneys  when  received,  in  which  case  the  mortgagee  must 
wait  till  the  death  of  the  mortgagor  (k) .  And  a  sale  was  the 
proper  remedy  where  the  mortgagor  was  himself  one  of  the 
executors  of  the  mortgagee  (/). 

Before  Locke  King's  Act  (m),  if  a  person  was  both  devisee  of  Sale  in  eases 
the  mortgaged  estate  and  personal  representative  of  a  deceased  L0f.^e  Kind's 
mortgagor,  and  admitted  in  his  answer  that  the  personal  estate  Act. 
was  deficient  for  payment  of  debts,  a   sale  might  have  been 
obtained  in  the  first  instance,  without  a  reference  for  an  account 
of  the  personal  estate  (n). 

Arrears  of  rent-charges  and  annuities  charged  on  land  may,  Recovery  of 
in  a  proper  case,  be  recovered  by  sale  of  the  land  charged  (o)  ;  animity  by 
although  there  are  powers  of  distress  and  entry  (p) ;  certainly  sale- 
where  there  is  nothing  to  distrain  upon,  and  no  other  means 
of  satisfying  the  rent-charge  or  annuity  (p)  ;  otherwise,  it  would 
seem,  where  there  is  sufficient  to  distrain  upon  (q) . 

Where  the  property  charged  was  subject  to  a  settlement,  and 
no  person  seised  in  fee  simple  in  possession,  a  sale  was  refused, 
as  the  arrears  might  be  satisfied  out  of  the  future  rents  (>•). 

The  Chancery  Amendment  Act,  s.  48,  which   enabled  the  Statutory 
Court  to  sell  in  a  foreclosure  suit,  is  repealed  by  sect.  25  of  the  0rfer  sale  ia  ° 
Conveyancing  and  Law  of  Property  Act,   1881  (s),  which,  in  lieu  of  fore- 
effect,  enacts  that  in  any  action  for  foreclosure  the  Court,  on 
the  request  of  the  mortgagee,  or  of  any  person  interested,  and 
notwithstanding  the   dissent  or   non-appearance  of  any  other 
person,  and  without  allowing  time  for  redemption,  may  direct 
a  sale  on  such  terms  as  it  thinks  fit,  including  the  deposit  in 

(/)  Gardiner  x.  Griffith,  2  P.  Wms.  (o)   Oupit  v.  Jackson,    13   Pri.    721  ; 

403;  Long  v.  Storic,  3De  G.  &  S.  308.  Horton  v.   Hall,  L.  R.   17  Eq.   437; 

(g)  Slade  v.  Rigg,  3  Ha.  35  ;    Wayne  Scottish    Widows'    Fund  v.    Craig,     '20 

v.  Hanham,  9  Ha.  62.  Ch.  D.  208  ;  Northern  Assurance  Co.  v. 

(/■.)   Tucker  v.    Wilson,    1    P.    Wms.  Harrison,  W.  N.  (1889)  74. 
261  ;   Lock-wood  v.  Fiver,  2  Atk.  303.  (p)   White  v.  James,  26  Beav.   191  ; 

(i)  Kemp  v.   Westbrook,   1  Ves.   sen.  Hall  v.  Hurt,  2  J.  &  H.  76  ;  Dawson 

278  ;  S.  C.  Belt's  Supp.  141 ;  Figot  v.  v.  Robins,  2  C.  P.  D.  37,  40,  42. 
Cubley,  10  Jui*.  N.  S.318  ;  see  also  Story  (q)  See   cases    cited,    ante,    p.   870, 

on  Contracts,  s.  431.  note  (h). 

(k)  Dyson  v.  Morris,  1  Ha.  422.  (r)   Graves  v.  Hicks,  11  Sim.  536. 

(I)  Lucas  v.  Scale,   2   Atk.  56;   Ten-  (s)  44  &  45  Vict.  c.  41.     As  to  the 

nant  v.  Trenchard,  L.  R.  4  Ch.  A.  537.  power  of  the  Court  to  order  sale  in 

(m)  See  ante,  pp.  753  et  seq.  redemption  actions  under  this  section, 

(»■)  See  Daniel  v.  Skipivith,   2   Bro.  see  ante,  p. 725,   where  sect.  25  i- 

C.  C.  155.  out  in  full. 
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Jurisdiction 
not  affected 
by  power  of 
sale. 


Equitable 
mortgagee 
may  obtain 
order  for  sale. 


Court  of  a  sum  to  meet  the  expenses  of  sale  and  to  secure 
performance  of  the  terms. 

The  fact  that  the  mortgagee  might  have  sold  the  property  in 
exercise  of  a  power  of  sale  contained  in  the  mortgage  deed  will 
not  prevent  the  mortgagee  from  applying  for,  or  the  Court  from 
making  an  order  for,  sale  (7). 

An  equitable  mortgagee  by  deposit  of  title  deeds,  with  or 
without  any  memorandum  of  charge  or  agreement  to  execute  a 
legal  mortgage  (u),  or  the  holder  of  any  other  equitable  mort- 
gage or  charge  (v),  may  obtain  an  order  for  sale  under  this 
jurisdiction  (%). 


Form  of 
indorsement 
of  writ. 


Claim  for 
delivery  of 
possession. 


Sale. 


In  jam  fcion 

{i-i it ing  with 


Section  III. 
Procedure  and  Practice  in  Foreclosure  Actions. 

i. — How  an  Action  for  Foreclosure  must  be  commenced. — The 

Rules  of  the  Supreme  Court  prescribe  a  form  of  indorsement  of 
writs  in  foreclosure  actions,  claiming  an  account  of  what  is  due 
for  principal,  interest,  and  costs  on  the  mortgage,  and  that  the 
mortgage  may  be  enforced  by  foreclosure  or  sale  (//). 

Where  delivery  of  possession  is  sought  as  well  as  foreclosure 
the  writ  should  contain  a  claim  for  possession.  But  in  several 
cases  orders  for  delivery  of  possession  have  been  made  in  fore- 
closure actions,  though  the  writ  or  summons  (s)  did  not  ask  for 
possession  (a) . 

An  action  for  foreclosure  is  not  now  deemed  to  be  an  action 
for  recovery  of  land  so  as  to  preclude  the  plaintiff  from  including 
a  olaim  for  delivery  of  possession  in  his  writ  (b). 

It  is,  as  a  general  rule,  well  to  claim,  in  the  alternative,  a 
foreclosure  or  a  sale  (c). 

An  equitable  mortgagee  by  deposit  of  deeds  may  claim  by  his 
writ  on  an  injunction  to  restrain  the  defendant  from  parting 

N.    S. 


"Sutton  v.  Sealy,   l   Jui 

Oldham  v.  Stringer,  W.  X.  (1884) 

)  ■  .  '  Un  on  I'm  a  l.  ing  Co.  v .  Artlt  y, 

i  l  Ch.  1).  205.     Bee  litter  v.  Turner,  & 

II  //  oofy.  Barron,  W.  N.  (1878) 

71. 

'         U  v.   \font  /,  38   I '.  J.  ( lh. 

Ct  top   \ .  ll  bod,  5]  1 1.  •'.  I lh.  684. 
l:    S.  '  -    \  j.j  •.  A.       ll. 
'     Bee  inf.  p.  1020. 


(<t)  Salt  v.  "Edgar,  W.  N.  (1880)  47; 
Craven  Bankv.  Earthy,  VV.  N.  (1886) 
IS'.)  ;  /Ii,/.  v.  .I/i/i/ii/,,/,,  :;7  Ch.  I).  4.".; 
Keith  v.  Day,  39  Oh.  D.  152  ;  Laeon  v. 
Tyrell,  W.  N.  (1887)  71.  Sec  Manches- 
ter Sankv.  Parkinson,  W.  N.  (1889)27; 
Jenkins  v.  Ridgtcay,  68  L.  T.  071. 

(J)  I;.  S.  ('.  Ord.  XVIII.  r.  2,  set 
out  ante,  pp.  727,  728. 

(c)  .In, In,  v.  Bow,  5  ])(•(!.&  S.  110; 
Ken  iok  v.  Saffery,  7  Sim.  817. 
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with  or  disposing  of  the  legal  estate  in  the  property  ;  and  on     chap,  xt.tx. 
showing  sufficient  grounds  for  apprehension  that  the  security  is 
in  peril,  the  Court  may  grant  an  interim  injunction  till  motion 
day  ex  parte  (d). 

A  decree  for  foreclosure  is  not  equivalent  to  a  judgment  for  Personal 
payment  (e),  but   the  plaintiff  may  claim  that  the  mortgagor  Payment- 
may  be  ordered  personally  to  pay  the  amount  found  due  and 
costs,  and  in  default  be  foreclosed  (/'). 

A  mortgagee  claiming  by  his  writ  in  a  foreclosure  action  When  a 
personal  payment  by  the  mortgagor  of  what  is  due  on  the  cove-  ^itkd'to  1S 
nant  is  entitled,  if  the  amount  of  debt  and  interest  is  proved,  immediate 
admitted,  or  agreed  to,  to  judgment  for  immediate  payment  of 
the  whole  amount  (r/)  ;  or,  otherwise,  to  an  account  of  what  is 
due  to  him  for  principal  and  interest  and  to  judgment  for  pay- 
ment of  the  amount  found  due  immediately  after  such  amount 
is  certified,  unless,  in  either  case,  the  judge  in  his  discretion 
gives  time  for  payment  (//). 

Immediate  payment  cannot   be  claimed  where,  though  the  Mortgagee  in 
amount  due  for  principal  and  interest  is  proved,  it  does  not  pos 
appear  what  sums  the  plaintiff  had  or  might  have  received  as 
mortgagee  in  possession  (*). 

Where  a  writ  claiming  foreclosure  and  personal  payment  was  Liquidated 
also  indorsed  with  a  claim  for  a  specific  sum  alleged  to  be  due  indorsed 
under  the  covenant  in  the  mortgage  deed,  it  was  held  that, 
the  defendant   not  having   appeared,  the  plaintiff  was  entitled 
to  sign  judgment  for  the  liquidated  demand  under  Ord.  XIII. 
r.  3,  but  not  to  an  order  for  foreclosure  nisi  under  Ord.  XV.  (/»). 

But  a  writ  indorsed  with  a  claim  for  the  amount  due  under  Writ  specially 
the  covenant,  and  for  foreclosure,  is  not  a  writ  specially  indorsed 
within  the  meaning  of  Ord.  III.  r.  6,  so  as  to  entitle  the  plaintiff 
to  summary  judgment  under  Ord.  XIV.  r.  1  (/). 

Where    mortgagees  commenced    an   action   for   foreclosure,  Subsequent 
claiming  in  the  writ  a  personal  order  for  payment,  it  was  held  liquidated 
that  they  could  not,  while  that  action  was  pending,  obtain  an  sum- 
order  for  immediate  judgment  under  Ord.  XIV.  in  a  second 

(d)  London  and  County  Bank  v.  Lewis,       Littler,    15  Ch.   D.    93;    Faithfull  v. 
21  Ch.  D.  490,  C.  A.     See  Spiller  v.        Woodley,  43  Ch.  D.  287. 

SpiUer,  3  Swanst.  556.  (i)  Brooking  v.  Skewis,  W.  N.  (1887) 

(e)  Wilson    v.    Lady    Dunsany,    18       250. 

Beav.  293.  {k)  Bissett  v.  Jones,  32  Ch.  D.  635. 

(/)   Dymond  v.  Croft,  3  Ch.  D.  512.  (I)  Imbert  Terry  v.  Garter,  34  Ch.  D. 

\g)  Lnstonev.  Elmslie,  54  L.  T.  730.  506.     See  Hill  v.  Sidebottom,  47  L.  T. 

\h)  Farrer  v.  Lacy,  Eartland  #•  Co.,  N.  S.  224. 
31  Ch.  D.  42,  C.  A.     See  Greenough  v. 
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Claim  for 
liqui  dated 
sum  after 
appointment 
of  receiver. 


Extent  of 
relief  limited 
to  claim  in 
writ. 


What  costs 
will  be 
allowed. 


Originating 
summons  for 
foreclosure. 


action  commenced  by  them  against  the  mortgagor,  indorsing 
their  writ  for  a  definite  sum,  being  the  amount  of  arrears  of 
interest  due  on  the  mortgage  (m). 

The  mere  fact  that  a  receiver  has  been  appointed  will  not  of 
itself  prevent  the  writ  being  specially  indorsed  for  the  amount  of 
principal  and  interest  due  under  the  covenant  in  a  mortgage  deed 
so  as  to  enable  the  plaintiff  to  obtain  an  order  under  Ord.  XIV. ; 
but  such  an  order  will  not  be  made  if  there  is  any  question  as  to 
the  amount  which  has  come  into  the  hands  of  the  receiver  (n) . 

Where  the  writ  claimed  an  account,  foreclosure,  and  the 
appointment  of  a  receiver,  and  the  mortgagor  not  having 
appeared  to  the  writ,  the  mortgagee  delivered  a  statement  of 
claim  asking,  in  addition  to  the  relief  claimed  by  the  writ, 
personal  payment  by  the  mortgagor  pursuant  to  his  covenant 
contained  in  the  mortgage ;  it  was  held  that  the  provisions  of 
Ord.  XX.  r.  4,  that  a  plaintiff  may,  by  his  statement  of  claim, 
extend  his  claim  without  amending  the  writ,  did  not  apply  so 
as  to  enable  him  to  obtain  judgment  in  default  of  appearance 
for  more  than  he  had  claimed  by  the  writ  (o) . 

Where  personal  payment  is  claimed  in  an  action  for  fore- 
closure, the  costs  will  be  limited  to  such  costs  only  as  would 
have  been  incurred  if  action  had  been  brought  for  personal 
payment  of  the  debt  only  (p). 

By  Ord.  LV.  r.  5a  of  the  Rules  of  the  Supreme  Court,  any 
mortgagee,  whether  legal  or  equitable,  or  any  person  having  the 
right  to  foreclose  any  mortgage,  whether  legal  or  equitable,  may 
take  out,  as  of  course,  an  originating  summons,  returnable  in  the 
chambers  of  a  judge  of  the  Chancery  Division,  for  sale,  fore- 
closure, and  delivery  of  possession  by  the  mortgagor. 

Proceedings  by  a  mortgagee  for  sale,  foreclosure,  and  delivery 
of  possession  should  generally  be  so  commenced,  under  pain  of 
the  costs  of  an  action  being  disallowed  (</). 

An  order  for  foreclosure  or  sale  can  bo  made,  at  the  instance 
of  dc-bciif  lire  holders  of  a  joint  stock  company,  on  originating 
t  iimmons  (r). 


/         /    ilett   v.    Viscount    n<u, 
i(i,.  277,  0.  A. 

LyntU   v.  Waithman,  (1895)  2  i}. 
l:     I    i,  0.  A.     See    Earl  Pouletl  v. 
i , 
i.     i .  Bell,  36  Ch.  I).  160.     See 
Kingdon  v.  I\  irk,  37  Ch.  I  >.  III. 

I  in  n  r  \.  Lacy,  lliiiiiiiini  ,y  ('n.t 
:;i   Oh.   l>.   12,  C  A.     See  Dymond  v. 


Croft,  3  Ch.  D.  612;  Bissett  v.  Jones, 
36  Ch.  I>.  636.  For  form  of  order,  see 
Seton,  6th  ed.  l  576. 

(y)  0' Kelly  v.    Culverhouse,   W.   N. 
(1887)  -'J. 

Oldrey  v.    Union    Works,  W.  N. 
95)  77  ;  Bee  also  Sadler  v.   WorUy, 
(1894)  2  Ch.  170. 
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The  originating  summons  may  also  ask  for  the  appointment    chap,  xi.tx. 
of  a  receiver  (s)  ;  or  a  receiver  may  be  appointed  on  motion  in  a  Receiver, 
foreclosure  action  commenced  by  originating'  summons  (/). 

But  the  Court  has  apparently  no  jurisdiction  to  decide  on  Determina- 
originating  summons  a  question  of  priorities  between  several  priorities 
incumbrancers  (u). 

If  it  is  desired  to  claim  personal  payment  by  the  mortgagor,  Claim  for 
it  would  seem  that  the  action  must  still  be  commenced  by  writ  payment 
of  summons  (v). 

Service  of  an  originating  summons  out  of  the  jurisdiction  Service  out  of 
cannot  be  ordered  (?r)  ;   if,  therefore,  a  necessary  defendant  is  3unsdiction. 
out   of   the   jurisdiction,   the   action   for  foreclosure   must   be 
commenced  by  writ. 

ii. — Pleadings  in  Action  for  Foreclosure  or  Sale. — Where  an  statement  of 
order  for  personal  payment  against  the  mortgagor  is  claimed,  cl£um  io? 
the  statement  of  claim  must  set  out  the  mortgagor's  covenant  payment, 
for  payment  of  the  mortgage  debt ;  where  such  statement  was 
omitted,  the  usual  decree  for  foreclosure  was  made,  but  without 
any  order  for  personal  payment  against  the  mortgagor  (%) .     And 
conversely,  a  mortgagee  cannot,  by  claiming  personal  payment 
in   his   statement   of   claim,  enlarge  the  scope  of  a  writ  not 
endorsed  with  such  a  claim  (y). 

If  a  mortgagee,  who  is  in  possession,  suppresses  the  fact  in  his  Possession  of 
pleadings,  and  it  turns  out,  on  the  account,  that  nothing  was  due  mustb?66 
to  him,  he  will  be  ordered  to  pay  the  costs  of  the  defendant  (z) .    stated. 

The  defendant  mortgagor  must  in  his  defence  set  out  all  Statement  of 
facts  and  state  all  documents  of  title  on  which  he  relies  (a). 

The  mortgagor  must  plead,  or  bring  to  the  attention  of  the 
Court,  before  the  usual  order  for  foreclosure  is  made,  any  special 
circumstance  or  fact  affecting  the  amount  due  from  him  to  the 
mortgagee ;  otherwise  such  circumstance  or  fact  cannot  afterwards 
be  raised  on  taking  the  accounts  (b). 

(s)  Barr  v.  Harding,  36  W.  P.  216  ;  32    Ch.    D.    123  ;    Re   Sullen    Smith, 

Johnson  v.  Evans,  60  L.  T.  69  ;   Oldrey  Bemers  v.  Ballon  Smith,  57  L.  T.  924. 
v.  Union  Works,  sup.  (x)    Wether cd  v.   Cox,  W.  N.  (1888) 

(t)    Weston   v.   Levy,  "W.  N.    (1887)  165.    See  Law  v.  Philby,  56  L.  T.  230  ; 

76.     See  Gee  v.  Bell,  35  Ch.  D.  160  ;  Faithfully.  Woodlcy,  43  Ch.  D.  287. 
Robson  v.  Homer,  W.  N.  (1893)  100.  {y)  Law  v.  Philby  (No.  2),  56  L.  T. 

(u)  Be  Giles,  Real  and  Personal  Ad-  522. 
vance  Co.  v.  Mitchell,   43  Ch.  D.  491,  (s)  Bennington  v.  Harwood,  T.  &  P. 

C.  A.  477. 

{v)  Brooking  v.  Skewis,  W.  N.  (1887)  [a)  Sutcliffe  v.  James,  27  W.  R.  750. 

250.     But  see  Barr  v.  Harding,  W.  N.  (b)  Sanguinetti  v.  Stuckey's  Banking 

(1887)  251.  Co.,  (1896)  1   Ch.  502.     See  as  to  ac- 

(w)  Busfield,  Re,  Whaley  v.  Busfield,  counts,  post,  Chap.  LI V.  pp.  1137  etseq. 
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CHAP.  XLIX. 

Denial  of 

mortgagee's 

accounts. 


Inquiry  as  to 
possession  of 
mort°-ag,ee. 


Counterclaim 
by  company 
in  liquidation, 


Where  the  mortgagor  sets  up  in  his  defence  a  denial  and 
contradiction  of  the  accounts  on  which  the  plaintiff's  claim  is 
founded,  leave  to  defend  ought,  as  a  general  rule,  to  be  granted 
without  payment  into  Court  (c) . 

Where  the  mortgagor  by  his  defence  suggests  that  the  mort- 
gagee has  been  in  possession,  and  in  receipt  of  the  rents  and 
profits,  it  is  usual  for  the  Court,  though  a  matter  of  discretion,  to 
grant  an  inquiry  as  to  that  fact  (d). 

Where  in  a  debenture  holder's  action  the  company  counter- 
claimed,  upon  the  subsequent  winding-up  of  the  company  it  was 
ordered  that  the  company  find  some  person  to  give  security  for 
costs  or  have  the  counterclaim  struck  out  (e) . 

Although  a  decree  of  foreclosure  on  a  mortgage  security  is  a 
matter  of  common  right,  yet  the  Court  will  refuse  it  in  case  of 
fraud  (/).  The  defence  of  fraud,  if  set  up,  must  be  raised  by 
the  pleadings  (g) . 

It  is  a  good  defence  to  a  foreclosure  action  that  the  mortgagee's 
right  to  foreclose  is  barred  by  lapse  of  time,  but  such  defence 
must  be  expressly  pleaded  (//). 


Evidence  of 
the  security. 


Proof  of 
men  fcgage 
deed  at 
hearing. 


iii. — Evidence. — The  Court  never  gives  relief  to  a  mortgagee 
or  bars  the  equity  of  redemption,  unless  the  mortgage  deed  be 
either  admitted  or  proved  (/).  It  may  be  proved  as  an  exhibit 
either  viva  voce  or  by  affidavit  (/•). 

If,  however,  the  defendant  does  not  appear,  or  puts  in  no 
defence,  this  will  be  taken  as  an  admission  of  the  facts  set  forth 
in  the  statement  of  claim,  and  an  affidavit  of  the  facts  may  be 
dispensed  with  (/). 

The  mortgage  deed  may  bo  proved  at  the  hearing,  where  the 
validity,  and  not  the  execution  or  authenticity,  thereof  is  con- 
tested  (m).  But  it  cannot  be  proved  as  an  exhibit  if  it  is  im- 
peached for  fraud,  especially  if  one  of  the  attesting  witnesses  is 
implicated  in)  ;  and  where  the  validity  of  the  mortgage  deed  and 


Strong  v.  Carlyle   "Press  (No.  2), 
W.  N     L893   61. 

Vobson  v.  Lee,  1   V.  &  C.  C.  C. 
711. 

;;     Ung  ford    i ,     \futual   8oe.,    6 
App.  < 

/     SatmtU  rs  v.  DtJu  i     !  Vera.  271 ; 

Edwards  v.  Martin,  26    L.  J.  Oh.  284. 

Bao.  Al.r.  101. 

■i    l,\  s.  c.  Ord.  XIX.  r.  16. 

I,    s<  ■  post,  Chap.  L.  pp.  [058  etseg. 

i        v.  ffionards,  6  Do  Gh  M.  & 


G.  5r> ;   Smith  v.  Davies,  28  Oh.  D.  650. 

(/,)  1  Dan.  Oh.  IV.  (ed.  (>),  p.  609. 
See  Consolidated  Investment,  §e.  Co.  v. 
fiodd,  9  W.  R.  12. 

(/)  Jones  v.  Earris,  AV.  N.  (1887)  10. 

(in)  Booth  v.  Creswicke,  8  Jur.  323, 
I,.  ('.  ;  Rowland  v.  Sturgis,  2  Ha.  520. 
I  ■  1 1 1  see  contra,  Jones  v.  Griffith,  14  Sim. 
262.  And  see  67/"//'  v.  ilninc,  7  Ha. 
393. 

(>i)  Hitchcock  v.  Carew,  Kay,  App. 
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the  payment  of  the  consideration  are  contested  by  a  stranger  to    chap.  xlix. 
the  deed,  it  must  be  proved  by  the  attesting-  witness  (o).     If  the 
attesting-  witness  becomes  entitled  to  the  mortgage,  proof  of  his 
handwriting  will  suffice  (j>). 

In  case  of  the  loss  of  the  security,  it  can  be  established  by  Loss  of  mort- 
secondary  evidence,  and  by  proof  of  its  existence  as  a  secu-  gage  ( 
rity  (g). 

Where  the  consideration  is  not  put  in  issue,  proof  of  the  Evidence  of 
deed  will  suffice  (>■).      It  was   held   at   common  law  that  the 
mortgagor  could  not  be  called  to  prove  the  execution  (*)  ;   but 
semble  that  now  the  Chancery  rule  which  admits  admissions  will 
prevail  (f). 

Entries  in  the  books  of  the  deceased  attorney  of  the  defen-  Entries 
dant  in  a  foreclosure  suit   are  admitted  as  evidence  for  the  Merest, 
mortgagee,  the  plaintiff,  to  prove  that  the  whole  sum  agreed 
to  be  advanced  has  been  paid  to  the  mortgagor,  such  entries, 
though  not  against  the  interest  of  the  attorney,  being  made  in 
the  usual  course  of  business  (u). 

Strict  evidence  of  the  consideration  is  required  in  case  of  a  Mortgagee- 
mortgage  to  a  solicitor  by  his  client  (x)  ;  especially  where  the 
mortgage  is  to  secure  the  balance  of  a  settled  account  (y).     So, 
also,  where  the  security  is  impeached  on  the  ground  of  undue 
influence  (z). 

Subsequent  incumbrances  may  be  proved  at  the  hearing,  or  an  Subsequent 

M,  i       -,.        j     1  /  \  incumbrances. 

inquiry  will  be  directed  (s). 

Where  the  mortgage  is  disputed  on  the  ground  of  lunacy,  Lunacy  of 
the  fact  of  lunacy  must  be  tried  by  a  jury  or  otherwise  (a).     It  n 
is  not  sufficient  to  prove  lunacy  at  the  date  of  the  mortgage;  it 
must  be  shown  that  the  mortgagee  knew  and  took  advantage  of 
the  infirmity  of  the  mortgagor  (b) . 

The  Court  will  not  permit  the  mortgagor's  title  to  be  investi-  Investigation 
gated  under  proceedings  for  foreclosure  ;  the  Court  can  only  bar  gor's  title." 

(o)  Leigh  v.  Lloyd,  35  Beav.  455.  &  "War.  722. 

(p)  Inman  v.  Parsons,  4  Madd.  271.  {y)  See  ante,  p.  610. 

\q)  Abmgton  v.  Green,  14  W.  R.  852;  (z)  Davis    v.    Parry,    1    Giff.    174; 

Heath  v.  Crealock,  L.  R.  10  Ch.  A.  22.  Jndd  v.    Ollard,    5    Jur.    1ST.    S.    755; 

(r)  Piddock   v.    Brown,   3   P.   Wms.  Morgan  v.  Higgins,  1  Giff.  270 ;  Mel/and 

289  ;    Minot   v.    Eaton,    4    L.   J.    Ch.  v.  Gray,  2  Y.  &  C.  C.  C.  199. 

O.   S.    134.     See  Blackford  v.    Davis,  (a)   Snook   v.  Watts,    11   Beav.    105; 

L.  R.  3  Ch.  A.  304.  Jacobs  v.  Richards,  5   De  G.  M.  &  G. 

(s)    Whyman  v.  Gath,  1  C.  L.  R.  482.  55.     See  Campbell  v.  Hooper,  3  Sm.  & 

(t)  Ord.  XXXII.     And  see  17  &  18  G.  153. 

Vict.  c.  125,  s.  26.  (b)  Niellv.  Morley,  9  Ves.  478.     See 

(u)  Clarkev.  Wilmot,  IT.  &C.C.C.53.  Price  v.  Berrington,  3  Mac.  &  G.  486  ; 

(x)  Lawless   v.    Mansfield,    1    Dr.    &  Baxter  v.  Earl 'of  Portsmouth,  5  B.  &  Cr. 

War.  557,  605;   Carter  v.  Palmer,  1  Dr.  170. 
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CHAP.  XLIX. 


Particulars 
of  accounts. 


the  equity  of  redemption,  and  leave  the  mortgagee  to  pursue  his 
legal  means  to  establish  his  rights  (c). 

As  a  general  rule,  where,  in  an  action,  an  account  is  asked 
for,  it  is  not  the  usual  practice  to  give  particulars,  as  to  do  so 
would  be  virtually  to  anticipate  the  account  which  must  be 
taken  (d). 

But,  in  a  foreclosure  action,  the  mere  fact  that  the  plaintiff 
asks  for  an  account  is  not  a  sufficient  reason  to  refuse  to  give 
particulars.  So  where  in  a  redemption  action  the  mortgagee 
alleged  that  the  mortgage  comprised,  among  other  things,  a 
sum  secured  by  bills  of  exchange,  and  a  sum  due  on  open 
account,  and  that  he  had  received  divers  sums  in  respect  thereof, 
and  he  counterclaimed  for  an  account  and  foreclosure  or  sale, 
it  was  held  that  he  must  furnish  particulars  of  the  sums  so 
received  (e). 


Decree  nisi 
always  made 
in  first 
instance. 


Common  form 
of  decree  nisi. 


Section  IV. 
Decree  Nisi  for  Foreclosure. 

i. — Form  of  Decree. — An  immediate  order  for  foreclosure 
absolute  is  not  granted,  even  though  such  an  order  is  claimed 
in  the  pleadings  in  the  event,  which  happens,  that  the  defendant 
makes  default  in  appearance  (/).  For  equity,  regarding  the 
mortgage  as  a  security  only,  will  always  give  to  the  mortgagor 
time  to  procure  the  money  before  foreclosing  him,  and  will  only 
in  the  first  instance  make  a  judgment  nisi  ((f). 

The  ordinary  form  of  judgment  in  a  foreclosure  action,  in  its 
simplest  form,  directs  an  account  to  be  taken  of  what  is  due  to 
the  plaintiff  under  and  by  virtue  of  the  mortgage,  and  for 
the  costs  of  the  action,  such  costs  to  be  taxed,  &c. ;  and  that, 
upon  llic  defendant  paying  to  the  plaintiff  what  shall  be  certi- 
fied to  be  duo  to  him  within  six  months,  tho  plaintiff  shall 
reconvey  tho  mortgaged  property  free  from  incumbrances,  by 
liim  ni'  persons  claiming  under   him,  and   deliver  up  all  deeds; 


/       ,   2  Oh.  Oa.  244.     Set    L6 
Vm.  Al.r.  tit.  Mortgagi .  I7(i,  pi.  6. 

<ii !  duffu  tinu  \.  \"  vm  kx,  16  ( Ih. 
I).  13,  0.  A.j  /:/"'•/,"  v.  Otmaston,  28 
Oh.  I).  1 19,  0.  A. 

Kemp  \.  Goldberg,  86  Oh.  I).  605. 


(./')  Patey  v.  Flint,  is  f,.  J.  Ch.  696. 
Sec  Brierley  v.  Ward,  16  .Fur.  'J77  ; 
Bee  also  Seton,  1 656. 

(17)  Bee  Edwards  v.  Cunliffe,  1  Madd. 
287. 
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but  that  in  default  of  payment  within  the  time  fixed  the  defen-     chap.  xmx. 
dant  is  from  thenceforth  to  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemption  of,  in,  and  to  the 
mortgaged  property,  with  liberty  to  apply  (//). 

Where  the  mortgage  is  by  deposit  of  title  deeds,  the  decree  Declaration 
will  declare  that  the  plaintiff  is,  by  virtue  of  the  deposit,  entitled  favmiroi  "' 
to  be  considered  a  mortgagee  of  the  hereditaments  therein  com-  mortgagee  by 
prised,  and  will  order  accounts  to  be  taken,  and  costs  to  be  taxed, 
the  principal,  interest  and  costs  found  due  to  be  a  charge  on  the 
premises,  and  in   default  that  the  defendant  shall  convey  the 
property  to  the  plaintiff  free  from  all  equity  of  redemption  (i). 
In  the  case  of  copyholds,  the  plaintiff  will  be  declared  to  be 
entitled  to  an  absolute  surrender  (/.•) . 

"Where  an  action  by  a  debenture  holder  is  brought  on  as  a  Declaration 

.  .  .  nf  oh* 

short  cause,  a  declaration  of  charge  will  properly  be  inserted  in  ^e^^Qm 
the  judgment,  provided  the  Court  is  satisfied  that  the  official  holder's 
receiver  or  liquidator  does  not  object  to  the  validity  of  the 
debentures  (/). 

Where,  on  the  bankruptcy  of  the  mortgagor,  the  mortgagee  Assessment  of 
has  assessed  the  value  of  the  security,  the  decree  for  foreclosure  secuntv- 
ought  to  show  on  the  face  of  it  that  the  trustee  in  bankruptcy  is 
entitled  to  redeemat  a  less  sum  than  subsequent  incumbrancers  (m). 

Whether  the  suit  be  by  mortgagor  or  mortgagee,  the  price  Price  of  ro- 
of redemption  is  the  same  (n).     Each  party,  according  as  he  Bamf^" 
may  be  plaintiff  or  defendant,  may  be  subject  to  particular  actions  for 
equities  arising  out  of  those   characters,  but  no  distinction  is  as  in  actions 
made  as  to  the  course  and  order  of  redemption  between  a  suit  ^     emp" 
in  which  the  owner  is  seeking  to  clear  his  estate  from  incum- 
brances, and  that  in  which  the  first  (o)  or  a  subsequent  (p)  mort- 
gagee is  seeking  to  get  possession  of  the  estate  in  satisfaction  of 
his  debt  (q). 

(h)  See  Seton  on  Decrees,   5th  ed.  (k)  Price  v.  Bury,  2  Drew.  41 ;  L.  R. 

p.  1575.    For  form  of  decree  where  the  16  Eq.  153,  n. 

debt  is  to  be  paid  by  instalments,  see  (I)  Harwich   v.    Thurlow,    (1895)    1 

Greenough  v.  Littler,  15  Ch.  D.  93 ;  and  Ch.    776;     Parkinson   v.     Wainwright, 

where  a  personal  judgment  is  taken  on  W.  N.  (1895)  63. 

the  mortgagor's  covenant  for  payment  (m)  Knowles  v.  Bibbs,  "W.  N.  (1889) 

of  principal  and  interest,  see  Lee  v.  53. 

Bunsford,  54  L.  J.  Ch.  108  ;  Hunter  v.  (n)  Bu   Vigier  v.  Zee,  2  Ha.   326  ; 

Mgatt,  28  Ch.  D.  181.     For  form  of  Watts  v.  Symes,  1  De  G.  M.  &  G-.  240. 

decree  for  foreclosure  by  consent  with-  (o)  Barnes   v.    Fox,    Seton,    5th    ed. 

out   account,   see  Boy  dell  v.  Man  by,  9  p.  1642. 

Ha.  App.  liii.  (p)  Jackson  v.  Brcttall,  Seton,  5th  ed. 

(i)  See  the  form  of  decree  in  Newton  p.  1644. 

v.    Aldous,    Seton,    p.    1695;    Lees   v.  (?)  See  Fisher  on  Mortgages,  4th  ed. 

Fisher,  22  Ch.  D.  283,  C.  A.  p.  941. 
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chap.  xnx. 


The  form  of  the  decree  in  foreclosure  suits  for  the  redemption 
of  the  different  incumbrancers  is  therefore  the  same  as  in  re- 
demption suits,  with  the  exception  that,  on  failure  to  redeem, 
the  order  in  the  former  suit  is  for  foreclosure,  and  in  the  latter 
for  dismissal,  which  operates  as  foreclosure  (/•). 


Order  on 
default  of 
appearance. 


Application 
on  summons 
for  account. 


Right  of 
defendant  to 
insist  on 
plaintiff 
bringing  in 
the  accounts. 


Chief  clerk's 
oerl  lfical  ». 


ii. — Order  for  taking  the  Accounts. — Where  the  defendant  did 
not  appear  at  the  trial,  an  affidavit  of  service  of  notice  of  trial 
was  dispensed  with,  and  the  ordinary  judgment  nisi  was  made 
for  accounts  and  foreclosure  (s). 

By  Ord.  XV.  rr.  1,  2,  where  the  indorsement  on  a  writ  of 
summons  involves  taking  an  account,  and  the  defendant  fails  to 
appear,  or  to  satisfy  the  Court  that  there  is  some  preliminary 
question  to  be  tried,  an  order  for  an  account,  with  all  necessary 
inquiries,  may  be  made  on  summons.  Several  orders  were  made 
in  chambers  under  these  Rules  amounting  in  effect  to  orders 
nisi  for  foreclosure  (7) ;  but  in  consequence  of  an  opinion 
expressed  by  Sir  H.  Cotton,  L.  J.  (u),  the  practice  appears  to 
have  been  discontinued  (.r) . 

Where  a  mortgagee  has  obtained  an  order  nisi  for  foreclosure, 
the  defendant  mortgagor  is  entitled  to  insist  on  the  accounts 
being  "carried  in,  in  order  that  the  accounts  directed  by  the 
decree  may  be  taken,  even  though  it  is  alleged  that  the  estate  is 
worth  less  than  the  amount  due  on  the  mortgage  (//).  But  in  a 
case  where  it  clearly  appeared  that  the  value  of  the  mortgaged 
property  would  be  quite  insufficient  to  meet  the  plaintiff's  claim, 
and  that  the  costs  of  taking  the  accounts  would  lead  to  useless 
expenses,  the  defendants  having  refused  to  give  security  for 
the  costs  of  taking  them,  the  prosecution  of  the  accounts  and 
inquiries  directed  by  the  foreclosure  order  were  stayed  (z). 

After  the  account  has  been  taken  pursuant  to  the  direction 
in  the  judgment,  the  chief  clerk  makes  his  certificate  of  what  is 
due  to  the  plaintiff!  on  his  mortgage  for  principal,  interest,  and 
costs  up  to  the  day  appointed  for  payment ;  the  certificate  is 
then  submitted  to  the  judge  for  confirmation,  and,  on  dofault 
being  made  in  payment,  the  mortgagee  may  obtain  an  absolute 


See  <">'',  ]<-  788. 
Chorllon  \ .  Vicku  ,  L8  Oh,  l».  160  ; 

Baird  l  ■<  t  /,'/</<»</  Club  and  'Race- 
'...W.N.I    91     III. 

(t)  Smith  v.  !><,, ,,..,  28  ( !h.  I>.  650 ; 
Jtyott  v.  Neville,  \v.  N.  (J887    85. 

(u)  Blake  v.  Harvey,  2:1  Oh.  I>.  «;, 


0.  A. 

(./•)  Biseett  v.  Jones,  .'52  Oh.  D.  635. 

()/)  T.nilor  v.  Mostyn,  25  Ch.  D.  48, 
0.  A. 

(z)  "Exchange  mul  Wop  Warehouses, 
I, iii.  v.  Association  of  J. "in/  Financiers, 
:ii  Oh.  J).  105. 
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order  for  foreclosure  (a)  ;  the  order  is  afterwards  signed,  and    chap,  xi.ix. 
the  foreclosure  is  complete. 

If  for  any  reason  the  judgment  to  account,  instead  of  being  Undertaking 
made  in  the  usual  manner,  proceed  upon  the  undertaking  of  the  tninT^mmut 
mortgagor  to  pay  what  shall  be  found  due,  the  mortgagee,  rely-  found  due. 
ing  upon  this  undertaking,  cannot  avail  himself  of  the  right  to 
foreclose  if  default  be  made  in  the  payment  (b). 

If  the  mortgagor  be  entitled  to  set  off  in  matters  in  respect  of  Claim  by 
which  he  sues  for  an  account,  the  Court  may  give  him  the  benefit  t^f  otf* 
of  his  set  off,  and  may  either  make  one  judgment  in  his  suit 
and  in  that  of  the  mortgagee,  or  may  give  a  separate  judgment 
for  an  account  against  the  mortgagee  personally ;  or  upon  pay- 
ment into  Court  by  the  mortgagor  of  the  principal  and  interest, 
a  judgment  may  be  given  in  both  causes,  and  the  foreclosure 
may  be  suspended  until  both  accounts  have  been  taken  (c). 

iii. — Time  allowed  for  Redemption. — To  the  person  entitled  General  rule, 
to  the  first  right  to  redeem,  it  is  the  practice  to  give  six  months 
from  the  date  of  the  certificate,  which  fixes  the  amount  of  the 
debt,  and  the  equitable  as  well  as  the  legal  mortgagor  has  a 
right  to  this  time,  whether  the  judgment  be  for  foreclosure  or 
sale  (<7)  ;  and  although  the  security  be  given  for  a  debt  which 
does  not  carry  interest  (e) . 

The  tendency  of   the  Court  is  to  prevent  foreclosure  suits  Only  one 
continuing  for  years,  with  successive  opportunities  for  redemp-  allowed.1'1  ^ 
tion  given  to  the  parties.     Ordinarily,  it  gives  one  period  in  the 
first  instance,  and  no  more  (/). 

Each  of  the  persons  entitled  to  a  subsequent  right  of  redemp- 
tion may,  however,  if  their  respective  priorities  are  proved  or 
admitted,  be  given  successively  a  period  of  three  months  from 
the  date  of  the  further  certificate,  and  in  the  case  of  a  derivative 
mortgage,  this  rule  applies  to  the  original  mortgagee's  right 
to  redeem  upon  default  of  redemption  by  the  mortgagor  of 
the  original  and  derivative  mortgages  ( g) . 

But  where  there  are  conflicting  claims  as  to  priority  between 

(a)  Senhonse  v.  Earl,    2  Ves.    Sen.       King  v.   Leach,   2   Ha.   57  ;    Lloyd  v. 
450.  Whittey,  17  Jur.  754. 

(b)  Dunstan    v.    Patterson,     2    Ph.  (e)  Mellor  v.  Woods,  1  Keen,  16. 
341.  (/)    Per   North,   J.,   in    Smithett  v. 

(c)  Ptodd  v.  Lydall,  1  Ha.  333.     See       Ke&keth,  44  Ch.  D.  at  p.  164.     See  Bid- 
Davis  v.  Whitmore,  28  Beav.  617.  dulph  v.  Billiter  Street  Offices  Co.,  W.  N. 

(d)  Parker  v.  Housefield,  2  M.  &  K.        (1895)  98. 

419;   Thorpe  v.  Gartside,  2  T.  &  C.  Ex.  {,/)  Smithett  v.   Ilcsketh,  44  Ch.  D. 

730  ;  Lister  v.  Turner,  5  Ha.  281,  293  ;        161*. 
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CHAP.  XXIX. 


Successive 
redemptions. 


Mortgagor 
not  entitled 
to  further 
time  for 
redemption. 


Prior  mort- 
gagee post* 
poning 

security. 


Judgment 

credit 


several  subsequent  incumbrancers,  the  general  practice  is  to  grant 
only  one  period  for  redemption  (/). 

Successive  periods  were  granted  on  the  application  of  a  second 
mortgagee  of  a  reversionary  interest,  who  stated  that  such  in- 
terest was  valuable  and  likely  to  fall  in,  though  the  priorities 
were  not  admitted  or  proved  (/r). 

In  one  case,  under  special  circumstances,  where  the  plaintiffs, 
who  were  first  mortgagees,  claimed  also  as  third  mortgagees,  and 
there  were  several  subsequent  mortgagees,  successive  periods  of 
redemption  were  granted  on  the  application  of  the  plaintiffs, 
with  the  concurrence  of  the  other  incumbrancers,  though  the 
priorities  were  not  admitted  as  proved  (/). 

As  a  general  rule,  successive  periods  for  redemption  will  be 
limited  only  at  the  request  of  the  puisne  incumbrancers,  and 
not  at  the  request  of  the  mortgagor,  who  has  of  himself  no 
right  to  more  than  the  one  period  of  six  months  for  redemp- 
tion (///).  In  one  case,  where  a  foreclosure  action  was  brought 
on  as  a  short  cause  on  motion  for  judgment  in  default  of 
pleading  against  a  second  mortgagee,  and  in  default  of  appear- 
ance against  the  mortgagor,  successive  periods  for  redemp- 
tion were  allowed ;  but  this  decision  appears  to  be  an 
exception  to  the  usual  practice,  and  is,  perhaps,  attributable 
to  the  special  circumstances  of  the  case,  which  are  not  re- 
ported (>/). 

Where  a  foreclosure  action  was  brought  against  the  mortgagor 
and  a  mortgagee  who  had  joined  in  the  plaintiff's  mortgage  to 
postpone  his  own  originally  prior  security,  and  as  surety  for  the 
mortgagor,  it  was  held  that  only  one  period  of  six  months  could 
be  allowed  to  both  defendants  (o). 

Where  there  are  several  judgment  creditors  subsequent  to  the 
mortgage,  and  no  intermediate  incumbrancers,  they  will  be 
allowed  but   one  period    for  redemption;    for,  otherwise,  the 


/  /      ,    L.  R.   12  Eq. 

General  Credit  and  Discount  Co.  v. 
Glegg,  22  Ch.  I).  649  ;  Smith  v.  Olding, 
25  «  !..  I».  162  ;  Piatt  v.  Mendel,  27  Ch. 
D.  241       /   ■■  ■  Ibi  *  <in a  .\   Plymouth 

Co.,  W.  N.  [188 1  116;  VobU  v.  Man- 
ley,  28  Ch.  I).  664  :  Mutual  /.</■  '  - 
turance  Soe.  \.  I  Ch.  D.  460, 

O.A.;    Tufnellv.  Nichols,  W.  N.    I      i 

Smithett  v.  Eesketh,  4  I  Oh.  D. 
161. 

BertUn  v.  Gordon,  W.  N.    i 


'!)  Smithett  v.  Eesketh,  44  Ch.  D. 
161. 

(m)  Piatt  v.  Mendel,  27  Oh.  D.  246, 
2 is.  Bee  Cave  v.  Foulkes,  5  L.  J.  Ch. 
206  ;  Whitworth  v.  "Rhodes,  20  L.J.  Ch. 
in.-  ;  Badclifv.  Salmon,  4  DeGh  &  S. 
626  ;  Mutual  Life  Soe.  v.  Ldngley,  26 
Oh.  I).  686  ;  Vobl  \.  Manley,  28  Ch. 
I).  664. 

(«)  Sweet  \.  Combley,  26  Oh,  D. 
463,  n. 

(»)  Smith  v.  Olding,  26  Ch.  1).  462. 
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process  of  successive  foreclosures  of  judgment  creditors  would    chap.  xlix. 
be  interminable  (p). 

In  an  action  for  foreclosure  by  second  mortgagees,  on  evidence 
that  a  very  small  margin  would  remain  for  third  and  fourth 
mortgagees  of  the  same  property  after  satisfaction  of  the  first 
and  second  mortgages,  the  Court  limited  one  time  for  all  the 
persons  entitled  to  redeem  to  do  so  (q). 

Where  several  puisne  incumbrances  had  been  created  on  the  Puisne  in- 
same  day,  only  one  period  was  allowed  in  respect  of  them  (r).      creat^.i-  >,.• 

So  where  different  persons  claimed  under  the  same  original  day- 
puisne  mortgagee,  some  claiming  as  his  sub-mortgagees,  and  fersonsclaim- 
others  as  entitled  under  his  will  to  the  equity  of  redemption  in  puisne  mort- 
the  sub-mortgage,  only  one  period  was  allowed  (s).  oaoee- 

So,  also,  where  several  persons  are  entitled  successively  to  the  Tenant  for 
equity  of  redemption  under  the  same  instrument,  as  tenant  for  mainderman 
life  and  remainderman  under  a  settlement,  only  one  period  is 
allowed  (t). 

These  rules  as  to  time  apply  to  securities  not  only  upon  real  Rule  as  to 
estate  but  upon  choses  in  action  and  other  personalty,  but  not  to  Persona  ?• 
the  case  of  a  mere  pledge  of  chattels  or  to  the  falling  in  of  a 
policy  of  insurance  which  constitutes  the  security. 

Where  in  an  action  by  a  first  debenture  holder,  the  plaintiff 
had  obtained  an  order  for  sale  which  proved  abortive,  an  order 
was  made  on  the  application  of  the  plaintiff,  with  the  consent  of 
the  other  first  debenture  holders,  defendants,  staying  proceed- 
ings for  sale,  and  directing  foreclosure  in  respect  of  their  com- 
bined debts,  with  one  period  for  redemption  by  the  subsequent 
debenture  holders  and  the  company  («). 

In  matters  relating  to  foreclosure,  the  computation  of  time  is  Meaning  of 
by  calendar  and  not  lunar  months  (x).  "month.  ' 

Where  a  judgment  in  a  foreclosure  action  by  a  first  mortgagee  Computation 
against  puisne  mortgagees  and  the  mortgagor  directs  successive  ^bj^f^t  t0 
redemptions,  and  foreclosures  in  default  of  redemption,  and  a  certificate, 
puisne  mortgagee  makes  default  and  is  foreclosed,  the  person 
next  entitled  to  redeem  must  pay  subsequent  interest  on  the 
whole  amount  due  from  the  puisne  mortgagee  in  default  for 
principal,  interest,  and  costs  (//). 

(p)  Bates  v.  HUkoat,  16  Beav.  139  ;  N.  S.  6S9. 
Stead  v.  Banks,  5  De  G.  &  S.  560.  (t)  Beevor  v.  Luck,  L.  R.  4  Eq.  537. 

(q)  Cripps   v.    Wood,   51    L.   J.    Ch.  (u)  Welch  v.  National  Cycle  Co.,  W.N. 

N.  S.  584.  (1886)  97. 

(r)  Long  v.  Storie,  23  L.  J.  Ch.  200.  (x)  Anon.,  Bam.  Ch.  R.  324. 

(s)  Loveday  v.   Chapman,   32   L.    T.  (y)  Elton  v.  Curteis,  19  Ch.  D.  49. 
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JVriv.it  ive  or 

Bub-mort' 


Where  there  are  separate  redemptions,  the  second  mortgagee, 
as  first  assignee  of  the  equity  of  redemption,  acquires  the  rights 
of  the  mortgagor,  and  he  has  therefore  the  first  right  to  redeem 
upon  payment  of  what  is  due  to  the  first  mortgagee,  who,  upon 
such  payment,  is  ordered  to  convey  to  the  second  mortgagee ; 
but,  in  default  of  payment,  the  latter  is  foreclosed  (z) .  The 
order  to  foreclose  the  second  mortgagee  must  be  made  before 
the  subsequent  accounts  are  taken  (a).  The  second  mortgagee's 
right  to  redeem  being  thus  removed  out  of  the  way  by  fore- 
closure, an  account  is  taken  of  the  first  mortgagee's  subsequent 
interest  and  costs,  such  subsequent  interest  being  calculated  upon 
the  whole  sum  found  due  from  the  second  mortgagee,  that  is, 
upon  the  principal,  interest,  and  costs  (b),  and  upon  payment 
thereof  with  the  amount  originally  found  due,  the  third  mort- 
gagee may  redeem  him,  and  in  default,  is  foreclosed  (c)  ;  and 
this  process  is  carried  on  as  to  all  the  successive  incumbrancers, 
until  the  right  of  the  mortgagor  or  ultimate  owner  of  the  equity 
of  redemption  alone  remains,  when  he  may,  in  like  manner, 
redeem,  and  in  default  will  stand  dismissed  or  foreclosed,  as  the 
case  may  be,  and  in  the  latter  case  the  estate  remains  to  the  first 
mortgagee  free  from  all  incumbrances. 

"Where  there  are  several  incumbrancers  and  the  mortgagor's 
suit  for  redemption  is  dismissed  (which  is  generally  equivalent 
to  foreclosure  (d)  ),  the  last  incumbrancer  becomes  quasi  mort- 
gagor, and  the  others  become  first  and  subsequent  incumbrancers 
according  to  their  priorities  (e). 

But  the  judgment  also  provides  for  the  case  of  the  second 
incumbrancer  redeeming  the  first,  and  for  subsequent  account  of 
what  is  due  to  the  second  incumbrancer,  and  so  on,  if  there  be 
several  incumbrancers ;  and  ultimately  the  last  incumbrancer 
must  be  redeemed  by  the  mortgagor,  or,  in  default,  he  will  be 
dismissed  <»r  foreclosed  as  the  case  may  be. 

When  the  mortgagee  has  incumbered  his  mortgage,  redemp- 
tion will  be  decreed  on  payment  into  Court  by  the  mortgagor 
of  the  mortgage  debt;  and  upon  such  payment  the  mortgagor 
i    entitled  to  a  conveyance  from  the  mortgagee  and  sub-mort- 


(*)  Whitworth  v.  Rhodes  20  L.J.  Ch. 
106  .  Radcliff  v.  Salmon,  I  De  G.  & 
S.  526 ;  Cavt  v.  Foulto,  6  L.  J.  Oh. 
206. 

Whitbread  v.  lyall,  8  !>'•<;.  ME. 
I,.  .l.l.  ;   //  ebtter  v.  Patteeon, 


26  Mi.  I).  626. 

a    Elton  v.  Ourleis,  19  Oh.  I).  49. 

s    Bingham  \.  King,  II  W.  R.  414. 

(il)  See  ante,  p.  7^<>. 

lej  Cottinghamy.  Earl  of  Shrewsbury, 
3  J  In.  637.  ' 
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gagee,  and  delivery  of  the  deeds  at  once,  without  waiting  for  chap.  xux. 
the  accounts  to  be  taken  between  them  (/).  In  the  case  of  a 
derivative  mortgage  or  sub-mortgage,  the  judgment  directs  {(J) 
an  account  of  what  is  due  to  the  original  mortgagee  or  his 
assignee,  and  then  of  what  is  due  to  the  derivative  or  sub- 
mortgagee ;  and  that  upon  payment  to  the  latter  of  the  sum 
due  to  him,  not  exceeding  the  sum  found  due  to  the  original 
mortgagee,  and  on  payment  of  the  residue,  if  any,  of  what  is 
due  to  the  original  mortgagee,  both  of  them  shall  reconvey  to 
the  mortgagor.  In  case  of  default  and  foreclosure  or  dismissal, 
as  the  case  may  be,  after  the  computation  of  the  subsequent 
interest  and  costs  due  to  the  derivative  or  sub-mortgagee,  he 
is  ordered  to  reconvey  on  payment  of  that  amount  by  the 
original  mortgagee,  and  in  default  of  payment  the  latter  is 
foreclosed. 

"Where  there  are  several  mortgagees,  and  the  first  is  also  part  Mortgagee 
owner  of  the  equity  of  redemption,  the  judgment  directs  (h)  that  equity  of ° 
upon  payment  to  the  first  mortgagee  of  all  that  is  due  to  him  by  redemption, 
the  second,  the  former  shall  convey  the  whole  estate  subject  to 
his  right  to  redeem  the  part  in  the  equity  of  redemption  whereof 
he  is  interested ;  on  default  of  payment  the  second  mortgagee 
is  foreclosed  in  the  usual  manner.  The  owner  of  the  residue  of 
the  equity  of  redemption  redeems  on  payment  of  all  that  is 
due,  but  receives  a  conveyance  only  of  that  part  in  which  he  is 
interested.  But  it  is  suggested,  that  he  ought  to  have  a  convey- 
ance of  all,  subject  to  the  right  of  the  first  mortgagee  to  redeem 
his  share  of  the  equity  again  upon  payment  of  a  proportion,  on 
the  principle  that  the  mortgagee  must  be  entirely  redeemed  or 
not  at  all,  or  that,  to  avoid  such  a  circuit}^  the  part  owner  of 
the  equity  ought  in  the  first  instance  to  redeem  the  mortgagee 
on  payment  of  a  sum  proportioned  to  the  redeeming  party's 
share  (/).  In  case  of  redemption  by  the  second  or  other  sub- 
sequent mortgagee,  he  is  redeemable  in  his  turn  by  the  first 
mortgagee  being  owner  of  part  of  the  equity  and  by  the  owner 
of  the  residue  of  the  equity  on  payment  by  each  of  a  part  of  the 
mortgage  debt  proportioned  to  his  share,  and  upon  redemption 
the  estate  is  conveyed  to  them  in  the  proportions  in  which  they 

(/)  Lysaght  v.  Westmacott,  33  Beav.  (ft)  See  the  decrees  in  Soberv.  Kemp, 

417,  L.  J  J.  6  Ha.  155  ;    Lloyd  v.  Douglas,  4  T.  & 

(g)  Dalton  v.  Wilson,  Seton,  5th  ed.  C.  Ex.  448. 

p.    1731.       And    see   Loot   v.    Thorpe  (i)  Fish.  Mtg.,  4th  ed.  p.  944. 
(12  Jan.  1876,  B.  154),  ibid. 

VOL.  II. R.  R 
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CHAP.  XIJX. 


Mortgage  of 
distinct  parts 
of  estate  to 
different 
mortgagees. 


Inquiry  as  to 
priorities. 

Enlargement 
of  time  for 
payment. 


Grounds  for 
enlargement 
must  be 

shown. 


are  entitled.  If  the  first  mortgagee  do  not  make  the  payment 
in  respect  of  his  share  in  the  equity,  the  suit  in  respect  thereof 
is  dismissed,  and  upon  the  like  default  by  the  other  owner  of 
the  equity  he  is  foreclosed. 

Where  a  puisne  mortgagee  of  estates,  distinct  portions  of 
which  have  been  previously  mortgaged  to  several  persons,  seeks 
redemption  and  to  foreclose  the  mortgagor,  he  is  entitled  to  a 
judgment  that  he  may  redeem  both  or  either  of  the  estates.  If 
he  redeem  both,  he  may  foreclose  the  mortgagor,"  unless  he  also 
redeem  both.  If  he  redeem  but  one,  the  mortgagor  must 
redeem  that  one  or  be  foreclosed ;  and  as  to  that  which  the 
plaintiff  does  not  redeem,  his  suit  will  be  dismissed  (k). 

Where  questions  arise  as  to  the  priorities  of  several  securities, 
an  inquiry  will  be  directed  (/). 

Although  the  Court,  after  default  by  the  mortgagor  in  pay- 
ment of  the  debt,  will  give  the  mortgagee  relief  by  foreclosure, 
and  in  certain  instances  by  sale,  yet  the  Court,  in  accordance 
with  its  principle  of  considering  the  estate  a  security  only,  will 
grant  the  mortgagor  every  fair  allowance  of  time  to  enable  him 
to  discharge  the  debt.  The  time  for  payment  may  be,  there- 
fore, renewed,  on  proper  application  to  the  Court,  even  after  the 
decree  is  signed  and  inrolled  (m)  ;  nor  will  it  make  a  difference 
that  the  proceedings  are  under  7  Geo.  II.  c.  20,  s.  2  (n),  so  that 
the  time  may  be  enlarged  in  the  latter  case  (o). 

An  order  to  enlarge  the  time  for  payment  in  a  foreclosure 
suit  is  not  a  matter  of  course,  and  may  be  refused  where  no 
excuse  for  the  default  is  stated,  or  where  the  security  is  not 
shown  to  be  ample  (/?).  But  in  a  case  where  the  default  in 
payment  by  the  mortgagor  on  the  day  fixed  was  occasioned  by 
the  act  of  the  mortgagee  preventing  the  mortgagor  from 
receiving  the  rents  of  the  property,  the  time  was  enlarged  for 
three  months  on  terms,  notwithstanding  there  was  doubt 
whether  the  value  of  the  security  was  ample  (q). 


(A)  Felly  \.  Wathen,  7  Ea.  861,  363; 
app.  on  another  point,  I  l)e  G.  M.  & 
<■    16. 

a,  Duberly  v.  Day,  I  I  Beav.  9.  Sco 
Bartlett  \.  Bet  .  L.  I:.   L2  Eq.  895. 

I  .,  Barn.  221  ;  Cooker  v. 
/  ,  1  Ch.  ( la.  61  .  Ismoord  v. 
'  '.  i    I,''  p.  in  Ch.  i  39 ;   Edwards 

\      i  unlife,    I     M.-hI'I.    287  ;    Ford    v. 
/  •  ri,.  691  ;    ThornhiU  \.  Man- 


ning, 1  Sim.  N.  S.  461  ;  Trees  v.  Coke, 
L.  R.  G  Ch.  A.  (ili). 

(n)   Ante,  p.  878. 

(o)    //  akerell  v.  Delight,  9  Ves.  36. 
Yanny  v.  Edwards,  l  Rubs.  124 ; 
Eyre  \.  Hanson,  2  Beav.  178;  Jones  v. 
Cn  wicke,  '■>  Sim.  304  ;  Boothe  v.  Crcs- 
wiek,  Or.  &  Ph.  861. 

(ij)  Qeldard  v.  Hornby,  1  Ha.  251. 
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The  time  may  be  enlarged  on  terms  pending  an  appeal  (;•).         chap.  xlix. 

Where   the  mortgagee  has  received  the  rents  between  the  Enlargement 

certificates  and  the  time  fixed  for  payment,  the  Court  will,  on  j^j^J8 

motion,  refer  it  back  to  chambers  to  continue  the  account,  or,  to  Receipt  0f 

save  delay,  will  accept  evidence  of  the  exact  amount  which  will  rents  by  mort- 

i  i   .      .  •  .,,  gagee  alter 

be  due  to  the  plaintiffs ;    and  m    either   case  will  fix  a   new  certificate. 

day  (s),  unless  under  special  circumstances  (t).  Where  a  mort- 
gagee receives  rents,  after  default  has  been  made,  on  the  day 
fixed  by  the  order  for  redemption,  but  before  an  affidavit  of 
such  default  is  sworn,  an  order  for  final  foreclosure  will  be  made 
without  any  further  account  (u) . 

Where,  in  a  foreclosure  suit,  objections  were  taken  to  the  certi-  Where  ob- 
ficate,  and  the  time  appointed  for  the  payment  of  the  mortgage  ^rie'to  the 
money  was  likely  to  elapse  before  the  objections  were  heard,  it  certificate. 
was  held  that  the  defendant  should  have  applied  to  the  Court, 
upon  the  objections  being  filed,  to  have  the  time  enlarged  until 
the  objections  were  disposed  of  (x)  ;  the  same  would  apply  to 
the  present  practice  after  a  summons  to  vary  the  certificate. 

The  condition  on  which  the  order  for  enlargement  of  time  is  Conditions  on 
usually  granted,  is  payment  of  the  interest  and  costs  reported  e  argemen  • 
due,  on  or  before  the  time  appointed  for  the  payment  of  the 
whole,  carrying  on  the  account  for  subsequent  interest  and 
costs  (//)  ;  but  in  some  cases  an  additional  time  will  be  given  for 
the  payment  of  such  interest  and  costs,  as  where,  at  the  time  of 
the  application  for  enlargement  of  the  redemption  time,  the 
time  fixed  for  payment  has  nearly  arrived  (s),  or  the  mortgagor 
has  been  prevented  by  the  mortgagee  from  receiving  the 
rents  (a) .  Three  months'  enlargement  of  time  has  been  granted 
upon  the  mortgagor's  immediate  payment  of  5,000/.,  being  half 
the  amount  of  interest  due  (b). 

A  defendant  applying  for  enlargement  of  time  to  redeem  will  Costs  of 
be  ordered  at  once  to  pay  the  costs  of  the  application  (c) .  app 

(»•)  Monkhouse  v.  Bedford   Corp.,  17  (t)   Coleman  v.  Lleivellin,  34  Ch.  D. 

Ves.   380 ;    Finch   v.  Shaw,   20   Beav.  143,  C.  A. ;    Welch  v.  National  Cycle 

555.     See  Eenvoize  v.  Cooper,  1  S.  &  St.  Works,  W.  N.  (1886)  196. 

365.  (u)  National  Permanent,  §c.  Building 

(s)   Garlick  v.  Jackson,  4  Beav.  154  ;  Soc.  v.  Eaper,  (1892)  1  Ch.  54. 

Alden   v.   Foster,   5   Beav.    592;    Ellis  (.r)  Eenvoize  v.  Cooper,  I  S.  &  St.  364. 

v.    Griffiths,    7    Beav.    83  ;     Constable  \y)  Eyre  v.  Hanson,  2    Beav.    478 ; 

v.  Hoivick,  5  Jur.  N.  S.  331  ;    Webster  Edwards  v.  Cunliffe,  1  Madd.  287. 

v.  Patteson,  25   Ch.  T>.  626;   Lacon  v.  («)  Eyre  v.  Hanson,  sup. 

Tyrell,W.'N.  (1887)   71;    Jtnner-Fust  (a)  Gcldard  v.  Hornby,   1   Ha.  251, 

v.  Needham,   32  Ch.  D.   582,   C.  A.  ;  sup.  p.  1032. 

Cheston    v.    Wells,   (1893)    2   Ch.   151.  {b)  Forrest  v.  Shore,.  32  W.  R.  356. 

See  post,  p.  1044.  (<■)  Holford  v.  Tate,  1  K.  &  J.  677  ; 

Finch  v.  Shaw,  20  Beav.  555. 

R  2 
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chap.  xrrx. 

Subsequent 
interest. 


Ability  to 
pay. 


Further 
enlargement. 


After  the  time  has  been  enlarged,  subsequent  interest  on  the 
principal  and  unpaid  costs  only  is  required,  not  interest  on 
interest  (d),  unless  the  computation  of  subsequent  interest  on 
the  amount  of  principal,  interest  and  costs  certified  to  be  due 
are  made  the  terms  on  which  the  extension  of  time  is  granted  (e). 
This  rule  is  adhered  to  even  where  the  application  for  enlarge- 
ment is  made  on  behalf  of  infants  (/). 

In  order  to  obtain  an  enlargement  of  time,  the  applicant  must 
show  that  there  is  some  probability  of  his  being  able  to  pay  the 
amount  due  at  the  end  of  the  extended  period  (//) . 

Although  the  interest  and  costs  be  not  paid  by  the  mortgagor 
on  the  appointed  day,  yet  if  he  can  give  satisfactory  reasons  for 
his  default,  he  may  obtain  a  fresh  enlargement  (//) .  And,  under 
special  circumstances,  a  further  enlargement  of  time  was  allowed 
after  a  final  order  for  foreclosure  had  been  made,  but  not  drawn 
up  (/).  As  a  general  rule,  a  further  enlargement  will  not  be 
granted  after  time  has  been  once  enlarged  by  consent  (k) . 


Power  of 
attorney  to 
receive 
payment. 


Paymenl  to 
joint  mort- 
gagees. 


iv. — Payment  under  Decree  Nisi. — A  power  of  attorney  from 
the  mortgagee  is  generally  necessary  to  enable  an  agent  to 
receive  payment  under  a  decree  nisi  for  foreclosure  (/).  But 
in  some  cases  where  a  mortgagor  has  made  default  in  attending 
at  a  place  and  time  appointed  for  payment  of  the  money,  fore- 
closure absolute  has  been  ordered,  though  the  agent  of  the 
mortgagee  had  no  power  of  attorney  with  him  when  he  attended 
to  receive  the  money  (m). 

Attendance  of  the  mortgagee's  solicitor  without  a  power  at 
the  time  appointed,  and  of  the  mortgagee  himself  during  part 
of  the  time,  was  held  sufficient  (n) ;  and  even  such  attendance 
after  the  time  (o) . 

Payment  of  the  mortgage  money  to  one  of  several  joint  mort- 
gagees is  not  sufficient  ( j>) .    But  in  a  case  where  two  mortgagees, 


Whitfield  v.  Roberta,  17  Jur.  N. 
S.  1268;    Wilkinson  \.  ChorUsworth,  2 
470  :    Whatton    v.    Cradoek,    1 
Ei  i  n.  267. 

Brewin  v.  Austin,  2  Keen,  212; 
/.,      .  v.  //  harton,  7  Sim.  488. 
{fi  Coombe  v.  Stewart,  L3  Beav.  111. 

Whatton   v.    Cradoek,     l     Keen, 

Breu  in  v.  Austin,  '_'  Keen,  211  ; 
Coombs  v.  Stewart,  L3  Beav.  Ml  ;  //<//- 
ford  v.   Tate,  I  K.  &  J.  '.7  7. 

Edwards  v.  Cunliffe,  I  Ma. 1.1.  287. 

i        \    Creswicke,  9  Sim.  804. 


(/)   Campbell  x.  Moxhay,  18  Jur.  641. 

(/)  Ourney  v.  Jackson,  1  Sm.  &  G. 
App.  26. 

(m)  Cox  v.  Watson,  7  Ch.  D.  19G; 
Moore  v.  Eorsfield,  W.  N.  (1882)43; 
Crawley  v.  Fuller,  AV.  N.  (1890)  35; 
King  v.  Hough,  AV.  N.  (1895)  90. 

(n)  I j  tehtnt  re  v. '  'lamp,  80  Beav.  218 ; 
8.  C,  31  Beav.  678. 

i  Barnard  v.  Norton,  10  L.  T.  N. 
S.  is:;. 

(p)  ifatson  v.  Dennis,  i  DcG.J.  & 
s.  846. 
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who  were  trustees,  were  living  at  a  distance,  payment  out  of    chap.  xlix. 
Court  was  directed  to  one  of  them  (q) . 

Where  a  mortgagee-trustee  has  committed  a  breach  of  trust,  Broach  of 
the  Court  will  restrain  him  from  receiving  the  mortgage  money  trusteed 
in  a  foreclosure  suit,  but  will  direct  the  money  to  be  paid  to  mortgagee, 
the  solicitor  of  the  ccstui's  que  trust,  he  undertaking  to  pay  it  into 
Court  (r). 

V. — Order  for  Sale  in  lieu  of  Foreclosure. — Formerly,  an  order  When  order 
for  sale  must  have  been  made  at  the  hearing,  except  by  con-  bTmademay 
sent  («).  But  under  the  present  practice  such  order  may  be 
made  at  any  stage  of  the  action  (t).  So,  the  plaintiff,  or  any 
person  interested  in  the  equity  of  redemption,  may  now  apply 
for  a  sale  at  any  time  before  the  hearing  (u).  And  an  order  for 
sale  may  be  made  even  after  decree  nisi  for  foreclosure  and 
before  foreclosure  absolute  (%) .  So,  upon  motion  by  a  mortgagee 
for  a  decree  absolute,  a  sale  was  ordered  at  the  instance  of  the 
mortgagor,  he  paying  the  costs  of  the  motion  (//). 

An  order  for  immediate  sale  will  not  be  made  on  the  applica-  Order  for  im- 
tion   of   a   mortgagee,  except  under   special  circumstances  (2).  me  a    sae* 
Generally,  the  accounts  must  first  be  certified  (a),  and  then  a 
period  of  from  one    month  to   six    months,  according  to   the 
circumstances  of  the   particular   case,  will   be  allowed  to  the 
mortgagor  ior  redemption  (b). 

An  order  for  immediate  sale  may  be  made  with  the  consent  Order  by 
of  all  parties  interested  (c) . 

An  immediate  sale  has  been  ordered  in  an  action  for  fore-  Property  of 
closure  against  an  infant  mortgagor,  where  the  Court  has  been  m  an  ' 
satisfied  on  the  evidence  that  such  sale  would  be  for  the  benefit 
of  the  infant  (d). 

Such  an  order  may  be  made  notwithstanding  the  dissent  of  Grounds  for 

immediate 
sale. 

(q)  Bradford  v.  Nettleship,  10  W.  R.  (z)  Green   v.    Biggs,    W.  N.    (18S5) 

264.  128. 

(r)  Snare  v.  Baker,  13  Jur.  203.  (a)    Wade  v.  Wilson,  22  Ch.  D.  235. 

(*)    Wayne  v.   Lewis,  1  Drew.  487  ;  {b)  Staines  v.  Ritdlin,  9  Hare,  App. 

Campbell   v.    Moxhay,    18    Jur.     641  ;  liii.  ;   Smith   v.  Robinson,  1   Sm.   &   Gk 

Woodford  v.  Brooking,  L.   R.    17   Eq.  140  ;  Lloyd  v.  Whiffet/,   17  Jur.   754  ; 

425.  Whitfield  v.  Roberts,  5  Jur.  N.  S.  113  ; 

(t)  See  44  &  45  Vict.  c.  41,  s.  25.  Green  v.  Biggs,  sup.  ;    Wade  v.  Wilson, 

(a)    Woolley  v.  Coleman,   21   Ch.  D.  sup. ;    Jones  v.  Harris,  W.  N.   (1887) 

169.  10. 

(x)    Union  Bank  of  London  v.  Ingram,  (c)   Wigham  v.  Measor,  5  "W.  R.  394. 

20  Ch.  D.  463,  C.  A.  (d)  Mears  v.  Best,  10  Ha.  App.  li.  ; 

{y)  Western  v.  Davidson,  W.  N.  (1882)  Siffkin  v.  Davis,  Kay,  App.  sxi. 
28. 
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CTIAP.   XI.IX. 


Sale  before 
trial. 


Purchaser 
of  equity  of 
redemption. 


The  jurisdic- 
tion to  order 
sale  in  lieu  of 
foreclosure  is 
discretionary. 


the  mortgagor,  if  the  property  is  wholly  unproductive  (<")  ;  or 
where  the  rents  are  insufficient  to  keep  down  the  interest  (,/')  ; 
or  if  the  arrears  of  interest  are  considerable  (y)  ;  or  on  other 
sufficient  grounds,  if  all  parties  interested  are  before  the 
Court  (A). 

A  plaintiff  mortgagee  may  be  entitled  to  a  sale  even  before 
trial,  if  he  show  that  there  is  urgent  necessity  (/).  But  the 
Court  will  not,  as  a  general  rule,  direct  a  sale  upon  an  inter- 
locutory application  (/.•). 

The  sale  may  be  ordered  to  be  made  out  of  Court  subject  to 
such  terms  as  to  security  for  -costs  or  otherwise  as  the  Court  may 
direct  (/). 

An  order  for  sale  or  for  foreclosure,  if  a  sale  could  not  be 
effected,  was  made  at  the  request  of  a  second  mortgagee  (m). 
And  such  an  order  may  be  made  though  the  first  mortgagee  is 
not  a  party  to  the  action  (>/). 

Under  sect.  48  of  the  stat.  15  &  16  Yict.  c.  86,  leave  was 
given  to  a  purchaser  of  the  equity  of  redemption,  who  was  a 
defendant  to  the  foreclosure  action,  to  apply  in  chambers  for 
a  sale  of  the  property  (o) . 

No  sale  could  formerly  be  had  against  a  mortgagee  with  a 
paramount  title  except  with  his  consent  (p). 

And  now,  although  the  Court  may  make  an  order  for  sale 
notwithstanding  the  dissent  or  non-appearance  of  any  party  (q), 
yet  such  an  order  is  entirely  in  the  discretion  of  the  Court,  and 
will  not  be  made  as  a  matter  of  course,  or  without  good  reasons 
being  shown  why  such  an  order  should  be  made  instead  of 
the  usual  foreclosure  decree  (;■)  ;  d  fortiori,  an  order  for  sale  will 
not  be  made  where  the  result  of  a  sale  might  be  oppressive  to 
any  person  interested  (*) .  So,  where  a  first  mortgagee  prayed 
for  foreclosure,  an  application  by  second  mortgagees  for  a  sale  of 


59. 


(c)  Foi  U  r  v.  Harvey,  4  Do  G.  J.  &  S.       831 


/)  Phillips   v.  Outteridge,  1  Do  G. 


(/)  J' 

:.  .1     i3] 


Smith  v.  Robinson,   l    Sim.  &  G. 

I  in ;   Newman  v.  Sel/e,  33  Beav.  622. 

Mm  i  iott  \ .  Kirl ham,  3  ( Hff,  536. 
I i'ii  it  v.  Aehwyn,  \~  L.  J.  Ch.  To. 
(/>■)  London  and  County  Banking  Co.  v. 
Dover,  1 1  Oh.  D,  204.  ' 

Brewer  v.  Square,  (1892)2  Oh.  Ill, 

I I  s.    For  form  oi  ordi  r,  boo  <  Htmbt  i  land 

I  ...  v.  Cumberland  Mary- 
port  Iron  Co.,    L892)  I  <  !h.  92  ;  Seton, 
],.  L690. 
(>»)  Suni  v.  Pattinton,  66  L.  J.  Ch. 


(»)  Grippe  v.  Wood,  51  L.  J.  Ch.  584. 
(o)  Qreenough  v.  Littler,  15  Ch.  D. 
93. 

( //)   I.iini/tiDi  v.  Linn/ton,  7  De  G.  M. 

&  < ; .  30. 

(rj)  See  Wade  v.  Wilson,  22  Ch.  D. 
235. 

(>)  Heath  v.  Crealock,  L.  R.  10  Ch. 
A.  22.  See  "Roberts  \.  Priee,  1  W. 
R.  303;  II m,  ns  v.  Eolton,  Hi  Jur. 
[077  J  Wiekham  \.  Nicholson,  \'>  Beav. 
38;    Provident    Clerics'     Mutual     Life 

Jss/ir.    .Issue,    v.   J.eicisj'W.    N.    (1<S'.)2) 
Mil. 

(«)  Hurst  v.  Hurst,  1G  Bcav.  372. 
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a  building  estate  then  of  insufficient  value  to  cover  the  first    chap.  xlix. 
mortgage,  but  alleged  to  be  likely  to  increase  in  value,  was 
refused  (t) . 

Where  foreclosure   only  was  claimed,  the  Court  refused  to  Notice  of 
order  a  sale  of  the  mortgaged  property  in  the  absence  of  the  fo^ution 
mortgagor,  who  had  no  notice  of  the  application  for  a  sale  (u). 

The  Court  will  not  necessarily  make  an  order  for  the  sale  of  Order  for  salo 
the  whole  mortgaged  property,  but  may  limit  the  operation  of  pr^i-ty 
the  order  to  so  much  as  will  be  sufficient  to  satisfy  the  amount 
found  due  on  the  mortgage  (x) . 

Lord  Hardwicke  seems  to  have  thought  that  deficiency  in  Deficiency  of 
point  of  value  of  the  security  was  a  sufficient  ground  for  making  8ecun  y- 
an  order  for  sale  (y). 

It  seems  that  a  sale  will  generally  be  ordered  where  the  action  Estate  of 
is   brought   against    the   representatives   of   a   deceased  mort-  J0°ret^or 
gagor  (a),  in  which  case  the  mortgagee  will  be  entitled  to  his 
costs  against  the  representatives  (a). 

A  sale  of  an  undertaking  which  is  of  public  benefit  cannot  Public 
generally  be  made  except  under  the  authority  of  an  Act  of  Par-  undertakin8'- 
liament  (b).  But  in  a  recent  case,  Sir  F.  North,  J.,  at  the 
instance  of  debenture  holders  of  a  tramways  company,  made  an 
order  for  the  sale  of  the  undertaking  on  the  ground  that,  by 
sect.  44  of  the  Tramways  Act,  1870  (c),  which  was  incorporated 
with  the  special  Act,  the  company  itself  was  empowered  to 
sell  its  undertaking  (d) .  A  mortgage  of  a  volunteer's  drill-hall 
has  been  enforced  by  sale  (e) . 

Where  land  is  mortgaged  with  stock  or  other  personal  chattels, 
the  proper  order  is  a  sale  of  the  stock  or  personal  chattels  in 
the  first  instance,  and  the  usual  decree  as  to  the  land  for  the 
deficiency  (/). 

In  case  of  a  mortgage  of  a  policy,  a  trust  being  declared  of 
the  policy  moneys,  but  no  right  to  sell  the  policy  given,  upon 
the  death  of  the  assured  the  judgment  is  simply  for  payment  of 
the  mortgage  debt  out  of  the  policy  moneys ;  but  in  a  suit  before 
such  death  the  only  remedy  seems  to  be  foreclosure  (g). 

{t)  Merchant  Banking  Co.  of  London  (a)  Connell  v.  Hardie,  3  Y.  &  C.  Ex. 

v.  London  and  Hanseatic  Bank,  W.  N.  582. 

(1886)  5.  (b)  Blaker  v.  Herts  and  Essex  Water 

(w)  South   Western  District  Bank  v.  Co.,   41    Ch.   D.    399  ;  Be   Barton-on- 

Tumer,  31  W.  R.  113.  Humber  Water  Co.,  42  Ch.  D.  585. 

(x)    Wade  v.  Wilson,  22  Ch.  D.  235.  (c)  33  &  34  Vict.  c.  78. 

(y)   Earl   of    Kinnoul    v.    Mono/,    3  (d)  Bartlett     v.     West     Metropolitan 

Swanst.    208,   n.      See  Dashwood    v.  Tramways  Co.,  (1S94)  2  Ch.  286. 

Bithazay,  Mos.  196.  (e)  Grissell  v.  Money,  38  L.  J.  Ch.  312. 

(z)  Brocklehurst    v.    Jessop,    7    Sim.  (/)  Seton,  4th  ed.,  pp.  1092  ct  scq. 

438.  {ff)  Dyson  v.  Morris.  1  Ha.  413. 
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chap.  xucx.  Where,  in  a  foreclosure  action,  a  mortgagee  had  obtained  a 
Order  for  sale  personal  judgment  for  payment  of  the  mortgage  debt,  and 
does  not  stay    a  decree  njsi  for  foreclosure,  with  liberty  to  apply  for  a  sale,  it 

proceedings  "  • 

on  personal      was  held  that  a  subsequent  order  for  sale  was  not  equivalent  to 
judgment.        a  s^ay  Q£  execution  on  the  personal  judgment,  so  as  to  prevent 

a  bankruptcy  notice  from  issuing  thereon  (g) . 
Power  to  According  to  the  former  practice,  where  an  order  was  made  for 

from  in-  sale  in  lieu  of  foreclosure,  the  sale  was  ordered  to  be  made  free 

cumbrances.  fj>om  the  securities  of  such  incumbrancers  as  concurred,  but 
subject  to  the  securities  of  such  incumbrancers  as  did  not 
concur  (h).  The  Court  may  now  (/)  direct  the  applicant  to 
lodge  in  Court  the  amount  required  to  meet  the  amount  due  to 
dissenting  incumbrancers,  and  declare  the  lands  free  from  their 
charges  upon  such  lodgment  (k). 
Deposit  in  Where  a  mortgagee  objects  to  a  sale,  the  Court  may  order  the 

expenses,  &c.    applicant  to  deposit  in  Court  also  a  sufficient  amount  to  cover 
the  probable  expenses  of  an  abortive  sale,  and  may  fix  a  reserve 
price  sufficient  to  cover  the  amounts  due  to  the  dissenting  mort- 
gagees (/). 
Conduct  The  conduct  of  the  sale  in  a  foreclosure  action,  as  in  a  redemp- 

tion action,  is  a  matter  for  the  discretion  of  the  Court  (in).  In 
the  former  case,  however,  it  would  appear  that,  as  a  general  rule, 
the  conduct  will  be  given  to  the  first  mortgagee  whether  legal 
or  equitable,  if  he  insists  upon  it,  especially  if  the  security 
appears  to  be  insufficient  (n) .  But  the  Court  has  given  the 
conduct  of  the  sale  to  a  puisne  incumbrancer  on  terms,  notwith- 
standing the  objection  of  the  first  mortgagee  (o).  And,  in  the 
absence  of  objection,  the  conduct  has  been  given  to  the  niort- 
gagor,  as  being  the  person  whose  interest  it  was  to  obtain  the 
best  price  (p)  ;  but  the  mortgagor  may  be  required  to  deposit 
in  Court  a  sum  sufficient  to  meet  the  costs  of  the  sale  (<?),  or  to 


(g)  Re  Kelday,   Exp.  Meaton,"W.TS.  See  Corsellia  v.Patman,  L.  R.  4  Eq.  156. 

94.  (>n)  Ante,  p.  738.     See  Exp.   Har- 

(A)    Wickenden    v.  Ragoon,  G  Do  G.  rison,  Be  Jordan,  13  Q.  B.  D.  228. 

M         <;.  210;    Ward  r.  Mackinlay,  2  (»)  Hewitt  v.  Nanson,  28  L.  J.  Ch.  49 ; 

D(   O.J    &  S   368.  Christy  v.   Van   Tromp,   W.  N.  (1886) 

(»;    1 1  &  46  \  in.  o.  il,  s.  /,,  Bel  out  1 1 1. 

ante,  p  (o)    Norman    v.    Beaumont,   W.    N. 

>..n,  Deorei   .  6th  ed.  p.  1689.  (1893)     16.      See    Re     Jordan,     Exp. 

Se<   Woolley  \.  Coleman,  21  Oh.  I».  L69.  Earrison,  L3  0.  B.  I).  228. 

a,   WhitfiMv.  Robert8,6Jux.N.B.  {p)   Davies   v.    Wright,    32   Ch.   D. 

113;   Bellamy  \.  Cookie,    L8  Jur.  466  ;  2'Jo. 

/:>/,,„<  ter  v.  Moxon,   86    Beav,    810;  (7)  Brewer  v.  Square,  (1892)  2  Ch. 

WitU  v.    Young,  W.   N.   (IH70)    172.  ill. 
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give  security  for  such  costs  if  there  is  any  doubt  that  the  pro-     chap.  sxec. 
ceeds  of  sale  will  be  sufficient  to  meet  them  (;•). 

A  sale  may  be  ordered  to  be  made  altogether  out  of  Court  by 
consent,  but  the  purchase-money  will  be  ordered  to  be  paid  into 
Court  (*) .  A  sale  altogether  out  of  Court  will  not  be  ordered 
unless  the  Court  is  satisfied  that  all  persons  interested  in  the 
property  to  be  sold  are  before  the  Court. 

The  reserved  biddings  and  other  matters  relating  to  the  sale  Biddings. 
may  be  fixed  by  the  judge  (7). 

Where  the  mortgagee  has  leave  to  bid,  a  reserved  bidding  is 
fixed  (w)  ;  he  will  not  be  given  the  conduct  of  the  sale  (v)  ;  and 
he  must  abandon  his  right  to  sell  under  his  power  (x) . 

Where  the  mortgagee  has  advanced  monov  on  the  securitv  of  Trustee- 

niorto''io*oc 

an  estate  of  which  he  is  trustee,  he  will  not  be  allowed  to  bid  at 
a  sale  of  the  mortgaged  property  directed  by  the  Court,  if  any 
of  the  cestuis  que  trust  object  (//). 

Formerly,  where  property  in  mortgage  was  sold  by  the  Opening 
direction  of  the  Court,  the  biddings  were  liable  to  be  opened  at 
any  time  before  the  report  had  been  confirmed  absolute ;  this 
period  was  by  statute  (2)  limited  to  eight  days  after  the  certifi- 
cate of  the  purchase  had  been  signed  by  the  judge  in  chambers. 
Biddings  cannot  now  be  opened  after  a  sale  by  auction  or  by 
private  contract  under  the  sanction  of  the  Court,  unless  on  the 
ground  of  fraud,  or  misconduct  of  the  sale  (a) . 

On  a  sale  by  mortgagees  under  an  order  of  the  Court  in  a  Liability  of 
foreclosure  action,  the  mortgagees  are  ordinary  vendors,  and  are  ™Lfe  byS 
not  liable  for  the  acts  of  other  parties  to  the  action  (b).  Court. 

Where  a  sale  has  been  ordered  in  lieu  of  foreclosure,  the  sale  Payment  of 
takes  place  in  default  of  payment  at  the  appointed  time,  and  gakinto  ° 
the  proceeds  of  sale  are  paid  into  Court,  with  liberty  to  the  Court, 
parties  interested  to  apply  by  summons  in  chambers  for  distri- 
bution of  the  money  amongst  the  incumbrancers  according  to 
their  several  rights   and    priorities,  and   for   payment  of  the 

(r)  Woolley  v.  Coleman,  21  Ch.  D.  169.  (v)  Domville  v.  Berrinqton,  2  Y.  &  C. 

See  Davies  v.  Wright,  32  Ch.  D.  220.  Ex.  723. 

(s)  Ralph  v.  Morton,  19  W.  R.  220 ;  (x)  Exp.  Davies,  3  D.  &  C.  504. 

Davies  v.  Wright,  sup.  \y)   Tennant  v.    Trenchard,    L.   R.  4 

(t)   Cumberland  Union  Banking  Co.  v.  Ch.  A.  537. 
Mart/port  Hematite,   $c.    Co.,  (1892)   1  (z)   15  &  16  Vict.  c.  80,  s.  34. 

Ch.    92.      See   R.    S.    C.    Ord.  XLI.  (a)  30  &   31    Vict.  c.  48,  s.   1 ;  Re 

r.  1  (a).  Bartlett,  Newman  v.  Hoole,  16   Ch.   D. 

(u)  Re  Commercial  Bank  of  London,  9  561. 
L.  T.  N.  S.  782,  Bkcy.  (*)  Union  Bank  v.  Munsier,  37  Ch.  T>. 

51. 
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CHAP.  XLIX. 


Application 
of  proceeds 
of  sale. 


Ci  ists  of 

mortjjaffee. 


Paramount 
right  of  first 
mortgagee  to 
payment 
in  "full. 


Payment  to 
subsequent  in- 
cumbrancers. 


Payment  of 
surplus  to 
mortgagor. 


Reversion  on 
mortgage 
fa  mi  inolnded 

in  sale. 


Deficiency  in 


surplus,  if  any,  to  the  ultimate  owner  of  the  equity  of  redemp- 
tion (c). 

The  proceeds  of  a  sale  under  the  order  of  the  Court  will  be 
applied  in  the  same  order  as  in  the  case  of  a  sale  by  a  mortgagee 
under  his  power  (<7) . 

Where  a  plaintiff  mortgagee  prays  for  or  assents  to  a  sale  in 
lieu  of  foreclosure,  he  does  not  thereby  lose  his  right  to  be  paid 
his  costs  of  the  action  in  priority  to  the  defendants  (e). 

"Where  a  first  mortgagee  obtains  an  order  for  sale  in  lieu  of 
foreclosure,  a  puisne  incumbrancer  concurring  in  the  sale  is  not 
entitled  to  any  costs  until  the  first  mortgagee  has  been  paid  in 
full  (/). 

The  Court  may  order  proceeds  of  sale  to  be  paid  out  to  incum- 
brancers upon  affidavit  of  the  exact  amount  due  to  them  without 
an  account  (g),  and  the  surplus  proceeds  (if  any)  to  be  paid  to 
the  mortgagor. 

Where  by  a  marriage  settlement  of  land  a  husband  and  wife 
had  a  joint  power  of  appointment  overriding  the  uses  in  favour 
of  themselves  and  their  issue,  and  in  exercise  of  their  power 
they  mortgaged  the  property  by  deed  containing  a  proviso  for 
reconveyance  of  the  property  to  the  uses  of  the  settlement,  and 
a  power  of  sale  with  a  declaration  that  surplus  proceeds  of  sale 
should  be  paid  to  the  husband,  the  mortgagee  having  sold  under 
his  power,  it  was  held  that  there  was  no  resulting  trust  of  the 
surplus  which  belonged  to  the  personal  representatives  of  the 
husband  as  part  of  his  personal  estate  (//). 

Although  the  value  of  the  reversion  in  fee  expectant  on  a 
mortgage  for  a  long  term  of  years  is  nominal,  yet  if,  in  a  fore- 
closure suit,  the  fee  simple  is  sold  under  a  decree  by  consent, 
the  Court  will  direct  a  reference,  to  ascertain  the  difference  in 
value  between  the  value  of  the  property  sold  in  that  way,  or  as 
a  term,  and  will  give  the  mortgagor  or  his  representatives  the 
benefit  of  such  difference,  as  representing  value  of  an  interest 
not  included  in  the  mortgagee's  security  (/). 

1 1  mortgaged  property  is  sold  in  a  foreclosure  action,  and  the 
proceeds  of   sale   are  iiisullieieni    <o  satisfy  what  is  duo  on  tlio 

security,  the  decree  Eor  sale  is  not  a  judgment  for  payment  of 


Seton,  Deerei  b,  6th  ed.  p.  1698, 

•  •  anU ,  pp.  9  L0  el  »<  j. 
Cool   \.  Hart,  L.  El.  L2  Eq.  169. 
P  nchard  v.  /■'  llou  i,  L,  El.  I  7   EJq. 
421 . 
*    (/ j   Wonham  v.   ifaohin,  L.  R.  10 


EBq.  117.  notwithstanding  Kenebel  v. 
Sorafton,  L8  Ves.  870. 

Uuilumi  v.  A///r/,   II  \V.  It.  414. 

Jonn  v.  Davies,  8  Oh.  D.  206. 

Foster  \.  Eddy,  L8  Jnr.  7G1  ; 
Outfield  y,  Riehards,  26  Beay.  241. 
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the  balance  duo  after  realizing  the  security  so  as  to  constitute  chap.  xux. 
the  mortgagee  a  judgment  creditor  for  that  amount,  hut  he  will 
he  merely  a  specialty  or  simple  contract  creditor  for  the  balance 
according  as  the  mortgage  deed  contains  or  does  not  contain  a 
personal  covenant  by  the  mortgagor  for  payment  of  principal 
and  interest  (/.•) . 

In  case  of  a  sale,  the  investment  of  the  purchase-money  is  not  Investment  of 
at  the  risk  of  the  mortgagee ;  his  interest  still  runs  on,  and  if  monev,  at 
there  is  any  deficiency  arising  from  the  investment,  he  will  be  wll0se  risk- 
repaid  out  of  the  assets  in  the  administration  suit  in  which  he 
has  proved  his  debt  (/) .     Neither  is  the  investment  made  for 
his  benefit,  so  that  he  cannot  claim  accumulations  arising  from 
the   purchase-moneys,   unless   they   have   been   earned   to   his 
separate  account  (m).     So  where  the  Crown  has  sold  extended 
lands,  the  proceeds  of  which  have  been  paid  into  Court  under 
an  order  obtained  by  the  purchaser  and  invested,  the  Crown 
will  receive  only  its  principal,  interest,  and  costs,  and  not  a 
share  of  the  accumulations  (//). 

Where  mortgaged  property  has  been  sold  by  the  Court,  and  Investments 
the  purchase-money  has  been  invested,  and  the  mortgage  debt  ment  belong 
paid  out  of  it,  the  investment  and  accumulations  belong  to  the  to  mortgagor, 
mortgagor ;  and  if  the  money  is  blended  with  other  funds,  an 
inquiry  will  be  directed  to  ascertain  what  has  arisen  from  the 
investment  of  the  mortgage  fund,  and  of  the  dividends  of  the 
stock  purchased  with  it  (o) . 


Section  V. 

Foreclosure  absolute. 

i. — Final  Order  for  Foreclosure. — Formerly,  on  default  in 
payment  of  the  money  at  the  appointed  time,  the  mortgagor 
stood  absolutely  foreclosed  without  further  order;  but  now  a 
final  order  for  foreclosure  absolute  is  required  (p). 


(k)   Wilson    v.    Lady    Dunsany,    18  («)  Rex  v.  De  la  Jfolte,  2  H.  &  N. 

Beav.   293  ;  Brocklehurst   v.  Jessop,    7  589.     And  see  25  Geo.  III.  c.  35. 
Sim.  438.  (o)   Taylor  v.  Waters,  1   My.  &  Cr. 

(I)  Tompsett  v.  Wickens,  3  Sm.  &  G.  266. 
171.  (p)  Slier iff  v.  Spark,  West,  130. 

{m)  Irby  v.  Irby,  22  Beav.  217. 
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CHAP.  XXIX. 

Final  order 
71-  «  ssary  to 
complete 
foreclosure. 


Application 
for  final 
order. 


Affidavit  of 
default. 


By  whom 
the  affidavit 

must  be  made. 


The  final  order  to  a  decree  of  foreclosure  is  absolutely  neces- 
sary to  its  perfection,  so  much  so  that  without  its  being  obtained, 
a  decree  of  foreclosure  is  not  a  good  defence  to  an  action  to 
redeem  (q)  ;  but  a  release  by  the  mortgagor,  after  the  first 
decree,  would,  apparently,  be  tantamount  for  the  purpose  to  a 
final  order  (r). 

Upon  an  affidavit  of  non-payment  of  the  money  at  the 
appointed  time  and  place,  or  subsequently,  to  the  person  to 
whom  it  is  directed  to  be  paid  or  his  agent,  the  order  for  fore- 
closure contained  in  the  original  judgment  will  be  made  absolute 
by  an  order  which  may  be  obtained  as  of  course  on  motion  (s) . 
The  application  is  now  frequently  made  ex  parte  by  summons 
in  chambers,  whether  proceedings  were  originally  commenced  by 
writ  or  by  originating  summons. 

The  fact  that  the  mortgagor  has  made  default  in  payment  on 
the  day  fixed  for  redemption  must  be  proved  by  affidavit ;  the 
mere  fact  that  the  defendant  has  made  default  in  appearance 
will  not  entitle  the  mortgagee  to  a  final  order  for  fore- 
closure (t). 

It  has  been  repeatedly  held  that  an  affidavit  by  the  mortgagee 
himself  is  necessary,  though  he  has  not  attended  personally,  as 
well  as  by  any  person  attending  on  his  behalf,  of  attendance  to 
receive  the  money,  and  of  non-payment  b}r  the  mortgagor  (it). 
And  this  rule  has  been  carried  so  far  that,  where  one  of  several 
mortgagees,  of  whom  one  was  out  of  the  jurisdiction,  made  an 
affidavit  for  himself  positively,  and  for  his  co-mortgagees  to  the 
best  of  his  knowledge  and  belief,  that  the  money  had  not  been 
paid,  an  order  for  foreclosure  absolute  was  refused  until  produc- 
tion of  an  affidavit  by  all  the  mortgagees  who  were  within  the 
jurisdiction  (.r).  But  where  one  of  two  co-mortgagees  was 
abroad,  and  had  given  a  power  of  attorney  to  an  agent  in  this 
counfry,  an  affidavit  by  the  mortgagee  who  was  in  England 
and  by  the  attorney  that  neither  they  nor,  to  the  best  of  their 
knowledge  and  belief,  the  mortgagee  who  was  abroad,  had 
received  anything,  was  held  to  bo  sufficient  (//). 


Stnhoun  v.  /        !  v,  -.  s.  a.  160. 
Ami  w  e  Ford  \ ,  WatU  U,  2  Ph.  59] , 
,     Ueynoldton  \.  Perkins,  Amb.  664. 

I  i,i  form  of  official  if ,  Bee  National 
I  ■  „,,,/  Benefit  Building  Soo.  v.  Baper, 
(1892    i  Oh    64, 

Patty  v.  Flint,  48  I-  J.  Oh.  696. 


(«)  Moore  v.  Eorsjleld,  W.  N.  (1882) 
18;  Barrow  v.  Smith,  W.  N.  (1886) 
186.  Bee  contra,  Frith  v.  Cook,  "w".  N. 
(1886)  129. 

(./•)    Kinnairdv.  Torke,  60  L.  T.  880. 

(,,)   Docks,-,,  v.  Elte,  W.  N.  (1891)  (if). 
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On  affidavit  of  attendance  of  the  mortgagee  or  his  agent  and     chap.  xlix. 
of   the  mortgagor's  default,   the   judgment  will    generally  be  Mort»-ao-or 
made  absolute  as  a  matter  of  course  (s).  not  attending 

Foreclosure  absolute  has  been  decreed  where  the  mortgagor 
attended  at  the  appointed  place,  but  during  part  only  of  the 
time  appointed  (a). 

In  a  foreclosure  action  against  a  puisne  mortgagee  and  the  When  order 
mortgagor,  the  final  order  for  foreclosure  must  be  obtained  obtained. 
against  the  puisne  mortgagee  before  an  account  is  taken  of 
subsequent  interest  and  costs,  and  a  time  appointed  for  the 
exercise  of  the  mortgagor's  right  of  redemption  (b)  ;  and  if 
great  delay  take  place  in  obtaining  it,  the  Court  will  require 
an  explanation. 

The  owner  of  the  equity  of  redemption  must  be  served  (c) .        Service. 

A  judgment  for  foreclosure  nisi  is  a  "  proceeding  "  within  the  Motion  for 
meaning  of  Ord.  LXIV.  r.  13,  of  the  Rules  of  the  Supreme  after  one 
Court ;  so  that  if  more  than  a  year  has  expired  since  the  date  of  ?ea;v  from- 

.  ...  .  judgment. 

the  judgment,  the  plaintiff,  before  moving  for  an  order  for  fore- 
closure absolute,  must  give  to  the  defendant  one  month's  notice 
of  his  intention  to  proceed  (d) . 

The  Court  will  not  make  a  foreclosure  absolute  in  the  absence  Death  of 
of  a  properly-constituted  representative  of  a  deceased  mortgagor,  before  final 
So,  where  the  defendant  to  a  foreclosure  action  died  insolvent  ortier- 
before  foreclosure  absolute,  and  there  was  no  legal  representative 
of  his  estate,  and  an  order  had  been  made  appointing  one  of 
his  next  of  kin  a  representative  of  the  deceased  for  the  pur- 
poses of  the  action,  the  Court  refused  to  make  the  foreclosure 
absolute  (e ) . 

Where  joint  mortgagees  commenced  a  foreclosure  action  and  Death  of  one 
obtained  a  decree  nisi  appointing  a  day  for  payment,  and  fore-  mort^ao-ees. 
closure  in  default,  but  not  expressly  declaring  that  the  money 
was  payable  to  the  plaintiffs  or  the  survivor  of  them,  and  one  of 
the  plaintiffs  died  before  the  day  appointed,  it  was  held  that  the 
survivor  could  not  obtain  an  order  for  foreclosure  absolute,  but 
that  a  new  day  must  be  given  (/). 

(z)  As  to  attendance  to  receive  the  (d)  Blake    v.    Summer  shy,    W.     N. 

money,  see  ante,  p.  1034.  (1889)  39. 

(«)  Anon.,  1  Coll.  273;  Lechmere  v.  (e)  Aylward  v.  Leicis,  (1891)  2  Ch. 

Clamp,    31     Beav.     578;    Bernard    v.  81.     See  R.  S.  C.  Ord.  XVI.  r.  46. 

Norton,  10  L.  T.  N.  S.  183.  (/)  Blackburn  v.  Value,  22  Beav.  G14  ; 

ib)    Whltbrcad  v.  Lyall,  8  De  G.  M.  Kingsford  v.  Poile,  8  W.  R.  110.     But 

&  G.  383  ;    Webster  v.  Fatteson,  25  Ch.  see  contra,  Browiil  v.   Fledge,   W.  N. 

D.  G26.  (1888)  166. 

{c)  Frees  v.  Coke,  L.  R.  6  Ch.  A.  645. 
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Where,  pursuant  to  an  order  for  sale  in  lieu  of  foreclosure, 
the  mortgaged  property  was  put  up  for  sale  in  lots,  some  only 
of  which  were  sold,  an  order  absolute  for  foreclosure  of  the 
unsold  lots  was  made  on  the  undertaking  of  the  plaintiffs  to 
carry  out  the  contracts  for  sale  of  the  sold  lots ;  and,  by  consent, 
it  was  ordered  that  possession  of  the  unsold  lots  be  given  to  the 
plaintiffs  (g). 

A  mortgagee  who  has  obtained  a  judgment  nisiiov  foreclosure 
fixing  a  day  for  redemption,  cannot  obtain  a  final  order,  if  he 
has  entered  and  received  the  rents  and  profits  before  default  (//). 

In  such  cases,  there  must  be  further  accounts  and  a  new  day 
for  payment  (/).  And  the  mortgagor  will  not  be  required  forth- 
with to  pay  arrears  of  interest  and  costs  (/.■),  as  is  the  rule  where 
the  mortgagor  applies  for  extension  of  time  for  payment  (7). 

This  rule  does  not  apply  where  the  mortgagee  has  received 
rents  after  default  but  before  the  affidavit  of  such  default  has 
been  sworn  (m). 

An  order  for  foreclosure  absolute  has  been  made  without  a 
further  account  at  the  mortgagee's  risk  (u). 

In  the  case  of  an  ordinary  motion  for  a  foreclosure  absolute, 
it  is  sufficient  for  counsel  to  hand  in  a  brief,  duly  indorsed,  to 
the  registrar  of  the  day,  unless  there  are  special  circumstances 
to  be  mentioned  to  the  judge  (o). 

After  the  final  decree  is  entered  up,  parties  caunot  be  added  (p) ; 
but  they  may  be  added  by  amendment  before  the  decree  is  drawn 
up  and  entered  (7). 

A  foreclosure  absolute,  subject  to  the  right  of  the  defendant 
to  apply  that  the  foreclosure  may  bo  opened,  puts  an  end  to  the 
action,  with  the  exception  of  the  settlement  by  the  judge  of  the 
conveyance,  if  the  parties  differ ;  the  Court  has  no  power  to 
add  to  a  final  foreclosure  order  by  appointing  a  receiver  or 
otherwise  (r). 

An  order  for  foreclosure  absolute  for  lands  in  Middlesex,  not 
being  either  a  common  law  judgment  within  sect.  18  of  the 


A'<    Kilham,   Kilham  v.   Kilham, 

l.     I:.   6  I  b.  A. 
846,    •  1,, 1, ink    v.  Jackson,    1 

;  164. 

//</-//    v.    /     ■ .     5   Beav. 

,1  ; .    Allen  v. 

/  dward  ,  42  L.  J.  Ch.  166. 

But  immii,  \ .  Oreenwap,  1 2  Beav. 

r   .,  p    L033. 

(„,  j  ConttabU  \ .  Howit  /,.'>.  I  in-.  N.  S. 


:;.".!  :  .-mil  see  National  Permanent,  $& 
Building  Soc.  v.  Raper,  (1892)  1  Ch.  .'.I, 
in. 1  following  Host  Improvement  Com- 
missioners v.  Usborne,  \V.  N.(1890)  92. 

(«)  Farquharv.  Young,  W. N.  (1886) 
10. 

0)  W.  N.  (1883)  K). 

( //)  Att.-Oen.  v.  Cm  p.  Birmingham. 
1..  I  1..  D.  422,  C  A. 

(q)   Keith  v.  Butcher,  26  Oh.  1).  761. 

\r)    Wills  v.  Luff,  38  Ch.  I>.  197. 
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Middlesex  Registry  Act  (s),  nor  a  decree  or  order  of  a  Court  in     chap.  mx. 
equity  within  sect.  18  of  the  stat.  1  &  2  Yict.  c.  110,  need  not 
be  entered  at  the  Middlesex  Registry  (t). 

ii. — Order  for  Delivery  of  Possession. — A  conditional  order  for  Conditional 
delivery  of  possession  should  be  applied  for  at  the  same  time  as  possession 
the  order  nisi  for  foreclosure.     The  decree  will  then  direct  that 
on  default  of  redemption  within  the  fixed  period,  the  defendant 
shall  stand  foreclosed  and  deliver  up  possession  to  the  plain- 
tiff («). 

An  order  for  foreclosure  absolute  does  not  of  itself  entitle  the  Absolute 
plaintiff  to  delivery  of  possession  of  the  land  enforceable  by  possession 
writ  of  possession  under  Ord.  XLII.  r.  5  (.r)  ;  but  delivery  of  ina.de  ^ . 
possession  will  be  ordered,  if  asked  for  in  the  pleadings  (//) .  pleadings. 

So,  where  an  originating  summons  for  foreclosure  asked  for  When  decree 
delivery  of  possession  in  the  event  of  foreclosure,  and  a  decree  order  °delfvery 
nisi  for  foreclosure  was  made  in  the  usual  form,  not  directing  of  possession, 
delivery  of  possession  ;  it  was  held,  on  motion  for  foreclosure 
absolute,  that  the  final  order  ought  to  direct  the  mortgagor  to 
deliver  up  possession  of  the  property,  and  that  the  mortgagee 
ought  not  to  be  put  to  the  delay  and  expense  of  bringing  a  new 
action  for  recovery  of  possession  (z). 

But  an  order  for  delivery  of  possession  may  be  made  on  the  When 
motion  to  make  absolute  the  order  nisi  for  foreclosure,  though  claimed  in° 
delivery  of  possession  is  not  directed  therein  (a),  and  though  the  pleadings, 
pleadings  do  not  ask  for  possession  (b). 

So  where  an  action  was  commenced  by  summons  claiming-  Order  to 
foreclosure  of  a  sum  of  stock  charged,  but  not  a  transfer  of   r  ns  er  s  c  ■ 
the  stock,  it  was  held  that  the  order  for  foreclosure  absolute 
might   include   a   direction   for  transfer   of  the   stock   to   the 
mortgagee  (c). 

Where  a  receiver  and  manager  of  a  business  has  been  ap-  Order  for  pos- 
pointed  in  a   foreclosure   action,  the   Court   refused  to  make  b^r^trial 
an  order  to  deliver  up  possession  before  trial,  though  it  was 

(s)  7  Anne,  c.  20.  (a)    Salt   v.  Edgar,    W.    N.    (1886) 

(t)  Burrows  v.    Holleg,    35   Ch.    D.  47. 

123.  (b)   Craven  Bank  v.  Hartley,  W.  N. 

(u)    Williamson  v.  Burrage,  56  L.  T.  (1886)    189  ;   Bacon  v.    Tyrrell,  W.   N. 

702.  (1887)  71 ;  Best  v.  Applegate,  37  Ch.  D. 

Ix)    Wood  v.  Wheeler,  22  Ch.  D.  282.  42  ;  Manchester  Bank  v.  Parkinson,  W. 

(y)  See  ante,  pp.  1019,  1021.  N.  (1889)  27. 

\z)  Keith  v.  Dag,  39  Ch.  D.  452.  (c)  Ricketts  v.  Ricketts,  W.  N.  (1891) 

29. 
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shown  that  the  management  of  the  receiver  was  being  interfered 
with  to  the  injury  of  the  property  (d). 

When  the  mortgage  was  of  leaseholds  by  demise,  with  a  de- 
claration of  trust  of  the  nominal  reversion,  the  Court  made  a 
decree  nisi  for  foreclosure  of  the  term  and  reversion,  but  refused 
to  make  a  vesting  order  till  the  final  order  for  foreclosure 
absolute  (e). 

Where  an  order  nisi  for  foreclosure  and  possession  has  been 
made,  an  order  absolute  also  providing  for  possession  may  be 
made  ex  parte  (/).  Where,  however,  possession  was  not  asked 
for  in  the  summons  nor  provided  for  in  the  decree  nisi,  it  was 
held  that  an  order  for  foreclosure  absolute  and  possession  ought 
not  to  be  made  ex  parte  (g). 

An  order  for  delivery  of  possession  has  been  made  even  after 
an  order  for  foreclosure  absolute  (//).  But  as  the  plaintiff  has 
made  two  applications  for  what  might  have  been  done  in  one, 
he  will  be  refused  his  costs  (i). 

An  order  for  delivery  of  possession  will  entitle  the  mortgagee 
to  a  writ  of  possession,  though  the  order  does  not  name  any 
time  at  which  possession  is  to  be  given,  and  will  be  nevertheless 
enforceable  by  attachment  (//). 

An  order  for  delivery  of  possession  included  in  a  judgment 
for  foreclosure  absolute  should  contain  a  description  of  the  pro- 
perty as  set  forth  in  the  mortgage  deed,  so  that  the  sheriff  may 
identify  the  property  of  which  he  is  directed  to  deliver  posses- 
sion (/). 


Mortgaged 
entitli  d  to 
delivery  of 


iii. — Order  for  delivery  of  Title  Deeds. — In  an  ordinaiy  fore- 
closure suit,  it  is  the  practice  of  the  Court  to  order  such  deeds  as 
remain  in  the  hands  of  the  mortgagor  to  be  delivered  up  to  tho 
mortgagee  (m).  Of  course  the  mortgagee  for  a  term  of  years 
cannot  claim  tho  title  deeds  of  the  freehold  without  an  express 
agreement  (n). 


Taylor  v.  Sopere,  W.  N.  (1890) 
L21. 

/.        /•  Empin  .  It  ur,  '  'o.  v .  Bug- 
dm,  41  I-  -I.  Gh.  691. 

(/)  Withallv.  Txxon,  28 Oh.  D.  H3. 

Bet    Craven   Banh    v.   Hartley,    W.   N. 

L80. 

g    I ,  /:.,   v.  Grant,  W.  X.  (1896  28. 

Keith  v.  Day,  89  Oh.  D    I  ■  •    0 

\       ./■  ■  '  i     i .  Ridg  vay,  68  I ..  T.  671. 

-     A<  H/i  v.  Day,  ■  »/>..  .-it  p.  164. 


(/)  Jtr  Jfit/r/s  Mortgage,  GoddarJ  v. 
Eigg,  W.  N".  (1894)  73. 

i/,i  Thynne  v.  Sari,  (1891)  2  Ch.  7'.). 
///)  Holmes  v.  Turner,  7  Ha.  370,  n.  ; 
Heath  v.  Crealock,  L.  Et.  18  Eq.  215 
(affirmed  <>n  other  points,  L.  R.  10  Cb. 
A.  22)  ;  notwithstanding  the  old  cases 
of  Frater  \ .  Jones,  17  \i.  .1.  Oh.  863  ; 
//  iteman  v.  Weatland,  l  V.  &  ,J.  117. 

i,)    ii  iteman  v.  /'  eatland,  sup. 
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A  judgment  of  foreclosure  may  be  made  at  the  suit  of  a  first     chap.  xr.ix. 

mortgagee  without  any  order  against  the  holder  of  the  deeds  for  Bond  fide 

the  delivery  of  them,  as  where  they  are  in  the  hands  of  a  person  holder- 
who  has  taken  them  bond  fide  and  without  actual  or  constructive 
notice  of  fraud  from  a  person  without  title  (o). 

The  plaintiff  is  not  entitled,  on  foreclosure,  to  an  order  for  To  what 

delivery  to  him  of  deeds  subsequent  in  date  to  his  own  mortgage  gagee  is 

and  relating  only  to  the  title  to  the  equity  of  redemption  (p).  entitled. 

Where  in  a  foreclosure  action  personal   judgment  for   the  Purchaser 

mortgage  debt  is  given  against  the  mortgagor,  and  a  foreclosure  gagor  entitled 

decree  is  also  obtained  against  the  mortgagor  and  a  purchaser  to  tra.n.sfer  °f 

°  do  t.  securities. 

from  him,  the  purchaser  paying  off  the  mortgage  is  entitled  to 
have  the  personal  judgment  transferred  to  him  as  one  of  his 
securities  (q). 

Where  in  an  action  by  a  mortgagee  to  enforce  a  mortgage  Payment  into 
debt,  the  defendant  has  paid  the  amount  claimed  into  Court,  he  costs 
cannot  obtain  a  delivery  of  the  title  deeds  to  him  on  payment 
into  Court  of  the  amount  claimed  for  costs.     Ord.  L.  r.  8,  does 
not  apply  (r). 

iv. — Opening  the  Foreclosure. — Even  after  a  decree  of  fore- 
closure absolute,  and  although  the  mortgagee  has  been  in 
possession  for  many  years,  the  Court  will,  under  special 
circumstances,  open  the  decree  (s) . 

In  some  cases,  where  there  was  evidence  of  fraud  or  oppres-  Grounds  for 
sion,  the  foreclosure  was  opened  after  many  years  (7)  ;  and  in  closure? 
other  cases  the  Court  has  granted  the  relief  on  fresh  evidence 
adduced  on  the  mortgagor's  behalf  («). 

A  foreclosure  was  opened  at  the  instance  of  the  heir  of  the  Foreclosure 
mortgagor,  though  the  mortgagor  had  consented  to  the  order  favour  of  heir. 
and  signed  the  registrar's  book  (a;). 

A  judgment  for  sale  in  lieu  of  foreclosure  obtained  against  a 
person  who  was  alleged  to  be  the  heir  of  the  deceased  mort- 
gagor, was  set  aside  where  it  turned  out  that  the  heirship  had 

(o)  Kendall  v.  Hulls,  11  Jur.  864.  and  cases  cited  inf. 

(p)  Greene  v.Foster,  22  Oh.  D.  566.  (t)  Burgh  v.  Langton,  5  Bro.  P.  C. 

(q)   Greenough  v.  Littler,   15  Ch.  D.  213;  Morley  v.  Elways,  1  Ch.  Ca.  107. 

93.  "       '-.C133HI  (M)  Cocker  v.  Bevis,  1  Ch.   Ca.  61; 

(r)  Morgan  v.  Greatrex,  W.  N.  (1884)  Ismoord  v.  Clagpool,  1  Rep.  in  Ch.  139. 

2.  (x)  Ahney    v.    Wordsworth,   9   Sim. 

(s)  See  Ford  v.  Wastell,  2  Ph.   591,  317,  n. 

VOL.  II. — R.  s 
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not  been  proved  (//)  ;  and  the  same  rule  would  doubtless  be 
applied  so  as  to  open  a  foreclosure  absolute. 

Where  the  mortgage  was  of  a  policy  of  life  assurance,  the 
value  of  which  had  been  increased  by  the  death  of  the  assured 
after  the  day  for  payment,  but  before  foreclosure  absolute,  an 
order  for  foreclosure  absolute  made  by  the  chief  clerk  with 
knowledge  of  the  death  was  re-opened  with  subsequent  accounts, 
and  a  further  period  for  redemption  (s) . 

If  the  mortgagee  has  received  rents  and  profits  since  the 
account  was  taken,  but  before  default  has  been  made  in 
payment  on  the  day  fixed  for  redemption,  the  foreclosure  will 
be  opened  (a).  But  if  the  rents  are  received  after  default 
has  actually  been  made  in  payment  on  the  day  fixed,  the 
mortgagee  may  obtain  a  final  order  for  foreclosure  without 
a  further  account  (b),  unless  there  are  special  circumstances  to 
account  for  the  default  (c) . 

So,  where  in  a  f  oreclosure  action  a  receiver  has  been  appointed, 
and  has  received  moneys  not  included  in  the  certificate,  the  fore- 
closure will  be  liable  to  be  opened  (</).  The  mortgagee  will  not 
be  allowed  the  benefit  of  rents  so  received,  except  on  the  terms 
of  bringing  them  into  account,  and  consenting  to  a  fresh  period 
of  redemption  (/) .  And  if  a  mortgagee,  in  order  to  avoid  open- 
ing the  foreclosure,  submits  to  be  charged  with  the  moneys  in 
the  hands  of  the  receiver,  the  judgment  should  reserve  liberty 
to  either  party  to  apply  for  payment  of  any  money  paid  into 
Court,  or  in  the  hands  of  the  receiver  (,/'). 

Where  the  rents  received  by  a  receiver  appointed  in  a  fore- 
closure  action  were  stated  to  be  insufficient  to  pay  his  expenses 
and  remuneration,  the  Court,  upon  the  mortgagee's  submission 
to  have  the  foreclosure  opened  if  it  should  appear  that  there 
were  any  surplus  moneys  in  the  hands  of  the  receiver,  allowed 
the  receiver's  account  to  be  taken  at  once,  postponing  the  question 
of  tlif  receiver's  discharge  until  after  the  account  (g). 


i      a  ter  Banking  Go.  v.  Cooper, 

D.  594. 

Beaton  \.  Boulton,  W.  N.  (1891) 

/■        .     '  I,     l:.  6  Oh.  A. 

846.  i   i ""  av. 

I  . -.  i  . 

.11  rich,  6  Jut  N.  S. 
381  ;  National  Permanent  Building  Soe. 
v.  Ba  L  Oh    64. 

//  .!,.!■,   v.   r.iin  on,  25  Oh.   I >. 


12G. 
{,/)  Barber  v.  JechelU,  W.  N.  (1883) 

91.      But  .sec  hi  I'm,  p.   L057. 

[r)  Jenner-Fuet  v.  Nieedham,  32  Ch. 
D.  682,  0.  A. 

(./')  Ltuh  v.  Sebright,  W.  N.  (1884) 
L34  Bee  also  Holt  \.  Beagle,  66 
L.  T.  692;  Smith  v.  Pearman,W.  N. 
(1888)  L31. 

(>,)  Ellenor  v.  Ugle,  W.  N.  (I8i)f>) 
161. 
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There  are  also  certain  acts  of  the  mortgagee  which  will  of    chap.  xlix. 
themselves  open  the  decree,  as  if  there  has  been  false  evidence,  Conduct  of 
unfair  conduct,  or  collusion  on  his  part  in  obtaining-  the  decree  (//) ;  inortgagee 
or  if,  after  foreclosure,  he  proceed  against  the  mortgagor  on  his  foreclosure. 
bond  or  other  collateral    security  (/),  which  he  may  lawfully 
do  (/»•).     The  Court  will  grant  an  injunction  against  such  pro- 
ceedings, if  the   mortgagee  has   sold   the  estate  or  any  part 
thereof  (/),  and  deprived  himself  of  the  means  of  letting  the 
mortgagor  redeem  (m) . 

A  sale  of  the  estate  after  foreclosure  absolute  to  one  of  the  Sale  to  person 
persons  entitled  to  redeem  at  a  price  equal  to  the  amount  of  redeem. 
principal,  interest,  and  costs  up  to  foreclosure,  was  held  not  to 
open  the  foreclosure  (;/). 

The  foreclosure  will  not  be  opened  unless  the  mortgagor 
satisfies  the  Court  that  he  will  be  able  to  redeem  if  further  time 
is  given  ;  and  he  may  be  required  to  give  security  for  costs  in 
the  event  of  his  default  (o) . 

If  the  foreclosure  is  opened,  there  must  be  a  further  account  Further 
and  a  fresh  period  for  redemption  ( p)  ;  and  in  this  case,  the  0n  opening ' 
mortgagor  will  not  be  required,  as  in  the  case  of  an  application  foreclosure, 
by  him  for  enlargement  of  time,  to  pay  forthwith  the  interest 
and  costs  reported  due  (q). 

A  foreclosure  may  be  opened  as  against  a  purchaser  from  the  Opening  fore- 
mortgagee  after  the  date  of  the  order  for  foreclosure  absolute ;  a„auast  pur. 
and  for  the  purposes  of  an  application  to  open  the  foreclosure,  chaser  from 
the  purchaser  may  be  added  as  a  party  to  the  action  (r). 

Where  a  mortgagee  with  a  power  of  sale  obtains  a  decree  for  Sale  under 
foreclosure  and  then  sells,  he  will  not  be  compelled  to  sell  under  foreclosure! 
his  power,  as  he  might  thereby  incur  the  risk  of  opening  the 
foreclosure  (s) . 

(h)  Burgh  v.  Langton,  5  Bro.  P.  C.  IP.  C.  50  ;  lie  Burr  ell,  L.  R.  7Eq.  399. 
213  ;  Lloyd  v.  Mansell,  2  P.  Wins.  73  ;  (n)  Be  Power  and  Carton':;  Con  tract,  25 

Gore  v.  Staepoole,  1   Dow,  18;  Harvey  L.  R.  Ir.  459. 
v.  Tebbutt,  U.  &  W.  197.  (o)  Bird  v.  Gaudy,  7  Vin.  Abr.  tit. 

(i)  Dashwood  v. Blythivay,  1  Eq.  Ca.  "Mortgages,"  45,  pi.  20.     See  Stevens 

Abr.  317  (D.  3).     See  Ferry  v.  Barker,  v.  Williams,  1  Sim.  N.  S.  545. 
13  Ves.  198;  Dyson  v.  Morris,  1  Ha.  (p)  Alden   v.  Foster,  5   Beav.  592; 

413,  at  p.  427.  Ellis  v.  Griffiths,  7  Beav.  83. 

(k)   Toohe  v.  Hartley,  2  Bro.  C.  C.  (q)  Buchanan  v.  Greenway,  12  Beav. 

126.  355. 

{1)  Palmer  v.  Hendrie,  27  Beav.  349  ;  (r)   Campbell  v.  Holyland,  7  Ch.   D. 

S.  C,  28  Beav.  341.  166. 

(m)  See  Tuokc  v.  Hartley,  sup. ;  Ferry  (.«)    Watson  v.  Marston,  4  De  G-.  M. 

v.    Barker,    8    Ves.    527  ;    Palmer    v.  &  G.  230. 
Hendrie,  sup.  ;    Walker  v.  Jones,  L.  R. 

s2 
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In  one  case,  after  the  inrolment  of  an  order  of  foreclosure 
absolute  obtained  by  a  judgment  creditor,  a  further  time  for 
redemption  was  directed  on  the  ground  that  the  debt  consisted 
of  the  costs  of  the  judgment  debtor  incurred  in  an  administra- 
tion suit,  in  which  the  judgment  creditor  acted  as  her  attorney, 
that  the  interest  of  the  debtor  in  the  administration  suit  was 
five  or  six  times  the  amount  of  the  debt,  that  the  debtor  had 
no  other  means  of  payment,  and  that  the  delay  which  had 
taken  place  in  that  administration  suit  had  not  been  caused 
by  any  fault  on  her  part,  but  in  some  degree  by  the  creditor 
insisting  on  being  made  a  party  to  that  suit  in  respect  of 
his  charge  under  the  judgment,  which  he  was  attempting  to 
enforce  in  the  foreclosure  suit  (t). 

A  decree  of  foreclosure,  however,  will  not  be  opened  by  reason 
of  the  overvalue  of  the  estate,  and  a  parol  agreement  to  permit 
a  redemption  (u)  ;  and  after  many  years'  possession,  the  Court 
will  not  set  aside  the  foreclosure  for  mere  form  (as)  ;  nor  will  an 
action  of  revivor  and  supplement  be  a  waiver  of  the  decree  {y)  ; 
nor  will  the  mere  fact  of  the  mortgagee  devising  the  estate  as 
money  (~) ,  or  noticing  it,  for  a  collateral  purpose,  as  a  debt,  open 
the  foreclosure  (a)  ;  and  if  there  have  been  considerable  altera- 
tions made  in  the  estate,  accompanied  with  length  of  possession, 
the  decree  will  not  be  opened  (b) .  No  general  rule  can,  how- 
ever, be  laid  down  for  opening  a  foreclosure ;  each  individual 
case  must  rest  on  its  own  merits  (c). 

A  foreclosure  absolute  cannot  be  opened  in  part  (d). 

For  an  elaborate  and  lucid  explanation  of  the  principles  on 
which  the  Court  acts  in  opening  foreclosures,  reference  may  be 
made  to  the  judgment  of  Jessel,  H.  R.,  in  Campbell  v.  Holy- 
I'linl  (<•).     The  principles  are  shortly  as  follows  : — 

The  mortgagor  must  make  his  application  to  open  the  fore- 
closure promptly,  that  is,  within  a  reasonable  time.  What  is  a 
reasonable  time  must  depend  upon  the  nature  of  the  proj)erty. 
A  mortgagor  must  come  in  more  promptly  where  a  mortgagee 


fori  v.  WatteU,  -J  Ph.  691. 
WithaU  v.  Short,  3  Bro.  P.  C. 

(x)  Jbtui  v.  Konriek,  ■>  Bro.  P.  0. 

■Ml. 

/.'  . oh't    ''••■  .   GHlb.    lv|.    Rep. 

(;)  8ilber»ohildt  v.    Sehiott,   8  V.  & 
B.   16  ;   StuckvUU  v.  Dolbm,  Bel.  Cu. 


in  Ch.  10. 

(«)  Tooke  v.  Bishop  of  Ely,  6  Bro.  P. 
0.  181. 

(b)  Lcmt  v.  Orupe,  6  Bro.  P.  C.  200  ; 
Tooke  v.  Bishop  of  Ely,  tup, 

(c)  Thornhill  v.  Mn rming,  1  Sim.  N. 
S.  161,  i., i. 

(ft)  Patch  v.  Ward,  i  Gift  9G. 
(>■)  7  Ch.  D.  100,  170. 
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can  enter  into  immediate  possession  of  and  alter  the  property,     chap.  xlix. 
than  where  the  property  is  reversionary  which  he  can  only  sell. 

It  must  be  shown  that  the  mortgagor  had  reasonable  expecta-  Ability  of 
tions  of  obtaining  money  for  payment  on  the  day  appointed,  makegpay-  ° 
and  intended  to  do  so,  but  was  prevented  by  accident  (/).     The  ment  mu8t 
amount  of  the  sum  required  and  the  difficulty  in  raising  it  must 
be   considered  in   determining    what    is    a   reasonable    time, 
whether  the  difficulty  arises  from  the  largeness  of  the  sum,  or 
from  the  property  mortgaged  being  of  a  special  value  to  the 
mortgagor  beyond  any  actual  money  value  which  can  be  set 
upon  it  (g) . 

If  the  property  has  been  sold  after  foreclosure  absolute,  the  Purchaser 
length  of  time  which  has  elapsed  between  the  date  of  the  order  gaffee-williiot 
for  foreclosure  absolute  and  that  of  purchase  will  be  taken  into  be  disturbed 
consideration.     The  Court  will  be  loth  to  disturb  a  person  who  strong- 
purchases  many  years  after  the  date  of  the  order  with  no  notice  orounas. 
of  any  circumstances  which  might  lead  to  opening  the  fore- 
closure.    But  the  case  is  otherwise  with  a  purchaser  who  buys 
the  estate  shortly  after  the  date  of  the  order,  especially  if  he  has 
notice  of  any  such  circumstances  ;  in  such  a  case  the  purchaser 
must  be  taken  to  know  that   the  foreclosure  is  liable  to   be 
opened. 

Finally,  the  Court  will  consider  whether  the  default  of  the  Court  will 
mortgagor  in  paying  the  money  at  the  time  appointed  on  which  COQduct  0f 
the  final  order  was  made,  was  owing  to  intermediate  negotia-  mortgagee, 
tions  or  conduct  on  the  part  of  the  mortgagee  which  led  the 
mortgagor  to  think  that  payment  on  that  day  would  not  be 
required. 

A  foreclosure  will  not  be  opened  merely  on  the  ground  that  a  Omission 
receiver  appointed  by  the  Court  in  the  action  has  omitted  from  receiver's 
his  account  by  mistake  rents  which  he  has  received  (//).  accounts. 

(/)  Patch  v.    Ward,    L.  R.    3   Ch.  into    account    in    foreclosure  actions 

A.  203,  212.  sums  in  the   hands  of  receivers,   see 

(a)  See  Joachim  v.  M'Donatt,  9  Sim.  Barber  v.  Jeckells,  W.  N.   (1893)  91  ; 

314,  n.  Lusk  v.  Sebright,  W.  N.   (1894)   134  ; 

(h)  Ingham  v.  Sutherland,  63  L.  T.  Simmons  v.  Blandy,  (1897)    1   Ch.   19. 

614.     For  forms  of  orders  for  bringing  See  also  Seton,  5th  ed.  p.  2143. 
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Section  VI. 
Foreclosure  or  Sale  in  Special  Cases. 

i, — Foreclosure  or  Sale  against  Infants. — If  the  heir  or  devisee 
of  the  mortgagor  is  an  infant,  a  foreclosure  or  sale  in  the 
alternative  is  prayed  (i)  ;  and  if  a  foreclosure  alone  is  prayed, 
the  Court  will,  with  the  mortgagee's  consent,  refer  it  to  chambers 
to  inquire  whether  it  will  not  be  for  the  infant's  benefit  that  a 
sale  should  be  made  (k)  ;  but  the  mortgagee  may  object  to  such 
a  reference  and  insist  on  a  foreclosure,  and  it  is  clear  that  he 
may  obtain  a  decree  of  foreclosure  against  an  infant  (I). 

The  usual  order  on  an  action  of  foreclosure  against  an  infant 
is  for  a  reference  to  chambers,  to  take  the  account  in  the  usual 
way,  and  appoint  a  day  for  payment,  and  in  default  of  payment, 
the  defendant  is  to  be  foreclosed ;  and  the  decree  is  to  be 
binding  on  the  infant,  unless,  on  being  served  with  a  subpoena 
to  show  cause  against  the  same,  he  shall,  by  a  day  six  months 
after  he  shall  have  attained  the  age  of  twenty-one  years,  show 
to  the  Court  good  cause  to  the  contrary  (ni).  This  does  not 
apply  when  the  infant  is  a  trustee  for  himself  and  others  (»). 

An  infant,  being  defendant  in  a  foreclosure  suit,  is  not 
entitled  to  a  decretal  order  on  motion  under  7  Greo.  II.  c.  20,  or 
under  the  general  jurisdiction  of  the  Court,  to  take  an  account 
of  what  is  due,  and  for  a  reconveyance  on  payment  of  the 
sum  found  due,  with  a  stay  of  proceedings  in  the  meantime  (o). 

Where  the  property  was  not  worth  the  mortgage  money,  and 
the  plaintiff  offered  to  pay  the  infant's  costs,  an  immediate 
r  for  foreclosure  absolute  was  made  without  giving  a  day  to 
show  cause  (_/>). 

Foreclosure  was  made  absolute  in  an  action  by  a  legal  mort- 
gagee against  an  infant  whose  interest  had  accrued  after  the 


(i)  Booth    v.    Rich,    1    Vern.    295 ; 
..     Eea     Id,    7    Sim.    669; 
p.,    8   Sim.    170.     See    Button   v. 
I        I..  586. 

.    ' ,  3  L.  J.  Oh.  62; 

/    v,  Mon&ey,   1    V.  &    B.    223; 

Goodier  v.  JLshton,   I  I  \  i    - 

83.     Aa  to  the  parol  nol  demurring, 

Cat  ver,  3  M\ .  &  <  'r.  L57. 

Williamson    r.  G  L9  Ves. 

in-     Mallach    \.   Gallon,  3    P.  Wine. 

I'.  Win    ...-'.  n.  ; 

//  inchi  i'  i  \ ,  /•'""  or,  8  Ve  i. 

317;   Booth  v.  Rich,  tup. ;  Oundrv  v. 

I,  .■  V.  in.  179  ;    Taylor  v.  Phil- 


lips, 2  Ves.  Sen.  23.  And  see  Price  v. 
Carver,  3  My.  &  Cr.  157. 

(»»)  3  Bao.  Abr.  <>  1  o ;  Bennett  v. 
Edwards,  2  Vern.  392  ;  Leving  v.  Lady 
Coverlet/,  Preo.  Oh.  229;  Newbury  v. 
Marten,  L5Jnr.  L66;  Bennett y.Sarfort, 
L9  W.  K,  128  ;  Gray  v.  Bell,  30  W.  E. 
i  06  :   dfellor  v.  Porter,  25  Oh.  I).  L58. 

(//)    Foster  v.  I'urhrr,  H  C!i.  I).  117,  E. 

(i>)    Tm/litr  v.  Coii/cx,  '.',  I  l.i.  2(i.'J. 

(//)  Croxon  v.  Lever,  L2  W.  R.  237; 
Bennett  v.  Earfoot,  19  \V.  E.  428; 
Wolverhampton,  $o.  <'o.  v.  George,  24 
Oh.  1).  707. 
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judgment,  the  infant's  guardian  consenting,  and  the  mortgagee    chap.  xlix. 
offering  to   pay   the   infant's   costs   as    between   solicitor   and 
client  (</). 

If  there  are  several  defendants  and  default  is  made  in  pay- 
ment, the  foreclosure  will  be  made  absolute  on  such  of  the 
defendants  as  are  adult,  but  as  to  the  infants,  the  clause  nisi 
may  be  repeated  (r). 

The  infant,  however,  need  not  wait  until  twenty-one  to  show  Infant  show- 
cause  against  the  decree-  He  may,  by  his  next  friend,  show  D°  c 
cause  at  any  time  (s).  If  he  shows  cause,  he  may  put  in  a  new 
defence  (t) .  He  cannot,  however,  go  into  the  account  or  redeem, 
but  must  show  error  in  the  decree  (u) ;  and  if  he  does  not  show 
cause  within  the  limited  time,  he  will  be  bound  (x) .  The 
process  by  subpoena  is  to  be  served  on  the  defendant  on  his 
coming  of  age,  and  is  a  judicial  writ  (//).  And  no  alteration 
has  been  made  in,  this  practice  since  the  passing  of  1  Will.  IV. 
c.  47,  s.  10,  which  has  provided  that  the  parol  shall  not  demur 
by  reason  of  infancy  (z),  or,  in  other  words,  that  proceedings 
shall  not  be  stayed  till  he  attains  full  age. 

In  Price  v.  Carver  (a),  Lord  Cottenham,  C,  said,  with  refer-  Parol 
ence  to  the  last-mentioned  Act,  "  I  have  always  conceived  that  demurrmff- 
the  parol  demurred  in  equity  in  those  cases  only  in  which  it 
would  have  demurred  at  law ;  the  origin  and  limits  of  this 
course  at  law  are  well  explained  in  Flasket  v.  Beebij  (b),  and  the 
cases  there  put,  of  the  parol  demurring,  have  no  reference  to 
the  cases  in  equity,  in  which  a  day  is  given  an  infant  to  show 
cause ;  indeed,  the  shape  of  the  decree  in  the  two  cases  is 
perfectly  different ;  when  the  parol  demurs  in  equity  nothing 
is  done  to  affect  the  infant ;  but  when  a  day  is  given  the  decree 
is  complete ;  but  the  infant  has  a  day  given  to  show  cause 
against  it,  and  if  he  do  not  show  good  cause  within  the  time 
specified,  he  is  bound.  In  some  cases,  indeed,  the  distinction 
is  most  apparent,  the  Court  deciding  that  the  parol  did  not 

(<?)    Young  v.  Cocker,  32  W.  R.  359.  317  ;    Willianison  v.  Gordon,  sup.;  Kel- 

(r)    Williamson   v.    Gordon,    19    Ves.  sail  v.  Eelsall,  2  My.  &  K.  409,  414. 

114.  (x)  3  Bac.  Abr.  615. 

(s)  Richmond  \.  Tayleur,  1  P.  Wms.  (?/)  1  Dan.  Ch.  Pr.  6th  ed.  p.  179. 

736  ;  Bennett  v.  Lee,  2  Atk.  531.  (z)  Price  v.  Carver,  3  My.  &  Cr.  157  ; 

(I)  Bennett  v.  Lee,  sup. ;  Fountaine  v.  Scholefield    v.    Heafield,    7    Sim.    669  ; 

Came,    1    P.    Wms.    504 ;    Napier    v.  S.  C,  8  Sim.  470. 

Effingham,  2  P.  Wms.  401.  {a)  3  My.  &  Cr.  157.    See  Scholefield 

(u)  Mallack  v.    Galton,   3   P.  Wms.  v.  Heafield,  sup. 

352  ;  Lync  v.  Willis,  3  P.  Wms.  352,  n. ;  (b)  4  East,  485. 
Bishop  of  Winchester  v.  Beavor,  3  Ves. 
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demur,  and  therefore  making  the  decree,  but  giving  the  infant 
a  day  to  show  cause.  All  cases  of  foreclosure  and  partition, 
and  all  others  in  which  a  conveyance  is  required  from  an  heir, 
except  those  in  which  the  parol  would  demur  at  law,  are  cases 
in  which  a  day  is  given,  hut  the  parol  does  not  demur.  Of  all 
such  cases  the  statute  takes  no  notice,  and  affords  no  remedy 
for  them,  except  that  by  the  11th  section  it  enables  the  Court 
to  take  froni  the  infant  the  legal  estate  of  property  decreed  to 
be  sold  for  the  payment  of  debts,  but  for  that  purpose  only. 
In  all  other  cases  in  which  a  conveyance  is  required  from  an 
infant,  the  law  remains  as  before,  and  the  practice,  therefore, 
must  remain  the  same  ;  there  must  be  a  decree  for  the  infant  to 
convey  at  twenty-one,  and  he  must  have  a  day  to  show  cause  as 
before." 

Under  special  circumstances,  the  Court  will  refuse  a  decree  of 
foreclosure  against  an  infant,  as  in  a  case  in  which  a  mortgage 
Mas  assumed  to  be  made  under  a  power,  and  it  was  a  question 
whether  the  power  was  well  exercised  (c)  ;  and  in  another 
case  (d),  in  which  the  security  was  defective,  but  the  heir  was 
bound  to  make  further  assurance  by  his  ancestor's  covenant. 
In  the  latter  case  the  Court  ordered  the  account  to  be  taken,  and 
a  day  appointed  for  payment,  and  in  case  of  default  the  mort- 
gagee was  to  be  let  into  possession,  and  the  infant,  on  attaining 
twenty-one,  was  to  convey,  unless,  within  six  months,  he  showed 
good  cause  to  the  contrary. 

The  right  of  an  infant  in  a  foreclosure  action  to  a  day  to 
show  cause  is  not  affected  by  sect.  30  of  the  Trustee  Act, 
1850  (e),  repealed  but  virtually  re-enacted  by  the  Trustee  Act, 
L893  (,/'),  whereby  a  vesting  order  consequential  on  a  judgment 
against  an  infant  for  the  conveyance  of  land  is  made  binding 
on  the  rights,  legal  or  equitable,  of  an  infant,  inasmuch  as  a 
judgment  for  foreclosure  is  not  made  in  the  form  of  a  judgment 
for  conveyance  (;/). 

If  is  now  the  usual  practice  to  order  a  sale  whore  the  Court  is 

fied,  by  referenoe  to  chambers,  that  this  course  will  be  best 

in   the   interests  of  the  infant.      And  whoro  it  appears  clear, 

from  the  cirouinslancoK  of  Hie  case,  that  a  sale  would  bo  for  the 


■   i .  /,..■„,  d,  2  V<  ot.  850. 

,  .     /;..  .     ,     I     \  i    .    .'170. 

iaket   v.  Petford,  2  L.  J.  Oh.  17. 
i     13  &  H  Viet.  o.  80, 


(/)  56  &  67  Viet.  o.  .r,:s,  s.  29. 

Newbury  v.  Marten,  L6  Jur.  1GG; 
Gray  v.  Bell,  :;<>  W.  It.  606;  Mellorv. 
Porter,  2.r»  Oh.  D.  158. 
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benefit  of  the  infant,  the  Court  will  direct  a  sale  without  the    chap.  xxix. 
usual  reference  (//). 

As  to  the  mortgagee's  consent  to  a  sale  in  lieu  of  foreclosure  Jurisdiction 
of  an  infant's  lands,  which  was  formerly  required  (/),  it  must  be  {°  discretion 
borne  in  mind  that  the  Court  has  now,  by  statute  (k),  a  judicial  of  Court, 
discretion  to  order  a  sale  of  mortgaged  lands  on  the  application 
of   any  person   interested,  without  the   consent  of   any  other 
person. 

Where  the  infant  attains  his  majority  previous  to  the  date  of  infant  of  age 
the  decree  directing  a  reference  to  chambers,  and  he  makes  no  before  decree- 
application  to  the  Court,  the  mortgagee  may  obtain  an  imme- 
diate sale  (/). 

And  where  the  mortgage  was  for  a  long  term  of  years,  the  Mortgage  for 
Court  directed  a  reference  to  ascertain  whether  a  sale  of  the   erm* 
whole  fee  would  be  beneficial  to  infants  who  were  interested  in 
the  equity  of  redemption  and  the  reversion,  and  if  so,  to  sell 
accordingly  (m). 

The  infant  will  be  bound  by  the  order  for  sale  («),  and  the  Concurrence 
practice  has  been  that  if  the  infant  is  decreed  to  join  in  the      infant  m 

x  •>  conveyance. 

conveyance  when  of  age,  a  day  will  be  given  him  after  he  comes 
of  age  within  which  he  may  show  cause  to  the  contrary  (o) . 
But  if  the  mortgagee  is  willing  to  dispense  with  the  infant's 
concurrence,  a  sale  may  be  made  without  him,  and  consequently 
a  day  need  not  be  given  him  (p) ;  and  according  to  a  decision 
of  Sir  L.  Shadwell,  V.-C,  the  infant  heir  may  be  decreed  to 
join  in  the  conveyance  under  sect.  11  of  1  Will.  IY.  c.  47, 
without  having  a  day  to  show  cause,  though  the  suit  be  not 
for  administration,  but  merely  to  compel  a  sale  of  the  pro- 
perty^). 

It  would  seem  that  a  day  to  show  cause  is  not  required,  No  day  to 
unless  a  conveyance  is  directed,  either  in  form  or  substance  (;■) ;  ^^g0^! 


(h)  Davis  v.  Dowding,  2  Keen,  247  ;  Scholefieldv.  Heqfield,  7  Sim.  669  ;  8.C., 

Siffkin  v.  Davis,  Kay,  App.  xxi. ;  Mears  8  Sim.  470. 

v.  Best,  10  Ha.  App.  li.;   Scholefield  v.  (o)   Cooke  v.  Parsons,  Free.  Ch.  184; 

Heafteld,  7  Sim.  669  ;  S.  C,  8  Sim.  470  ;  Fountaine  v.    Caine,    1   P.   Wms.   504  ; 

Redshaw  v.  Newbold,  12  Jur.  833;  Cock-  Adams   v.    Gould,   2   Dick.    443;    and 

bum  v.  Ankett,  3  W.  R.  641  ;   Clinton  Price  v.  Carver,  3  My.  &  Cr.  157. 

v.  Bernard,  Dru.  287.  (p)  Cooke  v.  Parsons,  sup. 

(i)  See    cases    cited    ante,    p.    1052,  (q)  Scholefield  v.  Heafcld,  7  Sim.  669; 

note  (I).  S.  C.,  8  Sim.  470.     But  see  the  judg- 

(k)  44  &  45  Vict.  c.  41,  s.  25,  ante,  ment  in  Price  v.  Carver,  sup. 

p.  725.  (>•)  Sheffield  v.  Duchess  of  Buckingham, 

(I)  Davis  v.  Dowding,  2  Keen,  247.  West,  t.  Hard.  682;  Clinton  v.  Bernard, 

(m)  Foster  v.  Eddy,  13  Jur.  761.  Dru.  287  ;  Button  v.  Mayne,  3  J.  &  L. 

(»)  Booth    v.    Mich,    1    Vern.    295 ;  586 ;   Tilson  v.  Lawder,  2  Dr.  &  War. 
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veyance 
required 


chap.  sxrx.    or  where  the  estate  descended  to  the  infant  heir,  subject  to  a 
lien  or  equitable  charge  (s). 

And  with  respect  to  sales  of  mortgaged  estates,  made  in  suits 
men/ofS,  for  the  payment  of  debts  under  1  Will.  IV.  c.  47,  s.  12,  2  &  3 
&o.  Yict.  c.  60,  and  11  &  12  Yict.  c.  87,  it  is  clear  that  the  infant 

has  no  longer  a  day  to  show  cause.  And  under  the  Trustee 
Act,  1893  (f),  which  enables  the  Court  to  make  a  conveyance  in 
the  case  of  an  infant  heir  or  devisee,  a  day  to  show  cause  would 
seem  not  to  be  required  (u). 


No  day  to 
show  cause 
allowed  to 
married 


Usual  decree. 


Right  of 

i  t  ion 
where  hua- 
b  uod  in- 
-  Ivent. 


[ndemnity. 


ii. — Foreclosure  against  Married  Women. — Even  apart  from 
the  Married  Women's  Property  Act,  1882  (x),  the  same  reason- 
ing did  not  apply  in  the  case  of  coverture  as  of  infancy,  for  the 
law  considered  that  a  woman,  on  her  marriage,  reposed  in  her 
husband  sufficient  authority  to  protect  her  interests,  and  there- 
fore a  decree  of  foreclosure  against  a  married  woman  and  her 
husband,  of  the  right  of  redemption  in  the  wife,  was  binding, 
and  she  was  not  allowed  a  day  after  discoverture  (//) .  Where, 
however,  the  mortgaged  estate  (the  mortgage  being  an  equitable 
one)  was  sold  under  a  decree,  the  Court  had  formerly  no  power 
to  compel  the  feme  covert  mortgagor  to  convey  to  the  purchaser, 
though  it  seems  she  could  have  become  a  trustee  within  the 
repealed  statute  1  Will.  IV.  c.  60  (z). 

The  usual  decree  is  made  in  the  case  of  a  married  woman ;  it 
cannot  be  immediate  even  by  consent  (a) . 

In  a  suit  for  foreclosure  of  the  wife's  leaseholds,  where  the 
husband  had  become  insolvent,  a  right  of  redemption  was  given 
to  the  wife,  as  well  as  to  the  assignees  of  the  husband ;  and  the 
same  right  was  given  in  the  case  of  a  mortgage  of  the  wife's 
real  estate  (b) . 

The  estate  of  the  husband  or  wife,  as  the  case  may  be,  will 
be  indemnified  out  of  the  estate  of  the  other  of  them  for  whoso 
benefit  the  money  was  raised  (r) . 


2s."> ;  Mahon  v.  Dawson,  2  Dr.  &  War. 
•    ;    //  alth  \  ■  Trevannion,  L6  Sim. 
\  n&     ■  ■    H    William  '    Ei  tatt .  6 
DeG.  .v-  s.  616. 

Brookfield  v.  Bradley,  Jao.  632. 
6'    \  iet.  o.  63,  b.  29,  re- 
i  Dacting   i  be   n  pealed  Btat.   1 8  &    I  I 
\  it  i.  o.  60,  b.  80. 
(,<)  Bowra  v.  Wright,  l   DeG-.  &  B. 
,  r,  ,\.  u  burp  i .  Marten, 
16  Jur.  166;  and  Haneoei  \.  Hancock, 
Bet.   Deo.,  2nd  ed.  p.  887  ;   8rd  ed. 
]>]<.  677,  880. 


(.(■)    15  &  46  Viet.  c.  75. 
(//)  Mallack  v.  Gallon,  3  P.  Wms.  352. 
(z)  Jordan  v.  Junes,  '1  Ph.  170.     And 
Be  Rees  \- .  Keith,  1 1  Sim.  388. 

(a)  Harrison  v.  Kennedy,  10  Ha. 
A.pp.  Ii. 

(b)  Gleaves  v.  Paine,  1  Do  G.  J.  &  S. 
ST.  A 1 1 1 1  see  Exp,  Paine,  .'5  De  G.  J.  & 
S.  168.  And  mt  I., ,ns  v.  l\mh,  :;  (Hil. 
686. 

(c)  Wilkinson  v.  Bcalc,  1  L.  J.  Ch. 
89 ;  Gray  v.  Bowman,  27  L.  J.  Ch. 
702. 
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iii.  —  Foreclosure   or   Sale   against   the   Crown. — Where   the    chap,  xux. 
equity   of    redemption    escheats   or   becomes    forfeited  to   the  No  foreclosure 
Crown,  a  decree  of  foreclosure  cannot  be  obtained,  and  if  the  "^ere  escheat 

'  or  iorieiture 

legal  estate  has  escheated  or  become  forfeited,  the  Court  will  of  equity  of 

,  it  -,  i  i  n      •    •  ,      ,.        redemption. 

not,  as  a  general  rule,  order  a  sale,  unless  m  an  administration 
suit  (d).  But  the  Court  will  give  substantial  relief  by  decreeing 
that  the  mortgagee  shall  hold  until  the  security  is  satisfied  or 
redeemed  by  the  Crown  (e),  or  the  mortgagee  may  memorialise 
the  Treasury.  And  if  the  estate  has  been  sold  under  an  extent 
of  the  Crown,  the  Court  will  order  the  equitable  incumbrances 
to  be  paid  out  of  the  proceeds  (/).  If  the  estate  is  decreed  to 
be  sold  in  an  administration  suit,  as  against  the  Crown  having 
the  legal  estate  by  escheat,  liberty  will  be  given  to  the  purchaser 
to  apply  to  the  Crown  for  a  grant,  and  he  will  be  decreed  to 
hold  the  property  in  the  meantime  as  his  own  (g) . 

If  the  mortgagor  dies  without  heir,  and  the  legal  estate  is  in  Legal  estate 
a  trustee,  then  there  is  no  foundation  for  any  claim  of  the  ln  ms  ee 
Crown  by  escheat,  and  the  Court  will  decree  a  sale  in  favour  of 
an  equitable  mortgagee  (It). 

"Where  the  mortgagor's  interest  in  leaseholds  was  forfeited  to  Leaseholds. 
the  Crown  for  felony,  the  decree  against  the  Crown  was  sale, 
not  foreclosure  (/). 

33  &  34  Yict.  e.  23  (A1),  abolishes  forfeiture  for  treason  or  Forfeiture  for 
felony,  and  vests  the  real  and  personal  property  in  administra-  abolished^ 
tors  appointed  by  the  Crown  (/)  ;  and  until  an  administrator  is 
appointed,  it  enables  an  interim  curator  appointed  by  justices  (m) 
to  sue  and  defend  actions  (n).  It  has  not  yet  been  decided 
whether  a  decree  for  foreclosure  can  now  be  made  against  the 
administrators  or  interim  curator  in  the  usual  form,  but  it  would 
seem  that  they  cannot  be  foreclosed  (o) . 

(d)  Hodgev.  Att.-Gen.,  ZY.  &C.  Ex.       C.  4. 

342  ;  Rogers  v.  Maule,  1  Y.  &  C.  C  C.  4.  (/()  Preseott   v.    Tyler,   1    Jur.    470  ; 

But  see  Preseott  v.  Tyler,  1  Jur.  470;  S.  C,  2  Jur.  870.     See  Scott  v.  Robarts, 

S.  C,  2  Jur.  870.  4  W.  R.  499. 

(e)  Hodge  v.  Att.-Gen.,  sup.  See  (i)  Bartlett  v.  Rees,  L.  R.  12  Eq. 
Hancock  v.  Att.-Gen.,  12  W.  R.  569  ;  395.  See  also  Hancock  v.  Att.-Gen., 
Sutton  v.  Smith,  cited  10  Jur.  N.  S.  12  W.  R.  569. 

557,  n. ;    Reeve  v.  Att.-Gen.,   2  Atk.  (k)  Ante,  p.  643. 

223.  (0  Sects.  9,  10. 

(/")   Casberd  v.    Ward,    6   Pri.    411,  \m)  Sect.  21. 

478.  In)  Sect.  24. 

(g)  Rogers  v.  Maule,  1  Y.  &  C.  C.  (o)  See  Seton,  5th  ed.  p.  1585. 
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OF  THE  STATUTES  OF  LIMITATION  IN  BAR  OF  FORECLOSURE. 


Statutory 
limit  to  entry 
on  lands 
under  stat.  21 
Jac.  I.  c.  16. 


Analogous 
principle 
adopted  in 
equity  to  bar 
actions  for 
foreclosure. 


Presumption 

i  is- 
f  action. 


Stat.  3  &  4 

Will.  IV. 
c.  '-'7.  s.  •_'. 


i. — Application  of  the  Statutes  to  Actions  for  Foreclosure. — 
Formerly,  before  the  passing  of  the  Statute  for  the  Limitation 
of  Actions  relating  to  Real  Property  (a),  there  was  no  statutory 
limitation  of  time  within  which  a  suit  in  equity  might  have  been 
brought  for  foreclosure  of  the  equity  of  redemption  in  mort- 
gaged land.  But  the  stat.  21  Jac.  I.  e.  16,  s.  1  (/>),  enacted  that 
no  entry  into  any  lands,  tenements,  or  hereditaments  should  be 
made  but  within  twenty  years  after  the  right  or  title  to  the  same 
should  have  accrued  or  descended. 

The  Courts  of  equity,  following  the  maxim  "crpedit  reipublicm 
ut  sit  finis  tit ium"  adopted  the  statutory  rule  by  way  of  analogy, 
and  applied  it  to  similar  cases  in  equity ;  and  accordingly  pre- 
cluded a  mortgagee  of  land  from  bringing  a  suit  in  equity  for 
foreclosure  more  than  twenty  years  after  his  cause  of  action  at 
law  for  ejectment  had  arisen  (c). 

Independently  of  statute,  in  case  twenty  years  had  elapsed 
without  payment  or  demand  of  interest,  a  Court  would  in  general 
have  presumed  the  mortgage  was  satisfied  (d). 

By  the  stat.  3  &  4  Will.  IV.  c.  27,  s.  2,  the  period  within 
which  actions  for  the  recovery  of  any  land  or  rent  must  be 
brought  was  fixed  at  twenty  years  next  after  the  time  at  which 
the  right  to  bring  such  action  should  have  first  accrued ;  and  by 
sect.  24  of  the  same  Act  it  was  provided  that  no  suit  in  equity 
should  be  brought  after  the  time  when  the  plaintiff,  if  entitled 
;i1  law,  might  have  brought  an  action. 


;  ■'.   1  Will.  IV.  o.  27. 

Thl  i-ctidli     i        I'l   |.i  ;i|f  il     liy    till' 

Btat.  Law  Rev.  A<i.  I   8  I 

mith  v.  Clap,  3  Bro.  0.0.  689,11. ; 
Aggat  v.  Pickerell,  8  Atk.  224  ;  Woven- 
'/'>i  v.  /.'-/•'/  Annuity,  'J.  Boh.  &  L.  607. 
Bee  per  Bagden,  <'.,  In  Incorporated 
Society  v.  Richards,  I  Dr.  &  War.  258 
>.t  p.  287. 


(i/)  Trash  v.  White,  3  Bro.  C.  C.  289  ; 
Christophers  v.  Sparks,  2  J.  &  W.  228. 
But  Bee  Hales  v.  Hales,  1  Rep.  in  Ch. 
106;  Sibson  v.  Fletcher,  1  Rep.  in  Ch. 
.V) ;  Toplis  v.  Bate,  2  Oox,  I  18  ;  Lemon 
v  \,  ii  ii hum,  1  Ves.  Sen.  61.  See  per 
Jeesel,  M.  R. ,  in  Sutton  v.  Sutton,  22 
Ch.  D.  at  p.  616,  O.  A. 
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Sect.  2  of  the  above  statute  has  been  repealed,  and  sect.  24       chap.  l. 
has  been  virtually  superseded  by  the  Real  Property  Limitation  Repeal. 
Act,  1874,  but  the  provisions  of  the  earlier  Act  have  been  sub- 
stantially re-enacted ;  except  that  the  general  period  for  fore- 
closure has  been  fixed  at  twelve  years. 

There  is  no  statutory  limitation  of  time  as  regards  suits  (which  No  statutory 
must,  under  the  former  practice,  have  been  brought  in  a  Court  actions' for 
of  equity)  for  foreclosure  or  recovery  by  a  mortgagee  of  personal  foreclosure  of 
estate  included  in  his  mortgage.     It  has  been  seen  (e)  that,  prior  personalty 
to  the  passing  of  the  stat.  3  &  4  Will.  IV.  c.  27,  the  Courts  of 
Equity  applied  a  rule  of  equity  analogous  to  that  laid  down  by 
the  stat.  21  Jac.  I.  c.  16,  with  regard  to  actions  at  law  for  the 
recovery  of  land,  and  accordingly  limited  suits  in  equity  respecting 
land  to  twenty  years.     As  the  Act  of  Jac.  I.  imposes  a  limit  of 
six  years  on  actions  at  law  for  the  recovery  of  personal  property, 
it  would  seem  that,  if  the  question  should  arise,  the  right  of  a 
mortgagee  to  bring  f  oreclosure  in  respect  of  such  property  would 
be  deemed  to  be  barred  after  six  years  from  the  time  when  the 
cause  of  action  or  suit  arose  (/).    But  there  appears  to  be  no 
judicial  decision  on  the  point. 

ii, — Bar  of  Action  for  Foreclosure  Twelve  Years  after  Right  of 
Action  accrued. — By  the  Real  Property  Limitation  Act,  1874  (g),  R.  P.  L.  Act, 
it  is  enacted  as  follows  : —  ' 8'    ' 

Sect.  1.  "After  the  commencement  of  this  Act  no  person  shall  No  land  or 

make  an  entry  or  distress,  or  bring  an  action  or  suit,  to  recover  ren*  to  ^e 

any  land  or  rent,  but  within  twelve  years  next  after  the  time  at  witWn"twelve 

which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  years  after 

action  or  suit,  shall  have  first  accrued  to  some  person  through  whom  the  right  of 

he  claims  ;  or  if  such  right  shall  not  have  accrued  to  any  person  action 

through  whom  he  claims,  then  within  twelve  years  next  after  the  accrued- 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same." 

After  some  difference  of   judicial  opinion  (/?),   it  has  been  Action  for 
determined  that  a  suit  for  foreclosure  is  a  suit  for  the  recovery  ^^  °^^n 
of  land  within  the   meaning  of  sect.  24  of  the  stat.  3  &  4  for  recovery 
Will.  IV.  c.  27  (/),  and  not  an  action  for  the  recovery  of  money 

(e)  Supra,  p.  1058.  (?)  37  &  38  Vict.  c.  57. 

(/)  See  per  Lord  Clare,  in  Movenden  (h)  See  Dearman  v.   Wi/che,  9  Sim. 

v.  Lord  Annesley,  2  Sch.  &  L.  607,  at  570  ;  Du,  Vigier  v.  Lee,  2  Ha.  326. 

p.  630.  (i)   Wrixon  v.  Vize,  3   Dr.   &  War. 
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within  twenty 

after 
!a-t  j  a 3  ment 
of  principal 
or  interest. 


Eedm  tun  of 
tlii-  j  ,i  riod 

to  t  w  ]v 


r     dt  of 

- 


charged  on  land  within  sect.  40  of  the  same  Act.  As  the  period 
■within  which  actions  and  suits  for  the  recovery  of  land  must 
be  brought  has  now  been  reduced  to  twelve  years,  an  action  for 
foreclosure  of  land  must  now  be  brought  within  twelve  years 
after  the  right  to  bring  such  action  first  accrued,  unless  there  are 
special  circumstances  bringing  the  case  within  the  saving  clauses 
of  the  Act  of  Will.  IV. 

The  stat.  3  &  4  Will.  IV.  c.  27  contains  saving  provisions 
whereby  the  period  within  which  actions  or  suits  to  recover 
lands  or  rents  is  kept  alive  or  extended  in  cases  of  acknowledg- 
ment of  the  debt,  disability,  concealed  fraud,  and  express  trust. 
And  by  sect.  9  of  the  stat.  37  &  38  Vict.  c.  57,  whereby  certain 
parts  of  the  stat.  of  Will.  IV.  are  repealed,  it  is  provided  that  the 
remainder  of  that  statute  (including  the  saving  clauses  here 
referred  to)  shall  remain  in  full  force  and  be  construed  and 
take  effect  with  reference  to  the  alterations  as  to  limits  of  time 
introduced  by  the  later  Act. 

Doubts  having  arisen  as  to  whether,  under  the  Act  of  Will.  IV., 
a  mortgagee  was  not  barred  of  his  right  to  bring  a  suit  for  fore- 
closure in  every  case,  after  the  lapse  of  twenty  years  from  the 
date  of  the  mortgage  deed,  the  stat.  7  Will.  IV.  &  1  Vict.  c.  28, 
was  passed,  which  enacted  that : — 

"  It  shall  and  may  be  lawful  for  any  person  entitled  to  or  claiming 
under  any  mortgage  of  land,  being  land  within  the  definition  con- 
tained in  the  first  section  of  the  said  Act  (A-),  to  make  an  entry  or 
Tiring  an  action  at  law,  or  suit  in  equity,  to  recover  such  land  at  any 
time  within  twenty  years  next  after  the  last  payment  of  any  part 
of  the  principal  money  or  interest  secured  by  such  mortgage,  al- 
though more  than  twenty  years  may  have  elapsed  since  the  time  at 
which  the  right  to  make  such  entry,  or  to  bring  such  action  or  suit 
in  equity,  shall  have  first  accrued,  anything  in  the  said  Act  to  the 
contrary  notwithstanding." 

By  sect.  9  of  the  stat.  37  &  38  Vict.  c.  57  it  is  provided  that 
the  above  enactment  shall  remain  in  full  force  and  be  construed, 
together  with  the  last  mentioned  Act,  as  if  the  period  of  twelve 
years  had  been  therein  mentioned  instead  of  the  period  of 
twenty  years. 

The  general  effect  of  the  enactments  above  referred  to  in 
barring  the  rights  and  remedies  of  a  mortgagee  as  against  the 
land  charged,  may  be  thus  briefly  stated. 


ioi  ;   Heath  v.  Pugh,  6  Q.  B.  D.  840, 

i     A .  .  8.  '  ..    ub  /"■in.  I'm./li  v.  Heathy 
7  App.  <         186;  Jlm/i'ii  v.  A»hberryt 


19  Oh.  D.  539,  C  A.     But  Bee  as  lo 
joinder  of  other  olaima,  ante,  p.  1019. 
(/)   I.e.,  3  &  4  Will.  IV.  c.  27. 
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Sects.  2  to  23  inclusive  of  the  stat.  3  &  4  Will.  IV.  c.  27,       chap.  l. 
apply  to  remedies  which  a  mortgagee  could  have  only  enforced  Extension  of 
in  a  court  of  law.     Sect.  2  of  that  Act  has  been  repealed  by  f-ta^t^r3ru 
sect.  9  of  the  stat.  37  &  38  Vict.  c.  57,  but  has  been  re-enacted  actions  or 
in  almost  identical  terms  by  sect.  1  of  the  Act,  except  that  the  j^in  equity 
statutory  limitation  is  thereby  extended  to   suits  in   equity  as  for  enforcing 

securities 

well  as  to  actions  at  law,  and  that  the  limit  of  time  within  against  land. 

which  an  action  or  suit  must  be  brought  is  reduced  to  twelve 

years.    The  effect  of  sect.  1  of  the  later  Act  is,  therefore  (subject 

to  the  provisions  contained  in  sects.  3  to  23  inclusive  of  the  Act 

of  Will.  IV.,  which  have  been  in  part  perpetuated  and  in  part 

repealed,  but  substantially  re-enacted  by  the  Act  of  1874),  to 

bar  the  mortgagee's  right  to  enter  on  the  mortgaged  lands  or 

to  bring  an  action  of  ejectment  (/)  or  of  foreclosure,  or  to  enforce 

any  other  legal  or  equitable  remedy  against  the  land  after  the 

expiration  of  twelve  years  from  the  time  when  the  right  to 

make  the  entry  or  to  bring  the  action  or  suit  first  accrued. 

The  limitation  created  by  the  statute  applies  equally  whether  Application 

ii       ■    i  i  j  j    -i  •  •  •  x     °f  the  limit 

the  interest  mortgaged  be  reversionary  or  m  possession,  a  mort-  to  morto-ao-es 
gage  of  a  reversionary  interest  being  subject,  so  far  as  its  nature  °f  rever- 
admits,  to  the  same  rules  as  any  other  security  (m).  interests. 

The  defence  of  the  statute  must  be  specially  pleaded  (n) .     The  Statute  must 
prescribed  form  (which  should  be  followed  so  far  as  the  case    e  p  ea 
admits)  in  an  action  for  foreclosure  is  "  The  debt  is  barred  by 
the  Statute  of  Limitations"  (o). 

Persons  who  have  neglected  to  avail  themselves  of  the  Contribution. 
Statute  of  Limitations,  and  who  have  been  held  liable  to  debts 
which  the  statute,  if  it  had  been  set  up,  would  have  barred, 
cannot  insist  on  any  right  of  contribution  as  against  other 
parties,  who,  by  means  of  the  statute,  have  repelled  the  demand 
against  them  Q;). 

Nor  will  the  right  to  marshall  assets  be  in  general  kept  on  Marshalling 
foot  for  the  purpose  of  indirectly  giving  a  creditor  a  right  to 
come  upon  real  estate  after  his  remedy  against  it  has  been  other- 
wise barred  by  the  statute  (p)  ;  though  under  special  circum- 

(?)  Under  the  present  practice,  an  But  see  infra,  p.  10G2,  as  to  when  the 

action  for  the  recovery  of  land  is  sub-  right  of  action  first  accrues,  p.  1063. 

stituted  for  the  old  common  law  action  (n)  Stile   v.   Finch,   Cro.   Car.    381; 

of    ejectment.      See    the    remarks    of  Hawking s  v.  Billhead,  Cro.  Car.    401. 

Jessel,  M.  R.,  in  Gledhill  v.  Hunter,  14  See  now  R.  S.  O,  Ord.  XIX.  r.  15  ; 

Ch.  D.  492.  R.  S.  C.  Ir.,  1891,  Ord.  XIX.  r.  16. 

(m)    Sinclair  v.    Jackson,    17    Beav.  (o)  R.  S.  C,  App.  D. 

405  ;  Humble  v.  Humble,  24  Beav.  535.  (p)  Fordham  v.  TFallis,  10  Ha.  217. 
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stances,  as  where  a  suit  had  miscarried  by  no  fault  of  the 
plaintiff,  but  by  a  general  misapprehension  of  the  rights  of  the 
parties,  and  the  bill  had  been  properly  framed  for  marshalling, 
a  simple  contract  creditor  was,  by  virtue  of  the  equity  of 
marshalling,  held  not  to  be  barred  by  the  statute  (q) . 


"When  the 
right  shall  be 
deemed  to 
have  accrued 
in  case  of 
alienation 
inter  vivos, 
and  when  the 
claim  is  on 
forfeiture  or 
breach  of 
condition. 


No  adverse 
possession  by 
mortgagor. 


Statute  runs 
from  the  time 
win  ii.  by  the 
terms  of  the 
deed,  the 
right  to  bring 
a   i!  in  all.   ■.'. 


Effect  "f 
man  tgage 

gll  il.L'    ilM- 

mediato 

of  octi'.n. 


iii. — When  the  Right  of  Action  first  accrues. — Sect.  3  of  the 
stat.  3  &  4  Will.  IV.  provides  that  the  right  of  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued  so  as  to  cause  the  statute  to  begin  to  run  in 
the  case  of  an  estate  claimed  under  an  assurance  (other  than  a 
will)  at  the  time  when  the  person  who  claims  the  land  or  rent, 
but  who  has  never  been  in  possession  or  receipt  of  the  rents, 
first  became  entitled  to  such  possession  or  receipt  under  the 
assurance  ;  and  further,  that  "  when  the  person  claiming,  or  the 
person  through  whom  he  claims,  shall  have  become  entitled  by 
reason  of  any  forfeiture  or  breach  of  condition,  then  such  rights 
shall  be  deemed  to  have  first  accrued  when  such  forfeiture  was 
incurred  or  such  condition  broken." 

The  possession  of  a  mortgagor  is  consistent  with,  and  not 
adverse  to,  the  rights  of  the  mortgagee,  unless  it  is  found,  as  a 
fact,  that,  by  reason  of  the  renunciation  by  the  mortgagee  of 
his  rights,  or  other  circumstances,  the  possession  has  become 
adverse  (r). 

The  statute  does  not,  therefore,  run  so  as  to  bar  the  mort- 
gagee's remedy  against  the  land  until  his  legal  right  to  bring 
an  action  arises,  or,  if  he  have  not  the  legal  estate,  until  he 
would  have  had  that  right  if  his  estate  had  been  a  legal  instead 
of  an  equitable  one  (s).  The  right,  therefore,  only  arises  on 
some  breach  by  the  mortgagor  of  the  mortgage  contract ;  and 
accordingly  cannot  arise  in  the  case  of  a  mortgage  in  the 
ordinary  form  before  the  day  appointed  for  payment,  and 
default  then  made  in  payment  of  principal  and  interest. 

Where  the  terms  of  the  mortgage  deed  are  such  as  to  give 
to  ill"  mortgagee  an  immediate  right  of  entry  on  the  execution 
of  tli"  deed,  the  statute  will  begin  to  run  against  the  mortgagee 
as  from  that  time  if  there  be  no  subsequent  payment  of  prin- 


(,,)   Vtektn  v.  Oliver,  i  V.  &  O.O.O. 
■Jl  l.     s>«-  Buiby  v.  Seymour t  l  J.  &  L. 

■VII. 


{>■)  Dot  v.  Williams,  5  A.  &  E.  2.r>4. 
(.*)  Wrixon  v.   Vize,  '■>  Dr.  &  War. 
105.     See  Sug.  R.  P.  St.  82. 
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cipal  or  interest,  or  acknowledgment  in  writing  (t).  So,  if  a  chap.  l. 
mortgage  debt  be  made  payable  on  demand,  the  riglit  of  action 
accrues  immediately  on  the  execution  of  the  deed,  the  demand 
on  the  mortgagor  not  being  considered  to  be  a  condition  prece- 
dent to  the  bringing  of  the  action,  as  it  would  be  in  the  case  of  a 
promise  by  a  surety  to  pay  a  collateral  sum  on  demand  (u). 

The   riglit   to   bring   a   foreclosure   action   on   an  equitable  When  the 
charge  on  a   reversionary  interest  in  land  continues  until  the  iu°cjlse  0f  ^ 
expiration  of  twelve  years  from  the  time  at  which  the  interest  mortgage  of  a 

re  version. 

has  fallen  into  possession,  though  the  personal  remedy  for 
enforcing  payment  of  the  debt  may  have  been  previously 
statute-barred  (as) . 

iv. — Payment  of  Principal  or  Interest. — The  stat.  1  Will.  IV.  Payment  of 
&  1  Vict.  c.  28  provides  that  a  mortgagee  must  bring  his  remedy  cipal  or  of  " 
against  the  mortgaged   land  within   twenty   (now    twelve  (i/))  interest  keeps 
years  next  after  the  last  payment  of  any  part  of  the  principal  against  the 
money  or  interest  secured  by  the  mortgage. 

This  enactment  does  not  state  by  whom  the  payment  is  to  be  By  whom 
made,  but  it  has  been  laid  down  that  the  payment,  in  order  to  be  Oracle. mUS 
keep  alive  the  remedy  against  the  land,  must  be  by  the  mort- 
gagor or  some  person  bound  to  pay  principal  or  interest  on 
his  behalf  (s). 

The  receipt  of  rents  and  profits  by  the  mortgagee  is  not  a  Mortgagee  in 
payment  by  the  mortgagor  or  by  any  one  on  his  behalf  (a) .  possession. 

A   payment   of  rent  made  by  a  tenant  of  the  mortgaged  Payment  of 
property  to  the  mortgagee,  in  consequence  of  a  notice  by  the  TJn* t0  mort" 
mortgagee  requiring  the  rent  to  be  paid  by  him,  is  not  such  tenant  not 
a  payment,  so  as  to  extend  the  period  within  which  an  action 
for  foreclosure  may  be  brought  (b).     The  payment  in  such  a 
case  is  made  by  the  tenant  as  rent,  and  not  by  an  agent  of 
the  mortgagor  as  interest. 

In   a  case  under  the  corresponding  statute  of  New  Bruns-  Payment  by 
wick  (c),  where  two  persons  had  each  mortgaged  property  to  J^r^tee 
secure  the  debt  of  one  of  them,  who,  as  between  the  debtors,  keeps  alive 

remedy 
against 

(t)  Doe  v.  Lightfoot,  8  M.  &  W.  553.  cited  ante,  pp.  978,  979,  as  to  what  is  8uret7- 

(«)  Re    Brown's    Estate,    Brown    v.  sufficient    "payment"    under   3    &    4 

Brown,  (1893)  2  Ch.  D.  300,  at  p.  305.  Will.  IV.  c.  42,  s.  5. 

(x)  Hue/ill  v.  Wilkinson,  38   Ch.  D.  (a)  Per  Jessel,  M.  B.,  in  Cockburn  v. 

480  ;  Re  Lake's  Trusts,  63  L.  T.  416.  Edwards,   18   Ch.  D.  449,   at   p.    457, 

(//)  37  &  38  Vict.  c.  12,  s.  8.  C.  A. 

(a)  Harlock  v.  Ashberry,   19   Ch.  D.  (b)  Harlock  v.  Ashberry,  sup. 

539,   C.  A.      See   also  the   decisions,  (c)  Cons.  Stat.  c.  84,  s.  30. 

VOL.  II. E.  T 
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Payment  by 
tenant  for 
life. 


Tenant  in 
common. 

Payment  of 
interest  by 
mortgagor 
binds  pur- 
chaser. 

Payment  by 
adult  party  to 
suit  held  not 
to  affect  in- 
fant parties. 


was  to  be  deemed  to  be  the  principal,  the  other  being  merely 
surety,  and  the  surety's  mortgage  deed  expressly  provided  that 
the  principal  should  be  entitled  to  pay  the  interest  and  to  redeem 
the  mortgage,  it  was  held,  in  an  action  for  foreclosure,  that  the 
statute  began  to  run  as  from  the  date  of  the  last  payment  by  the 
principal  debtor  (d). 

TYTiere  a  mortgagee  tenant  for  life  of  the  mortgaged  estate  is 
alone  in  possession  of  the  rents,  the  statute  does  not  run  against 
the  mortgage  title ;  the  interest  is  deemed  to  be  paid  out  of  the 
rents  (e).  So,  where  a  tenant  for  life  pays  off  a  charge  on  the 
settled  estates,  and  receives  the  rents  for  more  than  the  statutory 
period,  the  charge  on  the  estates  will  not  be  barred  in  favour  of 
the  remainderman,  though  there  has  been  no  part  payment  or 
acknowledgment  (/). 

The  same  principle  applies  where  the  mortgagee  is  a  tenant  in 
common  of  the  mortgaged  premises  (g). 

"Where  a  mortgagor  sells  part  of  the  mortgaged  premises,  and 
the  purchaser  remains  in  possession  for  twelve  years,  the  property 
in  his  hands  is  still  liable  to  the  mortgagee  if  interest  has  been 
paid  out  of  the  part  not  sold  (It). 

'Where  by  a  consent  order  in  a  foreclosure  suit  in  which  the 
Statute  of  Limitations  had  been  set  up,  a  payment  was  made 
to  the  plaintiff  in  part  discharge  of  his  claim,  it  was  held  that 
though  the  payment  would  have  defeated  the  bar  created  by  the 
statute  as  between  adults,  the  rights  of  infants  who  were  parties 
to  the  suit  were  not  affected  (/). 


How  far 
actions  pre- 
vent the 
statute  from 
running. 


V. — Institution  of  Action  by  Mortgagee. — An  action  properly 
instituted  bars  the  statute,  and  during  its  pendency,  time  does 
not  run  (/.•)  ;  so  that  where  a  decree  for  foreclosure  was  made 
before  the  Judicature  Act,  against  a  purchaser  for  value  from  the 
mortgagor  without  notice,  but  the  mortgagee  was  left  to  his 
remedy  at  law  for  recovery  of  possession,  time  began  to  run 
only  from  the  date  of  the  decree  (/). 


{<[)    Lewiu  v.  Jfilxon,    11   Apj>.    C'as. 
i,  P   0. 

•  ■        ■  v.  otyon,  2  Ph.  808  ; 
Oarbery  v.  i         .  I     Lr.  Eq.  I.'.  456. 

'     Bum  \.    /  nont, 

7»  .  p.  981. 


(h)  Be  Lord  Mutherry,  9  lr.  Oh.  R. 
91. 

(i)  Thwaitet  v.  JfcDoiiouqJt,  '2  lr. 
Eq    R.  ;'7. 

(A)  Wrixon  v.  Viae,  8  Dr.  &  War.  104, 
128;   a  Ebb*t  Estate,  81  L.  R.  It.  95. 

(/)  Heath  v.  Puffh,  7  A.pp.  Cas.  235  j 
affirming  G  Q.  I3.D.  315. 
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But  if  a  writ,  issued  within  tlie  statutory  period,  is  not  con-       chap,  l. 


tinued  and  a  fresh  writ  is  issued,  the  last  writ  issued  is  the  issue  of  fresh 

writ  after  dis 
continuance. 


commencement  of  the  suit,  and  if  this  is  after  the  expiration  of  T 


the  statutory  limit,  the  plaintiff  is  barred  (»/). 

If  a  writ  which  has  not  been  served  on  a  defendant  within  Renewal  of 
twelve  months  from  the  date  thereof  is  not  renewed  within  that 
period  (n),  the  Court  will  not  allow  the  writ  to  he  afterwards 
renewed  so  as  to  prevent  the  plaintiff's  claim  from  being  barred 
by  the  statute  (o),  unless  under  exceptional  circumstances  (p). 

After  long  lapse  of  time,  revivor  of  an  action  which  has  Revivor  of 
become  defective  by  the  death  of  a  party  or  otherwise,  is  subject 
to  the  discretion  of  the  Court,  and  will  be  refused  in  cases  of 
great  delay,  gross  negligence,  laches,  or  change  in  the  situation 
of  the  parties  (q). 

The  question  as  to  whether  an  incumbrancer,  who  is  made  a  Whether 
defendant  to  a  suit,  in  which  he  could  claim  payment  of  his  mortgagee 
charge,  is  exonerated  from  taking  proceedings  so  as  to  prevent  £efetutV-nt  |'(re 
the  statute  from  running  against  him,  is  not  free  from  doubt  (/•).  suit. 
In  such  a  case  the  safest  course  appears  to  be  for  the  defendant 
to  counterclaim  (s) . 

It  is  a  question  how  far  a  suit  by  one  creditor  prevents  the  Creditors' 
statute  from  running  against  other  creditors.  It  was  held  that  sul  s- 
a  judgment  debt  is  barred  by  the  lapse  of  twenty  years,  not- 
withstanding a  creditor's  suit  was  in  the  meantime  instituted, 
and  a  decree  made,  and  though  a  sufficient  sum  remained  in 
Court  for  payment  of  the  debt  (t)  ;  and  the  existence  of  a 
creditor's  administration  suit  was  held  not  to  prevent  the 
statute  from  running  in  respect  of  a  debt  not  claimed  under  the 
decree  (u). 

A  revival  by  motion  since  the  Judicature  Act  is  sufficient  to  Judgments. 

(m)  Pratt  v.  Hawkins,  15  M.  &  "W.  Sim.  523.    See  also  Fish.  Mtg.  4th  ed. 

399.     See  also  Manly  v.  Manly,  3  Ch.  p.  332,  citing  Murphy  v.  Sterne,  1  Dr. 

D.  101.  &  War.  236. 

(»)  See  R.  S.  C,  Ord.  VIII.  r.  1  ;  («)  See  Darby  &  Bosanquet,  St.Lim. 

R.  S.  C.  Ir.,  Ord.  VIII.  r.  1.  p.  567. 

(o)  Bailey  v.    Given,  9  W.  R.   128 ;  (t)  Berrington  v.  Evans,  1  Y.  &  C. 

Boyle  v.  Kaufman,  3   Q.  B.  D.  340  ;  Ex.  434.     A  different  rule  was  laid 

Magee  v.  Hastings,  28  L.  R.  Ir.  288.  down  in  the  old  case  of  StemdaU  v. 

{p)  Heicett  v.  Barr,  (1891)  1  Q.  B.  98.  Hawkinson,  1  Sim.  393,  where  a  creditor 

{q)  Curtis  v.  Sheffield,  20  Ch.  D.  398.  instituted  an  administration  suit  on  be- 

See  Bland  v.  Davison,  21   Beav.  312;  half  of  himself  and  all  other  creditors  ; 

Alsop  v.  Bell,  24  Beav.  451  ;  Earl  of  but  this  decision  is  quite  inapplicable 

Egrcmont  v.  Hamilton,  1  Ba.  &  Be.  516  ;  under   the   present    practice.     See  Re 

Higgins  v.  Shaw,  2  Dr.  &  War.  356  ;  Greaves,  Bray  v.  Tofield,  IS  Ch.  D.  551, 

Deeks  v.  Stanhope,  1  Jur.  N.  S.  413.  554. 

(»•)  Compare  Humble  v.  Humble,   24  (u)   Tatam  v.  Williams,  3  Ha.  317. 

Beav.  535,  with  Watson  v.  Birch,    15 

t2 
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take  a  judgment  out  of  the  statute,  and  the  period  of  limitation 
begins  to  run  only  from  the  date  of  the  last  revival  (%). 

The  statute  applies  to  a  case  in  which  a  judgment  is  sought 
to  be  enforced  against  the  personal  estate,  as  well  as  to  a  case 
in  which  it  is  sought  to  be  enforced  against  the  land  of  the 
debtor  (y) . 


Acknowledg- 
ment in 
writing  given 
to  the  person 
entitled,  or 
his  agent,  to 
he  equivalent 
to  possession 
or  receipt  of 
rent,  and  time 
to  run  from 
date  thereof. 


R.  P. 

1874. 


L.  Act, 


Effed  of 

sect.  14. 


vi. — What  Acknowledgment  is  sufficient  to  keep  alive  the 
Right  of  Foreclosure.— By  the  stat.  3  &  4  Will.  IV.  c.  27,  it  is 
enacted  as  follows  : — 

Sect  14.  "  Provided  always,  and  be  it  further  enacted,  that  when 
any  acknowledgment  of  the  title  of  the  person  entitled  to  any  land 
or  rent  shall  have  been  given  to  him  or  his  agent  in  writing  signed 
by  the  person  in  possession  or  in  receipt  of  the  profits  of  such  laDd, 
or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have  been  given, 
shall  be  deemed,  according  to  the  meaning  of  this  Act,  to  have  been 
the  possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose 
agent  such  acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same,  and  the  right  of  such  last-mentioned  person,  or 
any  person  claiming  through  him,  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  which  such  acknowledg- 
ment, or  the  last  of  such  acknowledgments,  if  more  than  one,  was 
given." 

This  enactment  is  revived  and  continued  in  full  force  by  s.  9 
of  the  Heal  Property  Limitation  Act,  1874  (z),  and  is  to  be 
construed  together  with  that  Act. 

The  words  "  provided  always,  and  be  it  further  enacted," 
seem,  notwithstanding  a  dictum  of  Lord  St.  Leonards  to  the 
contrary  (a),  to  indicate  that  this  section  refers  to  rights  of 
action  accruing  under  other  sections  of  the  Act ;  and  accordingly 
it  is  conceived  that  the  effect  of  the  section  is  not  to  set  the  time 
in iming  from  the  time  when  an  acknowledgment  is  given, 
though  no  cause  of  action  may  then  have  arisen,  but  to  make  an 
acknowledgment  within  the  section,  given  after  a  causo  of 
action  1ms  arisen,  operate  so  as  to  cause  the  time  to  begin  to 
run  afresh  as  from  the  time  when  the  acknowledgment  is 
given  (/'i- 


ee 3  Evans,  l  Y.  &  ( I. 

Ex.  484  .   Farran  v.    Bm  iford,   10  01. 

,     819  .   Farrell  v.  Qleeaon,  1 1  01.  & 

Wot  ■"■  \  ■  Biroh,  1 6  Sim.  528. 

\  let,  0.  .r»7. 


U)  8oott  v.  Nixon,  3  Dr.  &  War. 
888,  404.  See  also  Burroughs  v. 
MoCreight,  1  J.  &  L.  290,  804. 

i/'j  Bee  Darby  &  Bosanquet's  St. 
Lim.,  ]>.  881.  As  to  when  a  cause  of 
action  arises,  sec  supra,  p.  1062. 
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An  acknowledgment  given  after    the  statutory  period    lias       chap.  l. 
expired  is  of  no  avail  under  this  section,  for  the  title  is  extin-  Acknowled°-- 

guished,  and  cannot  be  restored  (c).  ment  after 

.  -i  1  •  •  •  period  has 

An   acknowledgment   under  this   section   must  be   given  to  expired. 
the  person  entitled  or  his    agent ;   and,   accordingly,  such  an  To  whom 
acknowledgment  given  to  a  third  party,  unlike  an  acknowledg-  ment  must 
ment  under  sect.  5  of  the  stat.  3  &  4  Will.  IV.  c.  42  (d),  will  be  be  8™*. 
of  no  effect  to  preserve  a  mortgagee's  right  of  action  (e). 

But  where  a  defendant  in  a  Chancery  suit  by  his  answer  Admission  in 
acknowledged  the  title  of  the  plaintiff,  it  was  held  that  this  was  answer- 
a  good  acknowledgment  within  sect.  14  (/). 

An  acknowledgment  under  sect.  14  must  be  in  writing;  but  Parol  evidence 
when  a  written  acknowledgment  has  been  lost,  parol  evidence  of  acknowled<*- 
the  contents  may  be  given  (g).  ment  in 

The  acknowledgment,  in  order  to  keep  alive  the  mortgagee's  ^    °' 
remedy  against  the  land,  is  required,  by  sect.  14,  to  be  signed  by  acknowledg- 
the  person  in  possession  or  in  receipt  of  the  profits  or  rents,  and,  men  ' 
accordingly,  an  acknowledgment  signed  by  an  agent  of  such  a 
person  is  insufficient  (li).     But  where  a  principal  was  incapaci- 
tated by  illness  from  writing,  an  acknowledgment  written  and 
signed  in  the  name  of  the  principal  by  an  amanuensis  was  held 
to  be  sufficient  (i). 

Any  expressions  which  on  a  fair  and  reasonable  construction  What  is  suffi- 
amount  to  an  admission  of  a  mortgagee's  title  will  be  a  sufficient  lament  °W' 
acknowledgment  within  this  section.  So  a  deed  bearing  date 
more  than  twenty  years  before  action  brought,  but  which  was, 
in  fact,  executed  by  the  defendant  within  twenty  years,  and 
which  contained  a  covenant  to  pay  a  mortgage  debt  secured  by 
a  surrender  of  copyholds,  referred  to  in  the  deed,  was  held  to  be 
a  sufficient  acknowledgment  of  the  mortgagee's  title  (A;).  So, 
also,  a  letter  written  by  the  person  in  possession  to  the  solicitor 
of  the  person  entitled,  in  answer  to  a  letter  of  the  latter  asserting 
the  title  and  demanding  rent,  whereby  the  person  in  possession 
did  not  deny  the  title,  but  asked  to  be  allowed  time  for  pay- 
ment, was  held  to  be  a  good  acknowledgment  of  title  (/).  So, 
also,  a  correspondence  from  which  it  appeared  that  the  person  in 

(c)  Sanders  v.  Sanders,  19  Ch.  D.  373.  (h)  Ley  v.  Peter,  3H.&N.  101. 

(d)  See  ante,  p.  978.  (i)  Dublin   Corporation  v.  Judge,   11 
{e)  See  Fursdon  v.  Clegg,  10  M.  &  W.       L.  R.  Ir.  9. 

572  ;  Goode  v.  Job,  28  L.  J.  Q.  B.  1.  (k)  Jayne  v.  Hughes,  10  Exch.  430. 

(/)  Goode  v.  Job,  supra.     See  Blair  (?)  Fursdon  v.   Clegg,   10  M.  &  W. 

v.  Nugent,  3  J.  &  L.  677.  572. 

(g)  Haydonv.  Williams,  7  Bing.  163. 
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Sufficiency  is 
a  question  of 
law. 


Time  of  giv- 
ing acknow- 
ledgment. 

Acknowledg- 
ment by  mort- 
gagee binds 
occupier. 


possession,  whilst  he  did  not  admit  the  right  of  the  plaintiffs  to 
be  free  from  doubt,  stated  that  he  was  ready  to  account,  and 
that  he  only  claimed  the  estate  subject  to  the  amount  which 
might  be  found  due  on  the  footing  of  the  account,  was  held  to 
be  sufficient  (w).  But  the  document  must  contain  expressions 
which  clearly  admit  the  title,  or  otherwise  there  will  be  no 
sufficient  acknowledgment  (it). 

As  to  whether  an  admission  by  a  debtor  in  bankruptcy  pro- 
ceedings signed  by  him  is  a  sufficient  acknowledgment,  see  the 
cases  cited  falling  under  sect.  40  of  this  Act,  which  would  seem 
equally  applicable  under  sect.  14  (o). 

Whether  a  document  is  a  sufficient  acknowledgment  of  title 
within  this  section  is  a  question  for  the  judge,  and  not  for  the 
jury,  to  decide  (p). 

The  "  time  of  giving  the  same "  means  the  signing  of  the 
writing  where  it  differs  from  the  time  at  which  it  is  dated  (q). 

Where  the  mortgagor  has  paid  interest  or  made  acknowledg- 
ment, the  mortgagee  can  recover  against  the  occupier  under  the 
mortgagor,  though  the  occupier  has  been  in  adverse  possession 
twelve  years  (;■). 


Stat.  3  &  4 
Will.  IV. 

c.  27.  s.  16 
(repealed) . 


R.  P.  L.  Act, 
.  3. 

In  ca  -'    of 
infancy, 
covoi  i 

:it  the 
time  wh<  □  the 
if  ad  ion 
acoroi   ,  then 
six  \' 
be  allowed 

t  he 
termination 
r.f  the  di  - 
ability  ox 


vii. — Savings  in  Case  of  Disabilities. — By  sect.  16  of  the  stat. 
3  &  4  Will.  IV.  c.  27,  it  was  provided  that  persons  under 
disability  of  infancy,  coverture,  or  lunacy,  or  who  were  beyond 
seas,  and  the  representatives  of  such  person,  were  to  be  allowed 
ten  years  from  the  determination  of  their  disability  or  death. 

This  enactment  is  repealed  by  sect.  9  of  the  stat.  37  &  38 
Vict.  o.  ;">7,  whereby  it  is  enacted  as  follows  : — 

Sect.  3.  "  If  at  the  time  at  which  the  right  of  any  person  to  make 
an  entry  or  distress,  or  to  bring  an  action  or  suit  to  recover  any 
land  or  rent,  shall  have  first  accrued  as  aforesaid,  such  person  shall 
have  been  under  any  of  the  disabilities  hereinafter  mentioned  (that 
is  to  say;,  infancy,  coverture,  idiotcy,  lunacy,  or  unsoundness  of 
mind,  linn  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twelve  years,  or  six  years  (as  the  case 
may  be]  hereinbefore  limited,  shall  have  expired,  make  an  entry  or 
di  trees,  or  bring  an  action  or  suit  to  recover  such  land  or  rent,  at 
any  time  within  :i\    years  ne\!    after   the  time  at  which    the  person 


/  rati  -i  tiocit  ty  \.  Richardst 

I  Dr.  i  v. 

Dot  v.  Edmunds,  8  M   &  W.  295. 
Worrell  v.  Frith,  3  M.  &   W,  102. 
•  ants,  p.  986. 
/■•     f,  Edmunds,  t  up.  ;  Mot  n  II  \ . 
up.    Bee  Routledgt  \.  "Ramsay,  8 


Frith, 


A.  &  K.  22]  ;  Oollis  v.  Stack,  1  H.  & 
N.  805.  Bui  see  Incorporated  Society 
v.  "Richards,  I  Dr.  &  War.  '258. 

(//)  Jayns  \.  Hughes,  id  Exch.  430. 

(>■)  Doe  v.  Eyre,  17  Q.  J5.  366; 
Forsyth  v.  Bristowe,  8  Exch.  710,  722; 
/  ure  v.  Walsh,  L0  Cr.  Cum.  L.  R.  346. 
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to  whom  sucli  rights  shall  have  first  accrued  shall  have  ceased  to  be  chap.  L- 

under  any  disability,  or  shall  have  died,  whichever  of  those  two  person's 

events  shall  have  first  happened."  death. 

Sect.  4.   "  The  time  within  which  such  entry  may  be  made,  or  any  jj0  tmie  ^0  ^ 
such  action  or  suit  may  be  brought  as  aforesaid,  shall  not  in  any  allowed  for 
case  after  the  commencement  of  this  Act  be  extended  or  enlarged  absence  be- 
by  reason  of  the  absence  beyond  seas  during  all  or  any  part  of  that  Jon&  seas- 
time  of  the  person  having  the  right  to  make  such  entry  or  to  bring 
such  action  or  suit,  or  of  any  person  through  whom  he  claims." 

The  effect  of  the  two  sections  above  set  out  is  to  reduce  the  Effect  of 
period  of  limitation,  after  termination  of  the  liability,  from  ten  ments. 
to  sis  years,  and  to  exclude  absence  beyond  seas  altogether  from 
the  causes  of  disability. 

Sect.  3  applies  to  cases  where  there  is  a  continuous  succession  Successive 
of  disabilities.     "Where  a  person  is  under  a  disability  when  his         l  1  ies" 
right  to  bring  an  action  for  the  recovery  of  land  accrues,  and, 
before  the  removal  of  that  disability,  he  falls  under  another  dis- 
ability, his  right  of  action  is  preserved  until  the  removal  of  the 
latter  disability  (s). 

But  when  once  the  time  begins  to  run,  no  subsequent  dis- 
ability on  the  part  of  the  person  to  whom  the  right  of  action 
originally  accrued,  or  of  anyone  claiming  under  him,  will  stop 
the  time  from  running  (7). 

Inasmuch  as  mortgage  estates  in  freehold  or  leasehold  lands  Extent  of 
of  a  mortgagee  dying  on  or  after  the  1st  January,  1882,  devolve  lability  of 
on  his  personal  representatives,  the  disability  of  infancy  can  now  infancy, 
keep  alive  the  right  of  action  only  where  the  mortgagee  died 
before  that  date,  except  in  the  case  of  copyholds  to  which  the 
mortgagee  had  been  admitted  («). 

In  order  to  keep  alive  the  right  of  the  mortgagee  and  those  Mortgagor's 
claiming  under  him,  the  disability  must  be  that  of  the  mort-  ^JS^68 
gagee  himself,    otherwise    the    general    limitation   of    twelve  statute  from 
(formerly  twenty)    years   is   an   absolute   bar,   and  cannot   be 
extended  by  reason  of  the  mortgagor  being  under  disability  (jt)  . 

The  possession  of  an  infant's  estate  by  his  father  (//),  or  other  Possession  of 
near  relative  (a) ,  will  generally  be  regarded  as  the  possession  of 
the  infant  by  his  bailiff  so  as  to  prevent  the  statute  from  running. 

(s)  Borrows  v.  Ellison,  L.  R.  6  Ex.  58  Vict.   c.  46,   s.   88  ;  see  ante,  pp. 

128.  841,  842. 

(t)  Doe  v.  Jones,  4  T.  R.  300  ;   Cot-  (x)  Forster  v.   Patterson,   17  Ch.  D. 

terell  v.  Button,  4  Taunt.  826  ;  Boe  v.  132. 

Jcsson,  6  East,  80  ;  Murray  v.  Watkin,  (//)   Thomas   v.    Thomas,  2   K.   &   J. 

62  L.  T.   796.     See  also  St.  John  v.  79 ;  Re  Hobbs,  Hobbs  v.  Wade,  36  Ch. 

Turner,  2  Vern.  418 ;  Anon.,  2  Atk.  333.  D.  553. 

(«)  44  &  45  Vict.  c.  41,  s.  30  ;  57  &  («)  Pelhj  v.  Bascombe,  4  Giff.  79. 


runnnu 


infant. 
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CHAP.   L. 

Possession 
of  married 
woman. 


Absence 

beyond  .'•eas, 
-whether  still 
a  disability 
in  tbe  case  of 
a  mortgagee 
of  personalty. 


i i y  if 
relied  on  must 
be  pleadi  d. 


Complete  and  unfettered  rights  of  action  being  given  by  the 
Married  "Women's  Property  Act,  1882  (a),  coverture  is  no  longer 
a  disability  within  the  meaning  of  the  Statutes  of  Limitation, 
at  all  events  so  far  as  regards  cases  falling  within  the  former 
Act,  that  is  to  say,  where  the  woman  was  married  on  or  after 
the  1st  January,  1883,  or  where  she  was  married  before,  but  her 
title  accrued  after  that  date.  As  regards  cases  where  the  woman 
was  married  and  her  title  accrued  before  the  1st  January,  1 883, 
the  question  whether  coverture  is  a  disability  so  as  to  keep  alive 
her  right  to  bring  an  action  for  foreclosure  is  perhaps  not 
free  from  doubt  (b).  But  it  is  conceived  that  the  effect  of 
sect.  1  (ii)  of  the  Act  enabling  married  women  to  sue  alone  is 
to  put  an  end  to  the  disability  of  coverture  as  from  the  date  of 
the  commencement  of  that  Act,  so  as  to  cause  the  Statutes  of 
Limitation  to  run  as  against  a  coverte  mortgagee  in  like  manner 
as  if  she  had  become  discoverte  on  that  date  (c). 

As  the  stats.  3  &  4  Will.  IV.  c.  27,  and  37  &  38  Yict.  c.  57, 
apply  only  where  a  mortgage  is  of  land  or  rent,  and  as  sect.  10 
of  the  Mercantile  Law  Amendment  Act  (<7),  whereby  absence 
beyond  seas  no  longer  extends  rights  of  action,  applies  only  to 
personal  remedies,  and  not  to  remedies  in  rem,  it  would  seem 
that  on  the  analogy  of  the  provision,  saving  disabilities  in  the 
case  of  legal  remedies  contained  in  sect.  7  of  the  stat.  21  Jac.  I. 
c.  16,  absence  beyond  seas  might  still  be  deemed  to  be  a  dis- 
ability keeping  alive  the  equitable  right  to  bring  an  action  for 
foreclosure  in  the  case  of  a  mortgagee  of  personalty  (other  than 
leaseholds)  who  is  beyond  seas,  and  to  prevent  the  period  of 
limitation  from  beginning  to  run  till  after  his  return.  It  was, 
however,  held  that  sect.  16  of  the  stat.  3  &  4  Will.  IV.  c.  27, 
saving  rights  of  persons  beyond  seas  did  not  apply  as  between 
mortgagor  and  mortgagee  of  land  (c),  and  possibly  the  principle 
of  this  decision  might  be  extended  so  as  to  cover  the  case  of  a 
mortgagee  of  personalty. 

Where  <li  ability  is  relied  on  as  an  excuse  for  not  coming  to 
the  Court,  it  must  be  deafly  stated.  It  is  not  enough  to  say 
generally  that  there  have  boon  infancies,  or  other  disabilities 


16  &   16  Vi.  t.  o.  75. 
\pj  Bee  Darbj  I  Bi   anqu  t,  St.  Cam. 

Bee  Weldon  v.  Weal,  W.  N.  (1884) 
1 53    (aland(  r)  ;     "  eldon    \ .    Winilow, 

13   Q.    B.    D.     7H-1,    C    A.    ft. ,.l;  ;     /,v 


Isaac,  Jacob  v.  Isaac,  ;i0  Ch.  D.  418, 
0.  A.  (breaoh  at  trust). 

(d)  1!)  &  20  ViH.  o.  97,  ante,  p.  988. 

('■)   Kinsman    v.    Rouse,    17   Ch.  D. 

104. 
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owing-  to  which  the  plaintiff,  during  part  of  the  time,  has  been       chap.  l. 
unable  to  assert  or  prosecute  his  right  (./'). 

By  sect.  17  of  the  stat.  3  &  4  Will.  IV.  c.  27,  it  was  pro-  utmost  allow- 
vided  that  no  action  should  be  brought  by  any  person  under  abilities  under 
disability  when  his  right  first  accrued,  but  within  forty  years  3  &  4  Will, 
next  after  the  accruer  of  the  right,  though  such  disability  might  (repealed). 
have  lasted  during  the  whole  of  that  period,  or  though  the  term 
of  ten  years  from  the  cessation  of  any  such  disability  should  not 
have  expired. 

This  enactment  is  repealed  by  sect.  9  of  the  stat.  37  &  38  Vict. 
c.  57,  which  enacts  as  follows  : — 

Sect.  5.   "No  entry,  distress,   action,   or  suit  shall  be  made  or  Thirty  years 
brought  by  any  person  who  at  the  time  at  which  his  right  to  make  utmost  allow- 
any  entry  or  distress  or  to  bring  an  action  or  suit  to  recover  any  ^^jjities 
land  or  rent  shall  have  first  accrued,  shall  be  under  any  of  the 
disabilities  hereinbefore    mentioned,   or    by    any  person  claiming 
through  him,  but  within  thirty  years  next  after  the  time  at  which 
such  right  shall  have  first  accrued,  although  the  person  under  dis- 
ability at  such  time  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  thirty  years,  or  although  the 
term  of  six  years  from  the  time  at  which  he  shall  have  ceased  to  be 
under  such  disability  or  have  died,  shall  not  have  expired." 

By  sect.  18  of  the  stat.  3  &  4  Will.  IV.  c.  27,  it  is  provided  No  further 
that  where  a  person  under  disability  at  the  accruer  of  the  right  allowed  for 
shall  die  during  the  disability,  no   time   to   sue   beyond  the  successive 
twenty  years  next  after  the  accruer  of  the  right,  or  the  ten  years 
next  after  the  death  of  the  person  under  disability,  shall  be 
allowed  by  reason  of  the  disability  of  any  other  person.     This 
enactment  is  preserved   in   full   force  by  sect.   9  of  the  stat. 
37  &  38  Vict.  c.  57,  except  that  the  periods  are  reduced  to 
twelve  and  six  years  respectively  on  and  after  the  1st  January, 
1879. 

viii. — Fraud. — There  may  be  circumstances,  besides  the  legal 
disabilities  before  noticed,  which  would  take  the  case  out  of  the 
statute  ;  as  if  there  was  fraud  in  the  transaction  (g)  ;  as  if  the 
mortgagor,  being  the  mortgagee's  executor,  concealed  the  mort- 
gage, or  the  like  (h) . 

(/)  BUwitt  v.  Thomas,  2  Ves.  Jun.  to  apply  equally  to  a  mortgagor. 

669,  a  decision  under  the  old  law  in  a  (h)  See  ante,  p.  45,  as  to  forfeiture 

case  of  redemption.  of  the  right  of  redemption  as  against 

(g)  Spurgeon  v.  Collier,   1  Ed.  55,  a  a  puisne  mortgagor  by  concealment  of 

case  of  fraud  on  the  part  of  a  mort-  prior  incumbrances, 
gagee,  but  the  principle  would  seem 
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By  sect.  26  of  the  stat.  3  &  4  Will.  IY.  c.  27,  it  is  enacted 
that— 

"In  every  case  of  a  concealed  fraud,  the  right  of  any  person  to 
bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent,  of  which 
time  shall  run  j^  or  any  person  through  whom  he  claims,  may  have  been  deprived 
fraud  remains  ^y  such  fraud,  shall  be  deemed  to  have  first  accrued  at,  and  not 
before,  the  time  at  which  such  fraud  shall  or  with  reasonable  diligence 
might  have  been  first  known  or  discovered  :  Provided  that  nothing 
herein  contained  shall  enable  any  owner  of  lands  or  rents  to  have  a 
suit  in  eqiuty  for  recovery  of  such  lands  or  rents,  or  for  setting 
aside  any  conveyance  of  such  lands  or  rents  on  account  of  fraud, 
against  any  bond  fide  purchaser  for  valuable  consideration,  who  has 
not  assisted  in  the  commission  of  such  fraud,  and  who  at  the  time 
that  he  made  the  purchase  did  not  know,  and  had  no  reason  to 
believe,  that  any  such  fraud  had  been  committed  "  (/). 


In  cases  of 
fraud,  no 


concealed. 


Bona  fide 
purchaser 
without 
notice. 


Mistake. 


In  the  exception  in  the  Statute  of  Limitations  in  favour  of 
bond  fide  purchasers  for  valuable  consideration  without  notice 
of  any  fraud,  the  purchaser  is  not  protected  if  he  contracts 
through  an  agent  cognisant  of  the  fraud  (/<•) . 

But  fraud,  or  the  non-discovery  of  fraud,  cannot  be  relied  on  to 
take  the  case  out  of  the  Statutes  of  Limitation,  unless  committed 
either  personally  by  the  person  who  relies  on  the  statute,  or  by 
his  agent  while  acting  within  the  scope  of  his  authority  (/). 

In  cases  of  mistake,  time  did  not  formerly  run  until  the  dis- 
covery of  the  mistake  (m)  ;  but  the  present  statutes  have  no 
saving  for  such  cases. 


S;i\  \1i<r  in 

of  ex- 
fcrnste 
under  '■'>  &  i 
Will.  IV. 

'•.  27,  h.  25. 


R.  V.  L.  Art, 

.  1". 


ix>  —Express  Trusts.— By  sect.  25  of  the  stat.  3  &  4  Will.  IV. 
c.  27,  it  was  provided  that,  in  cases  of  express  trust,  that  is  to 
say,  trusts  expressly  declared  by  a  deed  or  other  instrument, 
the  right  of  thecestui  que  trust  to  bring  a  suit  against  the  trustee 
to  recover  land  or  rent  vested  in  him  should  not  be  deemed  to 
have  accrued  until  the  land  or  rent  should  have  been  conveyed 
to  a  purchaser  for  valuable  consideration. 

I '.ul  now  ex  press  trusts  of  money  charged  on  land  or  rent  are 


(,•)  A   i..  whal  it  "  concealed  Eraud," 
/./, .-    \ .    Peti  ie,    I    Drew.   897  ; 
Slurgi    \ ,  Mm  -,  -'i    Beav.  •'ill  ;    Vane 
v.  Vane,  \.    Et.  t  (  h    A.  888 :  Metro- 
politan A'""/  v-  Heiron,  '■>  Ex.  I).  819 ; 

i    v.  Maelean,   L8  <  lh.    D.    61  I 
Jlain    \ .  Buxton,  14  Oh.  I>.  637  i  Oibbt 
Id,  9  ft.   B.  I>.  69,  0.  A.  ;    law- 
,■!„,.   v.   /.'</»/  Norreyt,   16   Api 


213  ;  Willis  v.  "Earl  Howe,  (1893)  2  Ch. 
645,  C  A.  ;  Thome  v.  Eeard,  (1895) 
A.  C.  496. 

(/•)  Smith  v.  Chiohester,  2Dr.  &War. 
/  am  v.  Vane,  L.  It.  8  Ch.  A.  383. 
Thome   v.    Eeard,  (1896)  A.   0. 

I!'... 

(w)  Brooksbank  v.  Smith,  2  Y.  &  C. 

Ex.  58. 
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"brought  within  the  Statute  of  Limitations  by  the  stat.  37  &  38       chap.  l. 
Vict.  c.  57,  which  enacts  as  follows  : — 

Sect.  10.  "After  the  commencement  of  this  Act,  no  action,  suit,  Time  for 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money  recovering 
or  legacy  charged  upon  or  payable  out  of  any  land  or  rent  at  law  or      '."'"' 7'      '' 
m  equity,  and  secured  by  an  express  trust,  or  to  recover  any  arrears  iaro-cd  by 
of  rent  or  of  interest  in  respect  of  any  sum  of  money  or  legacy  so  express  trusts 
charged  or  payable,  and  so  secured,  or  any  damages  in  respect  to  for  raising 
such  arrears,  except  within  the  time  within  which  the  same  would  same' 
be  recoverable  if  there  were  not  any  such  trust." 

The  effect  of  this  enactment  is  to  render  it  immaterial  whether 
a  security  on  land  for  a  loan  or  debt  is  by  way  of  mortgage  in 
the  ordinary  form,  or  by  way  of  trust  for  sale. 

So  a  trust  to  pay  an  annuity  out  of  rents  and  profits  of  land  Annuity  deed, 
will  not  take  the  annuity  out  of  the  operation  of  sect.  1  of  this 
Act  (») ,  so  as  to  enable  any  arrears  of  the  annuity  to  be  recovered 
after  twelve  years  from  the  time  when  the  present   right  to 
receive  payment  of  the  annuity  first  accrued  (o). 


X. — Extinguishment  of  Right  of  Party  out  of  Possession. — By 
sect.  34  of  the  Act  it  is  provided  that  at  the  determination  of 
the  period  for  making  an  entry  or  distress,  or  bringing  any 
action  or  suit,  the  right  and  title  to  the  land  or  other  property 
claimed  is  extinguished  (p). 

The  effect  of  this  extinguishment  would  seem  to  be  to  vest  Effect  of 


the  land  or  other  property  in  the  mortgagor,  freed  from  any 
mortgage  rights,  as  if  a  release  had  been  executed  (q)  ;  and  this 
as  against  a  person  who  previously  had  the  legal  estate  (r). 

If  the  mortgagor  has  been  in  possession  without  acknowledg- 
ment or  payment  of  interest  during  the  statutory  period,  the 
fact  that  a  prior  mortgage  was  in  existence  during  part  of  that 
period  will  not  prevent  the  legal  estate  from  passing  to  the 
mortgagor,  and,  through  him,  to  a  subsequent  mortgagee  or 
purchaser,  on  the  expiration  of  the  period,  even  though  the 
mortgagor  has,  after  such  expiration,  acknowledged  the  debt  (s). 

The  distinction  between  the  old  Statutes  of  Limitation  and 
the  present  enactment  in  this  respect  has  been  said  to  be  that 

(«)  Set  out  sup.,  p.  1059.  Incorporated  Soc.  v.  Richards,  1   Dr.  & 

(o)  Lyell  v.  Kennedy,  14  App.  Cas.  War.  289. 
437.      See    Hughes   v.    Coles,    W.   N.  (r)  Doe  v.  Barnard,   13  Q.  B.  952  ; 

(1884)  180.  and  see  11  Jur.  N.  S.  pt.  2,  p.  151. 

(p)  3  &  4  Will.  IV.  c.  27,  s.  34.  (a)  Kibble  v.  Fairthorne,  (1895)  1  Gh. 

(?)  Doe  v.  Sumner,  14  M.  &  W.  39 ;  219. 


extinguish- 
ment. 
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Legal  estate 
outstanding 
in  paid  off 
mortaragree. 


No  revivor  of 
extinguished 
right. 

Extinguish- 
ment need  not 
be  pleaded. 


the  former  barred  the  remedy,  but  did  not  extinguish  the  rights, 
but  under  the  latter,  when  the  remedy  is  barred,  the  right  and 
title  of  the  real  owner  are  extinguished  and  transferred  to  the 
person  whose  possession  is  a  bar  (t). 

It  has  also  been  said  that  the  effect  of  the  Act  is  to  make  a 
Parliamentary  conveyance  of  the  land  to  the  person  in  possession, 
after  the  statutory  period  has  elapsed  (it) . 

So,  the  legal  estate  outstanding  in  a  mortgagee  who  had  been 
paid  off,  but  had  never  executed  a  reconveyance,  was  held  to  be 
extinguished  after  thirteen  years'  possession  by  the  mortgagor 
from  the  date  of  such  payment  (.r). 

A  title  once  extinguished  by  the  statute  cannot  be  revived  or 
revested  by  acknowledgment  (//),  or  by  re-entry  (s). 

The  extinguishment  of  a  plaintiff's  right  by  virtue  of  sect.  34 
may  be  raised  by  the  defendant,  though  he  has  not  expressly 
pleaded  it  (a) . 


(t)  Per  Sugden,  C,  in  Incorporated 
Soc.  v.  Richards,  1  Dr.  &  "War.  258, 
at  p.  289.  See  Re  Alison,  Johnson  v. 
Mounsey,  11  Ch.  D.  284,  296,  C.  A. 

(><)  Per  Parke,  B.,  in  Doe  v.  Sumner, 
14  M.  &  W.  39,  at  p.  42. 

(s)  Sands  to  Thompson,  22  Ch.  D. 
614.    SeeBolling  v.  Hobday,  31  W.R.  9. 

(y)  Sec  supra,  p.  1074.    As  to  revivor 


of  a  mortgagor's  right  of  redemption 
by  the  mortgagee's  acknowledgment 
after  the  right  is  statute-barred,  see 
ante,  pp.  748  et  seq. 

(z)  Bryan  v.  Cowdal,  21  "W.  R.  693  ; 
Brassing  ton  v.  Lleicellyn,  27  L.  J.  Ex. 
297. 

(a)  Daivkins  v.  Lord  Pcnrhyn,  4  App. 
Cas.  59. 
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CHAPTEK  LI. 

OF  THE  REMEDIES  OF  A  MORTGAGEE  ON  TIIE  BANKRUPTCY 
OF  THE  MORTGAGOR. 

i. — General  Jurisdiction  of  the  Courts  in  Bankruptcy. — By  the  jurisdiction 
Bankruptcy  Act,  1883,  it  is  provided  that  the  jurisdiction  in  tosbi  fxt'|j -^ 
bankruptcy  matters  is  to  be  exercised  by  the  High  Court  and  Court  and 
County   Courts  (a).      The   old   London   Bankruptcy   Court  is  Courts^ 
united  with  the  Supreme  Court  of  Judicature,  and  its  jurisdic- 
tion is  transferred  to  the  High  Court  (b).     All  matters  in  respect 
of  which  jurisdiction  is  given  to  the  High  Court  by  this  Act  are 
to  be  assigned  to  such  Division,  and  to  such  judge,  as  the  Lord 
Chancellor  may  from  time  to  time  direct  (c).     The  business  in 
bankruptcy  has  been  assigned  to  the  Queen's  Bench  Division, 
and  to  Sir  L.  Cave,  J.,  as  the  special  judge  (d). 
By  the  same  Act  it  is  enacted  that — 

Sect.  100.  "A  County  Court  shall,  for  the  purposes  of  its  juris-  Powers  of 
diction,  in  addition  to  the  ordinary  powers  of  the  Court,  have  all  County 
the  powers  and  jurisdiction  of  the  High  Court,  and  the  orders  of  Court, 
the  Court  may  be  enforced  accordingly  in  manner  prescribed." 

The  general  jurisdiction  (so  far  as  material  to  the  present 
purposes)  of  the  Courts  in  bankruptcy  is  thus  stated  by  the 
Act:— 

Sect.  102.   "  (1.)  Subject  to  the  provisions  of  this  Act,  every  Court  General  power 
having  jurisdiction  in  bankruptcy  under  this  Act  shall  have  full  of  Bankruptcy- 
power  to  decide  all  questions  of  priorities  and  all  other  questions  Courts, 
whatsoever,  whether  of  law  or  fact,  which  may  arise  in  any  case  of 
bankruptcy  coming  within  the  cognizance  of  the  Court,  or  which 
the  Court  may  deem  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice,  or  making  a  complete  distribution 
of  property  in  any  such  case  :  Provided  that  the  jurisdiction  hereby 
given  shall  not  be  exercised  by  the  County  Court  for  the  purpose  of 
adjudicating  upon  any  claim,  not  arising  out  of  the  bankruptcy, 

(«)  46  &  47  Vict.  c.  52,  s.  92.  (c)  Ibid.  s.  94. 

\b)  Ibid.  s.  93.  (d)  Ibid.  s.  94  (i),  (ii). 
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Jurisdiction 
of  Bankruptcy 
Court  to  re- 
strain pro- 
ceedings in 
other  Courts. 


County- 
Courts. 

Grounds  on 
■which  Bank- 
ruptcy Court 
will  interfere. 


i  Lonary 
power  .1-  to 
stay  of  pro- 
ceedings. 


"which  might  heretofore  have  been  enforced  by  action  in  the  High 
Court,  unless  all  parties  to  the  proceeding  consent  thereto,  or  the 
money,  money's  worth,  or  right  in  dispute  does  not,  in  the  opinion 
of  the  judge,  exceed  in  value  two  hundred  pounds. 

"(2.)  A  Court  having  jurisdiction  in  bankruptcy  under  this  Act 
shall  not  be  subject  to  be  restrained  in  the  execution  of  its  powers 
under  this  Act  by  the  order  of  any  other  Court,  nor  shall  any  appeal 
lie  from  its  decisions,  except  in  manner  directed  by  this  Act." 

It  is  well  settled  that,  with  a  view  to  giving  effect  to  this 
jurisdiction,  the  Court  having  jurisdiction  in  bankruptcy  may 
restrain  proceedings  in  the  High  Court  (e),  or  out  of  the  juris- 
diction (/).  The  Judicature  Act,  1873  (g),  does  not  affect  the 
power  of  the  Bankruptcy  Court  to  restrain  actions  in  other 
Courts  (//). 

A  County  Court  has  no  power  to  restrain  an  action  in  the 

High  Court  (/). 

The  Bankruptcy  Court  will  not  interfere  except  where  the 
trustee  has,  by  the  operation  of  the  law  of  bankruptcy,  a  higher 
and  better  title  than  the  bankrupt  himself,  and  that  even  though 
the  trustee  impugns  the  validity  of  the  security  (k).  And  this 
power  can  only  be  properly  exercised  where  the  Court  is 
competent  to  give  complete  relief  (/).  A  mortgagee,  therefore, 
cannot  generally  be  restrained  from  proceeding  in  the  Chancery 
Division  to  foreclose  his  mortgage,  this  being  a  remedy  which 
the  Court  in  bankruptcy  cannot  give  (■;«)  ;  but  the  parties  may 
submit  to  the  jurisdiction  («),  in  which  case  there  will  be  the 
usual  six  months  in  which  to  redeem  (o). 

It  is,  moreover,  enacted  by  the  Bankruptcy  Act,  1883, 
that— 

Sect.  10  (2.)  "The  Court  imry  at  any  time  after  the  presentation 
of  tho  bankruptcy  petition  stay  any  action,  oxecution,  or  other  legal 
process  against  the  property  or  person  of  tho  debtor,  and  any 
Court  in  which  proceedings  are  ponding  against  a  debtor  may,  on 
proof  that  a  bankruptcy  petition  has  been  presented  by  or  against 
the  debtor,  either  stay  tho  proceedings  or  allow  them  to  continue 
on  such  terms  as  it  may  think  just." 


d)   Exp.    Rumboll,    Re    Rumbott  and 
Taylor,  L.  B.  6  Ch.  A.  842. 

/     /  ..,..  7>,/.  /;,  y,,;/  ,\  ('<..,  L.  I:. 
811  j    Exp.  Ormi  ton,  24  L.  T. 
N.  s.  L97. 

87  \  ict.  o.  66. 
h     l  tp.  Dition,  /■■<  Woods,  l  Oh.  D. 
:,:,:.  0.  A. 

/  •    ,  /■•  ys  ■  lis,  /.''  Burnett,  16  Q. 
B.  i>.  169,  0.  A. 


(k)  Hi  Champagn*,  Exp.  Kn»j>,W.N. 
(1898)  163. 

(I)  /■:.,;,.  i:,,>„h,,ll,  L.  R.  GCh.A.8-12; 
//  /nil  \.  Simmons,  L.  B.  0  Ch.  A.  555. 

(w)   White  v.  Simmons,  sup. 

(w)  Exp.  Fletcher,  Re  Hart,  9  Ch.  D. 
381,  0.  A.;  Exp,  Davies,  Re  Sadler, 
L9  Ch.  D.  86. 

(„)  Exp.  Fletcher,  Be  Hart,  10  Ch. 
D   610,  0.  A. 
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Sect.  11.   "Where  the  Court  makes  an  order  staying  any  action       chap.  li. 


or  proceeding,  or  staying  proceedings  generally,  the  order  may  be 
served  by  sending  a  copy  thereof,  under  the  seal  of  the  Court,  by  ofa!^*!?  • 
prepaid  post  letter  to  the  address  for  service  of  the  plaintiff  or  other  proceedings. 
party  prosecuting  such  proceeding." 

But  this  jurisdiction  is  not  intended  to  affect  or  interfere  with  Extent  of  this 
the  rights  of  a  mortgagee  to  realize  his  security  by  the  exercise  Jur 
of  his  remedies  at  law,  or  in  equity,  and  does  not  give  to  the 
Bankruptcy  Court    any  authority  to    restrain    the    mortgagee 
from  proceeding  with  an  action  in  the  Chancery  Division  to 
establish  and  enforce  his  right  to  foreclose  ( p) . 

The  mortgagee  may,  therefore,  instead  of  proceeding  in  bank-  Jurisdiction 
ruptcy,  proceed  in  the  Chancery  Division  against  the  trustee  for  Division  U 
the  purpose  of  having  the  security  realized,  the  jurisdiction  in  orcler  fore- 
that  Division  not  being  taken  away  either  by  the  Bankruptcy  excluded. 
Act,  1869,  or  by  the  Act  of  1883  (q).     But  the  Chancery  Divi- 
sion will  not  generally  exercise  its  jurisdiction,  except  in  cases 
where   the  Court   in   bankruptcy  is  unable   to   give   adequate 
relief  (r).     Where,  in  a  creditor's  action  for  the  administration 
of  the  estate  of  a  deceased  compounding  debtor,  certain  secured 
creditors  claimed  to  value  their  securities  and  claim    for  the 
deficiency,  which  claim  had  been  admitted  by  the  trustee  in  the 
composition  ;  it  was  held  that,  in  strictness,  the  applicants  ought 
to  proceed  in  bankruptcy,  but,  the  plaintiffs   consenting,  the 
claims  were  allowed  (s). 

The  trustee  of  a  bankrupt  mortgagee  may  bring  an  action  of  Trustee  of 
foreclosure  in  the  Chancery  Division  against  the  trustee  of  the  m0vt<raSee 
bankrupt  mortgagor,  and  need  not  apply  in  bankruptcy  (f) .  ma7  foreclose. 

This  rule  applies  to  equitable  no  less  than  to  legal  mortgagees. 
So  where  a  second  equitable  mortgagee  commenced  an  action 
in  the  Chancery  Division  against  the  first  mortgagee  and  the 
trustee  of  the  bankrupt  mortgagor  to  redeem  and  foreclose,  an 
injunction  by  the  Bankruptcy  Court  was  discharged  (w). 

Where  an  action  is  brought  by  the  mortgagee  against  the 

{p)  Exp.  Hirst,  Be  Wherly,  11  Ch.  A.  83:  Jenny  v.  Bell,  2  Ch.  D.  547. 

D.  278.     See  Exp.  Bayly,  Be  Bart,  15  (>•)  Stone  v.    Thomas,   L.   R.  5  Ch. 

Ch.  D.  223,  C.  A.  ;  Sharp  v.  McHenry,  A.  219. 

55  L.  T.  747.     See  as  to  action  by  a  (s)  Be   Hardy,    Hardy    v.    Farmer, 

mortgagee  to  realize  his  security  on  (1896)  1  Ch.  904. 

property  situate  in  a  British  colony  or  (t)    Waddell  v.    Toleman,    9    Ch.  D. 

dependency,  Exp.  Bogers,  Be  Boustead,  212. 

16  Ch.  D.  665,  C.  A.  («)  Exp.  Hirst,  Be  Wherly,    11   Ch. 

(q)    White  v.  Simmons,  L.  E,.   6  Ch.  D.  278. 
A.   555 ;  Ellis  v.  Silver,  L.  R.  8  Ch. 
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trustee  in  the  Chancery  Division,  the  Court  of  Bankruptcy  will 
not  order  the  mortgagee  to  deliver  up  the  deeds  unless  he  is 
paid  off,  even  upon  an  allegation  of  fraud  (x) . 

Under  special  circumstances,  however,  the  Court  of  Bank- 
ruptcy will  restrain  a  secured  creditor  from  pursuing  his 
remedies  in  the  High  Court.  So,  where  a  mortgagee  com- 
menced an  action  in  Chancery  for  foreclosure  after  the  trustee 
in  the  bankruptcy  of  the  mortgagor  had  entered  into  a  provi- 
sional contract  for  the  sale  of  the  mortgaged  property  upon  very 
advantageous  terms,  the  registrar  made  an  order  for  sale  and 
restrained  the  mortgagee  from  proceeding  with  his  suit  in 
Chancery ;  and  the  order  was  affirmed  in  this  respect  by  the 
Court  of  Appeal  (//) . 

So,  also,  in  two  cases  where  the  validity  of  a  bill  of  sale  was 
impeached  by  the  trustee  in  bankruptcy,  who  refused  to  give  up 
the  goods  on  that  ground,  the  grantee  was  restrained  from 
proceeding  with  an  action  of  trover  against  the  trustee  (z). 

Where  a  mortgagee  is  in  possession,  an  injunction  will  not 
be  granted  on  the  mere  possibility  of  the  trustee  finding  out 
something  to  invalidate  the  mortgage  ;  in  order  to  justify  such 
an  interference  with  the  legal  rights  of  the  mortgagee,  the 
applicant  for  the  injunction  must  swear  that,  to  the  best  of  his 
belief,  there  are  facts  which,  if  established,  would  invalidate 
the  deed  (a). 

The  objection  to  the  jurisdiction  of  the  Court  of  Bankruptcy 
to  restrain  proceedings  in  another  Court  should  be  taken  at  the 
earliest  opportunity  (/>).  But  the  Court  may,  at  any  time  if  it 
thinks  fit,  refuse  to  exercise  its  jurisdiction  (c). 

It  is  doubtful  whether  the  Court  of  Bankruptcy  has  jurisdic- 
tion to  make  an  order  for  foreclosure  (d) ;  but  where  an  equitable 
mortgagee  came  in  and  submitted  to  the  jurisdiction,  an  order 
was  made  for  delivery  to  him  of  the  property  comprised  in  his 
security,  unless  the  trustee  in  the  bankruptcy  should  redeem  him 
by  u  short  date  (e). 


(x)  I  xp.  VanneU,  /.'•  England,  6  Ch. 
I).  835,  0.  A.  Bee  al  o  Exp.  Ditton, 
Si  //  bod  .  i  Oh.  l».  667,  0.  A. 
/,  /  i />.  Ditton,  /,'<  //  bt  da,  sup. 
I  xp.  Cohen,  /■'<  Spark,  I..  I.'.  7 
Oh.  A.  20;  Exp.  Macdonald,  Re 
I:,  veridge,  2 1  L.  T.  176. 

/  ,r.  Bayly,  fi<  Hart,  L6  Ch.  I). 
0.  A. 


(A)  Exp.  Swinbanks,  Re  Shanks,  1 1 
Oh.  D.  625,  C.  A. ;  Exp.  Butters,  Re 
Harrison,  I  I  Oh.  I>.  266,  C.  A. 

(<■)  Exp.  Swinbanks,  Re  Shanks,  sup. 

{(I)  White  \.  Simmons,  L.  R.  6  Ch. 
A.  a1  p.  658. 

[e]  Exp.  Fit  t<h<>-,  Re  Hart,  9  Ch.  D. 
881,  0.  A. 
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ii. — Effect  of  Receiving  Order  on  Rights  of  Secured  Creditors.      chap.  li. 

— By  the  Bankruptcy  Act,  1883  (/),  it  is  enacted  that : — 

Sect.   5.    "Subject  to  the  conditions  in  the  Act  specified,  if  a  Jurisdiction 
debtor  commits  an  act  of  bankruptcy  the  Court  may,  on  a  bank-  to.™aJiC  re- 
ruptcy  petition  being  presented  either  by  a  creditor  or  by  the  debtor,  orJer 
make  an  order,  in  the  Act  called  a  receiving  order,  for  the  protection 
of  the  estate." 

By  sect.  9  of  this  Act  it  is  enacted  as  follows  : — 

"(1.)  On  the  making  of  a  receiving  order,  an  official  receiver  Effect  of 
shall  be  thereby  constituted  receiver  of  the  property  of  the  debtor,  receiving 
and  thereafter,  except  as  directed  by  this  Act,  no  creditor,  to  whom  ord-er- 
the  debtor  is  indebted  in  respect  of  any  debt  provable  in  the  bank- 
ruptcy, shall  have  any  remedy  against  the  property  or  person  of  the 
debtor  in  respect  of  the  debt,  or  shall  commence  any  action  or  other 
legal  proceedings,  unless  with  the  leave  of  the  Court  and  on  such 
terms  as  the  Court  may  impose. 

"  (2.)  But  this  section  shall  not  affect  the  power  of  any  secured  credi- 
tor to  realize  or  otherwise  deal  with  his  security  in  the  same  manner  as 
he  would  have  been  entitled  to  realize  or  deal  with  it  if  this  section 
had  not  been  passed." 

By  sect.  168  of  the  Act,  the  expression  "  secured  creditor  "  is  Definition  of 
defined  as  meaning  "  a  person  holding  a  mortgage,  charge,  or  ?<x£n™<jn 
lien  on  the  property  of  the  debtor,  or  any  part  thereof,  as  a  creditor.'' 
security  for  a  debt  due  to  him  from  the  debtor." 

So  an  equitable  mortgagee  by  deposit  of  deeds  is  a  "  secured  Equitable 
creditor  "  within  the  meaning  of  the  Bankruptcy  Acts  {g) .  depositf63   ^ 

If  there  is  a  mere  licence  to  seize  conferring  no  interest  in  the  Licence  to 
property  of  the  debtor,  the  licence  is  determined  by  the  com-  seize  °00  s* 
mencement  of  the  bankruptcy,  so  as  no  longer  to  render  the 
holder  thereof  a  "  secured  creditor  "  unless  he  has  previously 
seized  the  property  (//).  But  a  power  or  licence  to  seize  may 
be  so  framed  as,  in  equity,  to  operate  as  a  present  assignment 
of  property  if  it  appears  from  the  instrument  that  such  was  the 
intention  of  the  parties  (/).  Of  course,  having  regard  to  the 
provisions  of  the  Bills  of  Sale  Acts,  questions  of  this  kind 
cannot  now  arise 'as  to  powers  or  licences  to  seize  chattels  (/»•). 

Where  a  consignee  accepted  a  bill  of  exchange  payable  on  Consignee. 
delivery  up  of  a  bill  of  lading,  the  holder  of  the  bill  of  exchange, 
who  also  held  the  bill  of  lading,  was  held  to  be  a  "  secured 
creditor  "  on  the  assignee's  bankruptcy  (/). 

(/)  46  &  47  Vict.  c.  52,  s.  5.  (*)  Holroyd  v.  Marshall,  10  H.  L.  C. 

(ff)  Exp.  Mountfort,  14  Ves.  606.  191. 

(h)   Thompson  v.  Cohen,  L.  R.  7  Q.  B.  (k)  See  ante,  p.  198. 

527;    Cole  v.   Eernot,   L.  R.   7  Q.  B.  {I)  Exp.  Brett,  Re  Howe,  L.R.  6Ch. 

534.  A.  838. 
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A  "  secured  creditor "  within  the  meaning  of  sect.  9  is  a 
creditor  who  holds  a  security  for  his  debt  at  the  date  of  the 
bankruptcy  (m). 

The  property  charged,  or  agreed  to  be  charged,  must  be  in 
existence  at  the  commencement  of  the  bankruptcy.  So  where 
a  trader  assigned  for  value  the  future  profits  of  his  business,  it 
was  held  that,  as  regards  profits  accrued  after  the  commence- 
ment of  his  subsequent  bankruptcy,  the  assignee  was  not  a 
secured  creditor  (»).  But  a  distinction  has  been  taken  in  the 
case  of  an  assignment  of  a  debt  due  at  the  commencement  of 
the  bankruptcy,  but  not  payable  till  afterwards  (o) . 

The  right  of  a  mortgagee  to  realize  or  otherwise  deal  with 
his  security  was  held  not  to  be  affected  by  the  fact  that  the 
mortgage  was  to  secure  a  loan  made  by  him  to  a  partnership 
firm  of  which  he  was  a  member,  with  interest  varying  with 
the  profits  of  the  business  (p)  ;  but,  in  such  a  case,  if  the 
amount  realized  by  sale  of  the  mortgaged  property  is  not 
sufficient  to  pay  the  debt  in  full,  the  mortgagee  will  not  be 
allowed  to  prove  for  the  balance  until  the  other  creditors  have 
been  paid  in  full  (q) . 

A  mortgagee,  on  the  bankruptcy  of  his  mortgagor,  has 
several  courses  open  to  him.  He  may  either  (1)  rest  on  his 
security ;  or  (2)  surrender  his  security  and  prove  for  the  whole 
debt ;  or  (3)  realize  his  security  and  prove  for  the  deficiency, 
if  any ;  or  (4-)  put  a  value  on  his  security  and  prove  for  the 
balance. 

First,  then,  a  mortgagee  may  rest  on  his  security  and  compel 
the  trustee  in  the  bankruptcy  to  redeem  him  or  be  foreclosed. 

A  majority  of  the  creditors  cannot  compel  a  dissentient 
en 'ditor  to  give  up  securities  which  he  holds  and  accept  some- 
thing else  instead  (>•). 

There  is  no  rule  in  bankruptcy  that  a  petitioning  creditor, 
who  omits  in  his  petition  cither  to  give  an  estimate  of  the  value 
of  his  Beourity,  or  to  state  that  he  will  be  ready  to  givo  up  his 
security  for  the  benefit  of  the  creditors  in  the  event  of  his  debtor 


a< '.,  Case,  (1892)  I  Oh. 
lii  a  ap  . 
Exp  NteholU,  /:>  Jones, 22 Ch.  I). 
782.    Sir-  ae  •>»  bills  oi  sale  at  future 
i  hattels,  ante,  p.  210. 

o    /,■    Davit  .'.    Co.,  I ''-'/>■   Rawlinffs, 
B,  I).  L93,  199,  0.  A.    See  Exp. 
M     ,  //,  Toward,  li  a  B.  1>.  '310. 


(p)  Exp.  Shell,  Hi  Zonergan,  4  Ch. 
D.  789,  0.  A.  ;  I), nl, liii  v.  Consolidated 
Bank,  88  Oh.  I).  238,  < '.  A. 

(,,)  53  &  54  Virt.  ,-.  53,  8.  3. 

(>•)  Exp.  Jones,  L.  K.  10  Oh.  A. 
666  ;  Re  Chidley,  1  Oh.  D.  177,  180, 
0.  A. 
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being  adjudicated  bankrupt,  thereby  forfeits  the  benefit  of  his      chap.  u. 
security  (&). 

If  the  mortgage  is  of  leaseholds  by  demise,  if  the  lease  is  Effect  of  dis- 
disclaimed  by  the  trustee  in  the  bankruptcy  of  the  mortgagor,  |  ,,'!;',, ,J 
the  right  of  the  mortgagee  to  enforce  his  security  will  depend  "ort- 

on  his  acceptance  of  an  order  vesting  in  him  the  original  leas:'  und    Le 
subject  to  the  liabilities  and  obligations  to  which  the  mortgagor 
was  subject  under  the  lease,  as  otherwise  the  benefit  of  the 
security  will  be  forfeited  (t). 

Secondly,  the  mortgagee  may  surrender  his  security  to  the  Mortgagee 
official  receiver  or  trustee  for  the  general  benefit  of  creditors ;  securi^and.61 
and  if  he  adopts  this  course  he  may  prove  in  the  bankruptcy  for  i)r°ve  for 

,.,,.,,,,  J   L  l     J  whole  debt. 

nis  whole  debt  {u). 

A  petitioning   creditor  having   security,  and  being  willing  Statement  of 
to     give     it     up,    should    state     the     fact    in     his    petition,  give™pSS 
but   he   may  amend   his  petition   by   adding   a   statement   of  security, 
the  particulars  of  his  security  and  of  his  willingness  to  sur- 
render it  (x). 

In  order  to  entitle  a  creditor  to  prove  for  the  whole  debt,  he  Surrendi  r 
must  altogether  surrender  all  benefit  of  his  security.     This  rule  "onrplete 
prevents  the  creditor  from  retaining  his  security,  and  at  the 
same  time  proving  on  a  note,  part  of  the  consideration  for  which 
was  interest  on  a  debt  covered  by  the  security  (//) . 

So   where   goods   were   deposited   as   security  for  advances,  Composition 
and  bills  were   drawn   by   the   lender   and   accepted    by   the  dorsee°of  bills 
borrower  for  the   amount,  which   were  indorsed  over  by  the  without 
lender  to  a  third  party  for  value ;  during  the  currency  of  the  security, 
bills,  the  borrower  filed  a  petition  for  liquidation  under  the 
Bankruptcy  Act,  1869,  and  the  creditors  accepted  a  composition  ; 
by  arrangement  between  the  lender  and  the  holder  of  the  bills, 
the  latter,  without  giving  up  the  bills,  received  a  composition 
on  the  total  amount  of  the  bills,  receiving  the  balance  from  the 
lender ;  the  lender  then,  without  proving,  realized  his  security, 
and  claimed  to  hold  the  proceeds  against  the  balance  paid  by 
him  ;  but  it  was  held  that  he  was  bound  to  account  to  the 
borrower  for  the  amount  by  which  the  composition  paid  on 

(s)  Moore  v.  Anglo-Italian  Bank,   10  Sched.  rule  10. 
Ch.  D.  681.  (x)  Exp.  Tandcrlinden,  Re  Pogose,  20 

(t)  Bankruptcy  Act,  1883,  s.  55  (6),  Ch.  D.  289,  C.  A. 
considered  ante,  p.  160.  (>/)  Exp.  Clarke,  1   M.  D.  &  De  G. 

(«)    Bankruptcy     Act,     1883,     2nd  622. 
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the  bills  exceeded  what  would  have  been  paid  if  the  value  of 
the  security  had  been  previously  deducted  (s). 

But  a  creditor  holding  securities  of  third  persons,  indebted  to 
the  debtor,  of  greater  value  than  the  amount  due  from  the 
bankrupt  to  himself,  may  prove  and  receive  dividends  upon  the 
full  amount  of  the  securities  to  the  extent  of  twenty  shillings  in 
the  pound  upon  the  actual  debt  (a). 

The  surrender  of  the  security  will  not  prejudice  any  claim 
which  the  mortgagee  may  have  on  a  surety  for  the  debt  (b). 

The  creditor  is  not  bound  to  elect  where  the  security  is  not 
on  the  estate  of  a  bankrupt,  but  of  a  surety  (c).  In  such  cases, 
it  is  said  that  the  proper  course,  having  regard  to  the  equity  of 
the  surety,  is  for  the  creditor  to  prove  first  for  his  whole  debt 
against  the  estate  of  the  bankrupt  debtor,  and  then  to  come 
upon  the  surety  for  the  deficiency,  on  the  ground  that  if  the 
principal  security  be  first  realized,  and  the  surety  have  paid 
nothing  before  the  bankruptcy,  he  cannot  prove  in  respect  of 
his  loss,  even  on  bringing  an  action  (d ) ;  but  it  would  seem 
that  a  surety  can  now  prove  on  a  payment  made  after  the 
bankruptcy  (e) . 

It  has  been  seen  that  "  secured  creditor "  means  a  creditor 
holding  a  security  "  over  the  property  of  the  debtor  "  (/)  ;  it 
follows  that  only  such  securities  need  be  taken  into  account  in 
reduction  of  proof  for  the  whole  debt  or  balance,  as  the  case 
may  be.  Thus,  where  the  debt  is  joint,  if  the  creditor  has  a 
security  over  the  separate  estate,  he  is  entitled  to  prove  against 
the  joint  estate,  without  giving  up  his  security,  on  the  ground 
that  it  is  a  different  estate  (<y) .  So  in  a  composition,  one  of  the 
joint  creditors  of  a  partnership,  whose  debt  was  collaterally 
secured  by  an  equitable  mortgage  by  deposit  upon  the  property 


(2)  Baines  v.  Wright,  1G  Q.  B.  D. 
330,  0.  A. 

(a)  Re  Bloxham,  G  Ves.  449.  See 
/  '  ■  ley,  3  Bro.  C.  C.  237  ;  Exp. 
Bennett,  2  Atk.  627  ;  Exp.  Goodman,  3 
BladcL  373  ;  Exp.  Parr,  is  Ves.  65. 
8(  •  •■<]  0  Exp.  SohoOeld,  L2  Ch.  D.  337, 
O.A. 

[b  Exp.  11  ildman,  1  Atk.  100  ;  Exp. 
Bennett,  2  Atk.  •')'_' s  ;  Rainbow  v.  Jug- 
fine.  '■>  Q.  B.  D.  122. 

/        Thornton,  8  !>•■<:.  &J.454  ; 

/  tp.    Goodman,   3    Bffadd.   378;    Exp. 

Hedderly,   /:•    HiekHn,  2  M.  I).  &   De 

,      /  <cp.   Brett,  L.  It.  (i  Oh.  A. 


(d)  Fish.  Mtg.   (4th  ed.)  503.     See 
Kittier  v.  Raynes,  1  Cox,  105. 

(c)  See  Breslauer  v.  Brown,  3  App. 
Cas.  G72. 

(/)  Sec  ante,  p.  L079. 

(17)  Exp.  Shepherd,  Re  Plumer,  1  Ph 
56;  Exp.  Peacock,  2  GU.  &  J.  27;  Exp 
Bowden,  Re  Brettell,  1  D.  &  C.  L36 
Exp.  Eallifax,  Re  Ridge,  2  M.  D 
iV  l)c(!.  644;  Bank  of  Australasia  v 
Flower,  \r.  Co.,  L.  R.  1  V.  C.  29 
Exp.  Ogle,  I,.  R.  8  Ch.  A.  711 
Exp.  Caldioott,  25  Ch.  D.  716,  C.  A, 
Bee  Exp.  West  Riding  Union  Banking 
Co.,  Re  Turner,  19  Ch.  D.  105,  C.  A. 
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of  one  of  the  partners,  was  held  to  be  entitled  to  prove  for  his      chap.  li. 
whole  debt   against   the   joint   estate   without   giving   up   his 
security  (Ji). 

Where  a  creditor  under  the  Bankruptcy  Act,  1869,  by  mistake  Security  on 
included  in  the  valuation  a  security  on  the  separate  estate,  as  H^luti*6 
well  as  a  joint  security,  and  the  two  securities  realized  more 
than    the  valuation,   the    trustee   was    held    entitled   to   the 
excess  (i). 

On  the  principle  above  stated,  it  was  held  that  where  a  father 
and  son  were  jointly  and  severally  liable,  and  the  father  mort- 
gaged, as  further  security,  his  real  estate,  which  descended  to 
the  son,  the  mortgagee  was  held  entitled  to  prove  in  the  son's 
bankruptcy,  without  giving  up  his  security  (k) :  but  the  contrary 
was  held  in  the  case  of  a  devised  estate  (/). 

So  where  a  bankrupt  and  his  wife  executed  a  power  of 
appointment  of  the  wife's  estate  as  security  for  a  debt  due  from 
the  bankrupt,  it  was  held  that  the  creditor  was  entitled  to  prove 
for  the  whole  debt  without  giving  up  the  security  (m). 

Similarly,  where  trust  money  was  drawn  out  of  a  bank  by 
one  of  the  partners  who  was  interested  therein,  and  placed 
upon  an  unauthorized  security,  the  cestuis  que  trust  had  a  right 
to  prove  against  the  bankrupt's  estate  without  giving  up  the 
security  (n). 

But  where  securities,  though  apparently  belonging  to  the 
separate  estate  of  a  partner,  are  really  the  joint  property  of  the 
firm,  the  creditor  must  give  up  the  securities  before  proving 
against  the  joint  estate.  So,  where,  by  the  deed  of  a  banking 
company,  it  was  provided  that  no  shares  should  be  held  jointly, 
and  partners  in  a  firm  who  held,  each  in  their  separate  names, 
several  shares  which  were  really  the  property  of  the  firm,  bor- 
rowed money  from  the  company  on  their  joint  account,  it  was 
held,  upon  the  joint  bankruptcy  of  the  partners,  that  the  shares 
must  be  deemed  to  be  held  as  a  joint  security  by  the  company, 
who  could  not  be  allowed  to  prove  for  the  joint  debt  without 
deducting  the  value  of  their  security  (o). 

So,  the  interest  of  partners,  where  real  estate  is  purchased 
with  partnership  moneys,  and  mortgaged  by  the  firm  for  a  joint 

(h)  Exp.   Manchester    and    Liverpool  ([)  Exp.  Bowdcn,  Re  Brettell,  1  D.  & 

District  Banking  Co.,  Re  Littler,  L.  R.  C.  135. 

18  Eq.  249.  {,„)  Exp.   Hcdderlcij,    Re   Hicklin,    2 

(i)   Couldenj  v.  Bartrum,   19  Ch.  D.  M.  D.  &  De  G.  487. 

394,  C.  A.  (»)  Exp.   Biddulph,    3   De  Gr.   &  S. 

(k)  Exp.  Tirnmj,  3  M.  D.  &  De  G.  587. 

576.  (o)  Exp.  Council,  3  Deac.  201. 
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debt,  is  a  joint  security,  though  the  conveyance  was  made  to  the 
partners  as  tenants  in  common  (7;). 

Conversely,  where  there  is  a  joint  and  several  covenant  to 
pay,  the  creditor  may  prove  against  the  separate  estate  of  each 
partner  without  surrendering  a  mortgage  to  secure  the  debt  on 
the  joint  property  of  the  partnership  (q). 

13 ut  where,  on  the  bankruptcy  of  a  partner  after  dissolution, 
a  creditor  sought  to  prove  "without  deducting  the  security  on 
property  of  both  partners,  as  being  a  joint  security,  the  creditor 
was  only  allowed  to  prove  on  deducting  a  moiety  of  the  property, 
as  the  security  was  on  each  moiety,  and  not  joint  (r). 

Though  a  creditor  is  entitled  to  the  benefit  of  a  separate 
security  given  by  a  partner  for  a  joint  debt,  yet,  if  the  partner 
becomes  bankrupt,  the  other  partners  remaining  solvent,  the 
creditor  will  not  be  allowed  to  prove  against  the  separate  estate, 
there  being  no  separate  debt  (s). 

A  joint  and  separate  creditor  must  elect  against  which  estate 
he  will  go  in  the  first  instance ;  and,  if  he  elect  to  go  against 
the  joint  estate,  he  has  no  preference  against  the  other  joint 
creditors  upon  the  surplus  of  the  separate  estate  beyond  the 
separate  debts  (t) . 

The  proving  of  the  debt,  without  disclosing  the  security,  is 
an  election  to  abandon  it  (u),  and  the  creditor  after  proof  in 
ignorance  of  a  lien  was  not  allowed  to  reduce  his  proof  and  set 
up  the  lien  (*■). 

Where,  however,  the  validity  of  the  security  is  in  dispute,  a 
mortgagee  may  be  allowed  to  enter  a  claim  to  prove  for  the 
whole  amount  of  his  debt,  subject  to  the  determination  of  the 
question  of  right  (.r). 

Partial  proof  is  no  election  to  give  up  the  security  (//). 

If  a  creditor  votes  for  his  whole  debt  without  stating  his 

1  ourity  in  his  proof,  ho  will  generally  be  deemed  to  have  aban- 

doned  his  security  («).     The  question  has  not  yet  been  decided 

whether,  if  a  creditor  who  states  his  security  afterwards  votes 


/  tp.  /    ,.  .'  1.1     .  .1.  260. 
/  <//.  Shepherd,  /.'<  Plumer,  I    I'll. 
■  m  '  1 1  .  /•'  U  ula  <•'  \ .  Flower,  $0. 
Co.,    I-    R.    1    P.  «'■  27.      See    Exp. 
,1.  1  M.D   •'.   DeGh  813  ;  "Exp, 
d  American   Bank,  1^.   I.'.    I 
\.  19. 
/     Exp.  West  Riding  Union  Banking 
Co.,  Ba   I '•■   ■■■  .  19  Oh.  I).  106,  C  A. 
(*)  "Exp.    /-'"'  terehin    Banking  <'<>., 


De  Gh  292  ;  Exp.  Lloyd,  3  Dcac.  305; 
Exp.  Biddulph,  3  !><•<:.  &  S.  687. 

It)  Exp.  Bevan,  10  Ves.  107. 

(u)   Exp.    BoJfe,   2    Deao.   421;    Re 
BaUiimie,  8  Oh.  D.  488,  0.  A. 

Exp.  Spottiswoode,  ETonb.  Bky.  20, 
Exp.  Bignold,  1  I  >eao.  616. 

(//)  Elder  v.  n>  aumont,  i  Jur.  N.  S.  23. 

(z)  Bee  Bankruptcy  Act,  lut  Sched. 
r.  10. 
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for  his  whole  debt,  this  amounts  to  an  abandonment  of  the      cnAr.  li. 
security  (a). 

"Where  a  first  mortgagee  gives  up  his  security,  the  effect  is  to  Effect  of 
put  the  trustee  in  his  place,  and  not  to  accelerate  the  rights  of  surren<ier- 
subsequent  mortgagees  (b) . 

Where  the  creditor  has  neither  proved  nor  assessed  the  value  Right  to 
of  his  security,  and  it  turns  out  afterwards  that  his  security  f^r^of 
was  of  no  value,  he  may  prove,  giving  up  his  security,  and  not  security. 
disturbing  previous  distribution  (c). 

A  secured  creditor  will  be  relieved  from  being  deemed  to  Retractation 
have  surrendered  his  security,  and  will  be  allowed  to  withdraw 
his  proof,  unless  it  clearly  appears  that  he  has  deliberately  and 
purposely  abandoned  his  security  (d) .  But  a  creditor,  having 
once  made  his  election  to  give  up  his  securities,  cannot  after- 
wards retract  (e) . 

A  creditor  who  surrenders  to  the  trustee  his  securities  must  Return  of 
be  taken  to  do  so  on  the  footing  that  the  bankruptcy  will  be  bankruptcy 
prosecuted  so  as  to  give  him  a  right  to  prove  therein ;  and,  annullecl- 
accordingly,  if  the  bankruptcy  is  annulled,  he  is  entitled  to  a 
return  of  his  securities  (/) . 

Thirdly,  a  mortgagee,  having  power  to  sell  the  property  com-  Mortgagee 
prised  in  his  security,  may  realize  it  by  sale  without  applying  security  and 
to  the  Court,  or  he  may  apply  to  have  his  security  realized  Pr°ve  for 
under  an  order  of  the  Court,  whether  he  has  a  power  of  sale  or 
not  (g) .     If  a  secured  creditor  realizes  his  security,  he  may  prove 
for  the  balance  due  to  him  after  deducting   the  net  amount 
realized  (//) . 

This  rule  also  applies  to   a  composition,  so  that  a  secured  Rule  applies 
creditor  need  not  take  any  part  in  the  composition  proceeding ;  tbns. 
but  when  he  has  realized  his  security  he  may  prove  his  debt, 
and  receive  the  composition  upon  the  balance  which  remains 
due  to  him  (/). 

If  part  of  the  debt  have  been  realized  by  sale  under  a  decree,  Proving  for 
and  the  remainder  of  the  security  be  unsaleable,  the  mortgagee 


(a)  Exp.  Wood,  Re  Wright,  10  Ch.  D.  Ex.  119,  131. 

554,  C.  A.  ( f)  Exp.  Morris,  Re  Tyric,  14  L.  T. 

(b)  Craclmell  v.  Janson,  6  Ch.  D.  735.  N.  S.  606. 

(c)  Re  Kit-Hill  Tunnel,  Exp.  Wil-  (y)  See  as  to  sales  under  order  of 
Hams,  16  Ch.  D.  590  (winding-up).  Courtin  bankruptcy,^*;, pp. 1094rf,sr2. 

(d)  Re  Burr,    Exp.    Clarice,   W.  N.  (//)  Rule  9. 

(1892)  138,  C.  A.     '  (i)  Re  Bestwick,  Exp.  Bestivick,  2  Ch. 

(e)  Exp.  Downes,  18  Ves.  290  ;  Exp.  D.  485,  C.  A.  See  Exp.  Birmingham 
Solomon,  1  Gl.  &  J.  25  ;  Exp.  Egging-  Gas  Light  and  Coke  Co.,  Re  Adams, 
ton,  Mont.  72;  Exp.  Hornby,  Buck.  L.  R.  11  Eq.  204 ;  and  Bolton  t.  Faro, 
351  ;    Grugcon  v.   Gerrard,  4  Y.  &  C.  14  Ch.  D.  171. 
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may  prove  for  the  deficiency,  upon  giving  up  the  remaining 
benefit  of  the  decree  (j).  So  it  seems  he  may  come  in  and 
prove  if  the  security  fail  before  the  estate  is  distributed  (k). 
And  a  creditor  who  has  a  mortgage  for  a  principal  sum,  and  a 
further  charge  secured  by  the  same  and  other  securities,  may 
retain  the  mortgage  for  the  original  debt  and  prove  for  the  other 
debts,  upon  giving  up  all  the  other  securities  (/). 

If  a  second  mortgagee  postpones  his  security  to  a  further 
advance  by  the  first  mortgagee,  and  on  a  sale  of  the  property 
by,  or  at  the  instance  of,  the  first  mortgagee,  the  proceeds  are 
not  sufficient  to  satisfy  the  postponed  charge,  the  second  mort- 
gagee may  prove  in  the  bankruptcy  of  the  debtor  for  the 
deficiency  on  the  ground  of  an  implied  promise  by  the  debtor 
to  indemnify  him  against  any  loss  arising  from  the  postpone- 
ment (m). 

Fourthly,  the  mortgagee  may  put  a  value  on  his  security, 
and  after  deducting  such  value  from  the  amount  of  his  debt, 
he  may  prove  for  the  balance  along  with  the  other  creditors. 

It  is  enacted  by  the  Bankruptcy  Act,  1883,  that : — 

Sect.  6  (2.)  "If  the  petitioning  creditor  is  a  secured  creditor,  he 
must,  in  his  petition,  either  state  that  he  is  willing  to  give  up  his 
security  for  the  benefit  of  the  creditors  in  the  event  of  the  debtor 
being  adjudged  bankrupt,  or  give  an  estimate  of  the  value  of  his 
security.  In  the  latter  case,  he  may  be  admitted  as  a  petitioning 
creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him,  after 
deducting  the  value  so  estimated  in  the  same  manner  as  if  he  -were 
an  unsecured  creditor." 


Bankruptcy 
roles  as  to 
estimates. 


The  penalty  of  non-compliance  with  the  requirements  of  this 
section  is  exclusion  from  proof,  not  forfeiture  of  the  security  (n). 

The  Second  Schedule  to  the  Act  sets  out  the  following  rules 
which  are  to  be  complied  with  if  this  course  is  adopted. 

1 1 .  11.  "  If  a  secured  creditor  does  not  either  realizo  or  surrender 
liis  security,  lie  shall,  beforo  ranking  for  dividend,  state  in  his 
pro. ,1'  tho  particulars  of  his  security,  the  date  when  it  was  given, 
and  the  value  al  wlnYh  ho  assesses  it,  and  shall  be  ontitlod  to 
receive  a  dividend  only  in  respect  of  tho  balanco  duo  to  him  after 
deducting  t  lie  valur  so  assessed." 

I».  12.  "  a  Where  a  security  is  bo  valued,  the  trustee  may  at  any 
time  redeem  it,  on  payment  t<>  tlm  creditor  of  the  assessed  value. 

■■  b  [f  the  trustee  is  dissatisfied  with  the  value  at  which  a  secu- 
rity is  assessed,  lie  may  require  that  the  property  comprised  in  any 


(J)  Exp.  Wyly,  Vera.  &  Boriv.  518;  (m)  Exp.  Ford,  tit  Chappell,  16Q.  B. 

/        ffreavi  ,  f)e  Gh  119.  I>.  806,  0.  A. 

Peake,    /■'<    Brodie,    L.  I>'.  2  («)  Moore  v .  Anylo- Italian  Hank,  10 

Oh.  A.  463.  Ch.  D.  G81. 

(I)  St  Alliton,  Ponb.  Bky.  26. 
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security  so  valued  be  offered  for  sale  at  such  times  and  on  such       ctiap.  li. 
terms  and  conditions  as  may  be  agreed  on  between  the  creditor  and   - 
the  trustee,  or  as,  in  default  of  such  agreement,  the  Court  may 
direct.     If  the  sale  be  by  public  auction  the  creditor,  or  the  trustee 
on  behalf  of  the  estate,  may  bid  or  purchase. 

"  (c)  Provided  that  the  creditor  may  at  any  time,  by  notice  in 
writing,  require  the  trustee  to  elect  whether  he  will  or  will  not 
exercise  his  power  of  redeeming  the  security  or  requiring  it  to  be 
realized,  and  if  the  trustee  does  not,  within  six  months  after  receiv- 
ing the  notice,  signify  in  writing  to  the  creditor  his  election  to 
exercise  the  power,  he  shall  not  be  entitled  to  exercise  it ;  and  the 
equity  of  redemption,  or  any  other  interest  in  the  property  comprised 
in  the  security  which  is  vested  in  the  trustee,  shall  vest  in  the 
creditor,  and  the  amount  of  his  debt  shall  be  reduced  by  the  amount 
at  which  the  security  has  been  valued." 

E.  13.  "  Where  a  creditor  has  so  valued  his  security,  he  may  at 
any  time  amend  the  valuation  and  proof  on  showing  to  the  satisfac- 
tion of  the  trustee,  or  the  Court,  that  the  valuation  and  proof  were 
made  bona  fide  on  a  mistaken  estimate,  or  that  the  security  has 
diminished  or  increased  in  value  since  its  previous  valuation :  but 
every  such  amendment  shall  be  made  at  the  cost  of  the  creditor, 
and  upon  such  terms  as  the  Court  shall  order,  unless  the  trustee 
shall  allow  the  amendment  without  application  to  the  Court." 

E.  14.  "Where  a  valuation  has  been  amended  in  accordance  with 
the  foregoing  rule,  the  creditor  shall  forthwith  repay  any  surplus 
dividend  which  he  may  have  received  in  excess  of  that  to  which  he 
would  have  been  entitled  on  the  amended  valuation,  or,  as  the  case 
may  be,  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time 
being  available  for  dividend,  any  dividend  or  share  of  dividend 
which  he  may  have  failed  to  receive  by  reason  of  the  inaccuracy  of 
the  original  valuation,  before  that  money  is  made  applicable  to  the 
payment  of  any  future  dividend,  but  he  shall  not  be  entitled  to  dis- 
turb the  distribution  of  any  dividend  declared  before  the  date  of 
the  amendment." 

E.  15.  "If  a  creditor,  after  having  valued  his  security,  subse- 
quently realizes  it,  or  if  it  is  realized  under  the  provisions  of  rule  12, 
the  net  amount  realized  shall  be  substituted  for  the  amount  of 
any  valuation  previously  made  by  the  creditor,  and  shall  be 
treated  in  all  respects  as  an  amended  valuation  made  by  the 
creditor." 

E.  16.  "  If  a  secured  creditor  does  not  comply  with  the  foregoing 
rules,  he  shall  be  excluded  from  all  share  in  any  dividend." 

E.  17.  "  Subject  to  the  provisions  of  rule  12,  a  creditor  shall  in 
no  case  receive  more  than  twenty  shillings  in  the  pound  and  interest 
as  provided  by  this  Act." 

With  regard  to  the  right  of  mortgagees  to  vote  at  meetings  Right  of 
of  creditors,  the  First  Schedule  to  the  Bankruptcy  Act,  1883,  S^fef60 
provides  as  follows  : — 

E.  10.  "For  the  purpose  of  voting,  a  secured  creditor  shall, 
unless  he  surrenders  his  security,  state  in  his  proof  the  particulars  of 
his  security,  the  date  when  it  was  given,  and  the  value  at  which  he 
assesses  it,   and  shall  be  entitled  to  vote  only  in    respect  of  the 
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balance  (if  any)  due  to  him,  after  deducting  the  value  of  his  security. 
If  he  votes  in  respect  of  his  whole  debt  he  shall  be  deemed  to  have 
surrendered  his  security,  unless  the  Court  on  application  is  satisfied 
that  the  omission  to  value  the  security  has  arisen  from  inadvert- 
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If  a  secured  creditor  votes  in  favour  of  a  composition,  without 
preferring  any  claim  as  a  secured  creditor,  he  will  be  deemed  to 
have  abandoned  his  security  (o) .  But  a  creditor  of  a  partner- 
ship firm  may  vote  in  respect  of  his  whole  debt  for  a  composition 
by  the  firm,  and  yet  retain  a  separate  security  held  by  him  on 
the  estate  of  one  of  the  partners  (p). 

It  is  sufficient  for  a  mortgagee,  in  order  to  establish  his  right 
to  vote,  to  produce  the  mortgage  deed,  without  producing  the 
title  deeds  to  the  mortgaged  property  (q) . 

A  secured  creditor  is  in  no  way  bound  by  his  debtor's  estimate 
of  the  value  of  the  security  (>■). 

Where  a  secured  creditor  presents  a  bankruptcy  petition 
against  his  debtor,  and  undervalues  his  security,  he  will  be 
bound  by  such  undervalue,  so  that  the  trustee  will  be  entitled 
to  redeem  the  security  at  the  value  stated  (s). 

A  creditor  holding  several  securities  for  debts  due  from  the 
bankrupt  may  assess  them  as  a  whole  ;  and,  unless  the  trustee 
elects  within  the  prescribed  time  to  redeem  them  as  a  whole  at 
such  assessed  value,  the  property  comprised  in  the  securities  so 
assessed  will  vest  in  the  creditor  (t) . 

The  assessment  of  the  security  by  the  mortgagee  will  not 
preclude  him  from  bringing  an  action  for  foreclosure  unless  the 
trustee  has  previously  elected  to  redeem  the  security;  in  such  a 
case  the  trustee  must  plead  the  valuation  of  the  security,  or 
otherwise  bring  it  to  the  notice  of  the  Court  before  the  usual 
order  for  foreclosure  is  made,  in  order  that  regard  may  be  paid 
to  the  fact  on  taking  the  accounts ;  if  this  is  not  done  at  the 
hearing,  the  matter  cannot  be  subsequently  raised  so  as  to 
deprive  the  mortgagee  of  the  full  benefit  of  the  foreclosure 
order  (k). 

A    eoured  creditor  who  assesses  his  security  at  an  undervalue 


l:   Balbin   ■',/•'■'•/'.  Jameson,  8  Ch.  Ch.  D.  48.5,  C.  A. 

D  (*)  Exp.  Taylor,  Be  Looey,  13  Q.  B. 

/         Manchester  and    Liverpool  D.  L28. 

Bank,  Ut  Littler,  L.  R.  18  Eq.  249.  <t)   Re  Smith,  Exp.  Logan,  72  L.  T. 

Exp.  <      .  /■''  Dmkley,  10  I-.  T.  86  ! 

(// 1  Satiffuinetti  v.  Stuckey'a  Banking 

/.-.    Beetwick,    Exp.    Beetwiok,   2  Co.  (No.  2),  (1896)  1  Ch.  502. 
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and  proves  for  the  balance  of  his  debt,  is  bound  to  pay  over  to       csap.  ti. 
the  trustee  any  excess  realized  from  the  security  beyond  the  to  trustee 
assessed  value,  even  though  the  trustee  does  not  object  to  the  gg^ate^ 
assessment,  or  offer  to  redeem  (,r) . 

If,  however,  a  creditor  who  has  undervalued  his  security  can  Amendment 
sstisfy  the  trustees  or  the  Court  that  the  assessment  and  proof      estlmate- 
were  made  bond  fide  on  a  mistaken  estimate,  he  may  amend  his 
assessment  and  proof  (//).     A  mortgagee  may  amend  notwith- 
standing the  opposition  of  a  subsequent  mortgagee  (s). 

A  creditor  may  amend  notwithstanding  that  the  trustee  has 
given  notice  of  intention  to  redeem  ;  but  not,  as  it  would  seem, 
after  the  trustee  has  paid  the  assessed  value  to  the  creditor,  or 
even  definitely  elected  to  redeem  at  the  assessed  value  (a). 

Leave  to  amend  was  refused  where  a  creditor  had  received  in 
full  the  estimated  value  of  his  security,  and  had  proved  for  and 
accepted  a  composition  on  the  balance  (b). 

Where    the  secured    creditor    has  valued   his    security  and  Effect  of 
proved  for  the  difference,  but  his  proof  has  been  rejected,  he  p°?0c0cftl011  of 
is  remitted  to  all  his  rights  and  can  recover  more  than  his 
valuation  (c). 

iii. — Proof  by  Secured  Creditors. — Subject  to  the  provisions  Debts  pay  - 
of  the  Bankruptcy  Act,  all  debts  proved  in  a  bankruptcy  are  to  L J/ffrt 
be  paid,  pan  passu  (d). 

A  secured  creditor  may  prove  at  any  time  after  he  has  valued  or  Reservation 
even  without  valuing  his  security,  but  not  so  as  to  disturb  a  pre-  £   trustee 
vious  dividend  (e) .   Until,  however,  an  unsurrendered  security  has 
been  valued  or  realized,  he  has  no  debt  provable  in  respect  of 
which  the  trustee  is  bound  to  make  any  reserve  on  declaring  a 
dividend  (/). 

So  an  annuity  creditor  who  has  a  policy  of  insurance  cannot  Annuity 
prove  until  the  policy  has  been  sold  (g) .  ™££  h? 

In  estimating  the  amount  of  the  balance  for  which  a  creditor  pr0of  for 
who  has  valued  or  realized  his  security  may  prove,  all  costs,  cos*s  °*'  . 

J  J     x  '  '  maintaining 

security 

(x)  Exp.  King,  Me  Palethorp,  L.  R.       D.  728,  C.  A.  aRo-wed. 

20  Eq.  273  ;  Societe  Generate  de  Paris,  (b)  Couldcry  v.  Bartram,  19  Ch.  D. 

8  App.  Cas.  606.  394,  C.  A. 

{>/)  Rr.    13—15,  set   out  sup.      See  (c)  Williams  v.Sopkins,W.  N.(1883) 

Exp.  Adamson,  Be  Collie,  8  Ch.  D.  107,        53. 

C.    A.  ;    Exp.  Schofeld,   Re  Firth,   12  (d)  46  &  47  Vict.  c.  52,  s.  40  (4). 

Ch.  D.  337,  C.  A.  ;  Exp.  Bagshaic,  Be  (e)  Be  Kit-Hill    Tunnel,   Exp.    Wil- 

Ker,  13  Ch.  D.  304,  C.  A.  Hams,  W.  N.  (1881)  21. 

(s)  Exp.  Arden,  14  Q.  B.  D.  121.  (/)  Exp.  Good,  Be  Zee,  14  Ch.  D.  82. 

(a)  Exp.  Nbrris,  Be  Sadler,  17  Q.  B.  (g)  Exp.  Tierneij,  1  Mont.  78. 
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charges  and  expenses  properly  incurred  in  relation  to  the 
security,  including  costs  of  maintaining  and  protecting  the 
same,  are  to  be  taken  into  account  (h). 

A  secured  creditor  having  a  mortgage  for  the  retransfer  of 
stock  may  prove  for  the  amount  of  the  dividends  due  prior  to 
the  bankruptcy,  and  for  the  value  of  the  stock  at  the  date  of  the 
petition  (t).  So  where,  on  a  loan  of  stock,  the  borrower  gave  a 
bond  to  retransfer  the  stock  in  three  years,  and  in  the  meantime 
to  pay  the  dividends  to  the  lender,  and  agreed  to  convey  real 
estates  as  a  security  ;  default  having  been  made  in  payment  of 
dividends,  and  the  borrower  having  become  bankrupt  within 
the  three  years,  it  was  held  that  the  lender  was  entitled  to  have 
the  security  sold,  and  the  proceeds  applied  in  payment  of  the 
dividends  and  replacing  the  stock,  and  to  prove  for  any 
deficiency  (k). 

A  mortgagee  who  has  realized  his  security  on  the  bankruptcy 
of  the  mortgagor  is  entitled  to  apply  the  proceeds  of  sale,  if 
sufficient  for  the  purpose,  in  payment  to  himself  of  the  full 
amount  of  his  debt  with  interest  and  costs,  handing  over  the 
surplus,  if  any,  to  the  trustee  in  the  bankruptcy  for  the  benefit 
of  the  creditors  generally. 

If,  however,  the  proceeds  of  sale  are  insufficient,  or  if  the 
mortgagee  assesses  his  security,  and,  in  cither  case,  claims  to 
prove  for  the  residue,  or  if  he  abandons  his  security  and  claims 
to  prove  for  the  whole  debt,  the  question  arises  what  his  rights 
are  as  regards  proof  for  interest. 

In  all  these  cases,  the  general  rule  is  that  the  mortgagee 
cannot  charge  interest  beyond  the  date  of  the  receiving  order 
until  there  is  a  surplus  (/), -and  this  applies  to  a  mortgage  to 
a  building  society  where  instalments  are  made  up  partly  of 
principal  and  partly  of  interest  (m),  and  interest  wrongly  paid 
must  be  refunded  (n) ;  but,  under  special  circumstances,  as  where 
tin'  mortgagee  has  postponed  the  sale  at  the  request  of  the 
i  ignees,  or  has  made  some  special  agreement,  interest  after 
the  receiving  order  may  bo  allowed  (o). 


/       <         Re  Wofman,  11  Oh.D. 

/        Day,  7  V,  i.  801.    * 
Exp.  1       ,.  /.■,  Barker,  '■'■  Madd. 
160. 

n    Exp.   Badger,  I    v"e  .   1615  ;   I  tp. 
i  i  De  G.  J.  &   8.  616  ;   Exp. 

M  \ 


(m)  Exp.  Bath,  lu  Phillips,  22  Ch. 
D.  450,  C.  A. 

(;/)  Exp.  Lubbock,  4  DeG.J.  &  S.516. 

(o)  Exp.  Kensington,  'J  M.  &  A.  300; 
Griffith  &  Eolmes,  Bky.  641.  But  see 
/■:.,,,.  l'„ll,ml,  I  INI.  I).  \-  'l)c(!.  '_»70;  Kxp. 
Burrell,  3  M.  &  A.  1 10.  Bee  Be  Savin, 
L.  R.  7  Ch.  A.  700  (in  liquidation). 
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A  mortgagee  may,  however,  prove  for  interest  overdue  at  the      chap.  li. 
date  of  the  receiving  order,  such  interest  heing  calculated,  for  proof  for 
the  purposes  of  dividend,  at  the  rate  at  which  interest  is  reserved  i,rfears '  °* 

*       x  . .  .  .  interest  due 

by  the  mortgage,  if  not  exceeding  five  per  cent.,  or  otherwise  at  at  date  of 
five  per  cent.,  without  prejudice  to  his  right  to  receive  the  higher  T^^ms 
rate  of  interest  in  full  out  of  surplus,  if  any  (p)  ;  or  if  interest 
is  not  reserved  by  the  mortgage  (q),  then  at  a  rate  not  exceeding 
four  per  cent,  from  the  time  when  the  principal  was  payable  (>•). 
By  sect.  40  of  the  Bankruptcy  Act,  1883,  it  is  enacted  that — 

"  (5.)  If  there  is  any  surplus  after  payment  of  the  foregoing  Payment  of 
debts  (s),  it  shall  be  applied  in  payment  of  interest  from  the  date  subsequent 
of  the  receiving  order  at  the  rate  of  four  pounds  per  centum  per  ln,terest  out 
annum  on  all  debts  proved  in  the  bankruptcy."  °  smp  us- 

Interest  after  the  date  of  adjudication  is  in  no  case  allowed  in  Interest  after 

the  case  of  a  debt  immediately  payable  (t). 

Where,  however,    a  mortgagee  has   realized   or   valued   his  Realized  or 

security  at  an   amount   insufficient   for   full   payment   of   his  a;fes8ecl  value 

m  J  r  J  _  of  security- 

principal,  interest  and  costs,  he  may  allocate   the  realized  or  may  be 

estimated  value  of  his  security  to  such  part  of  his  debt  as  he  payment  of 
may  think  proper,  so  that  he  is  entitled  to  pay  or  allow  himself  interest. 
in  account  out  of  such  value,  in  the  first  place,  the  full  amount 
of  the  interest  due  to  him  up  to  the  date  of  the  order  for  adjudi- 
cation, for  which  he  could  not  prove,  and  in  the  next  place,  so 
much  of  the  principal  as  such  realized  or  estimated  value  is 
sufficient  to  meet,  and  then  to  prove  for  the  balance  of  such 
principal  pari  passu  with  the  other  creditors  (a).  And  it  makes 
no  difference  in  this  respect  whether  the  mortgagee  has  valued 
or  realized  his  security  (x). 

But   where   a   mortgagee   invokes  the  aid  of  the  Court  of  Distinction 

"whore  S6CU- 

Bankruptcy  to  realize  his  security,  the  right  of  allocation  does  rity  realized 
not  arise,  and  in  such  a  case  a  secured  creditor  cannot  apply  the  bjr  Court- 
moneys  produced  by  realizing  his  security  in  payment  of  interest  j^^a^    er 
accrued  due  after  the  date  of  the  receiving  order,  so  as  to  increase  order, 
his  proof  (y) ;  his  proof  must  therefore  be  limited  to  what  was  due 

(p)  53  &  54  Vict.  c.  71,  s.  23.  («)  Exp.  Hunter,   6  Ves.   94  ;    Exp. 

\q)  See  as  to  this,  post,  p.  1157.  Glyn,   1   M.   D.   &  De  G.  25  ;  Re  Fox 

(V)  46   &  47  Vict.  c.  52,  2nd  Sched.  and  Jacobs,  (1894)    1    Q.  B.  43S,  442. 

r.  20.  See  Re  Holland,  Exp.  Parker  and  Young, 

(s)  I.e.,  "  debts  proved  in  the  bank-  71  L.  T.  435. 
ruptcy."     See  sub-sect.  4.  (x)  Re  Fox  and  Jacobs,  sup.,  at  p.  441. 

(t)  Exp.    Badger,    4  Ves.    165.     See  (g)  Re  Bonacino,  Exp.  Discount  Bank- 
Re  Browne  and  Wingrove,  Exp.  Ador,  ing  Co.,  1  Maus.  59. 
(1891)  2  Q.  B.  574,  578. 
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for  principal  and  interest  at  the  commencement  of  the  bank- 
ruptcy after  deducting  therefrom  the  proceeds  of  sale  received  in 
respect  of  the  security.  But  the  mortgagee  is  entitled,  in  such 
a  case,  to  set  off  profits  realized  from  his  security  after  the 
date  of  the  receiving  order  in  keeping  down  the  subsequent 
interest  (s). 

And  where  mortgagees  realized  their  security  by  proceedings 
in  Chancery  and  proved  for  the  deficiency,  they  were  allowed 
to  apply  the  income  arising  from  their  security  subsequent  to 
the  bankruptcy  towards  paying  interest  on  their  debt  during 
the  same  period  (a). 

If  the  mortgagee  is  in  possession  of  the  premises,  though  he 
cannot  prove  for  the  interest,  yet  he  may  calculate  interest  as 
against  his  security  up  to  the  time  of  taking  the  accounts  (b) . 

In  the  case  of  a  security  by  way  of  indemnity,  proof  for 
interest  will  be  allowed  up  to  the  time  of  payment  (c). 

"Where  the  mortgagor  had  assigned  the  equity  of  redemption, 
and  the  assignee,  after  paying  interest  for  some  time  to  the 
transferee  of  the  mortgage,  fell  into  arrear  and  became  bank- 
rupt, it  was  held  that,  there  being  no  privity  of  contract  between 
the  bankrupt  and  the  transferee  of  the  mortgage,  and  no  personal 
liability  on  the  part  of  the  former  to  pay  interest,  proof  for  the 
arrears  could  not  be  allowed  (d). 

With  regard  to  debts  payable  at  a  future  time,  the  old  rule 
was  that  such  debts  were  to  be  treated  as  if  the  principal  sums 
were  presently  due  without  interest  (e).  By  sect.  37  of  the 
Bankruptcy  Act,  1883,  which  provides  that  all  liabilities,  present 
or  future,  certain  or  contingent,  of  the  debtor,  shall  be  debts 
provable  in  bankruptcy,  the  expression  "liability"  is  defined  as 
including,  amongst  other  tilings,  any  express  or  implied  engage- 
ment, agreement,  or  undertaking,  to  pay  money.  And  by  the 
ii<l  Schedule  to  the  Act,  r.  21,  it  is  provided  that  any 
creditor  may  prove  for  a  debt  not  payable  when  the  debtor 
committed  as  act  of  bankruptcy  as  if  it  wcro  payable  presently, 
and  may  receive  dividends  equally  with,  the  other  creditors, 
deducting  only  thereout  a  rebate  of  interest  at  the  rate  of  5/. 


(;)  /.'-    London,  Windsor,  and  Qreen- 

it  '        '  '  ' 

I  up  . 

/  .,,.    Pen/old,    i     De  Gh    &  S. 

/    ,._  /:.,     I  itlom     !M.    ■   A.  7''. 
\e)  Exp.   Pollard,  i   M.  D.  >V  D<  G. 


270  ;    Exp.  lubbook,  i   Do  G.  J.  &   S. 
616. 

Id)   l:>  Errington,  Exp.  Mason,  (1894) 
L  Q    B.  11. 

on  v.  Gosling,  6  B.  &0.  3G0; 
Exp,  i  ■■  ,  !  Gl.  &  J.  1 ;  Exp.  Dono- 
van, -z  Gl.  &  J.  141. 
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per  cent,  per  annum,  computed  from  the  declaration  of  a  divi-       chap,  li. 
dend  from  the  time  when  the  debt  would  have  become  payable 
according  to  the  terms  on  which  it  was  contracted. 

The  combined  effect  of  the  section  and  rule  above  referred  to 
was  fully  considered  by  the  Court  of  Appeal  in  a  recent  case  (/), 
and  it  was  there  decided  that  the  proper  course  in  such  cases  is, 
first,  to  prove  the  debt  as  a  present  debt  and  apply  r.  21,  so  as 
to  deduct  a  rebate  of  interest  at  5  per  cent,  from  the  dividends 
upon  it,  and  then  to  value  the  liability  to  pay  interest  and 
prove  for  that  value,  and  pay  a  dividend  on  that  without  rebate. 
If  by  contract  the  debt  bears  interest  at  5  per  cent.,  then  as, 
under  the  rule,  interest  is  to  be  calculated  at  5  per  cent,  for  the 
purposes  of  rebate,  the  result  will  be  the  same  as  if  the  principal 
sum  is  treated  as  a  present  debt  not  bearing  interest,  and  is 
proved  and  paid  accordingly.  But  where  the  interest  is  more 
or  less  than  5  per  cent.,  the  value  of  the  liability  to  pay  interest 
and  the  rebate  under  the  rule  will  not  be  equal,  and  will  not 
therefore  neutralize  each  other.  It  would  seem  to  follow, 
though  some  doubt  was  expressed  upon  the  point  in  that  case, 
that  if  the  interest  contracted  for  is  more  than  5  per  cent.,  the 
proof  for  future  interest  would  be  allowed  for  the  amount  beyond 
the  rebate. 

It  remains  to  consider  briefly  the  rights  and  position  of  a  Eights  of 
mortgagee  where  a  sufficient  majority  of  the  creditors,  with  the  ®ecurec| -credi- 
approval  of  the  Court,  have  passed  a   resolution  to  accept  a  composition, 
debtor's  proposal  for  a  composition,  instead  of  proceeding  to  an 
adjudication  in  bankruptcy  (g). 

A  mortgagee  cannot  avail  himself  of  the  benefit  of  a  trust  Trust  deed 
deed  for  creditors  for  the  purpose  of  proving  for  his  debt,  or  for  creditors, 
the  deficiency  after  realizing  or  valuing  his  security,  unless  he 
has  executed  the  deed  or  shown  within  a  reasonable  time  a  clear 
intention  of  coming  in  under  it  (li).  A  lapse  of  ten  years  is  too 
long  (t).  But  a  creditor  who  has  not  executed  or  come  in  under 
the  deed  cannot  sue  for  the  performance  of  the  trusts  and 
establish  a  charge  upon  the  trust  estate  for  money  which  he  has 
advanced  to  the  trustee  for  the  purposes  of  the  trust  (/»•). 

(/)  Re  Browne  and  Wingrove,  Exp.  (h)  Gould  v.  Robertson,  4  De  G.  &  S. 

Ador,  (1891)  2  Q.  B.  574,  C.  A.  509. 

(g)  Proceedings  for    a   composition  (i)  Lane  v.  Holland,   14    Sim.    656  ; 

or    scheme  of  arrangement  are   now  9Jur.  1001.    See  Brandling  v.  Flummer, 

regulated  by  sect.  3  of  the  Bankruptcy  27  L.  J.  Ch.  188. 

Act,  1890  (53  &  54  Vict.  c.  71).  (£)  Be  la  Touche  v.  Lord  Lucan,  7  CI. 

&  F.  772. 
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chap.  li.  If  a  creditor  acquiesces  in  the  deed  lie  will  have  the  same 


Acquiescence    benefit  as  if  he  had  executed  it  (/). 

m  deed.  Where  a  creditor  comes  in  and  executes  the  deed  after  a  divi- 

comin^m        dend  has  been  paid,  he  will  be  allowed  to  participate  in  future 
after  dividend,  assets,  but  past  dividends  will  not  be  disturbed  (»/). 
Effect  of  A  composition   duly  accepted   and   approved   binds  all  the 

creditors  so  far  as  relates  to  any  debts  due  to  them  from  the 
debtor  and  provable  in  bankruptcy  (n)  ;  but  is  not  binding  on 
any  creditor  so  far  as  regards  a  debt  or  liability  from  which  the 
debtor  would  not  be  discharged  by  an  order  of  discharge  in 
bankruptcy,  unless  the  creditor  assents  thereto  (o). 


composition. 


Bankruptcy  iv. — Sale  in  Bankruptcy. — With  regard  to  the  power  of  the 

Court  of  Bankruptcy  to  order  a  sale  of  mortgaged  property 
of  a  bankrupt,  the  Bankruptcy  Rules,  1890  (p),  provide  as 
follows  : — 

Inquiry  into  R.  73.  "  Upon  application  by  motion  by  any  person  claiming  to 
mortgage,  &c.  ^e  a  mortgagee  of  any  part  of  the  bankrupt's  real  or  leasehold 
estate,  and  whether  such  mortgage  shall  be  by  deed  or  otherwise, 
and  whether  the  same  shall  be  of  a  legal  or  equitable  nature,  the 
Court  shall  proceed  to  inquire  whether  such  person  is  such  mort- 
gagee, and  for  what  consideration  and  under  what  circumstances  ; 
and  if  it  shall  be  found  that  such  person  is  such  mortgagee,  and  if 
no  sufficient  objection  shall  appear  to  the  title  of  such  person  to  the 
sum  claimed  by  him  under  such  mortgage,  the  Court  shall  direct 
such  accounts  and  inquiries  to  be  taken  as  may  be  necessary  for 
ascertaining  the  principal,  interest,  and  costs  due  upon  such  mort- 
gage, and  of  the  rents  and  profits,  or  dividends,  interest,  or  other 
proceeds  received  by  such  person,  or  by  any  other  person  by  his 
order  or  for  his  use  in  case  he  shall  have  been  in  possession  of  the 
property  over  which  the  mortgage  shall  extend,  or  any  part  thereof, 
and  the  Court,  if  satisfied  that  thero  ought  to  be  a  sale,  shall  direct 
notice  to  be  given  in  such  newspapers  as  the  Court  shall  think  fit, 
when  and  where,  and  by  whom  and  in  what  way  the  said  premises 
or  property,  or  the  interest  therein  so  mortgaged,  are  to  be  sold, 
and  that  such  sale  shall  bo  made  accordingly,  and  that  tho  trustee 
(unless  it  be  otherwise  ordered),  shall  have  the  conduct  of  such 
But  it  shall  not  be  imperative  on  any  such  mortgagee  to  make 
sudi  application.  At  any  such  sale  tho  mortgagee  may  bid  and 
purchase." 

(/)  8poUuu>oodv.8lookdale,Qr.  Coop.  («)  Bankruptcy  Act,  L890,  s.  3  (12). 

102,106;  l:<  /•'"  .  L.  K.  LO  \o)  Bankruptcy  Art,  L883,  s.  19. 

K'|.  654.     Bee  Collin*  \.  fleece,  l  Coll.  \p)  Lord    Loughborough's    Order, 

Uaworth  v.    Parker,  'J   K.   &  J.  8th   Q£aroh,   1794,  was  superseded  by 

163,  rules  7s     si   of  L869,  which  in  their 

,,,    Broadbent  v.  Thornton,  i   Do  Gh  turn  were  superseded  by  rules  65 — 69 

/■    h    '  I  Bi  '     800 ;  of    1888,  which  are  now  replaced  by 

Qravt    -,    Uavietf  17  tr.  Oh,  K.  90.  the  above  rules. 
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E.  74.  "All  proper  parties  shall  join  in  the  conveyance  to  the       chap.lt. 
purchaser  as  the  Court  shall  direct."  ~ 

E.  75.  "The  moneys  to  arise  from  such  sale  shall  be  applied  in  Conveyance. 
the  first  place  in  payment  of  the  costs,  charges,  and  expenses  of  the  Proceeds 
trustee,  of  and  occasioned  by  the  application  to  the  Court,  and  of  °  8a  c' 
such  sale,  and  attendance  thereat,  and  (in  the  next  place)  in  pay- 
ment and  satisfaction,  so  far  as  the  same  shall  extend,  of  what  shall 
be  found  due  to  such  mortgagee  for  principal,  interest,  and  costs, 
and  the  surplus  of  the  said  moneys  (if  any)  shall  then  be  paid  to 
the  trustee.     But  in  case  the  moneys  to  arise  from  such  sale  shall 
be  insufficient  to  pay  and  satisfy  what  shall  be  so  found  due  to  such 
mortgagee,  then  he  shall  be  entitled  to  prove  as  a  creditor  for  such 
deficiency,  and  receive   dividends  thereon  rateably  with  the  other 
creditors,   but    so    as  not   to    disturb    any   dividend   then   already 
declared." 

E.  76.  "For  the  better  taking  of  such  inquiries  and  accounts,  Proceedings 
and  making  a  title  to  the  purchaser,  all  parties  may  be  examined  on  inquiry, 
by  the  Court  upon  interrogatories,  or  otherwise  as  the  Court  shall 
think  fit,  and  shall  produce  before  the  Court  upon  oath  all  deeds, 
papers,  books,  and  writings  in  their  respective  custody  or  power 
relating  to  the  estate  or  effects  of  the  bankrupt,  as  the  Court  shall 
direct." 

E.  77.  "In  any  proceedings   between   a   mortgagor  and  rnort-  Accounts,  &c. 
gagee,  or  the  trustee  of  either  of  them,  the  Court  may  order  all 
such  inquiries  and  accounts  to  be  taken  in  like  manner  as  in  the 
Chancery  Division  of  the  High  Court." 

An  application  under  these  rules  may  be  made  by  any  person  who  may 
claiming  to  be  a  mortgagee,  and  should  be  made  in  any  case  if  apply  for 

°  o    o      ?  J  order  ior  sale. 

such  claim  is  contested. 

An  application  for  a  sale  by  a  mortgagee  whose  mortgage  Mortgagee 
deed  gives  to  him  expressly  or  by  statute  a  power  of  sale  is,  ^^  Power 

°  r  j  j  ...  OI  sfde  may 

in  general,  unnecessary,  but  the  Court  has  jurisdiction  upon  apply, 
such  an  application,  and  may  order  a  sale  if  it  is  for  the  benefit 
of  the  bankrupt's  estate  (q)  ;  and  the  mortgagee  may  waive  his 
special  power  of  sale,  and  apply  to  the  Court  for  an  order  for 
sale  in  his  general  character  of  mortgagee  (>•).  A  sale  by  order 
of  the  Court  gives  to  the  mortgagee  some  advantages  over  a  sale 
in  exercise  of  his  power ;  for  the  mortgagee,  selling  under  his 
power,  cannot  purchase,  or  employ  any  person  to  purchase,  the 
property  on  his  own  account,  which  he  may  generally  obtain 
leave  to  do  at  a  sale  by  order  of  the  Court  («)  ;  but  if  a  mort- 
gagee, selling  under  his  power,  buys,  the  Court  will  order  the 
property  to  be  put  up  again,  at  the  price  bid  by  the  mortgagee ; 

[q)  Exp.  Bacon,  2  D.  &  C.  181.     See  Exp.    Bacon,    2   D.    &   C.    181;    Exp. 

Exp.  Moore,  2  D.  &  C.  7.  Barnes,  3  M.  &  A.  497. 

(r)  Exp.  Hodgson,   1   Gl.    &  J.    12;  (s)  Post,  p.  1100. 

Exp.   Brake,    1  M.  D.  &  De  G-.   539  ; 

VOL.  II. K.  X 
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and  if  no  more  is  offered  it  will  hold  him  to  his  bargain  (t) . 
The  same  incapacity  to  purchase  applies  also  to  any  creditor 
having  a  pledge,  who  sells  it  independently  of  the  Court. 

There  must  he  privity  of  contract  between  the  owner  of  the 
equity  of  redemption  and  the  mortgagee  in  order  to  entitle  the 
latter  to  the  usual  order  for  sale.  So,  where  the  bankrupt  was  a 
purchaser  of  the  equity  of  redemption,  and  not  personally  liable 
for  the  debt  to  the  mortgagee,  an  order  for  sale  was  refused  on 
the  ground  that  there  was  no  contract  between  the  mortgagee 
and  the  bankrupt  (u). 

A  sub-mortgagee  may,  on  the  bankruptcy  of  the  original 
mortgagee,  obtain  a  sale  of  the  bankrupt's  interest  in  the 
original  security  (x) ;  and  if  the  original  mortgagee  purchases 
the  equity  of  redemption,  and  the  trustee  rejects  it,  the  sub- 
mortgagee may  include  it  in  his  sale  (//). 

A  lessee's  covenant  not  to  assign  without  the  licence  of  the 
lessor  does  not  affect  the  right  to  a  sale ;  though  it  would  be  so  if 
the  lease  were  determinable  on  the  committal  of  an  act  of  bank- 
ruptcy (z) .  And  on  a  sale  the  mortgagee  will  not  be  ordered  to 
indemnify  the  trustee  against  the  covenants,  he  having  had  the 
option  of  rejecting  the  lease  (a). 

A  proviso  in  a  mortgage  deed  that  the  mortgage  money  shall 
not  be  called  in  for  a  specified  time,  will  not,  in  the  event  of 
the  mortgagor's  bankruptcy,  whereby  he  becomes  unable  to 
keep  down  the  interest,  preclude  the  mortgagee  from  making  an 
application  for  a  sale  (b). 

No  order  for  sale  will  be  made  at  the  instance  of  the  mort- 
gagee if  the  transaction  is  tainted  by  fraud  or  other  impro- 
priety^). So,  also,  an  order  for  sale  cannot  be  made  where 
the  security  is  invalidated  by  reason  of  non-compliance  with 
some  formality  prescribed  by  law(r/),  or  where  a  sale  of  the 
mortgaged  property  would  prejudice  the  general  realization  of 
the  bankrupt's  estate  (c). 


(t)  i  i  .  i  D.  &  0.  274 ; 
Exp.  Pedder,  8  D.  &  0.  622. 

/      .  Keightley,  3D<  Gk  &S.  583. 

/        Mackay.  1    M.  I).  &  De  Gk 

Exp.  Pi ',  D<  Gk  186. 

/    ...  Tuffs  til,  ID.&I 

/  -//.  8hi  rman,  Buck,  162 ;  Exp. 
i    M    I I         i  i     1 1  Exp. 

Baglehol  .  I   l.'<    i 

/  tp.  Fletcher,  L  D.  &  0.  818. 


(/>)   Exp.     Bignold.    3    Deac.     161  ; 

Beaton  \.    Tayford,  U  R.  ll  Eq.  591. 

Exp.  Turner,  'J  Mod.  lis  ;    Exp. 

Wake,  '1  Deac.  352.     Sec  Exp.  Nunn, 

l  Deao.  393. 

Exp.  Miller,  3  Do  G.  &  S.  553. 
\e)  Exp.    Broadbent,    l    I).  &   ('.  3; 
/  pp.    Attwood,  2   1W.   &   A.  21  ;    Exp. 
8ykee,  L3  Jur.  486,  Bky. 
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Where   tlie    validity  of    a    security  is  in  dispute,  but   only       chap.  u. 


part  of  the  mortgaged  property  is  the    subject    of   litigation,  Dispute  as  to 
the  Court  may  order  sale  of  the  other  part  without  prejudice  to  title  of  mort- 
the  mortgagee's  rights  in  respect  of  the  part  not  ordered  to  be 
sold  (/). 

Where  a  partner  gave  an  equitable  mortgage  over  his  separate  Separate 
property  as  a  security  for  a  partnership  debt,  and  alone  became  ^inimi^t 
bankrupt,  an  order  for  sale  was  made,  but  no  proof  was  allowed  partner, 
against  his  separate  estate  (g). 

Under  the  Bankruptcy  Act,  1869  (//),  it  was  held  that,  in  a  Nbjurisdic- 
case  of  composition,  the  Court  of  Bankruptcy  had  no  jurisdic-  ^^      er 
tion  over  a  compounding  debtor,  and  accordingly  an  order  for  composition. 
sale  at  the  instance  of  an  equitable  mortgagee  of   the  estate 
of  the  debtor  was  refused  (i).     The  same  principle  would  seem 
to  hold  good  under  the  present  law,  as  a  receiving  order  does 
not  divest  a  debtor  of   his  property  (k),  and  on  the  approval 
of  a  composition,  the  debtor  or  the  trustee  in  the  composition 
(as  the  case  may  be)  is  entitled  to  be  put  into  possession  of  the 
debtor's  property  (/) . 

A  mortgagee  by  deposit  of  title  deeds  may  obtain  an  order  Mortgagor  by 
for  sale  under  the  Bankruptcy  Rules  (m),  and  a  memorandum  of  appiy  fo£ay 
deposit  is  not  necessary  to  enable  him  to  do  so  (n)  ;  but  if  there  sale, 
is  written  evidence  attending  the  deposit,  he  will  be  entitled  to 
the  costs  of  his  petition  for  sale,  but  not  otherwise  (o) . 

In  the  case  of  a  mortgage  by  deposit  without  any  memo-  Refusal  after 
randuni  or  other  evidence  in  writing,  the  Court  refused  to  order   apse 
a  sale,  the  bankrupt  being  dead  and  twelve  years  having  elapsed 
between  the  deposit  and  the  application  for  the  sale  (p). 

An  application  by  a  depositee  for  a  sale  was  dismissed  with  Refusal  on 
costs  where  the  bankruptcy  took  place  within   so  short  a  time  fr^uleut 
after  the  deposit  was  made  as  to  raise  a  presumption  of  fraudu-  preference, 
lent  preference  which  was  not  rebutted  by  sufficient  evidence  of 
the  bona  fides  of  the  transaction  (</).     And  the  Court  always 

(/)  Exp.  Wace,  2  M.  D.  &  De  G.  (1893)  1  Q.  B.  323. 

730.  (0  Bankruptcy  Act,  1890,  53  &  54 

iff)  Exp.  Lloyd,  Re  Ireland,  3  Deac.  Vict.  c.  71.     R.  30. 

305.  (m)  Exp.  Powell,  De  G-.  435. 

(A)  32  &  33  Vict.  c.  71.  («)  Exp.  Drake,  1  M.  D.  &  De  Q. 

(i)  Exp.    Manchester    and     Liverpool  439. 

Hanking  Co.,  Me  Littler,  L.  R.  18  Eq.  (o)  Bee  post,  p.  1101. 

249.  {p)  Exp.  Jones,  3  M.  &  A.  152. 

(/.•)  Rhodes  v.  Dawson,  16  Q.  B.  D.  (?)  Exp.  Morgan;  1  M.  D.  &  De  G. 

553,   C.   A.  ;    Re  Smith,  Exp.  Mason,  116. 

x  2 
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Inquiry  as  to 
bankrupt's 
interest  and 
extent  of 
security. 


Determina- 
tion of 
validity  of 
mortgagee's 
claim. 


Effect  of 
imperfect 
memorandum 
of  deposit. 


regards  advances  made  under  such  circumstances  with  suspicion, 
and  will,  at  the  request  of  the  trustee,  direct  an  inquiry  as  to 
the  circumstances  under  which  the  security  was  given  (r).  In 
such  cases  the  Court,  unless  satisfied  that  the  security  was  not 
made  in  contemplation  of  bankruptcy,  may  order  the  mortgagee 
to  deliver  up  the  deeds  to  the  trustee  in  the  bankruptcy  (s). 

If  a  security  is  created  by  the  deposit  of  mortgage  securities, 
and  there  is  any  doubt  as  to  the  nature  or  amount  of  the  bank- 
rupt's interest  under  the  mortgage,  this  ought  to  be  ascertained 
before  a  sale  is  directed  (7).  So,  if  the  mortgagee  insists  that 
the  deposit  was  made  as  a  security  for  future  advances,  as  well 
as  for  the  debt  then  due,  and  the  debtor,  by  affidavit,  deny  the 
fact,  the  Court  will  direct  an  inquiry  in  respect  of  what  debt 
the  deposit  was  made  (u).  If  the  deposit  was  made  by  the 
solicitor  of  the  bankrupt,  it  must  be  shown  that  he  had  authority 
to  make  it  (x). 

In  questions  respecting  the  existence  of  equitable  mortgages, 
as  by  deposit  of  deeds  and  the  like,  the  Court  will  not  in  future 
refer  the  question,  but  will  itself  decide  the  point  (//).  If 
the  Court  decide,  in  the  first  instance,  on  the  validity  of 
the  claim  of  the  mortgagee,  the  decision  is  conclusive  in  bank- 
ruptcy (s). 

The  right  of  the  depositee  to  a  sale  is  not  affected  either  by 
an  imperfection  in  the  memorandum  or  in  the  deposit,  provided 
the  intention  to  complete  the  security  be  shown.  Freeholds  and 
leaseholds  have  alike  been  ordered  to  be  sold  where  the  deposit 
of  the  deeds  relating  to  both  was  complete,  though  the  memo- 
randum related  to  one  only  (a),  and  where  both  were  specified 
in  the  memorandum,  but  the  deeds  deposited  related  to  one 
only  (b).  Nor  is  it  affected  by  an  arrangement  made  subsequent 
to  the  security  between  a  mortgagor  and  a  third  person,  under 
which  the  latter  acquires  an  interest  in  the  mortgaged  pro- 
perty (c). 


Exp.    ir<i/;>;    2   I).  ;..'.    \','>2  ;    Exp. 

/),  a  dney,  \  |).  ,vi'.  181;  Ei  ii.  ciunit a , 
:;  M    I).  &  DeG.  187. 

Exp.  Aituworth,  2  l>':n-.  663. 

/  ■'/..  v.iii, a, i, /,  l  Deao.  516 ;  Exp. 

..  i  M    I.   &  DeG   550 

/  \fountfort.    ii    VeB.   606; 

/  Mm  /in.  i  I ).  S  ( '.  167.  An1'  see 
v.  /.v  Mmi,  Font).  Bky.  2  18  ;  Ferrit 
Mullvru.  2  Sim.  &  <;.  878  ;  Basket  v. 
Sheet,   1 1   W.   B.    1019 ;    Maugham  v. 


Ilii Hi >/,  8  L.  T.  N.  S.  309;  Shaw  v. 
Eos/rr,  L.  R.  f>  II.  Ij.  .'i'Jl  ;  ailinnmg 
MoCreiffht  \.  Foster,  L.  It.  5  Ch.  A. 
G04. 

|    E.i p.  Cnlumini,  -1    Drue.  2  12. 

(;i)   Ex/,.  Smith,  I  I).  &  C.  441. 

(z)   Exp.  Jennings,  2  Swans).  360. 

\a)   Exp.  Robinson,  1  D.  &  0.  119. 

(/■;     Exp.    I.rulhrs,   :\    I).   \-  (!.    112. 

(<•)   Exp.  Booth,  2  D.  &  C.  69. 
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If  an  equitable  mortgagee  take  a  legal  mortgage  with  notice      chap.  li. 
of  the  bankruptcy,  and  on  that  account  void,  his  right  to  a 
sale  under  the  equitable  mortgage  is  only  suspended,  and  re- 
vives when  the  legal  security  is  declared  to  be  inoperative  (d). 

It  is  doubtful  whether  the  Court  of  Bankruptcy  can  direct  a  Puisne 
sale  at  the  instance  of  a  puisne  mortgagee,  if  the  prior  mortgagee         °  ° 
does  not  consent  (e) . 

The  mortgagee  who  applies  for  a  sale  must  bring  before  the  What  parties 
Court  all  persons  with  whom  deeds  relating  to  the  property  have  before  Court, 
been  deposited  by  the  bankrupt  (/). 

Where  the  equitable  mortgagee  applying  for  a  sale  is  also  the 
petitioning  creditor  and  the  trustee,  the  order  for  sale  will  not 
be  made  ex  parte,  but  will  be  served  on  the  bankrupt  and  on 
one  of  the  creditors,  with  notice  that  the  service  is  by  order 
of  the  Court  (g).  And  where  the  applicant  was  the  assignee 
of  another  estate,  the  creditors  of  which  were  interested  in 
the  security,  no  order  for  sale  was  made  until  the  appoint- 
ment of  persons  in  the  nature  of  assignees  to  protect  such 
interest  (h). 

The  Court  will  not,  as  a  general  rule,  postpone  the  sale  on  Postpone- 
the  application  of   the  trustee,  without  the  mortgagee's   con-  ment 
sent,  the  right  of  the  trustee  being  only  to  redeem  the  mort- 
gagee (0- 

The  conduct  of  the  sale  is  in  the  discretion  of  the  Court.  As  Conduct  of 
a  general  rule,  where  the  security  is  sufficient,  the  conduct  of  s  e' 
the  sale  will  be  given  to  the  trustee ;  but  where  the  security  is 
insufficient,  it  will  be  given  to  the  mortgagee  (/>■).  It  makes  no 
difference  in  this  respect  that  the  mortgage  deed  contains  a 
power  of  sale  (/).  But  if  the  creditor  entitled  to  the  security 
happens  to  be  the  trustee  under  the  bankruptcy,  or  he  and  the 
trustee  have  the  same  solicitor,  some  independent  solicitor  ought 
to  be  employed  to  make  the  necessary  inquiries  as  to  the  security, 
and  to  take  the  account,  as  well  as  to  conduct  the  sale  (m). 

Although  the  trustee  delays  selling  under  an  order  obtained 


(d)  Exp.  Harvey,  3  Deac.  547.  McGregor,  4   De  G-.   &  S.   603;    Exp. 

(e)  Re  Thomson,  1  Fonb.  Bky.  29.  Cuddon,  3  M.  D.  &  De  G-.  302. 

(/)   Exp.   Burt,    1  M.  D.   &  De  G.  (I)  Exp.  Davis,  He  Haglcy,  3  D.  &  C. 

191.  504  ;  Exp.  Hodgson,  1  Gl.  &  J.  12. 

{g)   Re  Parker.  M.  &  Bli.  394.  (m)  Exp.   Coicdry,  2  Gl.   &  J.    272  ; 

(/))  Exp.  Haines,  4  Deac.  20.  Exp.  Rolfe,  1  D.  &  C.  77 ;  Exp.  Green- 

(i)  Exp.  Belcher,  2  D.  &  C.  587.  wood,  1  D.  &  C.  542  ;   Exp.  Zees,  2  D. 

(k)  Re   Jordan,    13    Q.  B.  D.   228.  &  C.  360.    See  Exp.  Haines,  4  Deac.  20  ; 

See  Exp.  Smith,  2  D.  &  C.  60  ;   Exp.  Exp.  Bromage,  De  G.  375, 
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Leave  to 
mortgagee 
to  bid. 


Mortgagee 
also  trustee 
cannot  bid. 


chap.  1,1.  by  the  mortgagee  for  sale  of  the  mortgaged  premises,  with 
liberty  for  him  to  bid,  the  Court  will  not  give  the  mortgagee 
the  conduct  of  the  sale  (>?). 
Reserve  price.  A  trustee  having  the  conduct  of  the  sale  is  not  entitled  to  fix 
a  reserve  price  except  with  the  mortgagee's  consent,  or  upon 
an  undertaking  to  pay  the  mortgagee  his  principal,  interest,  and 
costs  (o). 

If  the  mortgagee  desires  to  bid  at  any  sale,  he  may  do  so, 
with  the  leave  of  the  Court.  Such  permission  will  generally  be 
given,  although  the  mortgage  contains  a  power  of  sale,  as  it  is 
for  the  advantage  of  the  creditors  that  there  should  be  as  many 
bidders  as  possible  (p). 

But  if  the  mortgagee  is  also  the  trustee,  the  value  of  the  pro- 
perty should  be  previously  ascertained,  and  directions  given  for 
it  not  to  be  sold  for  less  than  a  specified  sum  (q) . 

If  the  trustee  himself  become  the  purchaser,  being  also  a 
mortgagee,  the  property  will  be  ordered  to  be  resold,  subject  to 
his  claim  as  mortgagee  (r),  though  the  sale  was  sanctioned  by 
a  resolution  of  creditors  (s).  A  sale  to  a  relative  of  the  trustee 
is  also  void  (t). 

If  a  mortgagee  applies  for  leave  to  bid,  he  must  come  before 
the  Court  in  the  character  of  a  mere  mortgagee,  and  waive  any 
power  of  sale  vested  in  him  (it),  and  must,  it  seems,  pay  the  costs 
of  the  petition  (x) .  But  they  will  be  payable  out  of  the  proceeds 
of  the  sale,  if  the  trustee  consents  (//)  ;  or  if  the  application  is  for 
a  sale  and  for  leave  to  bid  together  (z) . 

An  equitable  mortgagee  must  pay  the  costs  of  the  order  on  a 
separate  petition  for  leave  to  bid  unless  the  trustee  consents  to 
their  being  paid  out  of  the  estate  (a) . 

If  the  property  be  bought  in  by  the  trustee,  the  mortgagee, 
by  applying  for  a  second  sale,  waives  all  claim  against  the  trustee 


{>,,    r.sp.    M,  <;,,,,<„■,   4   Do  G.  &  S. 
603. 

/  tp.  Skinner,  1  M.  &  A.  81  j 
/        Barnard,  3  D.  &  0.  291. 

Exp.  Eodgaon,  I  Gl.  &  J.  12  ; 
Exp.  Dovi  ,  l:  Eagley,  3  D.  &  0.  604  ; 
/        Baa    ,  2D.  &0.  181. 

/  tp.  Young,  De  <J.  I  18  ;  Exp. 
Hi, i , i, ,,ini ,  8  •'in-.  1 66. 

/         ;      ill,  8   I).  &   0.  346; 

Exp.  Reynold  ,  6  V.    .  707  |    Exp.  Wodg- 

■',  I  '.I.  S  J.  L2 j  Exp.  Lewie,  I  Gil.  & 

.1.  69  ;   Exp   Buxton,  I  <;i.  i  J.  865. 

(*)  j;,   ii  aintoriqht,  L9  <  (h.  I>.   140, 


147. 

(t)  Exp.  Fordo;  W.  N.  (1881)  117, 
C.  A.  ;  Re  Moore,  W.  N.  (1881)  151. 

(it)  E,p.  D„ns,  R<-  Hag  ley,  3  D.  &  C. 
f>0  1  ;   Dmnirs  \ .  < ',' ra,:throolc,  3  Mer.  1200. 

(./)  Exp.  Williams,  1  1).  &  C.  489; 
Exp,  II  nut  /in,)///,  Buck,  464;  Exp. 
Bobin8m,  M.  &  Mo.  A.  261. 

(<i)  Exp.  Say,  1  Mont.  364  ;  Exp. 
II  illianu,  sup.  ;  Exp.  Berkeley,  2  M.  & 
A.  54  :   Anon.,  8  M.  I).  &  De  G.  339. 

|      Exp.  Brown,  l  I).  &  0.  34. 

[a)  M.  &  A.  Bky.,  by  Miller  &  Koo, 
254. 
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for  any  difference  in  the  amount  of  biddings  between  the  first      chap.  lt. 
and  second  sales  (b). 

In  some  cases  a  purchase  by  a  mortgagee,  bidding  without 
leave  of  the  Court,  has  been  supported  (c)  ;  and  if  the  trustee 
consents,  an  order  may  be  obtained,  giving  the  mortgagee  leave 
to  bid  nunc  pro  tunc  (d). 

A  mortgagee  who  obtains  leave  to  bid  will,  if  he  becomes  the 
purchaser,  be  subject  to  the  same  rule  as  any  other  purchaser  as 
to  payment  of  a  deposit  and  costs  (e). 

The  Court  cannot  compel  a  second  mortgagee  who  does  not 
claim  under  the  bankruptcy  but  rests  on  his  security,  to  concur 
in  a  sale  obtained  by  a  prior  mortgagee  (/).  Where  there  are 
several  incumbrancers,  the  Court  can  only  sell  either  with  the 
concurrence  of  all  or  subject  to  the  rights  of  those  who  refuse  to 
concur  (g). 

Where  a  mortgagee  purchased  under  an  order  of  the  Court, 
and  his  principal  and  interest,  calculated  up  to  the  24th  of 
March,  exceeded  the  purchase-money,  it  was  held  that  he  was 
entitled  to  be  let  into  possession  from  the  preceding  Christ- 
mas (h). 

Whether  the  conduct  of  the  sale  is  given  to  the  trustee  or  to  Costs. 
the  mortgagee,  the  costs,  charges,  and  expenses  of  the  trustee 
properly  incurred  will  be  a  first   charge  on  the  proceeds  of 
sale  (i). 

On  the  other  hand,  if  the  trustee  raise  objections  on  frivolous 
or  mistaken  grounds,  he  will  only  have  costs  out  of  the  general 
estate,  or  may  be  made  to  pay  the  costs  which  arise  out  of  his 
improper  opposition  (k). 

A  mortgagee  will  generally  be  allowed  the  costs  of  his  appli- 
cation out  of  the  proceeds  of  sale  (I).  But  it  is  a  settled  rule 
that  an  equitable  mortgagee  by  deposit,  unaccompanied  by  any 
memorandum  or  evidence  in  writing  of  the  purpose  of  the 
deposit,  will  not  be  entitled  to  his  costs  out  of  the  proceeds  of 

{b)  Exp.  Baldoch,  2  D.  &  C.  60.  (g)  Exp.    Wright,  3   M.   &   A.   49  ; 

(c)  Exp.  Ashley,  3  D.  &  C.  510;  Exp.  Topham,  1  Madd.  38  ;  Exp.  Burt, 
Exp.  Getter,  2  Madd.  262  ;  Exp.  Fedder,       1  M.  D.  &  De  G.  191. 

3  D.  &  C.  622.  (h)  Bates  v.  Bonnor,  7  Sim.  427. 

(d)  Exp.  Yorke,  3M.D.&  De  G-.  329 ;  (i)  Be  Jordan,  Exp.  Harrison,  13  Q. 
Exp.  Fedder,  sup.                                            B.  D.  228. 

{()  Exp.  Tatham,  1  M.  &  A.   335  ;  (k)  Exp.  Some,  1  Madd.  622.     See 

Exp.  Stephens,  2  M.  &  A.  31  ;    Exp.  Exp.  Bate,  1  M.  &  Chit.  58. 
Wilson,  M.    &  Chit.    110  ;    Bowles  v.  (I)  Exp.  Brown,  1  D.  &  C.  34  ;  Exp. 

Ferring,  5  Moo.  290.  Berkeley,  2  M.  &  A.  54. 

(/)  Exp.  Jackson,  5  Ves.  357. 
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chap. li.  sale,  but  must  pay  them  personally  (hi).  This  rule  does  not 
apply  in  the  case  of  deposits  of  securities  with  bankers,  it  being 
the  ordinary  custom  of  their  business  to  take  deposits  without 
memoranda  (n). 

If  the  same  mortgagee  takes  a  deposit  of  deeds  relating  to 
freeholds  and  leaseholds,  or  several  deposits,  with  a  memo- 
randum accompanying  only  the  deposit  of  one  set  of  deeds,  the 
costs  will  be  apportioned  (o). 

A  subsequent  memorandum  may  entitle  the  mortgagee  to  his 
costs,  if  it  clearly  indicates  the  purpose  of  the  deposit  (p),  but 
not  otherwise  (q). 

A  mortgagee  who  has  lost  his  memorandum  must  bear  all 
costs  occasioned  by  the  loss  (r). 

If  a  surety  applies  for  the  sale  of  property  mortgaged  to  him 
as  an  indemnity  against  the  debt  which  he  has  guaranteed,  the 
proceeds  of  the  sale  will  not  be  applied  either  in  payment  of  the 
creditor,  or  for  the  indemnity  of  the  surety,  until  so  much  of  the 
creditor's  proof  as  is  equal  to  the  amount  of  the  proceeds  has 
been  expunged  (s). 
Order  for  sale       A  security  for  the  payment  of  an  annuity  may  be  realized 
chan^wTth    UI1(ler  the  direction  of  the  Court,  in  the  same  way  as  in  the  case 
;mimity-  of  an  ordinary  mortgage.     In  such  cases,  the  proceeds  will  be 

applied,  after  paj'ing  the  expenses,  in  payment  of  any  arrears 
due  at  the  date  of  the  bankruptcy,  and  the  value  of  the  an- 
nuity (t).  If  the  annuity  is  secured  by  a  policy  of  insurance, 
the  proceeds  of  the  policy  will  be  applied,  after  paying  expenses, 
first,  in  payment  of  past  premiums  paid  by  the  creditor  and 
interest  thereon,  and  then  in  paying  the  arrears  and  value  of 
the  annuity  (u). 
Bighi  to  rente  The  effect  of  an  order  of  a  Court  of  Bankruptcy  for  the  sale 
far  aale.  "'  mortgaged  property  on  the  rights  of  the  mortgagee  during 

the  interval  between  the  date  of  the  order  and  the  completion 


Exp.  Brightens,  1  Swanst.3;  "Exp.  [i>)  Exp.  Reynolds,  •-'  M.  &  A.  104. 

Trew,  3   Madd.  372.     And  Bee  Anon.,  (</)  Exp.  Smith,  1  M.  D.  &  De.  G. 

2  Madd.  281  ;    Exp.  Sykes,  Buck,  349  ;  L65. 

/         i/.,    ,  3  De  G.  &    S.  599  j   Exp.  (r)   Exp.  Rogers,  Et  Gregory,  3  M.  D. 

LD      C.119;  Exp.  Anderson,  &  De  G.  297. 

:;  De  <;.  &  S.  600;    I  tp.  Barclay,  6  l><  '      Exp.  Sherrington,  1  M.  1).  &  Do 

Q .    M          G     10  ;.    I.    0.  .v.   J.  .    Exp.  G.  196. 

ill,  6  L.  T.  N.  8.  916.  t)   Exp.  Slack,  1  Gl.  &  J.  346;   Exp. 

I         i/,,    .  3  |),  <;.  &  S.  699.  Price,  Buck,  221  ;    Exp.  Webb,  2  Gl.  & 

o    Exp.   Robinson,   l    l».  &  0.   L19;  J.  29;    Exp.   Fisher,   2  Gl.  &  J.  102; 

/  tp.  Ford,  8  M.  D.  A  Di  G.  167  ;  Exp.  Exp.  Key,  l  Madd.  428. 

Thorpe,  3  M.  i   A.  ill  («)  /■-'■>/>.    Timiey,  Mont.    78;    Kxp. 

la, wish,  1  M.  I).  &  Do  G.  MI. 
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of  the  sale  is  different  according  as  the  mortgage  is  legal  or  ciiap.  li. 
only  equitable.  A  legal  mortgagee  may  enter  into  possession  at 
any  time,  and  has  a  legal  right  to  receive  the  rents  of  the  mort- 
gaged property,  which  he  may  enforce  by  requiring  the  tenants 
to  pay  the  rents  to  him  (x).  An  order  for  sale  does  not  in  any 
way  affect  this  legal  right,  and  if  he  neglect  to  enforce  it  by  his 
own  action  the  order  will  not  entitle  him  to  receive  the  rents  (//) , 
unless,  indeed,  the  mortgagee  refrains  from  giving  notice  to  the 
tenants  by  arrangement  with  the  trustee  for  their  mutual  con- 
venience in  dealing  with  the  bankrupt's  estate  (z). 

If  the  tenants,  after  notice  by  a  legal  mortgagee  to  pay  their 
rents  to  him,  pay  them  to  the  trustee,  the  latter  will  be  entitled 
to  retain  them,  but  the  mortgagee  may  recover  from  the  tenants 
all  rents  so  paid  (a) . 

An  equitable  mortgagee,  however,  has  no  legal  right  to 
receive  rents,  and  cannot  entitle  himself  to  do  so  by  giving 
notice  to  tenants  (b).  In  order  to  entitle  himself  to  the  rents, 
he  must  take  out  equitable  execution,  as  by  obtaining  the 
appointment  of  a  receiver  (c) .  The  effect  of  an  order  for  sale 
in  bankruptcy  is  equivalent  to  an  order  for  a  receiver;  and 
accordingly,  from  the  time  when  the  Court  takes  the  property 
into  its  own  hands,  the  rent  follows  the  title  to  the  property, 
just  as  the  appointment  of  a  receiver  would  give  the  rents  to 
the  equitable  mortgagee  (d) . 

An  equitable  mortgagee  who  has  received  rents  from  tenants 
cannot  be  compelled  to  refund  them  to  the  trustee  (e) . 

Similarly,  a  legal  mortgagee  is  not  entitled  to  the  growing  Growing 
crops  unless  he  actually  takes  possession  (/).     And  he  cannot  crop8, 
recover  in  respect  of  crops  which,  before  he  obtains  possession, 
have  been  carried  off  by  the  mortgagor  or  his  trustee  (g).     So 
where  a  mortgagee  obtained  the  usual  order  for  sale,  and  subse- 
quently, before  the  crops  were  sold,  applied  to  the  assignees  for 


(x)  Ante,  p.  796.  See  also  Exp.  Bignold,  2  M.  &  A.  214 

(y)  Pope  v.  Biggs,  9  B.  &  Cr.  245  ;  Exp.  Smith,  3  M.  D.  &  De  G.   680 

Exp.  Living,  Re  Tombs,  2  M.  &  A.  223.  Exp.  Ramsbottom,  2  M.  &  A.  79  ;  Exp 

{:)  Exp.  Barnes,  3  M.  &  A.  497  ;  see  Pen  fold,  4  De  G.  &  S.  282 ;  Exp.  Pollard 

Exp.  Can;  2  M.  D.  &  De  G.  534.  1M.D.&  De  G.  270. 

{a)  Exp.  Wilson,  2  V.  &  B.  252 ;  see  (c)  Sumpter  v.   Cooper,   2  B.   &  Ad 

Re  Gordon,  61  L.  T.  30.  223  ;   Garry  v.  Sharratt,   10  B.  &  Cr 

(b)  Exp.  Barrell,  3   M.    &  A.    440  ;  716  ;  Pope  v.  Biggs,  9  B.  &  Cr.  245. 
Exp.  Scott,  3  M.  &  A.   592 ;  and  see  (/)  Ante,  p.  800. 

ante,  p.  797.  (g)  Exp.    Temple,    1    Gl.    &  J.    216  ; 

(c)  Ante,  p.  798.  Exp.    National    Mercantile    Bank,     Re 

(d)  Exp.   Thorpe,  3  M.    &   A.    441.  Phillips,  16  Ch.  D.  104,  C.  A. 
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chap.  li.  possession  in  order  to  take  and  sell  the  crops,  it  was  held  that 
he  was  not  entitled  to  an  account  against  the  assignees  in  respect 
of  the  crops  which  were  disposed  of  by  them,  or  for  delivery  up 
of  those  which  were  not  sold  (h) .  But  where  in  a  liquidation 
the  mortgagee  put  a  man  in  possession  and  applied  to  the  trustee 
for  the  crops,  the  latter  was  restrained  from  cutting  the  growing 
crops  (/). 

The  right,  however,  of  an  equitable  mortgagee  to  growing 
crops  on  land  in  the  mortgagor's  occupation,  just  as  his  right 
to  the  rents  of  the  land  (/.•) ,  attaches  from  the  date  of  the  order 
for  sale  (7). 

(h)  Exp.  Temple,  1  Gl.  &  J.  216.    See  299. 

Hodgson  v.  Gascoigne,  5  B.   &  Aid.  88  ;  Uc)  Supra,  p.  1103. 

Partridge  v.  Bere,  5  B.  &  Aid.  604.  (I)   Exp.  Bignold,  2  Gl.  &  J.  273.    See 

(i)  Bagnall  v.  Villar,  12  Ch.  D.  812,  Exp.  Alexander,  2  Gl.  &  J.  275. 
V.-C.  Hall.     See  Me  Gordon,  61  L.  T. 
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CHAPTEE  LII. 

OF   THE  EEMEDIES  OF  A  MORTGAGEE  IN  ADMINISTRATION  OF 
THE  ESTATE  OF  A  DECEASED  MORTGAGOR. 

i. — Creditor's  Administration  Action  in  Chancery  Division. — By  Assignment 
the    Judicature   Act,   1873  (a),  s.  34,  all   causes   and   matters  ^ti^nSions 
relating  to  the  administration  of  the  estates  of  deceased  persons  to  Chancery 
are  assigned  to  the  Chancery  Division  of  the  High  Court  of 
Justice. 

By  the  County  Courts  Act,  1888  (b),  s.   67,  it  is  enacted 
that — 

"  The  Court  shall  have  and  exercise  all  the  powers  and  authority  Jurisdiction 
of  the  High  Court  in  actions   ...    by  creditors,  legatees  (whether  of  County 
specific,  pecuniary  or  residuary),  devisees  (whether  in  trust  or  other-  Courts, 
wise),  heirs-at-law  or  next  of  kin,  in  which  the  personal  or  real, 
or  personal  and  real  estate,  against  or  for  an  account  or  adminis- 
tration of  which  the  demand  may  be  made,  shall  not  exceed  in 
amount  or  value  the  sum  of  5007." 

A  County  Court  before  which  an  administration  suit  is  Nojurisdic- 
pending  has  no  power  to  stay  proceedings  in  the  High  Court  in  ac°ion°iii ^ 
respect  of  claims  provable  in  the  administration  suit  (c) .  High  Court. 

It  is  clear  that  a  mortgagee  may  bring  an  action  in  the  Mortgagee 
Chancery  Division  against  the  representatives  of  a  deceased  ^y.bpfg" 
mortgagor  for  administration  of  the  estate  of  the  latter.  tion  action. 

The  action  may  be  commenced  either  by  writ  or  by  originating  Commence- 

summons  under  R.  S.  C,  Ord.  LY.  r.  4.     A  writ  is  necessary  if  "??*  of 

action. 
the  debt  is  disputed  (d ) . 

If  the  plaintiff  seeks  to  prove  against  the  general  assets  for 

his  debt  or  for  the  balance,  after  deducting  the  amount  actually 

realized  by  his  security,  or  the  assessed  value  thereof,  he  must 

sue  on  behalf  of  himself  and  the  other  creditors  (e).     But  it  is 

(a)  36  &  37  Vict.  c.  66.  (e)  Skey  v.  Sennet,  2  Y.  &  C.  C.  C. 

(i)  51  &  52  Vict.  c.  43.  405;    Tipping  v.   Power,   1   Ha.   410; 

(f)   Cobboldv.  Pryke,  4  Ex.  D.  315.  King  v.   Smith,   2  Ha.   239  ;  Brockle- 

(d)  Re  Poivers,   Lindsell  v.  Phillips,  hurst  v.  Jessop,  1  Sim.   438;  Plain  v. 

39  Ch.  D.  291,  C.  A.  Ormond,  1  Dr.  &  S.  428. 


1106 


MORTGAGEE'S  REMEDIES  IN  ADMINISTRATION. 


Right  of 
annuitant  to 
brinff  action. 


Conduct  of 
action. 


Concurrent 

actions. 


I'     ona] 
reprea  nta- 

tiv  -  are 

m  1 1 

action. 


sufficient,  if  it  appears  from  the  statement  of  claim  that  he  so 
sues  (/)  ;  and  leave  to  amend  by  making  the  suit  on  behalf 
of  all  the  creditors  may  be  given  at  the  hearing  (g). 

The  grantee  of  an  annuity  specifically  charged  on  realty  may, 
after  the  death  of  the  grantor,  bring  an  action  claiming  payment 
of  arrears  of  the  annuity  out  of  the  estates  charged,  and  if  the 
annuity  deed  contains  a  covenant  by  the  grantor  for  personal 
payment,  he  may  claim,  as  specialty  creditor,  payment  of  the 
deficiency  out  of  the  general  assets  (Z>).  An  annuitant,  whose 
annuity  is  not  in  arrear,  is  not  entitled  to  take  proceedings  for 
administration  (/)  ;  but,  if  an  administration  decree  is  obtained 
by  some  one  else,  the  annuitant  will  be  allowed  to  prove  for  the 
value  of  the  future  annuity  in  competition  with  the  other 
creditors  (/.•) . 

A  creditor  suing  for  himself  and  all  other  creditors  may 
dismiss  his  action  at  his  pleasure  until  judgment,  but  not 
afterwards  (/).  But  he  may  dismiss  his  own  action  after 
judgment  in  another  creditor's  action  (>»). 

A  defendant  may  also,  before  judgment,  have  the  action 
dismissed  on  motion,  on  payment  of  the  debt,  with  interest 
and  costs  (>i),  together  with  the  costs  of  other  defendants  (o). 

But  the  Court  refused  to  stay  proceedings  in  a  case  where  it 
appeared  that  the  interests  of  an  infant  defendant  might  be 
prejudiced  (j>). 

Where  there  are  two  administration  actions,  and  judgment 
has  been  first  obtained  in  the  second  action,  the  mortgagee 
who  has  first  taken  proceedings  will  have  the  conduct  of  the 
action  (q). 

The  legal  personal  representatives  of  the  deceased  debtor  are 
necessary  parties  to  an  administration  action,  and  must  have 
been  duly  constituted  by  having  proved  the  will  or  obtained 


(/)  Byre  v.  Cox,  24  W.  R.  317. 
(^)    Woods  v.   Sower  by,  14  W.   R.  9. 
gi ,    WooWridge  v.  Nbrris,  L.  R.  G  Eq. 

410. 

I,    Booth  v.  Zeyoeater,  '■'>  Mv.  &  Cr. 

(i)  H<  WargreoA       !>>■  \     \ ,  Han ,  i  i 
<  1,.  I).  236,  0.  A. 

(I.  |  //<  Beeman,  Fou  lery,  Jam      1 896) 

Ml..    IS. 

(I)   TTandford  v.  Storie,   2   B.   &   St. 

I'.., :   ;/  bed  v.  //<  tall,  S  o.  806. 


(in)  Armstrong  v.  Storcr,  9  Bcav. 
277. 

(w)  Manton  v.  Roe,  14  Sim.  353  ; 
Wainwrxght  v.  Sewell,  11  W.  R.  560. 
See  Darner  \.  Earl  of  Tortarhngton,  2 
Ph.  30. 

(o)  Pemberton  v.  Topham,  1  Bcav. 
316.  I'ii(  Bee  Holden  v.  Kynaston,2 
Beav.  204,  where  the  oiroumstanoes 
were  special. 

[p)  Clegg  v.  Clegg,  17  L.  R.  Ir. 
118. 

(«y)  /.v  Matthews'  "Estate,  Matthews  v. 
Matthews,  W.  N.  (1876)  L76. 
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letters  of  administration  (>■)  ;  and  a  general  order  for  adminis-      chap.  lii. 
tration  cannot  be  made  in  the  absence  of  such  representatives  (s). 
So,  it  was  held  that  a  creditor  could  not  issue  an  originating 
summons  for  administration  until  a  legal  personal  representative 
had  been  duly  constituted  (f). 

The  general  personal  representative  of  a  debtor  sufficiently 
represents  his  estate  for  the  purposes  of  an  administration 
action  (u)  ;  but  not  so  a  mere  administrator  ad  litem  (,r). 

The  executor    of    a   mortgagor,  who  distributes   the   assets  Personal 
without  providing  for  the  mortgage  debt,  is  personally  liable  executor" 
for   any   deficiency ;    but   his    liability   is    determined    at   the 
expiration  of  six  years,  and  so,  a  fortiori,  is  that  of  an  executor 
of  an  executor  (y) . 

A.  mortgagee,  suing  on  behalf  of  himself  and  all  other  Order  for  sale 
creditors  in  an  administration  action,  may  apply  to  have  his  i?  adnmustra- 
security  realized  by  sale  under  order  of  the  Court,  and  to  have 
any  deficiency  made  good  out  of  the  general  assets  (z).  It 
makes  no  difference  in  this  respect  that  the  security  is  merely 
equitable  (a)  ;  and  a  sale  may  be  directed  on  the  application  of 
a  mortgagee  in  an  administration  action  brought  by  another 
creditor  (b). 

Where  the  Court  orders  a  sale  of  the  mortgaged  property  Time  allowed 
belonging  to  a  deceased  debtor,  six  months  will  generally  be  t°Jnredeinp~ 
given  to  his  representatives  for  redemption  (c).     But  an  imme- 
diate sale  will  be  directed  under  special  circumstances,  as  if  such 
sale  is  shown  to  be  clearly  for  the  benefit  of  an  infant  (d). 

According  to  the   present   practice,  though   the   rule   is   to  Form  of  order 
administer  the  personalty,  and  in  case  of  deficiency  to  have  realt     °f 
recourse  to  the  realty,  a  sale  of  the  latter  is  directed  in  case  the 
personalty  should   be  deficient  (e).     The  Court   has,  however, 


Fenny    v.    Watts,    2    Ph.    149 


Simons  v.  Hitman,  2  Sim.  241  ;  Loivry       820  ;  Be  Marsden,  Bowden  v.  Leyland, 


v.  Falton,  9  Sim.  104  ;  Bcardmore 
Gregory,  2  H.  &  M.  491;  Caryv.  Hills 
L.  R.  15  Eq.  79  ;  Bowsell  v.  Morris 
L.  R.  17  Eq.  20.  And  see  R.  S.  C 
Ord.  LV.  r.  5  b. 

(*)   Groves    v.   Lane,    16  Jur.    1061 
Dowdeswell  v.   Dowdeswell,   9    Ch.  D 


{y)  Be  Gale,  Blake  v.  Gale,  22  Ch.  D. 


26  Ch.  D.   783  ;  Be  Hyatt,  Bowles  v. 
Hyatt,  38  Ch.  D.  609. 

{z)  Daniel  y.  Skipwith,  2  Bro.  C.  C. 
155 ;  Mondey  v.  Hondey,  1  V.  &  B. 
223  ;  Marshall  v.  McAravey,  3  Dr.  & 
War.  232.  See  Bedford  v.  Leigh,  2 
Dick.  107. 


294,  C.  A.  (a)  Brocklehurst    v.    Jessop,     7   Sim. 

(t)  Be  Leask,   Bichardson  v.    Leask,       438. 
W.  N.  (1891)  159.  (/>)   Greenwood  v.  Taylor,  1  R.  &  My. 

(a)  Be  Youngs,  Doggelt  v.  Bcvett,  30       185. 
Ch.  D.  421,  C.  A.    "  (c)  Bell  v.  Carter,  17  Beav.  11. 

(x)  Bowdeswell  v.  Dowdeswell,  9  Ch.  (d)  Davis  v.  Dowding,  2  Keen,  245. 

D.  294,  C.  A.  (e)  Seton,  5th  ed.  1206. 
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power,  under  E.  S.  C,  Ord.  LI.  r.  1,  to  order  an  immediate  sale 
of  the  realty  if  it  is  necessary  or  expedient  for  the  purposes  of 
the  action  (/). 

Where  in  an  administration  action  the  first  mortgagee  does 
not  consent  to  a  sale,  the  sale  will  he  made  subject  to  his 
mortgage  (g)  ;  and  where  a  mortgagee's  lien  is  claimed  in  an 
administration  suit,  hut  the  mortgagee  refuses  a  tender  of  the 
amount  found  due  to  him  as  not  including  interest,  the  sale  is 
made  subject  to  the  lien,  and  the  mortgagee  will  not  be  allowed 
to  share  in  the  general  assets  (h) . 

If  the  mortgagee  consents  to  the  sale  of  the  property  com- 
prised in  his  mortgage  free  therefrom,  he  must  produce  and 
deposit   in   Court   the   title   deeds   necessary   to  complete   the 

sale  (/). 

If  a  mortgagee  consents  to  the  sale  in  an  administration 
action  of  the  mortgaged  property  free  from  his  mortgage,  he  is 
only  entitled  to  sis  months'  interest  from  the  date  of  such  con- 
sent, and  if  the  mortgage  debt  is]  paid  off  within  that  time,  or 
otherwise,  to  interest  till  payment  (k). 

In  a  ease  where  the  equity  of  redemption  in  a  mortgaged 
estate  escheated  to  the  Crown  on  death  of  the  mortgagor  intes- 
tate, unmarried  and  illegitimate,  and  the  estate  was  not  worth 
the  mortgage  money,  it  was  ordered,  in  the  administration  of 
assets,  that  the  estate  should  be  sold  to  the  mortgagee  on  his 
agreeing  to  accept  it  in  full  discharge  of  his  debt,  with  liberty 
to  apply  to  the  Crown  for  a  grant  of  the  fee  simple  (/). 


Jurisdiction 
of  the  Court 
of  Bank- 
ruptcy. 


A  ■  1 1 1 1  i  i 

t ion  in  bank ■ 

y  *>f 


ii, — Administration  of  Insolvent  Estates  in  Bankruptcy. — By 
the  Bankruptcy  Act,  1883  (m),  as  amended  by  the  Bankruptcy 
Act,  1890  (n),  a  jurisdiction  concurrent  with  that  of  the  Chancery 
^Division  and  the  County  Courts  is  conferred  upon  the  Court  of 
Bankruptcy  to  administer  the  estates  of  debtors  who  have  died 
insolvent. 

By  the  Act  of  1883,  it  is  onacted  as  follows  : — 

Beet.  125.  "  (1.)  Any  creditor  of  a  docoasod  debtor  whoso  debt 
uoiiM  have  been  suflicient  to  support  u  bankruptcy  petition  against 


( f)  l:.  Robin  on,  Fiokardr.  Wheater, 
31  Ch.  I),  247. 

Langion  v.  Langton,  7  I  >e  G.  Bff. 
,'.  c ,  30  ;  //  iokenden  v.  Eagson,  6  I  >e 
<;.  M.  &  <■■  210.  Bui  "ii.1  [6  Viri. 
o.  II,  b.  6,  anU .  p.  633. 

(//)    Hemp  teadv.  Hempstead,  I  B<  ■>■. 


423. 

(/')  Livsey  v.  Warding,  l  Beav.  343. 
(/■)  Dag  v.  Dag,  3]  Beav.  270. 
(/)  Rogers    v.   Maule,    1   Y.  &  O.  C. 
0.  6. 

(,„)  46  &   17  Viri.  o.  62. 
(w)  63  &  U  Vict.  0.  71. 
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such  debtor,  had  he  been  alive,  may  present  to  the  Court  (o)  a  peti-      chap.  in. 
tion  in  the  prescribed  form  (p),  praying  for  an   order  for  the  ad- 
ministration of  the  estate  of  the  deceased  debtor,  according  to  the  estatc'  [ji  Pel'- 

i  <•  ■,        i  ,  °  son  dyin<f 

law  of  bankruptcy.  _  _  _  insolvent! 

"(2.)  Upon  the  prescribed  notice  (q)  being  given  to  the  legal 
personal  representative  of  the  deceased  debtor,  the  Court  may,  in 
ths  prescribed  manner  (?•),  upon  proof  of  tbe  petitioner's  debt,  unless 
the  Court  is  satisfied  that  there  is  a  reasonable  probabiHty  that  the 
estate  will  be  sufficient  for  the  payment  of  the  debts  owing  by  the 
deceased,  make  an  order  for  the  administration  in  bankruptcy  of 
the  deceased  debtor's  estate,  or  may,  upon  cause  shown,  dismiss 
such  petition  with  or  without  costs." 

By  sub-sect.  3  of  this  section,  an  order  could  not  be  made  When  order 
until  after  two  months  from  probate  or  grant  of  administration,  tration  io"8" 
except  with  the  concurrence  of  the  personal  representative  of  bankruptcy 
the  deceased,  or  upon  proof  that  the  deceased  had  committed  an 
act  of  bankruptcy  within  three  months  before  his  decease.     But 
these  restrictions  are  removed  by  the  Act  of  1890,  which  enacts 
as  follows : — 

Sect.  21  (1.)  "  An  order  for   the  administration  of    a  deceased  Administra- 
person's  estate  may  be  made  under  section  125  of  the  principal  Act  ^on  in  bank- 
before  the  expiration  of  two  months  from  the  date  of  the  grant  of  ruPtc7  "* 
probate  or  letters    of  administration,  without  the  concurrence  or  person  dyino- 
proof  mentioned  in  sub-section  (3)  of  that  section."  insolvent. 

No  valid  objection  can  be  raised  to  a  petition  under  these  Petition  be- 
sections  on  the  ground  that  at  the  date  of  its  service  probate  or   ore  pro 
administration  to  the  estate  of  the  deceased  has  not  yet  been 
granted,  provided  that  such  probate  or  administration  has  been 
granted  before  the  hearing  of  the  petition  (s) . 

With  regard  to  cases  where  proceedings  for  administration  of  Transfer  to 
a  deceased  debtor's  estate  have  already  been  commenced  in  the  Bankruptcy 

Chancery  Division,  the  Act  of  1883  enacts  as  follows  : —  of  adminis- 

tration action 

Sect.  125.   "  (4.)  A  petition  for  administration  under  this  section  commenced  in 

shall  not  be  presented  to  the  Court  after  proceedings  have  been  Chancery 

commenced  in  any  court  of  justice    for  the    administration  of  a 

(o)  Tbe  "Court"  means  tbe  Court  1886,  r.  274. 

having     jurisdiction    in    bankruptcy  (q)  SeeindorsementonFormNo.il. 

under  tbis  Act:    sect.    168.     And  the  Tbis  notice  is  equivalent  to  notice  of 

■word  "  Court  "  in  this  section  means  an  act  of  bankruptcy.     See  sect.   125 

the  Court  within  the  jurisdiction  of  (9). 

which  the  debtor  resided  or  carried  on  (r)  An    administration  order   under 

business  for  the  greater  part  of   the  tbis  section  is  to  be  in  the  Form  No. 

six  months  immediately  prior  to  his  42  in  the  Appendix.     See  B.  R.,  1886, 

decease:  sect.  125  (10).  r.  277. 

(p)  This  is  the  Form   given  in  the  (s)  Re   Sleet,     Exp.    Sleet,    (1894)    2 

Appendix  of  Forms,  No.  11,  and  must  Q.  B.  797. 
be  verified  by  affidavit.      See  B.  R. 
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mortgagee's  remedies  in  administration. 


deceased  debtor's  estate,  but  that  Court  may  [in  such  a  case,  on  the 
application  of  any  creditor,  and]  on  proof  that  the  estate  is  insuffi- 
cient to  pay  its  debts,  transfer  the  proceedings  to  the  Court  exercis- 
ing jurisdiction  in  bankruptcy,  and  thereupon  such  last-mentioned 
Court  may,  in  the  prescribed  manner,  make  an  order  for  the  ad- 
ministration of  the  estate  of  the  deceased  debtor,  and  the  like 
consequences  shall  ensue  as  under  an  administration  order  made  on 
the  petition  of  a  creditor." 

The  words  in  sect.  125  enclosed  in  brackets  are  repealed  by 
sect.  29  of  the  Act  of  1890,  whereby  it  is  enacted  that — 

Sect.  21.  "  (2.)  The  power  under  the  same  section  to  transfer  to  a 
Court  exercising  jurisdiction  in  bankruptcy  proceedings  commenced 
in  any  other  Court  for  the  administration  of  a  deceased  debtor's 
estate  may  be  exercised  without  the  application  of  any  creditor,  and 
whenever  the  latter  Court  is  satisfied  that  the  estate  is  insufficient 
to  pay  its  debts." 


Power  of 
transfer  is 

discretionary. 


The  power  of  the  Chancery  Division  to  transfer  the  adminis- 
tration of  an  insolvent  estate  to  the  Court  of  Bankruptcy  is  a 
discretionary  power,  and  is  not  exercised  as  a  matter  of  course 
because  the  estate  is  shown  to  be  insufficient  to  pay  its  debts  (t). 
Transfer  to  Under  sect.  125  of  the  Act  of  1883,  the  Chancery  Division 

in  y  our  .  maj^  even  after  judgment  and  further  subsequent  proceedings, 
transfer  the  administration  of  the  estate  of  an  insolvent  debtor 
to  a  County  Court  (a). 


No  ili-tinction 
in  administra- 
tion In 'tween 
debts  by 
simple  con- 
trad  and 
ally. 


Judgment 
creditor. 


iii. — Proof  by  secured  Creditors  in  Administration. — There 
being  now  no  distinction  in  the  administration  of  assets  between 
debts  by  simple  contract  and  debts  by  specialty,  a  mortgagee 
will  gain  no  advantage,  as  regards  proof  for  his  debt,  or  for  the 
balance  thereof,  after  realizing  or  assessing  his  security,  by 
reason  of  a  covenant  for  personal  payment  contained  in  his 
mortgage  (.<-) . 

If  the  mortgagee  has  recovered  judgment  against  the 
deceased,  and  registered  his  judgment  under  the  stat.  23  &  24 
Yict.  c.  38,  s.  3,  ho  will  gain  priority  over  judgment  creditors 
whose  judgments  are  nol  registered,  as  well  as  over  other 
creditors  by  simple  contract  or  specialty  (//).     But  a  foreclosure 


/;.    Bahtr,   Nichoh  \,    Baker,    1 1 
Oh.  I».  262,  0.  A.     As  to  grounds  on 
which  ii  transfer  baa  been  ordi  red,  Bee 
/,-.  //  eaver,  Kiggt  \ ,  "  eaver,  29  <  Ih,  l>. 
i;  52  ]  i,  T. 

Tl  • 


u)  Ui   York,  Atkinson  v.  Powell,  3G 
Oh.  I).  233. 

i    Stat.  32  &  33  Vict.  o.  46. 
(y)    Van  Gheluive  \.  Nerineks,  2]  Ch. 
D.  189  ;   Re  llUdge,  Dandson  v.  Illidge, 
"7  Oh.  I).  478,  C  A. 
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decree  is  not  a  judgment  (z)  ;  nor  an  order   for  account  and     chap.  lu. 
payment  of  what  may  be  found  due  (a),  though  in  pursuance  of 
such  order  the  amount  due  has  been  found  by  the  Chief  Clerk's 
certificate  (b) . 

According  to  the  settled  practice  in  equity,  which  has  been  Right  of 
adopted  and  is  followed  by  the  Chancery  Division,  the  rule  ^e^the0 
prevails  that,  in  the  administration  of  the  estate  of  a  deceased  estate  is 
mortgagor,  if  the  estate  is  solvent,  the  mortgagee  is  entitled  to 
avail  himself  of  all  his  rights  against  the  mortgagor's  general 
estate,  and  also  of  his  security ;  he  is  allowed  to  prove  for  his 
whole  debt,  and  also  to  make  what  he  can  of  his  security,  not 
receiving  more  than  twenty  shillings  in  the  pound,  and  the 
debt  of  the  secured  creditor  is  taken  as  it  stood  when  the  claim 
was  sent  in,  although  the  security  may  have  been  partly  realized 
before  adjudication  (c). 

Before  the  Judicature  Act,  1875  (d),  in  the  administration  of  Rule  where 
an  estate  of  a  deceased  debtor,  the  fact  of  insolvency  made  no  insolvent*  1S 
difference  in  the  payment  of  debts,  which  were  payable  according 
to  their  legal,  or  equitable,  priority  ;  but  in  sect.  10  thereof  the 
following  provision  is  made  : — 

"In  the  administration  by  the  Court  of  the  assets  of  any  person 
who  may  die  after  the  commencement  of  this  Act,  and  whose  estate 
may  prove  to  be  insufficient  for  the  payment  in  full  of  his  debts 
and  liabilities,  and  in  the  winding  up  of  any  company  under  the 
Companies  Acts,  1862  and  1867,  whose  assets  may  prove  to  be 
insufficient  for  the  payment  of  its  debts  and  liabilities  and  the  costs 
of  winding  up,  the  same  rules  shall  prevail  and  be  observed,  as  to 
the  respective  rights  of  secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  and  as  to  the  valuation  of  annuities 
and  future  and  contingent  liabilities  respectively,  as  may  be  in  force 
for  the  time  being  under  the  law  of  bankruptcy,  with  respect  to  the 
estates  of  persons  adjudged  bankrupt ;  and  all  persons  who  in  any 
such  case  would  be  entitled  to  prove  for,  and  receive,  dividends  out 
of  the  estate  of  any  such  deceased  person,  or  out  of  the  assets  of 
any  such  company,  may  come  in  under  the  decree  or  order  for  the 
administration  of  such  estate,  or  under  the  winding  up  of  such 
company,  and  make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act." 

The  words  "  may  prove  to  be  insufficient "  mean  where  there 

(-)    Wilson  v.  Lady  Dunsaiu/,  18  Beav.  (b)  Earl  of  Mamficld  v.  Ogle,  4  De  G-. 

299.  &J.  38. 

(a)   Chadwich  v.  Molt,  8  De  G.  M.  &  (c)  Ma»on   v.   Bogg,    2    My.    &   Cr. 

G.  584.     See  Widgery  v.  Tepper,  6  Ch.  443. 
D.  364,  C.  A.             '  (d)  38  &  39  Vict.  c.  77. 

VOL.  II. R.  Y 
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mortgagee's  eemedies  in  administeatton. 


Mortgagee 
may  realize 
security  not- 
withstanding 
administra- 
tion. 


Proof  by  sub- 
mortgagee. 


Time  when 
mortgagee 
must  elect. 


Unregistered 
bill  of  sale 
good  in  ad- 
ministration. 


No  interest 
allowed  after 
judgment. 


is  sufficient  reason  to  believe  that  the  estate  will  prove  insol- 
vent (e). 

Tins  section  does  not  affect  the  rights  of  secured  creditors 
as  amongst  themselves,  hut  only  affects  the  rights  of  secured 
creditors  as  between  them  and  the  unsecured  creditors,  by 
regulating  the  mode  of  proof  by  creditors,  according  as  they 
are  secured  or  unsecured,  in  conformity  with  the  rules  of 
the  bankruptcy  law  (/). 

Where  an  insolvent  estate  is  being  administered  in  the 
Chancery  Division,  the  effect  of  this  section  is  to  render 
applicable  the  provisions  of  sect.  9  of  the  Bankruptcy  Act, 
1883  (g),  so  that  the  institution  of  the  proceedings  do  not  affect 
the  power  of  any  "  secured  creditor "  within  the  meaning  of 
that  Act  to  realize  or  otherwise  deal  with  his  security,  and 
to  prove  for  the  balance  after  deducting  the  net  amount 
realized  (//). 

A  sub-mortgagee  may  prove  against  the  estate  of  the  mort- 
gagor for  the  whole  amount  of  the  debt  secured  by  the  original 
mortgage,  but  so  as  not  to  receive  more  than  twenty  shillings  in 
the  pound  in  respect  of  principal,  interest  and  costs  of  his  own 
debt  (*). 

The  creditor  must  elect  how  he  will  deal  with  his  security  at 
the  time  when  he  sends  in  his  claim  under  the  decree,  which  is 
equivalent  to  proof  of  his  debt  in  bankruptcy  (/). 

Sect.  10  is  not  intended  to  enlarge  the  assets  to  be  adminis- 
tered, but  only  to  vary  the  rights  of  the  persons  entitled  to  the 
assets  ;  and  therefore  it  does  not  apply  the  rules  of  bankruptcy 
so  as  to  make  an  unregistered  bill  of  sale  void  as  against 
unsecured  creditors  of  the  insolvent  estate  of  the  deceased 
grantor  (/<•) . 

A  creditor  on  the  insolvent  estate,  whose  debt  bears  interest, 
is  not  entitled  to  prove  for  interest  up  to  the  day  of  payment, 
but  only  to  the  date  of  the  judgment  for  administration,  which 
i    equivalent  to  the  adjudication  in  bankruptcy  (/).     Not  more 

/         •!■        '   I.    M.    U.,    ill    Itr   llonl.  Ills, 

v.  Hopkins,  is  Oh.  ]).  370,  at 

]..  877,  0.  A. 

Smith  v.  Morgan,  6  ('.  |>.  |>. 
387  i  R*  '/"/'/',  Winehouse  v.  Wine- 
home,  20  Oh.  D.  646.     A"  in  proof  by 

■I  creditor!   in    bankrupted 

null  ,    pp,    I  089  i  '     "I . 

16  &   17  Vih.  o.  62. 
Si  London,  h  inthor, &o.  lint' I  >'>>., 
Quartermaint1    *  a   ,    1892)  l  Oh.  889. 


((')  He  Burrell,  Burrcll  v.  Smith,  L.  E. 
7  Eq.  399. 

(./)  /V/- Jesse],  M.  11.,  in  Tlellopluis, 
Williams  v.  Hopkins,  1>S  Cli.  D.  at  p. 
878,  O.  A. 

i/,,  Re  Count  WEpineuil,  Tadman  v. 
/>'  Epi neui I,  20  Oh.  D.  217. 

(l)  Be  Trull's  Estate,  Scion,  /ith  ed. 
L20fi  ;  Re  Summers,  LSOh.D.  136;  He 
Titlhntt,  39  Oh.  I>.  567.  But  seo  Ee 
Savin,  L.  R.  7  Ch.  A.  7G0. 
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than  five  per  cent,  interest  can  generally  be  allowed  in  the     chap.  hi. 
administration  of  insolvent  estates  (m). 

The  effect  of  an  administration  order  made  by  the  Court  of  Effect  of  ad- 
Bankruptcy  is  to  vest  the  estate  of  the  deceased  debtor  in  the  order  in 
official  receiver  as  trustee,  and  to  render  it  distributable  for  the  t>ankruptcy. 
benefit  of  creditors  in  like  manner  as  under  an  adjudication  in 
bankruptcy  (»■). 

The  general  result  of  the  enactments  above  referred  to  is  that 
if  the  estate  of  a  deceased  mortgagor  is  insolvent,  the  mortgagee 
will  no  longer  be  entitled,  as  under  the  former  law,  to  prove  for 
the  whole  of  his  debt ;  but,  whether  the  administration  is  com- 
menced and  continued  in  the  Chancery  Division,  or  transferred 
to  or  originally  commenced  in  the  Court  of  Bankruptcy,  he  will 
be  allowed  to  prove  only  for  the  amount  remaining  unsatisfied 
after  deducting  the  amount  actually  realized  by  the  sale,  or  the 
assessed  value  of  the  security  according  to  the  rules  prevailing 
in  bankruptcy. 

Although  a  mortgagee  who  has  foreclosed  cannot  afterwards  Proof  after 
enforce  his  personal  remedies  against  the  mortgagor  or  his  orec  osure* 
estate  (o),  yet  a  mortgagee,  after  foreclosure  and  an  abortive 
attempt  at  sale,  was  admitted  to  prove  in  an  administration  suit 
upon  giving  up  the  property,  but  was  not  allowed  the  costs  of 
foreclosure  (p).  But  where  a  mortgagee  of  leaseholds  was 
ousted  by  reason  of  breach  of  lessee's  covenants  by  the  mort- 
gagor's executors,  he  was  allowed  to  prove  for  the  whole 
amount  due  to  him  for  principal,  interest  and  costs  ( q) . 

iv. — Costs. — The  commencement  of  an  administration  action,  Mortgagee 

•  t  ill  i  selling  under 

either  by  a  creditor  other  than  the  mortgagee,  or  by  a  person  power  may 
interested  in  the  estate,  does  not  interfere  with  the  exercise  of  ^bt  out  of 6 
the  mortgagee's  remedies  by  foreclosure,  or  by  exercise  of  his  proceeds,  in- 
power  of  sale.     A  mortgagee,  therefore,  whether  he  be  legal  or  0f  saie° 
equitable  mortgagee,  is  entitled,  on  a  sale  under  his  power,  to 
receive  out  of  the  proceeds  of  sale  the  whole  amount  due  to  him 
under  his  mortgage   for   principal,  interest,  and   taxed   costs, 
including   costs  of   the   sale,  in   priority  to   the   costs  of   the 
administration  action  (r) . 

(m)  See  Bankruptcy  Act,  1890,  s.  23.  (q)  Re    Biirrell,    Burrett    v.    Smith, 

(»)  Bankruptcy  Act,    1583,   s.    125  L.  R.  7  Eq.  399. 
(5),  (6).  (r)  Armstrong    v.    Storer,    14    Beav. 

(o)  lockhart  v.  Hardy,  9  Beav.  349.  535.     See  Blair  v.  Ormond,  1  De  G. 

\p)  HaynesY.Haynes^J-ax.TX.S.m.  &  S.  428. 

y2 
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mortgagee's  remedies  in  administration. 


Payment  of 
proceeds  into 
Court. 

Rule  where 
mortgagee 
brings  or 
adopts  ad- 
ministration 
action. 


Right  of 
equitable 
mortgagee 
to  costs. 


A  mortgagee,  after  an  administration  suit,  selling  under  his 
power  and  paying  the  sale  moneys  into  Court,  is  entitled  to  an 
order  for  his  debt  and  costs  without  account,  unless  the  amount 
is  disputed  (s). 

But  if  a  mortgagee,  instead  of  foreclosing  or  selling  under  his 
power,  institutes  as  plaintiff  an  action  for  the  administration  and 
sale  of  the  deceased  mortgagor's  estate  (/),  or  if  he  adopts  such 
an  action  and  claims  the  benefit  of  it  («),  then,  as  he  does  not 
rest  exclusively  on  his  contract,  but  seeks  something  beyond  it, 
the  costs  of  the  action  are  in  that  case  considered  as  costs  of 
administration,  and  must  be  paid  in  the  first  instance  in  priority 
to  the  mortgage  debt  if  the  estate  proves  deficient.  But  in  a 
recent  case,  where  a  mortgagee  claimed  general  administration 
in  addition  to  ordinary  mortgagee's  relief,  he  was  held  to  be 
entitled  to  the  amount  due  on  his  mortgages,  including  the 
costs  relating  to  the  mortgage  security  and  the  administration 
costs  in  priority  to  the  costs  of  the  legal  personal  representatives 
of  the  mortgagor  (v) . 

It  was  formerly  held  that  an  equitable  mortgagee  might  bring 
an  action  for  administration  and  sale  without  losing  his  priority 
for  costs,  on  the  ground  that,  not  being  entitled  to  foreclosure,  his 
only  means  of  realizing  the  security  was  to  apply  to  the  Court 
for  a  sale  (ir) ;  but,  now  that  it  is  settled  that  foreclosure  is  a 
right  incident  to  an  equitable  mortgage  (x),  there  appears  to  be 
no  distinction  between  the  rights  of  a  legal  and  an  equitable 
mortgagee  instituting  or  adopting  proceedings  for  administra- 
tion in  respect  of  the  priority  of  the  costs  over  his  mortgage 
debt. 

Where  a  mortgagee  was  also  a  simple  contract  creditor,  and 
filed  a  bill  for  administration,  he  was  held  entitled  to  payment 
of  his  mortgage  money  out  of  the  mortgaged  estate  before  the 
payment  of  any  part  of  the  costs  of  the  suit  (//). 

Whore  a  mortgagee  commences  his  foreclosure  suit  and  gets 


(*)    liniiiliinii  v.  King,  14  W.  R.  414. 
Kmebel  v.  Borofton,  13  Ves.  .'570  ; 

Wontnrr  v.  Wright,  2  Sim.  .r,  1 1!  ;  Cuok 
v.  Brown,  I  Y.  &  C.  Ex.  227;  Alston 
v.  Parker,  6  L.  J.  N.  S.  Oh.  8  ;  Macrae 
v.  Ellerton,  i  Jur.  N.  8.  967  ;  Be 
Spensley't  Estate,  L.  EL  Lfi  Bq.  16. 
Bat  iee  Priehardv.  Fellows,  F>.  It.  17 
ESq,  121,  a  decision  which  appears  to 

In- iMiitrary  In  llic  rum-nl  nf  iiut.lio- 
rity. 


(>t)  White  v.  Bishop  of  Peterborough, 
3  Swanst.  109  ;  Jac.  402  ;  Armstrong 
v.  Storer,  14  Beav.  535. 

(r)  Be  Banks,  Daws  v.  Banks,  45 
W.  R.  206. 

(ir)  Tipping  v.  Tower,  1  Ha.  405. 
Mill  hvv  Wad'r  v.   Word,  4  Drew.  602. 

(.r)  James  v.  James,  L.  R.  16  Eq. 
153. 

(//)  Aldridge  v.  Westbrook,  5  Beav. 
188  ;    Walter  v.  Stanton,  10  W.  R.  570. 
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paid  in  an  administration  suit,  he  is  allowed  to  stay  proceedings     chap.  m. 
in  his  own  suit,  and  receives  the  costs  thereof  (z) . 

If  a  mortgagee,  whether  legal  («)  or  equitable  (b),  and  whether  Priority  not 
originally  made  a  defendant  or  not,  to  an  administration  action  g°^t  ^  g°£f 
commenced  by  another  person,  simply  consents  to  a  sale  in  the 
action  of  the  mortgaged  property,  he  does  not  thereby  forfeit 
his  right  to  payment  of  his  principal,  interest,  and  costs, 
including  his  costs  of  the  sale,  in  priority  to  the  costs  of  other 
parties  to  the  action  (c) ;  except  that,  if  he  is  a  defendant  and 
concurs,  he  is  apparently  regarded  as  to  some  extent  adopting 
the  action,  and  therefore  will  not  be  allowed  any  costs  incurred 
by  him  as  a  party  to  the  action  until  after  payment  of  the 
plaintiff's  costs  of  sale ;  but  a  defendant  mortgagee  will  be 
allowed  his  costs  of  the  action  out  of  the  general  assets, 
if  any  (d) . 

If,  however,  a  mortgagee-defendant  increases  the  costs  of  the  Effect  of  mis- 
administration  action  by  improper  conduct,  as  by  claiming  a  mortgagee, 
greater  amount  under  his  security  than  is  found  to  be  due  to 
him  on  taking  the  accounts,  the  costs  of  all  parties  in  the  action 
may  be  ordered  to  be  paid  in  priority  to  the  mortgage  debt  (e). 

A  creditor  failing  to  prove  his  debt  may  be  ordered  to  pay  Costs  of 
the  costs  occasioned  by  his  claim  (,/').     But  a  mortgagee  who  provedebt. 
brings  in  his  accounts  in  an  administration  action  will  not  be 
deprived  of  his  costs  merely  because  he  claims  bond  fide  more 
than  the  Court  holds  him  to  be  entitled  to  (g). 

Where   an   administration   suit  is  instituted   to  which   the  Costs  of 
mortgagee  is  a  party,  he  will  receive  his  costs  in  priority  to  mortgagee", 
the  costs  of  proceedings  directed  to  be  taken  by  the  receiver 
in  the  suit,  he,  the  mortgagee,  having  taken  no  part  in  the 
proceedings  (h). 

Where  administration  had  been  taken  out  to  the  effects  of  a 
deceased  mortgagor  of  an  undivided  share  of  a  fund,  for  the 

(z)  Brooksbcuik  v.   Higgingbottom,  31       v.   Watkins,  2  John.  133;    Hilliard  v. 
Beav.  35.  Moriartg,  (1894)  1  Ir.  R.  316. 


(d)  Berry  v.  Hebblethwaite,  4  K.  &  J. 

). 

(e)  White  v.  Gudgeon,  30  Beav.  545. 
(/)  Hatch  v.   Searles,   2   Sm.    &   G. 


(a)  Hepworth  v.  Heslop,  3  Ha.  485 
Carr    v.     Henderson,    11    Beav.    415 
CutfieU  v.   Richards,    26   Beav.    241 
Bighton    v.     Withers,    31    Beav.    423  . 
Cook  v.  Hart,  L.  R.    12  Eq.  459.  147;     Yeomans   v.    Hagnes,    24    Beav. 

{b)  Barnes  v.  Racster,  1  Y.  &  C.  C.  C.  127  ;  Colger  v.  Cohjer,  10  W.  R.  748  ; 
401.  See  Wild  v.  Lockhart,  10  Beav.  Wright  v.  Larmath,  W.  N.  (1869)  36. 
320.  (g)  Re     Watts,   Smith  v.    Watts,   22 

(e)  Ghissum  v.  Bevces,   5  Russ.    29  ;       Cb.  D.  1,  C.  A. 
Carr   v.    Henderson,  sup.  ;    Lang  ton  v.  (h)  Langton  v.  Langton,  7  De  G.  M. 

Langton,  7  De  G.  M.  &  G.  30  ;  Barker       &  G.  30. 
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mortgagee's  remedies  in  administration. 


-    CHAP.  IH. 


Costs  of 

puisne 

mort°raofee. 


purpose  of  a  suit  which  had  been  instituted  by  a  third  party  to 
obtain  distribution  of  the  fund,  the  costs  occasioned  by  such 
administration  were  thrown  upon  the  general  fund,  though  the 
mortgagee  claimed  the  whole  produce  of  his  share  free  from  all 
the  costs  of  the  administration  (/). 

In  a  suit  for  the  administration  of  the  trusts  of  a  settlement, 
the  costs  of  the  defendant-mortgagee  and  all  parties  come  out 
of  the  fund  (*). 

Where  a  decree  was  made  in  an  administration  suit,  at  the 
instance  of  the  first  mortgagee  as  plaintiff,  for  the  sale  of  the 
mortgaged  property,  and  a  puisne  mortgagee  concurred  in  the 
conveyance  to  the  purchaser,  it  was  held  that  the  latter  was  not 
entitled  to  his  costs  of  conveyance  until  the  first  mortgagee  had 
been  paid  in  full  (/). 

Where  a  puisne  mortgagee  brought  an  action  against  other 
mortgagees  and  the  trustees  of  a  will  for  administration  of 
the  testator's  estate,  it  was  held  that  the  plaintiff  was  entitled 
to  his  costs  of  the  action,  so  far  as  the  proceedings  therein  were 
proper  and  for  the  general  benefit  of  all  the  mortgagees,  out  of 
the  estate  in  priority  to  the  prior  mortgagees,  but  that  he  must 
add  the  rest  of  his  costs  to  his  security ;  also  that  the  trustee's 
costs  must  be  allowed  and  paid  out  of  the  estate  as  between 
solicitor  and  client  (m) . 


128. 


(i)  Cotton  v.  Penrose,    18  L.  J.   Ch. 


44. 


(A)  Bryant   v.   Blackicell,    15   Beav. 


(I)  Wonham  v.  Marfan,  L.  R.  10  Eq. 
447. 

(m)  Re  Borne,  Zee  v.  Barne,  62  L.  T. 
922.  See  Ford  v.  Earl  of  Chesterfield, 
21  Beav.  426. 
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CHAPTER  LIU. 

OF  THE  EEMEDIES  OF  DEBENTURE  HOLDERS  AND 
MORTGAGEES  OF  COMPANIES. 

i, — Actions  by  Debenture  Holders,  &c.,  to  enforce  Securities  before  Remedies  of 
Winding-up. — A  security,  whether  in  the  form  of  a  mortgage  or  ^ffeb^ture 
of  a  debenture,  on  the  property  of  a  company  which  is  carrying  holders 
on  its  business  as  a  going  concern,  may,  as  a  general  rule,  be 
enforced  by  the  same  remedies  as  one  available  in  the  case  of  a 
mortgage  of  the  property  of  an  individual.  The  mortgagee  or 
debenture  holder  may  accordingly  either  realize  the  property 
under  his  power  of  sale,  if  such  power  is  incident  to  the  secu- 
rity (a) ,  or  he  may  obtain  the  appointment  of  a  receiver  ;  or  he 
may  sue  for  principal  and  interest  on  the  covenant ;  or  he  may 
(except  as  against  a  railway  company  or  other  company  whose 
undertaking  is  of  a  public  nature  (b))  bring  an  action  for  fore- 
closure or  sale  of  the  property  charged  by  his  security  (c).  He 
is  also  entitled,  upon  the  winding-up  of  the  company,  to  rights 
of  proving  against  the  general  assets,  and  other  rights  which 
will  be  hereafter  considered. 

Where  a  trust  deed  to  secure  debentures  contained  a  proviso  Holder  of 
that    if    the    company  should  make  default    in   payment  the  seared* by 
trustees  might,  on  the  request  of  a  majority  of  the  debenture  trust  deed, 
holders,  sell  the  property  charged,  it  was  held  that  a  single 
debenture  holder  could  not  compel  the  trustees  to  exercise  their 
power  of  sale  against  the  wishes  of  the  majority  (d). 

The  secured  creditor  of  a  company  not  in  liquidation,  like  Mortgagees, 
any  other  mortgagee,  cannot  enforce  his  security,  unless  default  sue  before 
has  been  made  in  payment  of  principal  and  interest.     So,  if  a  default, 
debenture  contains  a  condition  for  payment  of  principal  at  a 
future  date  and  of  interest,   and   that  principal  and  interest 
should  be  paid  at  a  specified  place,  a  half  year's  interest  having 
fallen  into  arrear,  it  was  held  that  no  default  had  been  made  in 
payment  of  interest  so  as  to  entitle  the  debenture  holder  to 
enforce  his  security  until  demand  had  been  made  for  payment 

(a)  Tbe  power  of  sale  conferred  on  (c)  See   as    to    enforcing    securities 

mortgagees    by   the   Conv.    &c.    Act,  against  companies  by  appointment  of 

1881,  s.  19,  does  not  apply  to  deben-  a  receiver,  ante,  pp.  933  et  seq.     And 

ture  holders.  Blaker  v.  Herts  and  Essex  as  to  foreclosure  or  sale,  see  ante,  pp. 

Waterworks  Co.,  41  Ch.  D.  399.  1001  et  seq. 

{b)  See  ante,  p.  1001.  [d)  Kcmpe v.  Jones,  W.  N.  (1884)  214. 
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CHAP.   LI II. 


Court  may 
grant  relief 
before  default 
under  special 
circum- 
stances. 


Plaintiff  must 
sue  on  behalf 
of  all  deben- 
ture holders. 


Parties. 


Absence  of 

debenture 

holder. 


Dissentient 
debenture 
holder  to 
be  made 
defendant. 


No  app  al 
by  person 
not  named 
a  party. 


at  the  specified  place,  though  it  appeared  that  the  interest  had 
been  previously  paid  by  cheques  sent  through  the  post  (e). 

The  Court  has,  however,  in  some  cases,  granted  relief  to  a 
debenture  holder,  where  it  has  been  shown  that  the  security 
was  in  jeopardy  through  the  insolvency  of  the  company  (,/'),  or 
that  the  company  was  dealing  improperly  with  the  property 
charged  to  the  prejudice  of  the  debenture  holder  (g). 

The  writ  in  an  action  commenced  by  a  debenture  holder 
must  be  issued  on  behalf  of  himself  and  all  other  the  holders  of 
similar  debentures  of  the  company  (//)  ;  but  leave  to  amend 
may  be  given  at  the  hearing  (/).  A  plaintiff  suing  on  behalf 
of  debenture  holders  of  a  particular  class  should  describe  that 
class  as  accurately  as  possible  (/). 

The  defendants,  when  there  is  no  trust  deed,  will  be  the  com- 
pany, and  if  there  are  several  classes  of  debentures,  holders  of  a 
debenture  of  each  class,  as  representing  other  holders  of  that  class. 

"When  debentures  constitute  a  charge  on  the  property  of  the 
company  by  way  of  floating  security,  the  Court  will  not  make  a 
foreclosure  order  in  a  debenture  holder's  action  in  the  absence 
of  any  debenture  holder  (/<•). 

If  any  debenture  holder  dissents  from  the  plaintiff's  claim, 
he  is  entitled  to  be  made  a  defendant,  either  as  representing 
the  other  dissentient  debenture  holders,  if  any  there  be,  or 
alone  if  there  be  no  other  dissentients  (/)  ;  or  the  plaintiff  may 
make  all  the  dissentient  debenture  holders  defendants,  or,  if 
they  are  numerous,  may  apply  by  summons  for  an  order  under 
I;.  S.  C,  Ord.  XVI.,  r.  9,  that  one  of  their  number  may  be  sued 
as  representing  the  rest. 

A  debenture  holder  who  is  not  a  defendant  cannot  appeal 
from  an  order  obtained  by  a  plaintiff  suing  on  behalf  of  all  the 
debenture  holders  (»>),  for  all  who  are  represented  by  the 
plaintiff  are  bound  by  the  order  (n).  The  proper  course  is 
to  apply  to  the  Court  below  to  be  made  a  defendant,  before 
appealing  against  tho  order  (o). 


Thorn  v.  City  Bun  Mills,  40  Ch. 
D 
(/)  McMahon  \.  North  Kent  Trott' 
1891)  'i  Ch.  148:  Thoi  r. 
Nim  Beefs,  67  L.  T.  93;  Edwards  v. 
8landard  Boiling  Block  Syndicate, 
l  Oh.  674. 

Uubbuch  \.  Eebn  , W.N. (18  7)45. 
Bou < a  v.  Brecon  Bail,  Co.,  l>.  I.'. 
641. 

//. -  i   /,'./.  /   8ih '  i   Mining  i  o,  i . 
til,  U  B.  7  Bq.  847. 


(/)  Marshall  v.  South  Staffordshire 
Tramways  Co.,  (1895)  '2  Ch.  36,  C.  A. 

(/•)  Be  i  'mil mi  ni nl  Oxygi  n  <  'o. ,  Elias  v. 
Continental  Oxygen  Co.,  (1897)  1  Ch.  611. 

(/)  Wilson  v.  Church,  9  Ch.  I).  652; 
Fraser  \.  Cooper,  21  Ch.  D.  718. 

(in)  Watson  v.  Cave  (No.  1),  17  Ch. 
J).  19,  0.  A. 

(>i)  Commission*  vso/St  wersv.  Oellatly, 
3  Ch.  I).  610. 

{<>)  Watson  v.  Cave  (No.  1),  17  Ch.  D. 
19. 
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Debenture  holders  who  determine  to  bring  an  action  to  en-     <jhap.  lih. 
force  their  securities  should  be  careful  in  selecting  a  plaintiff  to  Choice  of 
sue  on  their  behalf ;  for  if  he  is  one  against  whom  the  company  p  am  ] 
can  assert  a  right  by  way  of  counterclaim,  the  action  may  be 
delayed  (p)  ;  and  if  the  plaintiff  is  personally  precluded  from 
suing,  the  action  cannot  proceed  (q). 

The  writ  should  claim  a  declaration  of  charge,  all  necessary 
accounts  and  inquiries,  payment,  foreclosure  or  sale,  and  a 
receiver  and  manager  (r) . 

It  is  the  usual  practice  to  allow  the  judgment  to  contain  a  Declaration 
declaration  that  the  debenture  holders  are  entitled  to  a  charge 
on  the  assets  of  the  company  purporting  to  be  charged  by  the 
debentures,  even  where  the  action  is  heard  as  a  short  cause ; 
but  the  Court  may  refuse  to  make  such  a  declaration,  if  it 
appears  that  there  ought  to  be  an  inquiry  into  the  validity  of 
the  debentures  (s). 

Where  the  plaintiff  is  the  registered  holder  of  all  the  deben-  Originating 

,  £  -.  ,     .  >'        e       £         i  vi  summons  for 

tures  oi  a  series,  he  may  bring  an  action  tor  foreclosure,  like  an  foreclosure. 

ordinary  mortgagee  (t),  by  originating  summons  (u). 

Where  debentures  are  secured  by  a  covering  trust  deed,  the  WIl°  mav 
trustees  are  the  proper  persons  to  bring  an  action  to  enforce  the  trust  deed, 
security,  but  if  they  refuse  to  do  so,  an  action  may  be  brought 
by  a  debenture  holder  suing  on  behalf  of  himself  and  all  the 
other  debenture  holders,  and  making  the  trustees  parties  to  his 
action  (.r).  In  the  latter  case  the  claim  should  be  that  the  trusts 
of  the  deed  may  be  carried  into  execution  (y) . 

If  the  trustees  bring  an  action  against  the  company,  they  Trustees 
will,  as  a  general  rule,  sufficiently  represent  the  holders  secured  their  deben - 
by  the  trust  deed  for  the  purposes  of  the  action  (z).     But  if  ture  holders, 
questions  are  likely  to  arise  as  to  priorities  between  the  holders 
of  several  series  of  debentures,  the  proper  course  is  to  make  a 
debenture  holder  of  each  class  a  defendant  as  representing  the 
holders  of  the  same  class  (a). 

(p)  Huggons   v.    Tweed,    10  Ch.   D.  (it)  Sadler  v.  Worley,  (1894)  2  Ch.  170. 

359,  C.  A.  (*)    Wood  v.  Williams,  -4  Madd.  186  ; 

(q)  Burt  v.  British  Nation  Life  Ass.  Troughton  v.  Binckes,  6  Ves.  573. 

Soc.,  4  De  G.  &  J.  158.  (g)  Chadwyck-Healey  on  Companies, 

(r)  For  form  of  writ,  see  Emden  on  3rd  ed.,  p.  369. 

Winding-up,  p.  615.  (z)  R.  S.  C,  Ord.  XVI.  r.  8.     See 

(s)  Marwickx.  Thurloiv,  (1895)  1  Ch.  Luke  x.  South  Kensington  Hotel,  11  Ch. 

776.     See  also  Charhvood  x.  Leasehold  D.  121 ;  Mills  x.  Jennings,  13  Ch.  D. 

Jnvestment    Co.,    W.    N.     (1895)     47  ;  639,  C.  A. 

Brinsleg  v.  Lgnton  and  Lynmouth  Hotel,  (a)   Griffith  x.  Found,  45  Ch.  D.  553. 

§c.  Co.,  W.  N.  (1895)  53;  Parkinson  v.  See  Newton  v.  Earl  of  Egmont,  4  Sim. 

Wainwright  %  Co.,  W.  N.  (1895)  63.  574  ;  S.C.,  5  Sim.  130.     See  R.  S.  O, 

{t)  See  ante,  p.  1020.  Ord.  XVI.  r.  9. 


1120 


REMEDIES  OF  MORTGAGEES,  ETC.  OF  COMPANIES. 


CHAP.  LIII. 

Injunction 
against 
execution 
creditor. 

Mortgagee  of 
general  assets 
not  entitled 
to  books  of 
company. 


A  debenture  holder,  whose  charge  is  specific,  is  entitled  to  an 
injunction  against  a  judgment  creditor  who  has  issued  execution 
against  property  charged  by  the  debenture,  although  the  time  for 
the  payment  of  the  moneys  secured  thereby  has  not  arrived  (b) . 

A  mortgagee  of  the  general  assets  of  a  company  is  not 
entitled  under  his  security  to  seize  the  books  of  the  company ; 
and,  if  he  has  done  so,  and  the  company  is  wound  up,  he  must 
deliver  them  up  to  the  liquidator  (c). 

By  the  Eules  of  the  Supreme  Court,  Ord.  LI.,  it  is  provided 
as  follows  : — 


Power  to 
make  order 
for  sale  in 
debenture 


R.  1b.  "In  debenture  holders'  actions,  where  the  debenture 
holders  are  entitled  to  a  charge  by  virtue  of  their  debentures,  or 
of  a  trust  deed,  or  otherwise,  and  the  plaintiff  is  suing  on  behalf  of 
borders' action  himself  and  other  debenture  holders,  and  where  the  judge  in  person 
at  any  time,  is  of  opinion  that  there  must  eventually  be  a  sale,  he  may  in  his 
discretion  direct  a  sale  before  judgment,  and  also  after  judgment, 
before  all  the  persons  interested  are  ascertained,  whether  served 
or  not." 


General 

jurisdiction. 


Jurisdiction 

of   lligb 

Court. 


Palatine 

1 


ii. — Jurisdiction  in  the  Winding-up  of  Companies. — By  the 
Companies  (Winding-up)  Act,  1890  (d),  the  jurisdiction  to 
wind  up  companies  in  England  and  Wales  is  committed  to  the 
High  Court  of  Justice,  the  Chancery  Courts  of  the  Counties 
Palatine  of  Lancaster  and  Durham,  the  Stannaries  Court,  and 
the  County  Courts. 

The  jurisdiction  of  the  High  Court  is  exerciseable,  as  the 
Lord  Chancellor  may  by  order  direct,  by  such  judge  or  judges 
of  the  Chancery  Division  as  the  Lord  Chancellor  may  assign  to 
exercise  that  jurisdiction,  or  by  the  judge  exercising  jurisdiction 
in  Bankruptcy  (e). 

By  an  order  made  under  this  section,  dated  the  29th  of 
November,  1890,  the  Lord  Chancellor  assigned  the  jurisdiction 
of  the  High  Court  under  the  Act  to  the  judges  of  the  High 
( lourt  to  whom  chambers  were  attached  ;  and  by  another  order, 
dated  1he  26th  March,  1892,  the  business  was  assigned  to 
Sir  If.  Vaughan  Williams,  J. 

Where  the  paid-up  capital  of  a  oompany  oxcoeds  10,000/.,  a 
petition  to  wind  up  the  oompany  musl  bo  presented  to  the  High 
( lourt ;  or,  if  the  oompanj  is  within  the  jurisdiction  of  either  of 


fi)  Ltgg  \.  Mathieton,  2  Qifl.  71  ; 
Wiwy  v.'  Mid-  Hantt  Bail.  Co.,  L6  \V.  R. 
109. 

/,'-  OlytU  Tin  Vial':  Co.,  47  L.  T. 


d)  53  &  54  Vict.  c.  03,  s.  1,  sul>- 


439 

B.  1 

{<)  Ibid.,  b.  2 
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the  Palatine  Courts,  then  either  in  that  Court  or  in  the  High     chap.  in. 

Court  (/). 

The  Stannaries  Court  is  now  abolished  (a).  stannaries 

Where   the   paid-up  capital   does   not  exceed   10,000/.,   the     our  ' 

petition  must  be  presented  to  the  County  Court  of  the  district  Courts. 

within  which  the  registered  office  of  the  company  is  situate, 

unless  such  County  Court  is  excluded  by  order  of  the  Lord 

Chancellor  from  having  jurisdiction  under  the  Act  (//). 

iii. — Petitions  for  Winding-  up. — By  sect.  79  of  the  Companies 
Act,  1862  (/),  it  is  enacted  that : — 

"A  company  under  this  Act  may  be  wound  up  by  the  Court  as  Circumstances 
hereinafter  defined,  under  the  following  circumstances  (that  is  to  under  which 

say) —  company  may 

(1)  "When  the  company  has  passed  a  special  resolution  requiring  by  th^Court 

the  company  to  be  wound  up  by  the  Court ; 

(2)  Whenever   the   company   does   not   commence   its    business 

within    a   year   from   its   incorporation,    or    suspends   its 
business  for  the  space  of  a  whole  year ; 

(3)  Whenever  the  members  are  reduced  in  number  to  less  than 

seven ; 

(4)  Whenever  the  company  is  unable  to  pay  its  debts ; 

(5)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equit- 

able that  the  company  should  be  wound  up." 

And  by  sect.  199  of  the  same  Act,  an  unregistered  company,  As  to  un- 
except  a  railway  company  incorporated  by  Act  of  Parliament, 
may  be  wound  up  under  the  Act  under  the  following  circum- 
stances, that  is  to  say  : — 

"  (a)  Whenever  the  company  has  dissolved  or  has  ceased  to  carry 
on  business,  or  is  carrying  on  business  only  for  the  purpose  of 
winding  up  its  affairs  ; 

"(b)  Whenever  the  company  is  unable  to  pay  its  debts ; 

"  (c)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equit- 
able that  the  company  shall  be  wound  up." 

It  is  well  settled  that  the  exception  of  railway  companies  from  Exception  of 
the  operation  of  the  winding-up  provisions  of  the  Act  applies  Urailw*y  M 
only  to  companies  whose  principal  object  is  the  construction  of 
a  railway,  and  not  to  a  company  having  power  to  construct  a 
railway  or  tramway  for  purposes  connected  with  some  other 
undertaking,  which  is  its  principal  object.  In  two  cases  Sir 
B>.  Malins,  Y.-C,  while  adopting  the  above  construction  of  the 
Act,  held  that  a  debenture  holder  of  any  company  carrying  on 

(/)  Ibid.,  s.  1  (ii).  (A)  53  &  54  Vict.  c.  63,  s.  1  (3),  (5). 

Iff)  59  &  60  Vict.  c.  45.  (i)  25  &  26  Vict.  c.  89. 
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an  undertaking  of  a  public  nature  must,  as  a  general  rule,  be 
content  with  the  obtaining  the  appointment  of  a  receiver,  and 
that  a  winding-up  order  ought  not  to  be  made  on  his  applica- 
tion, at  all  events  until  a  receiver  had  been  actually  appointed, 
and  had  failed  to  obtain  payment  (/.•) .  But  these  decisions 
have  not  been  approved  of  in  later  cases ;  and  immediate 
winding-up  orders  have  been  made  in  the  case  of  a  tramway 
company  (/),  and  a  water  company  (m). 

A  petition  to  wind  up  a  company  may  be  presented  either  by 
a  shareholder  or  creditor.  A  debenture  holder  or  mortgagee 
may,  in  addition  to  his  other  remedies,  apply  by  summons  in  a 
winding-up  commenced  on  the  petition  of  a  shareholder  or  some 
other  creditor  claiming  a  declaration  of  charge  and  payment 
of  the  money  owing  under  the  security,  and  will  be  entitled  to 
his  costs,  as  well  as  to  principal  and  interest,  out  of  the  property 
charged  (n). 

The  Court  has  a  judicial  discretion  as  to  granting  a  winding- 
up  order  on  the  petition  of  a  shareholder  (0),  and  in  the  exercise 
of  such  discretion  the  Court  will  give  due  weight  to  opposition  on 
the  part  of  the  creditors  of  the  company  ( p)  ■ 

A  mortgagee  or  holder  of  a  debenture  charging  the  property 
or  undertaking  of  any  company  except  a  railway  company,  may, 
like  any  other  creditor,  present  a  petition  for  winding  up  the 
company  (q)  ;  and  it  makes  no  difference  in  this  respect  whether 
the  charge  is  specific  or  is  a  floating  security  (r). 

The  petition  of  a  creditor,  secured  or  unsecured,  stands  on  a 
different  footing  to  one  presented  by  a  shareholder,  inasmuch 
as  a  creditor,  secured  or  otherwise,  is,  as  a  general  rule,  entitled 
to  a  winding  up  ex  debito  justitice.  So  that  the  Court  has  no 
discretion  absolutely  to  refuse  such  an  order,  provided  the 
creditor  shows  that  the  case  comes  within  the  Act  (.s).  "It  is 
not  a  discretionary  matter  with    tho    Court,  when  a  debt  is 


(k)  Re  Exmouth  Docks  Co.,  L.  R.  17 
Eq,  181  ;  Re  Kerne  Bay  II  aterworks 
Co.,  I"  (  b.  D.  42. 

,     /     .      rdand  Teleworth  Tram- 

Mill.  527  ;    /■'<    I'm  hi, n, 11I  h 

LSI       tOh.  362. 
Re    Bat  ton  -  upon  -  Humbt  1 . 
//  ater  Co.,  12  Oh,  D 

/.•,  .]/.,, ,,..    1,'  Co.,  L    !•'■  I 

l       601  ;   Re   Hamilton   II  indeor  Iron- 
12  Ch.  I).  707. 

/:,    Planet  Benefit  80c,  I-.   R.  II 
Eq,    441 ;    /:,    Middletboro?    .1    embly 


Rooms,  14  Ch.  D.  101. 

(■/>)  7.V  1'xifessiimal,  §c.  Hiiihlintf  Soc, 
L.  R.  (i  Ch.  A.  856  ;  Re  City  and  County 
Bank,  L.  It.  10  Ch.  A.  470.  See  lie 
London  Permanent,  $c.  Soc,  21  L.  T.  8. 

((/)  Moor  v.  Anglo-Italian  Hunk,  10 
Ch.  I».  681,  689;  Re  Great  Western 
Coal  Consumers'  Assoc,  21  Ch.  I>.  7G9. 

i'/ 1  /,'<  "Henry  Pound,  Son  §  Hutching, 
12  Ch  I).  402,  0.  A. 

(s)  Hi  London  Suburban  Hunk,  E.  R. 
6  Ch.  A  .  641,  643 ;  //  <  stt  rn  of  Canada 
Oil  Co.,  L.  R.  17  Eq.  1. 
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established  and  not  satisfied,  to  say  whether  the  company  shall  cnAP.  lhi. 
be  wound  up  or  not ;  that  is  to  say,  if  there  be  a  valid  debt 
established,  valid  both  at  law  and  in  equity.  One  does  not  like 
to  say  positively  that  no  case  could  occur  in  which  it  would  be 
right  to  refuse  it,  but,  ordinarily  speaking,  it  is  the  duty  of  the 
Court  to  direct  a  winding-up  "  (f). 

This  rule,  however,  applies  only  as  between  the  creditors  and  Objections  of 
the  company,  and  if  a  creditor  presents  a  petition  to  wind  up  creditors^ 
the  company,  the  Court  will  pay  attention  to  objections  which 
may  be  made  by  dissentient  creditors  (u). 

Where  a  petition  by  a  debenture  holder  to  wind  up  the  Grounds  of 
company  is  opposed,  the  opponent  should  state  by  affidavit  all  bestated.  ° 
such  matters  within  his  knowledge,  as  to  the  promotion,  forma- 
tion, and  failure  of  the  company,  as  go  to  negative  the  necessity 
or  desirability  of  inquiry  into  such  matters ;  he  should  also  state 
the  date  of  such  issue  of  the  debentures,  and  the  consideration 
for  such  debentures  (#). 

A  debenture  holder  is  not  entitled  to  petition  for  the  winding  Petition  by 
up  of  a  company  where  the  payment  of  debentures  is  secured  debenture 
only  by  a  trust   deed  whereby  the  covenant  for  payment  of  secured  by 
principal  and  interest  is  made  with  the  trustees  of  that  deed  (//) ; 
but  he  will  be  entitled  to  do  so  if  the  debenture  contains  a  cove- 
nant with  the  holder  for  payment  to  him  (s). 

But  though  a  creditor  is,  as  a  general  rule,  entitled  to  a  when  the 
winding-up  order  as  of  right,  the  Court  has  power,  if  it  appears  Court  ma7 
doubtful  whether  there  are  any  assets  which  can  be  reached  by  petition  to 
the  order,  to  direct  an  inquiry,  and  that  the  petition  shall  stand 
over  till  the  inquiry  is  answered  [a)  ;  and  generally  the  Court 
may,  under  sects.  86  and  91  of  the  Act  of  1862,  order  the  peti- 
tion to  stand  over  where  there  is  any  prospect  of  an  arrange- 
ment being  made  by  the  company  for  payment  if  that  course  is 
adopted  (b). 

(t)  Per  Lord  Cranworth  in  Bowes  v.  (x)  lie  J.   H.  Evans  $•  Co.,  W.  N. 

The  Hope,  §c.  Soc,  11  H.  L.  C.  389  ;  (1892)  126. 

Re  General   Company  for  Promotion  of  (y)  Re     Uruguay,    §c.    Rail.     Co.    of 

Land  Credit,  L.  R.  5  Ch.  A.  363;  S.C.  Monte  Video,  11  Ch.  D.  372. 
in  D.  P.,  sub  nam.  Princess  of  Reuss  v.  (z)  Re   Olathe  Silver  Mining  Co.,  27 

Bos,  L.  R.  5  H.  L.  176.  Ch.  D.  278. 

(w)  See  Companies  Act,  1862,  ss.  91,  (a)  Re  St.   Thomas'  Pock  Co.,  2  Ch. 

149.     See   also   Re   Langley   Mill  Co.,  D.  116;  Re   Olathe  Silver  Mining  Co., 

L.  R.  12  Eq.  26;  Re  West  Hartlepool  27  Ch.  D.  278. 

Co.,    L.    R.     10    Ch.     A.     618;     Re  (b)  Re  Brighton  Hotel  Co.,  L.  R.  G 

Uruguay  Central  Rail.  Co.,  11  Ch.  D.  Eq.  339  ;  Re  Western  of  Canada  Oil  Co., 

372  ;  Re  Chapel  House  Colliery  Co.,  24  L.  R.  17  Eq.  1;  Re  New  York  Exchange, 

Ch.   D.    249,    C.    A.  ;    Re  New    York  39  Ch.  D.  415,  C.  A. 
Exchange,  39  Ch.  D.  415,  C.  A. 
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So,  also,  where  a  mortgagee  of  a  colliery  presented  a  petition 
for  winding  up  the  mortgagor  company  which  was  opposed  by 
a  secured  mortgagee  of  the  colliery,  and  by  holders  of  debentures 
charged  upon  the  colliery  (subject  to  the  mortgages),  and  all 
other  the  property  of  the  company,  the  amounts  of  whose  claims 
largely  exceeded  the  first  mortgage  debt,  and  it  was  shown  that 
there  was  a  reasonable  prospect  of  payment  of  all  claims  if 
time  was  given,  an  immediate  winding-up  order  was  re- 
fused (c) . 

Attempts  to  enforce,  by  means  of  a  winding-up  petition,  the 
payment  of  a  debt,  the  liability  for  which  is  bond  fide  disputed 
by  the  company,  are  not  to  be  encouraged,  and  in  such  a  case  the 
petition  may  be  ordered  to  stand  over  (d). 

If  there  is  no  proof  of  the  company  being  insolvent,  and  the 
alleged  debt  is  bond  fide  in  dispute,  the  creditor  will  be  restrained 
from  presenting  a  petition  to  wind  up  the  company  (e) .  And  in 
such  a  case  if  a  petition  has  been  presented,  the  Court  has  juris- 
diction on  motion  to  stay  all  proceedings  under  it  or  dismiss 
it  (/). 

Where  the  debt  on  which  the  petition  is  founded  is  disputed, 
the  usual  course  is  to  order  the  dispute  to  stand  over,  with  leave 
to  bring  an  action  to  establish  the  debt  (g) .  But  the  Court  is 
bound  before  doing  so  to  see  that  the  debt  is  disputed  on  some 
substantial  ground  (//). 

The  Court  may,  however,  itself  decide  the  dispute  at  the 
hearing  of  the  petition,  and  may  make  a  winding-up  order 
accordingly  either  to  take  effect  immediately  (/),  or  with  a 
direction  that  the  order  be  not  drawn  up  for  a  certain  time 
so  as  to  enable  the  company  to  make  arrangements  for  pay- 
ment (./). 


(c)  lie  Great  Western  Coal  Co.,  21  Ch. 
I).  769. 

[d  /'■  r  Turn*  r,  L.  J.,  in  Re  Catholic 
Publishing,  $c.  Co.,  2  De  Q-.  J.  &  S. 
116;  Exp.  Rhydydefed  Colliery  Co.,  3  De 
I  .1.  SO  :  /.''  Imperial  Guardian,  $c. 
Co., It  1.'-  9  Bq  ii7;  /•'<  London  and  Pat  is 
Banking C4>.,L.R.19  Bq.  Ml:  ReQenbral 
I  inge  Bank,  L2  Jur.  N.  8.  166  : 
/;.  British  Alliance  Co.,  W.  N.  (1887) 
261. 

Cadi  Waterworl  Co.  \ ,  Barnett, 
I,,  k.  L9  Bq.  182  ;  Niger  Merchants' 
Co.  v.  Cappi  > ,  L8  Oh.  I >.  667)  a.  ; 
CercU  Restaurant  Co.  v.  Lavery,  L8  Oh. 
I).  .',.",7;  Merohant  Banking  Co,  v. 
ll„, ml,,  \V\  N.  (iKT'lj  280;  John  Brown 


4-  Co.  v.  Keelle,  W.  N.  (1879)  173. 

(/)  He  Gold  mil  Mutes,  23  Ch.  D. 
210  ;  Re  Compagnie  Generate,  Exp.  Neu- 
chatel,  W.  N.  (1883)  17. 

(tj)  lie  Col  In, It,-,  i\V.  I'lihlishhiq,  >V- 
Co.,  2  De  G.  J.  &  S.  11G;  He  Uni- 
versal Bank,  11  L.  T.  691.  See  lie 
Imperial  Guardian,  $o.  Soe.,  L.  R.  9 
Eq.  M7. 

(A)  /,v  King's  Cross  Industrial  Dwel- 
lings Co.,  I/.  I.'.  M  Bq.  149. 

(j)  Re  Imperial  Silver  Quarries  Co., 
L6  W.  U.  L220.  Sec  Re  Brighton 
Club,  $c.  Co.,  36  Beav.  204  :  Re  'Gnat 
Britain  Mutual  8oo.,  Hi  Oh.  I>.  246. 

(/)  He  h'iii</\s  Cms*  Industrial  Dwel- 
lings Co.,  L.  R.  11  Eq.  ll'.i. 
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iv. — Effect  of  Winding-up  Proceedings  on  Rights  of  Action  of 
Debenture  Holders  and  Mortgagees  of  Companies. — With  regard 
to  the  enforcement  by  a  creditor  of .  a  company  of  his  remedies 
for  the  recovery  of  his  debt,  the  Companies  Act,  1862  (A:), 
contains  the  following  enactments  : — 


Sect.  85.   "The  Court  may,  at  any  time  after  the  presentation  of  Court  may 
a  petition  for  winding  up   a  company  under  this  Act,  and  before  grant  injunc- 
making  an  order  for  winding  up  the  company  upon  the  application  tlon- 
of  the  company,  or  of  any  creditor  or  contributory  of  the  company, 
restrain  further   proceedings  in    any   action,    suit,    or   proceeding 
against  the  company  upon  such  terms  as  the  Court  thinks  fit." 

Sect.  87.   "When  an  order  has  been  made  for  winding  up   a  Actions  and 
company,  no   suit,  action,  or  other  proceeding  shall  be  proceeded  suits  to  be 
with  or  commenced  against  the  company  except  with  the  leave  of  Bt?yed  after 
the  Court,  and  subject  to  such  terms  as  the  Court  may  impose."  Do-uP- 

Sect.  163.   "  When  any  company  is  being  wound  up  by  the  Court,  Certain 
or  subject  to  the  supervision  of  the  Court,  any  attachment,  seques-  attachments, 
tration,  distress,  or  execution,  put  in  force  against  the  estate  or  &c;  to  ^e 
effects  of  the  company  after  the  commencement  of  the  winding-up,  v 
shall  be  void  to  all  intents." 

Sect.  201.   "  The  Court  may,  at  anytime  after  the  presentation  Power  of 
of  a  petition  for  winding  up  an  unregistered  company,  and  before  Court  to 
an  order,  upon  the  application  of  any  creditor,  restrain  further  pro-  restrain 
ceedings  in  any  action,  suit,  or  proceeding,  against  any  contributory  Cee(jie^.pro" 
of  the  company,  or  against  the  company,  upon  such  terms  as  the 
Court  thinks  fit." 

Sects.  87  and  163  must  be  read  together ;  the  latter  section  Leave  to 
does  not  apply  where  leave  has  been  given  under  the  former  (?).  hnns  or  pro- 
Leave  may  be  given  to  proceed  with  the  action  to  judgment,  action, 
but  the  judgment  not  to  be  put  in  force  against  the  assets  of  the 
company  without  further  leave  (m). 

Where  a  mortgagee  has  commenced  an  action  against  a  com- 
pany before  the  winding-up,  he  ought  to  obtain  leave  to  proceed 
with  his  action,  except  under  special  circumstances,  or  unless  the 
same  relief  is  given  to  him  in  the  winding-up  as  he  would  obtain 
in  the  action  (n). 

The  Court  has  a  judicial  discretion  as  to  granting  or  refusing  Discretion  as 
leave  to  bring  or  proceed  with  an  action  against  the  company  ]^^raf^8- 
to  enforce  the  security.     So,  leave  to  institute  a  suit  of  fore-  or  proceed 
closure  was  refused  where  it  appeared  that  the  mortgagee  could 

(k)  25  &  26  Vict.  c.  89.  (m)   United  English,  §c.   Co.,  L.   R. 

(I)  He  Exhall  Coal  Co.,  4  De  G.  J.  &       5  Eq.  300. 
S.  377.  (n)  Re  David  Lloyd  §  Co.,  6  Ch.  D. 

339,  C.  A. 
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obtain  full  relief  by  an  order  in  Chambers  in  the  winding-up 
without  the  necessity  for  a  suit  (o) .  So,  where  an  order  for 
winding-up  had  been  made,  in  the  presence  of  persons  claiming 
to  be  first  mortgagees,  directing  as  to  priorities  of  incum- 
brancers, and  that  the  costs  of  such  claimants  should  be  costs  in 
the  winding-up,  leave  was  given  to  them  to  bring  an  action  for 
foreclosure  on  the  terms  that  the  costs  of  attending  the  pro- 
ceedings should  be  in  the  discretion  of  the  Court  (p). 

Mortgagees  with  an  attornment  clause  were  refused  leave  to 
distrain  where  they  had  acquiesced  in  the  possession  of  the 
mortgagor  company's  property  by  the  liquidator,  and  it  appeared 
that  such  possession  was  for  the  benefit  of  the  mortgagees  as 
well  as  of  the  company  (q). 

Leave  to  commence  an  action  against  a  company  in  liquida- 
tion should  not  be  given  upon  ex  parte  application  (r).  The 
leave  is  given  by  the  judge  who  has  the  conduct  of  the 
winding-up  (s). 

"When  the  judge  has  given  leave  to  a  plaintiff  to  proceed  with 
a  suit  against  a  company,  the  Court  of  Appeal  will  not  interfere 
with  his  discretion  (t).  But  in  some  cases,  where  the  judge 
has  refused  leave,  it  has  nevertheless  been  granted  by  the  Court 
of  Appeal  (u). 

As  a  general  rule,  if  a  creditor  obtains  leave  to  bring  or  con- 
tinue an  action  against  a  company  in  liquidation,  his  costs  of 
the  application  will  be  ordered  to  be  paid  out  of  the  assets  of 
the  company  (r).  But  if  leave  is  refused,  he  will  have  to  pay 
the  costs  (as),  unless  under  special  circumstances,  as  in  a  case 
where  the  Court  was  of  opinion  that  the  creditor  had  been 
hardly  dealt  with  by  the  company  (//) . 

If  an  action  against  a  company  is  continued  after  a  winding- 


(o)  Re  St.  Cuthbert  Lead  Smelting  Co., 
35  Beav.  384.  See  also  Re  A  Company, 
(1894)  2  Oh.  349,  where  the  proceed- 
ings were  un  abuse  of  process. 

(p)  Exp.  General  Credit  and  Discount 
Co.,  Be  Hamilton's,  $c.  Co.,  39  L.  T. 
658. 

{(f)  Exp.  Carnelly,  Re  Lancashire 
Cotton  Spuming  Co.,  86  Ch.  D.  (i."iii, 
0.  A. 

(r)  Western  and  Bra  Mian  Telegraph 
L.  T.  821.  Bui  •  e 
Williatt  /■     tol  Marine  Tnsur.  <'"., 

39  I     J.  Oh.  504. 

(*)  Wilson  v.  Natal  Investment  ''<<., 
3G  L.  J.  Oh.  812;  Be  Bio  Grande,  $c. 


Co.,  5  Ch.  D.  282,  C.  A. 

{t)  Thames  Tlate  Glass  Co.  v.  Land 
and  Sea  Telegraph  Co.,  L.  R.  G  Ch.  A. 
643.  See  Re  Joshua  Stubbs,  (1891)  1 
Ch.  475. 

(«)  McEwen  \.  London,  Bombay,  §c. 
Bank,  15  L.  T.  495.  See  Strong  v. 
CarVyU  Press,  (1893)  1  Ch.  268. 

(/•)  Be  Trent  and  Wumber,  \e.  Co., 
L.  R.  8  Eq.  94. 

(./)  Exp.  Railway  Steel  and  Plant  Co., 
8  Oh.  I>.  L83;  Re  Oak  Pits  Colliery  Co., 
21  Oh.  I).  322,  C.  A. 

{if)  /,'<■  Dimson's,  $e.  Co.,  L.  R.  19 
Eq.  202. 


ACTIONS  DURING  WINDING-UP.  1127 

up  order  without  leave,  the  plaintiff  would  be  liable  to  have  his     cbap.  lot. 
costs  in  the  winding-up  disallowed  (z). 

Sometimes,  instead  of  giving  the  debenture  holder  or  mort-  Realization  of 
gagee  leave  to  proceed,  the  liquidator  is  directed  to  realize  the  j^j^tor 
securities  (a). 

The  mere  fact  that  an  order  has  been  made  for  winding  up  a  com-  .Effect  of 
pany  does  not  absolutely  of  itself  prevent  a  mortgagee  or  deben-  0Vder  on"UP 
ture  holder  from  bringing  or  maintaining  an  action  to  enforce  mortgagee's 

rom.6cl.i6s 

his  security,  or  confer  on  the  liquidator  the  right  to  obtain  an 
injunction  to  restrain  such  action,  but,  as  a  general  rule,  he  will 
have  leave  to  proceed  with  his  action,  unless  under  special  cir- 
cumstances, or  if  it  appears  that  he  can  obtain  adequate  relief  in 
the  winding-up  (b).  "  The  fact  that  a  mortgagor  is  a  company 
which  has  since  been  ordered  to  be  wound  up  does  not  in  any 
way  affect  the  rights  of  the  mortgagees  "  (c). 

But  the  holder  of  a  mere  equitable  charge  on  the  "  funds, 
assets,  and  effects "  of  a  company  was  restrained  from  con- 
tinuing an  action  for  foreclosure  after  the  commencement  of 
winding-up  proceedings  (d). 

The  jurisdiction  of  the  Court  to  stay  actions  against  a  com-  Voluntary 
pany  in  liquidation  extends  to  cases  where  the  company  is  being 
wound  up  voluntarily  (e). 

Where  a  company  is  in  liquidation,  a  mortgagee  or  debenture  Mortgagee 

ill  11-I1P1  in  t  t         l  •      selling  uuder 

holder  should  apply  tor  leave  before  proceeding  to  realize  his  power, 
security  under  his  power  of  sale.     If  he  has  himself  filed  a 
petition  to  wind  up  the  company,  he  will  not  be  allowed  to  sell 
till  the  order  for  winding-up  (/). 

But  the  Court  has  no  jurisdiction  to  restrain  a  creditor  of  a  Action 
joint  stock  company  from  suing  the  directors  of  a  company,  or  |jfreC^or  or 
an  individual  promoter  who  is  liable  for  the  debt,  on  the  ground  promoter. 
that  an  order  has  been  made  for  winding  up  the  company  ((/). 

Where  a  company  is  being  wound  up  in  this  country,   the  Action  in 
Court  may  restrain  a  creditor  from  proceeding  in  the  Courts  of  country. 

(;)  Re  Hull  Central  Drapery,  15  Ch.  (d)  Jones  v.  Swansea  Cambrian  Benefit 

D.  326,  C.  A.  Budding  Soc,  50  L.  J.  Q.  B.  42S. 

(«)  Emden  on  Winding-up,  p.  99.  (e)   Re  Keynsham  Co.,  33  Beav.  123; 

(b)  Re  David  Lloyd  <$•  Co.,  6  Ch.  D.  Re  Life  Assoc,  of  England,  10  Jur.  N.  S. 
339,  C.  A.  ;  Re  Longdcndalc  Cotton,  §c.  702. 

Co.,  8  Ch.  D.  150.  (/)  Re  Cambrian  Mining  Co.,  W.  N. 

(c)  Per  Lindley,  L.  J.,  in  Strong  v.  (1881)  125.  See  Engei 'v.' South  Metro- 
Carlyle  Press,  (1893)  1  Ch.  268,  at  p.  politan  Brewing,  §c.  Co.,  (1892)  1  Ch. 
274,  C.  A.     See  Re  Kenry  Pound,  Son  442. 

A-  Kutchins,  42  Ch.  D.  402;  Re  Joshua  {g)  Re  Dover  and  Deal  Rail.  Co.,  17 

Stubbs,  (1891)  1  Ch.  475.  Sim.  11  ;  Re  New  Zealand  Banking  Co., 

39  L.  J.  Ch.  128. 
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Application 
ex  parte  to 
restrain 
action  by- 
creditor. 


To  -whom 
application 
should  be 
made. 

Costs  of 
application. 


Transfer  of 
action. 


Ireland  (//),  Scotland  (/),  or  in  any  foreign  country  (k).  But  a 
secured  creditor  will  not  be  restrained  from  bringing  or  main- 
taining proceedings  against  the  company  in  the  Courts  of 
another  country  if  it  appears  that  he  could  not  enforce  his 
security  by  proceeding  in  the  winding-up  (/). 

An  application  to  restrain  a  creditor  from  commencing  or 
proceeding  with  an  action  against  the  company  ought  not, 
generally,  to  be  made  ex  parte.  But  in  several  cases  actions  by 
creditors  against  a  company  have  been  restrained  on  motion  ex 
parte,  until  after  the  petition  was  disposed  of,  on  the  applicants 
giving  the  usual  undertaking  as  to  damages  (m). 

The  application  must  be  made  in  that  Division  of  the  High 
Court  in  which  the  action  or  proceeding  which  it  is  desired  to 
restrain  is  pending  («). 

Where  an  injunction  is  granted  on  the  application  of  a 
company  in  liquidation  restraining  an  action  or  proceeding  by 
a  creditor,  the  general  rule  is,  that  the  company  pays  its  own 
costs  of  the  application,  and  the  creditor  adds  his  costs  thereof 
to  his  security  (o) . 

An  action  by  a  debenture  holder  or  mortgagee  to  enforce  his 
security,  whether  commenced  before  or  after  a  company  goes 
into  liquidation,  will  be  transferred,  as  a  matter  of  course,  to 
the  Judge  in  Bankruptcy  (p). 


Rules  as  to 
proof  in  bank- 
ruptcy ap- 
plicable t>> 
winding-up 
of  insolvent 
companies. 


V. — Proof  by  Secured  Creditors  in  a  Winding-up. — By  sect.  10 
of  the  Judicature  Act,  1875  (Vy),  it  is  enacted,  that  in  the  wind- 
ing up  of  any  company  under  the  Companies  Acts,  1862  and 
I  -  67,  the  assets  of  which  may  prove  to  be  insufficient  for  the 
payment  of  its  debts  and  liabilities,  and  the  costs  of  winding-up, 
the  same  rules  shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors,  and  as  to  debts  and 


(h)  Re  International  Pulp  Co.,  3  Ch. 
D.  594. 

R,  ffiddleboro1  Firebrick  Co.,  52 
L.  T.  98;  /.'<  Queensland,  $o.  Agency, 
I-.  T.  878  ;  l;,  Hermann  loog,  36 
Oh.  D. 

i:<  "North  Carolina  "Estate  Co., 
W.  N 

/:>  //  -  h  Cumberland  Iron  and 
Steel  Co.,  (1898)  I  Oh.  718.  Bee  South 
i  i  Portugal  Rail.  Co.,  17  W.  I.'. 

Vbi  ton  i .  /  '■<"  '••  i  Land,  $e.  Co., 
7  Ch.  I».  332  :  Moor  v.  Anglo-Italian 
Sank,  10  Oh.  i>.  881. 


(m)  Itc  London  and  Suburban  Sank, 
25  L.  T.  N.  S.  23  ;  Masbaehv.  Anderson 
§  Co.,  26  W.  R.  100 ;  Sveringham  v. 
Co-operative  /'/or  Family  Beer  Co.,  "VV. 
N.  (1880)  99  ;  Re  Artistic  Colour  Print- 
ing Co.,  14  Ch.  D.  502. 

(n)  l;<  Artistic  Colour,  $o.  Co.,  sup.  ; 
Hi  General  Service  Co-operative  Stores. 
(1891)  I  Oh.  496. 

(o  Re  Hill  Pottery  Co.,  L.  R.  1  Eq. 
649;  Re  Plas-yn  Mhoywys  ('mil  Co., 
I,.  \i    l  Eq.  689. 

( />)  See  Companies  Winding-up 
Rules,  r.  i  I , 

(?)  38  &  39  Vict.  c.  77. 
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liabilities  proveable,  and  as  to  the  valuation  of  annuities  and     chap.  hh. 
future  and  contingent  liabilities  respectively,  as  may  be  enforced 
for  the  time  being  under  the  law  of  bankruptcy  with  respect  to 
the  estates  of  persons  adjudged  bankrupt  (r). 

The  rules  regulating  the  rights  of  secured  creditors  to  prove  Proof  in 
in  bankruptcy  have  been  already  considered  («).  an     p  ey. 

Where  a  company  in  liquidation  is  solvent,  the  old  rule  still  Rule  as  to 
applies  which  formerly  applied  to  proof  in  winding-up,  whether  the°comp;my 
solvent  or  insolvent,  that  is  to  say,  that  a  secured  creditor  is  ls  solvent- 
entitled  to  prove  for   the  whole   amount  that  is  due  to   him 
without   realizing  or  valuing  his  security,  but   so   as   not   to 
receive  more  than  twenty  shillings  in  the  pound  on  his  debt 
from  all  sources,  and  not,  as  in  bankruptcy,  only  for  the  balance 
remaining  due  after  realizing  or  valuing  his  security  (f). 

Sect.  10  only  applies  to  cases  where  it  is  either  proved,  or  Effect  of  the 
there  is  sufficient  reason  to  believe,  that  the  estate  of  the  sectlou- 
company  will  turn  out  insufficient  for  the  payment  in  full  of 
its  debts  and  liabilities,  including  the  costs  of  winding-up  (it). 
If  there  is  reason  to  believe  that  a  company  in  liquidation  is 
insolvent,  the  section  must  be  treated  as  applicable,  until  it  is 
shown  that  the  assets  are  sufficient  for  payment  of  the  debts  in 
full  (r).  The  section,  in  effect,  enacts  that,  on  the  winding-up 
of  an  insolvent  joint  stock  company,  such  rules  shall  prevail  as 
to  the  respective  rights  of  the  secured  and  unsecured  creditors, 
and  as  to  debts  and  liabilities  proveable,  and  other  matters, 
as  may  be  enforced  for  the  time  being  under  the  law  of 
bankruptcy  with  respect  to  the  estates  of  persons  adjudged 
bankrupt  {%) . 

The  secured  creditor  of  a  company  in  liquidation  may,  there-  Courses  open 
fore,  in  accordance  with  the  present  rules  in  bankruptcy,  either  creaitor  in 
(1)  rest  on  his  security,  giving  up  all  claim  to  proof  ;  (2)  give  winding-up. 
up  his  security  on  the  property  of  the  company  and  prove  for 
the  whole  debt ;  (3)  realize   his   security  and   prove  for   any 
deficiency ;  or  (4)  assess  its  value  and  prove  for  the  balance  of 
the  debt. 


(r)  See  this  section  set  out  in  full,  18  Ch.  D.  370,  377. 

ante,  p.  1111.  (*>)  Re  KellocVs  Case,  L.   R.  3  Ch. 

(.s)  Ante,  p.  1089.  A.  769. 

\t)  lie   Milan    Tramways    Co.,   Exp.  {x)  Per  Lindley,    L.  J.,    in   Mersey 

Theys,  25  Ch.  D.  587,  591,  C.  A.  Steel  and  Iron  Co.  v.  Xaylor,  9  Q.  B.  D. 

(»)  Re  Hopkins,  Williams  v.  Hopkins,  648,  at  p.  668,  C.  A. 

z2 
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payment  in 
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Proof  after 
dividend. 
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of  proceeds  of 
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i  since 

winding-up. 


A  secured  creditor  of  a  company  in  liquidation  cannot  "be 
deprived  of  his  security  until  lie  has  been  paid  in  full  the 
principal,  interest,  and  costs  due  thereon  (s).  So,  where  the 
principal  was  made  repayable  by  instalments,  which  fell  into 
arrear,  it  was  held  that  the  mortgagee  was  entitled,  on  the 
winding  up  of  the  mortgagor  company,  to  keep  the  mortgage 
as  a  security  for  the  payment  of  future  instalments,  and  to 
prove  in  the  winding-up  for  instalments  in  arrear  (a). 

A  secured  creditor,  in  deciding  whether  he  will  simply  rest 
on  his  security,  should  bear  in  mind  that  he  cannot  maintain 
any  action  or  proceeding  to  enforce  his  security  without  the 
leave  of  the  Court  (b) ;  but  he  need  not  elect  upon  the  course 
to  be  pursued  until  the  certificate  of  debts  is  made  (c) . 

Secured  creditors  have  a  right  to  appear  on  the  hearing  of 
a  winding-up  petition  without  having  elected  between  their 
security  and  the  assets  (d). 

If  a  creditor  of  a  company,  believing  himself  to  be  fully 
secured,  makes  no  claim  for  his  debt  in  the  winding-up,  he  may 
subsequently,  on  the  security  turning  out  defective,  come  in  and 
prove  for  the  unsecured  balance  of  his  debt  on  the  terms  of  his 
disturbing  no  past  dividend  (e) . 

Debenture  holders  may,  immediately  upon  the  commencement 
of  the  winding-up,  proceed  to  realize  their  security  though  the 
time  specified  in  the  debentures  for  the  repayment  of  the  money 
borrowed  has  not  arrived  (/),  and  though  no  interest  is  in 
arrear  (g) . 

A  secured  creditor  of  a  company  which  is  in  liquidation,  who 
has  realized  his  security  in  a  foreclosure  action  without  satisfy- 
ing his  debt,  is  not  allowed  to  apply  the  proceeds  of  the  security 
in  payment,  first,  of  interest  subsequent  to  the  winding-up,  and 
then  in  reduction  of  principal,  so  as  to  increase  the  balance  for 
which  he  claims  to  prove  in  the  winding-up ;  he  may,  however, 
set  off  profits  arising  from  the  property  since  the  winding-up 
order  against  interest  accrued  during  the  same  period  (h). 


(z)   Warrant  Finance  Co.' a  Cote,  L.  R. 
[0  Eq.  1 1. 

fa    /,v    Zand  8eouritiet  Co,  (No.  2), 
il  W.  I:.  611,  0.  A. 

(b)  See  ante,  p.  I  i  16. 

//.  Wopi  in  ,  ;/  illiam  i  i ,  Wop 
18  Oh.   I).  870,  878.     Bee  Carmarthen 
Coal,  $e.  Co.,  46  L.  J.  On.  200. 

fr/j  /:,   Carmarthen  Coal,  fe    Co.,  46 


L.  J.  Ch.  200. 

(«)  Re  Kit  Will  Tunnel,  'Exp.  Williams, 
1G  Ch.  D.  690. 

(/")  Be  Panama,  fe.  "Royal  Mail.  Co., 
I,  l.\.  6  Oh.  A.  818  ;  Wodson  v.  Tea 
Co.,  M  Oh.  I).  869. 

(y)  Wallace  v.  Universal  Automatic 
Machines  Co.,  (1894)  2  Oh.  647. 

(/*)  Exp.    Tenfold,    2    Do    G.    &    S. 
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According  to  the  rule  laid  down  in  bankruptcy,  the  doctrine     chap.  lhi. 
of  fraudulent  preference  can  be  enforced  in  the  winding  up  of  a  Fraudulent 
company  only  for  the  benefit  of  the  creditors  in  general,  and  Preference- 
not  for  the  benefit  of  a  single  debenture  holder,  or  of  one  class 
of  debenture  holders  (t). 

Sect.  10  of  the  Judicature  Act,  1875,  imports  into  the  wind-  Set-off. 
ing  up  of  a  company  the  rules  as  to  set-off  in  bankruptcy  (/»•) . 

But  this  section  is  not  a  general  enactment  applying  all  the  Extent  of 
rules  of  bankruptcy  to  a  winding-up.     It  merely  deals  with  bankruptcy0 
certain  special  differences  between  the  rules  observed  formerly  rules. 
in  certain  cases   in  the  Courts  of  Chancery  and  Bankruptcy 
respectively,  and  enacts  that  in  these  cases  the  rules  of  bank- 
ruptcy shall  prevail  (/). 

The  Bankruptcy  Rules  as  to  reputed  ownership  are  not  to  be  Reputed 
applied  under  the  Judicature  Act,  1875,  s.  10,  in  the  winding  up  °        3  ip* 
of  a  limited  company  (m). 

Nor  does  the  section  include  the  obligations  of  a  company  in 
liquidation  under  covenants  in  a  lease  to  pay  rent,  no  breach 
having  taken  place  ;  and,  accordingly,  until  breach,  the  mort- 
gagee in  possession  of  leaseholds  is  not  entitled  to  have  assets 
impounded  to  meet  future  rents  (n). 

Moreover,  sect.  6  (2)  of  the  Bankruptcy  Act,  1883,  requiring  Assessment 
a  secured  creditor  in  his  petition  to  state  his  security  and  its  °      ,un  y" 
value,  does  not  apply  in  the  case  of  a  petition  to  wind  up  a 
company  (o). 

It  was  held  by  Lord  Eomilly,  M.  R.,  that  where  a  creditor  Proof  by 

holds  debentures  as  a  security  for  his  debt,  he  cannot  prove  for  m?  deben- 

the  amount  of  the  debentures,  but  only  for  the  amount  of  his  tures.as 

,  ,  .        security. 

debt  (])).  But  in  a  recent  case,  where  a  debenture  stock  certifi- 
cate for  8,01)0/.  was  deposited  as  security  for  an  advance  of 
6,000/.  to  the  company  by  which  the  stock  was  issued,  Sir 
R.  Vaughan  Williams,  J.,  held  that  the  lender  was  entitled, 


282  ;  Re  London,    Windsor  and  Green-  (I)  Re  Coal  Consumers'  Assoc.,  14  Ch. 

wich    Hotels    Co.,    Quartermaine1  s  Case,  D.  625.     See  Thomas  v.  Patent  Leonite 

(1892)  1  Ch.  639.     See  as  to  allocation  Co.,  17  Ch.  D.  250,  C.  A. 

of  proceeds  to  interest  in  cases  of  bank-  (m)  Re  Crumlin   Viaduct  Works  Co., 

ruptcy,  ante,  p.  1091.  L.  R.  11  Eq.  755. 

(i)  Companies    Act,    1S62,    s.     164.  (w)  Re  Westboume  Grove  Drapery  Co., 

See   as    to   fraudulent    preference    in  5  Ch.  D.  248. 

winding-up,  ante,  p.   598,  where  this  (o)  Moor  v.  Anglo-Italian  Bank,  10 

section  is  set  out.  Ch.  D.  681. 

(k)  Mersey    Steel    and    Iron    Co.    v.  (p)  Re  Blakely  Ordnance  Co.,  L.  R. 

Naylor,  Benzon  §  Co.,  9  App.  Cas.  434.  8  Eq.  244. 
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CHAP.  LUI. 


in  the  winding  up  of  the  company,  to   prove   for  the  whole 

8,000/.,  provided  he  did  not  receive  dividends  exceeding  6,000/. 

and  interest  (q). 

Proof  in  Where   a  mortgagee   has   contracted   to   sell  the  mortgage 

after  contract  premises,  he  will,  in  a  winding-up,  be  entitled  to  prove  for  his 

for  sale.  whole  debt,  less  the  amount  of  the  purchase-money  mentioned 

in  the  contract,  without  prejudice  to  the  right  to  increase  the 

proof  in  case  the  contract  should  go  off,  or  to  the  right  of  further 

proof  in  respect  of  costs,  charges,  and  expenses  (;•) . 


Railway- 
arrangement 
schemes. 


Restraint  of 

actions 
against  com- 
pany after 
riling  of 
scheme. 


Adoption  of 
Bchi  me  by 
majority. 


Confirmation 
of  scheme. 


Enrolment 

ii  me. 


vi. — Schemes  of  Arrangement. — By  the  Railway  Companies 
Act,  1867  (s),  mortgagees  and  debenture  holders  of  railway 
companies  which  are  unable  to  meet  their  engagements  with 
their  creditors,  are  bound  by  arrangement  schemes,  which  have 
been  duly  filed  and  adopted  by  majorities  of  each  class  after  due 
advertisement  in  the  manner  pointed  out  in  the  Act. 

After  the  filing  of  the  scheme,  the  Court  may,  on  the  applica- 
tion of  the  company  on  summons  or  motion  in  a  summary  way, 
restrain  any  action  against  the  company  on  such  terms  as  the 
Court,  thinks  fit  (/). 

After  publication  of  notice  of  the  filing  of  the  scheme  in  the 
Gfazette,  no  execution,  attachment,  or  other  process  against  the 
property  of  the  company  is  to  be  available  without  leave  of  the 
Court  («). 

The  majority  of  mortgagees,  holders  of  debenture  stock,  holders 
of  rentcharges,  preference  shareholders,  and  ordinary  share- 
holders, requisite  to  render  valid  and  effectual  an  assent  to  a 
scheme,  is  a  majority  of  three-fourths  in  value  of  each  class  (#). 

At  any  time  within  three  months  after  the  filing  of  the 
scheme,  or  such  extended  time  as  the  Court  may  allow,  the 
directors  may  apply  for  confirmation  of  the  scheme  (//).  The 
Bcheme  will  be  confirmed,  unless  the  assent  of  the  statutory 
majority  lias  been  obtained  by  fraud  (z). 

The  Boheme  when  confirmed  is  to  be  enrolled  in  the  Court,  and 
thenceforth,  as  against  and  in  favour  of  the  company  and  all 


(q)  Bobinton  v.  Montgomery  Brewery 
i  Oh.  Ml  ;  '/,'<  Blakely  Ord- 
nance Co.  does  not  ■>i,i"  ■"' '"  '|:| vr  been 
(itiii. 

/,■•    Oxford  and  Canterbury   Hall 
Oo.,  L.  B.  6  I  b,  A.  : 
(«)  30  &  81  Vict.  o.  127,  b.  6. 


(/)  Ibid.,  s.  7. 

(«)     I  hid.,  88.  8,  9. 

h     Ibid.,  ss.  Hi  -18. 
hf)  Ibid.,  B8.  L6,  17. 

(z)  Re  East  and  Wett  Junction  Rail. 
Co.,  L.  R.  8  Eq.  87. 
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parties  assenting  thereto  or  bound  thereby,  is  to  have^he  like     chap.  uu. 
effect  as  if  enacted  by  Parliament  (a) . 

Debenture  holders  who  have  taken  judgment  cannot  thereby  be  Debenture 
placed  in  a  better  position  than  the  other  debenture  holders  (b)  ;  judgment. 
although  they  have  taken  judgment,  they  are  still  debenture 
holders,  and,  as  such,  bound  by  the  scheme  (<?). 

Judgment  creditors  generally,  not  being  bound  by  the  scheme,  Judgment 
cannot  derive  any  benefit  from  its  provisions  (<7) .  Thus,  mort- 
gagees and  vendors,  who  have  accepted  rentcharges  under  the 
scheme  in  satisfaction  of  their  mortgages  and  vendors'  lien, 
do  not  lose  their  priority  by  merger  as  against  such  judgment 
creditors  (d) . 

Landowners  and  outside  creditors,  whose  assent  is  not  required  Landowners, 
by  the  Act,  are  not  bound  by  the  scheme  (e)  :  but  the  inrolment 
will  be  stayed  at  the  instance  of  outside  creditors  who  desire  to 
have  the  petition  re-heard  (/). 

The  scheme  may  be  amended  by  the  Court,  although  the  Amendment 
amendment  may  affect  the  priorities  of  debenture  holders  (g). 

Debentures  and  mortgages  may  be  changed  into  debenture 
stock  under  a  scheme  (/*). 

The   Companies   Act,   1862  (e),  provided   for    arrangements  Schemes  of 
between  companies  in  liquidation  and  their  creditors ;  but  the  0f  j0£t  stocb 
power  of  binding  minorities  of  creditors  was  very  restricted,  and  companies, 
its  applicability  to  secured  creditors  was  not  clear.     But  by  the 
Joint  Stock  Companies  Arrangement  Act,  1870  (/<•),  it  is  en- 
acted that : — 

"  Where  any  compromise  or  arrangement  shall  be  proposed  Where  com  - 
between  a  company  which  is,  at  the  time  of  the  passing  of  this  Act  promise  pro- 
or  afterwards,  in  the  course  of  being  wound  up,  either  voluntarily  or  of  Chancerv 
by  or  under  the  supervision  of  the  Court,  under  the  Companies  Acts,  may  order  a 
1862  and  1867,  or  either  of  them,  and  the  creditors  of  such  company,  meeting  of 
or  any  class  of  such  creditors,  it  shall  be  lawfid  for  the  Court,  in  creditors,  &c. 
addition  to  any  other  of  its  powers,  on  the  application  in  a  summary  \°  dec^e  as 


compromise. 


(a)  Re  East  and  West  Junction  Rail.  Hon  Rail.  Co.,  sup.  ;  Munns  v.  Isle  of 
Co.,  L.  R.  8  Eq.  87.  Wight  Rail.  Co.,  L.  R.  5  Ch.  A.  414. 

(b)  Re  Potteries  Co.,  L.  R.  5  Ch.  A.  (/)  Devon   and  Somerset    Rail.    Co., 
67  ;  Potteries,  §c.  Co.  v.  Minor,  L.  R.  L.  R.  6  Eq.  615. 

6  Ch.  A.  621.  {g)  Re  Manchester  and  Milford  Rail. 

(c)  Potteries,  $-c.  Co.  v.  Minor,  sup.  Co.,  W.  N.  (1881)  121. 

(d)  Stevens  v.  Mid  Hants  Rail.  Co.,  (A)  Re  Irish  North  Western  Rail.  Co., 
L.  R.  8  Ch.  A.  1064.  Ir.  R.  2  Eq.  425. 

(e)  Re  Cambrian  Rail.  Scheme,  L.  R.  (»)  25  &  26  Vict.  c.  69,  ss.  136,  159. 
3  Ch.  A.  278  ;  Re  Hast  and  West  June-  \k)  33  &  34  Vict.  c.  104,  s.  2. 
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CHAP.  LIU. 


Effect  of 
scheme  on 
rights  of 
creditors. 


Formal 
defects  in 
proceedings. 


Debentures 
to  bean  r. 


way  of  acy  creditor  or  the  liquidator,  to  order  that  a  meeting  of  such 
creditors  or  class  of  creditors  shall  he  summoned  in  such  manner  as 
the  Court  shall  direct,  and  if  a  majority  in  numher,  representing 
three- fourths  in  value  of  such  creditors  or  class  of  creditors  present 
either  in  person  or  hy  proxy  at  such  meeting,  shall  agree  to  any 
arrangement  or  compromise,  such  arrangement  or  compromise  shall, 
if  sanctioned  by  an  order  of  the  Court,  be  binding  on  all  such  credi- 
tors or  class  of  creditors,  as  the  case  may  be,  and  also  on  the  liqui- 
dator and  contributories  of  the  said  company." 

Every  class  of  creditors  is  bound  by  a  scheme  under  this 
Act  (7).  The  power  given  thereby  of  sanctioning  a  scheme  of 
arrangement  between  a  company  in  liquidation  and  its  creditors 
extends  to  holders  of  debentures  and  other  securities,  and  enables 
the  Court  to  sanction  a  scheme  so  as  wholly  or  in  part  to  take 
away  from  a  minority  the  security  which  they  hold  (i»).  The 
Court  will  not  sanction  a  scheme,  though  duly  adopted,  if  it  is 
shown  to  be  improvident  and  unfair  to  the  creditors,  or  that  the 
assent  of  the  creditors  has  been  wrongfully  obtained  by  mistake 
or  fraud  (n),  or  if  the  arrangement  will  prejudice  a  creditor 
whose  rights  would  be  preferential  if  the  winding-up  petition 
were  carried  on  (o). 

If  the  terms  of  an  arrangement  are  fair  and  reasonable  and 
likely  to  be  beneficial  to  all  parties,  the  Court  ought  not  to  be 
astute  to  find  out  any  technical  defect,  if  any,  in  the  j)roceedings  ; 
so  where  an  order  was  made  sanctioning  an  arrangement  which 
had  been  only  provisionally  approved  of  by  a  majority  of  the 
creditors,  and  the  extraordinary  resolution  absolutely  sanctioning 
the  arrangement  was  passed  only  after  the  order  had  been  made, 
it  was  held,  as  the  sanction  prescribed  by  statute  had  been 
obtained,  it  was  not  material  in  what  order  they  had  been 
obtained  (p). 

The  holders  of  debentures  passing  by  delivery  are  not  entitled 
to  vote  upon  a  resolution  for  an  arrangement  unless  they  pro- 
duce  their  debentures  at  or  before  the  meeting  (q). 


I:.  M.,11,,,,,1  Co,,',  ,\-r.  Co.,  -12  W. 
R.  622. 

/:■  Alabama,  ,w.  Rail.  Co.,  (1891) 

l   (|,.  213,  0.  A.     Bee  Slater  v.  !><>,- 

•  ■  .    W.    N.   (1877)    L39  ; 

/.•■    Dgm  i  ■■-•   '   lit  ,  u  ,   Co.,   l  I    Oh.    I». 

R,  Empirt  Mining  Co.,  14  Oh.  I  > 
402. 

/,■-  Alabama  Rail.  Co.,  sup,  .  /.'< 
and  Australian  Char- 


tered /l"/,/,;  (1893)3  Ch.  385,  C.  A. ; 
Re  London  Chartered  Bank  of  Australia, 
(1893)  3  Oh.  540;  Re  Em'pm  Jinn,,,/ 
Co.,  sup. 

(o)  Be  Richards  $  Co.,  11  Oh.  D.  676, 
679. 

Re  Dynevor,  fe.  Collieries  Co.,  11 
Oh.  D.  605,  C  A. 

(«y)  Re  Wedgwood  Coal  Co.,  6  Ch.  D. 
027. 
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It  is  sufficient  to  secure  the  adoption  of  a  resolution  for  an     chap.  lui. 
arrangement  so  as  to  render  it  binding  that  three- fourths  in 
value  of  the  creditors  present  at  the  meeting,  personally  or  by 
proxy,  vote  in  its  favour  (>•) . 

In  the  arrangement  schemes  of  railways  and  other  companies,  Suspension 
a  suspension  clause  is  often  introduced  preventing  the  existing 
creditors  from  taking  steps  against  the  company  during  a  limited 
period. 

It  has  been  held  that  the  mortgagees  who,  under  the  Act,  have 
been  compelled  to  accept  new  debentures,  with  different  rights 
and  priorities,  in  satisfaction  of  their  old  debentures,  are,  not- 
withstanding, still  "  existing  creditors  "  within  the  meaning  of 
the  suspension  clause  (s). 

Non-assenting  creditors  will  not,  during  the  suspense,  obtain 
leave  to  sue  without  special  circumstances  (t). 

The  effect  of  the  Act  of  1870  is,  however,  to  provide  an  Discharge  of 
alternative  mode  of  liquidation  to  a  winding-up,  so  that  the  ^heme*  y 
arrangement  discharges  the  company  and  its  contributories  by 
operation  of  law  ;  it  is  therefore  generally  unnecessary,  when 
an  arrangement  is  arrived  at  pending  a  winding-up  by  the  Court 
or  under  supervision,  to  introduce  into  the  order  sanctioning  the 
scheme  any  express  words  staying  proceedings  by  creditors  or 
discharging  contributories  from  further  liability  beyond  that 
imposed  by  the  scheme  («). 

But  a  scheme  of  arrangement,  though  binding  on  all  creditors  Surety. 
as  between  them  and  the  company,  will  not  deprive  a  creditor  of 
his  remedies  against  a  surety  for  the  debt  owing  to  him  by  the 
company  (.r). 

The  Court  could  not  compel  the  liquidator  of  a  company  to  Liquidator 
assent  to  a  scheme  of  arrangement  under  sect.  159  of  the  Act  of  gXeme.  ^ 
1862  (y) ;  but  by  sect.  2  of  the  Act  of  1870,  an  arrangement 
under  that  Act,  if  sanctioned  by  the  Court,  is  expressly  made 
binding  on  the  liquidator. 

For  instances  of  schemes  of  arrangement  which  have  been  Approval  of 
sanctioned  by  the  Court,  see  the  cases  cited  below  (2). 

(r)  Be  Bessemer  Steel  Co.,  1   Ch.  D.  (u)  He   London     Chartered    Bank    of 

251.       See   Labouchere   v.    Wharncliffe,  Australia,  (1893)  3  Ch.  540,  547. 

13  Ch.  D.  346,  354.  (x)  Dane  v.  Mortgage  Insur.  Corpora- 
ls) London  Financial  Co .  v.  Wrexham,  Hon,  (1894)  1  Q.  B.  54,  C.  A. 

$c,  Co.,  L.  R.  18  Eq.  566.  (g)  Be    International     Contract    Co., 

(0  Be  Teign  Valley  Bail.  Co.,  W.  N.  Hawkeg's  Case,  26  L.  T.  358. 

(1881)  172.  (z)  Be  Western  of  Canada  Oil,  §c.  Co., 
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chap.  liii.  The  Court  will  not  sanction  a  scheme  of  arrangement  pur- 
porting to  invest  a  majority  of  the  debenture  holders  with 
powers  which  would  oust  the  jurisdiction  of  the  Court  (a)  ;  nor 
one  providing  for  costs  and  remuneration  of  persons  employed 
to  carry  out  the  scheme,  unless  such  payments  are  made  subject 
to  taxation  by  the  Court  (b) . 

W.    N.    (1874)    148  ;  Re    Tunis   Rail.  Mining  Co.,  44  Ch.  D.  402. 

Co.,  10  Ch.  D.   270,  n.  ;  Re  Di/nevor,  (a)  Re     Land     Mortgage      Bank     of 

§c.  Collieries  Co.,  11  Ch.  D.  605,  C.  A. ;  Florida,  W.  N.  (1896)  48. 

Slater  v.  Darlaston  Steel  and  Iron  Co.,  (b)  Re  Mortgage  Insur.   Corporation, 

W.   N.   (1877)  139,   165  ;    Re  Empire  W.  N.  (1896)  4. 
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CHAPTER  LIV. 

OF  THE  RIGHTS  AND  LIABILITIES  OF  A  MORTGAGEE  WITH 
RESPECT  TO  TAKING  THE  ACCOUNTS  BETWEEN  HIM  AND 
THE  MORTGAGOR. 

Section  I. 

Of  Accounts  between  Mortgagees  and  Mortgagors 
generally. 


i. — Reference  of  Accounts  to  Chambers. — In  all  actions  relating  Order  for 

taking-  th 
accounts. 


to  mortgages  brought  either  by  the  mortgagor  or  those  claiming  t£ 


under  him  for  redemption,  or  by  the  mortgagee  for  foreclosure, 
and  "whether  the  mortgagee  has  entered  into  possession  of  the 
mortgaged  property  or  not  (a),  the  usual  order  of  the  Court  is 
that  it  be  referred  to  Chambers  to  take  an  account  of  what  is 
due  to  the  mortgagee  for  principal,  interest,  and  costs  (b). 

But  if  the  mortgagor  has  applied  under  the  stat.  7  Geo.  II.  Admission  of 
c.  20  (c),  for  reconveyance  of  the  mortgaged  lands  on  payment  ^orWo-or 
to  the  mortgagee  of  what  shall  be  ascertained  by  the  Court  to 
be  due  to  him  for  principal,  interest,  and  costs,  the  reference  to 
Chambers  must  proceed  upon  admission  by  the  mortgagor  of 
the  amount  claimed  in  the  action  by  the  mortgagee  for  principal 
and  interest  due  on  the  mortgage,  and  it  will  not  be  open  to 
the  chief  clerk  to  admit  evidence  to  the  contrary  (d) . 

The  plaintiff  in   a  foreclosure  action  is,  as  a  general  rule,  Extent  of 
entitled  to  claim  in  account  only  the  principal  and  interest  due  ^aiin'nf  6°  S 
on  his  security,  and  the  costs  of  the  action ;  he  must  show  special  accounts  in 

t     o         i    •  ,1  i     i  \  foreclosure 

grounds  lor  claiming  any  other  costs  (e).  action. 

Any  special  matter  affecting  the  state  of  account  between  the  Special  mat- 
mortgagee  and  mortgagor  in  a  foreclosure  action,  such  as  a  ters  affe°ting 
claim  by  the  mortgagor  to  redeem  on  payment  of  the  amount 

(a)  As  to  accounts   in  the   case  of  (c)  See  ante,  pp.  873  et  seq. 

a   mortgagee  in  possession,  see  post,  (d)  Hxson  v.  Heivson,  4  Ves.  105. 

pp.  1200  ct  seq.  (e)  Bolingbroke  v.  Hinde,  25  Ch.  D. 

{b)  See  ante,  pp.  1024  et  seq.  795. 
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Questions  in 
action  cannot 
be  tried  on 
taking  the 
accounts. 


Preliminary 
accounts,  &c. 


at  wliicli  the  mortgagee  had  valued  the  security  on  the  mort- 
gagor's bankruptcy,  should  be  pleaded  or  brought  to  the  notice 
of  the  Court  at  the  trial  before  the  usual  decree  for  foreclosure 
nisi  is  made,  in  order  that  directions  may  be  given  to  the  chief 
clerk  to  have  regard  to  such  matter  in  taking  the  accounts, 
otherwise  no  such  matter  can  be  raised  subsequently  on  taking 
the  accounts  (/). 

A  plaintiff  in  an  action  for  foreclosure  or  for  administration 
cannot,  on  an  application  under  R.  S.  C,  Ord.  XV.  r.  1,  for 
accounts  and  inquiries  on  default  of  the  defendant  to  appear, 
obtain  directions  for  special  inquiries  which  would  cause  the 
questions  arising  in  the  action  to  be  determined  by  the  reference 
to  Chambers  (g).  And  the  same  rule  applies  to  a  plaintiff  in  an 
action  for  redemption  (h) . 

So,  also,  if  the  Court  orders  preliminary  accounts  and 
inquiries  to  be  taken  before  trial  under  Ord.  XXXIII.  r.  2, 
directions  cannot  be  given  which  would  have  the  effect  of 
sending  the  questions  in  the  action  to  be  tried  at  Chambers  (/). 


M'>rt<r;iijror'8 
rifdit  of 
set-off. 


Surety. 


Set-off  in 
bankruptcy. 


'I  of 

mortgage 

<!•  !.t  owing 

by  bankrupt 

- 

olainu  f>>r 


ii. — Set-off. — In  taking  the  accounts  between  a  mortgagee  and 
mortgagor,  the  latter  may  be  given  the  benefit  of  any  matters 
which  he  is  entitled  to  set  off  against  the  amount  claimed  by  the 
former  (/,'). 

So,  a  surety  who  is  being  sued  by  the  mortgagee  may  set  off 
a  debt  which  is  due  by  the  mortgagee  to  the  principal  debtor 
arising  out  of  the  transaction  on  which  the  liability  arises  (/). 

The  right  of  set-off  in  bankruptcy  has  been  extended  under 
successive  statutes  by  the  mutual  credit  clauses. 

Under  sect.  38  of  the  Bankruptcy  Act,  1883  (m),  if  there  is 
no  right  of  set-off  at  the  time  of  bankruptcy,  subsequent  dealings 
oannot  create  it  (n). 

Where  a  director  of  a  company  assigned  his  shares  and  salary 
In  the  oompany  by  way  of  security  for  debts  owing  by  him  to 
the  company  on  Ids  private  account,  and  empowered  the  com- 
pany to  retain  his  salary  and  dividends,  and  soil  his  shares,  but 


8t  itch 


Hank, 


i     8anguinetl\    v. 
(1896)  l  Oh 

Unit,  v.  Webster,  12  Oh.  I>.  771  ; 
/.-.  Qyhon,  Allen  v.  Taylor,  29  Oh,  l». 
B34,  <:.  A. 

(  lover  v.  Wilts,  fc,  "Building  8oo., 
W.  N.  (1884)  I  I". 


(j)  Qarnham  v.  Skipper,  29  Ch.  D. 
666  ;  62  I-.  'I'.  289,  ('.A. 

(/■)   Dodd  v.  Lydall,  1   Ha.  333. 

(/)  Beohervaise  v.  Lewis,  L.  R.  7 
0.  I'.  872. 

lm)  46  &  47  Vict.  o.  .52. 

(>/)  Sec  Hi  Milan  Tramways  Co.,  25 
Ch.  1).  .W,  C  A. 
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until  an  order  directing  otherwise  the  director  was  to  he  deemed  chap.  liv. 
to  be  the  owner  of  the  shares  ;  the  director  having  become  bank- 
rupt, it  was  held  that  his  shares  passed  as  in  the  order  and 
disposition  of  the  bankrupt,  but  that  the  company  was  entitled 
to  set  off  the  bankrupt's  debt  as  against  the  bankruptcy  trustee's 
claim  for  dividends  and  salary  (o). 

The  rules  as  to  set-off  which  prevail  in  bankruptcy  (p)  are  Set-off  in 
applicable  to  joint  stock  companies  in  liquidation  under  sect.  164  ^m ponies1*  ° 
of  the  Companies  Act,  1862  (q),  only  to  such  extent  as  is  consis- 
tent with  the  special   legislation  in  regard  to   companies  (r). 
So   a   contributory   cannot   set   off   a    judgment   debt   against 
calls  (s). 

Where  a  shareholder  holding  debentures  in  a  company  de-  Set  off  of 
posited  the  debentures  with  his  bankers  by  way  of  security,  and  °,  }a  *£ainst 

*■  j         j  j  ■>  debenture 

subsequently  calls  were  made  on  the  shares  ;  the  bankers  gave  debt, 
notice  to  the  company  of  the  equitable  assignment  of  the  deben- 
tures, which  was  entered  on  the  register  of  debentures  ;  the 
bankers  then  commenced  a  debenture  holders'  action  against  the 
company,  and  the  company  went  into  voluntary  liquidation  ;  it 
was  held  that  the  company  were  entitled  to  set  off  the  calls 
made  on  the  shares  before  the  time  of  the  winding-up  against 
the  sum  due  on  the  debentures,  but  not  calls  made  in  the  wind- 
ing-up (t). 

Where  the  defendant  in  an  action  by  a  life  assurance  company  Set  off  of 
to  recover  the  amount  due  on  a  mortgage  of  policies  effected  by  de^t  against 
defendant  with  the  company,  paid  the  premiums,  but  did  not  moneys  pay- 
receive  the  policy  moneys  upon  the  happening  of  the  event  upon  policy  of 
which  the  same  became  payable ;  the  company  having  gone  into  assurance- 
liquidation,  it  was  held  that  the  defendant  was  entitled  to  set 
off  the  sums  payable  under  the  policies  against  the  amount  due 
by  him  on  the  mortgage  (u). 

iii. — Further  Accounts. — If  an  account  be  taken  in  chambers,  Further 
and  no  further  proceedings  are  had,  and  afterwards  a  second  accounts- 
account  is  directed,  it  will  be  taken  from  the  foot  of  the  first 
account  (x). 

(o)  Nelson  v.  London  Assurance  Co.,            (t)   Christie  v.  Taunton  §  Co.,  (1893) 

2  S.  &  St.  292.  2  Ch.  175. 

(p)  46  &  47  Vict.  c.  52,  s.  48.  (w)   Sovereign    Life  Assurance   Co.   v. 

(q)  25  &  26  Vict.  c.  89.  Dodd,  (1892)  2  Q.  B.  573,  C.  A. 

(r)  Re  Washington  Diamond  Mining  (.r)  Procter  v.  Cowpcr,  2  Vern.  377  ; 

Co.,  (1893)  3  Ch.  95,  C.  A.  Morris  v.  Islip,  20  Beav.  654. 

(»)  Gill's  Case,  12  Ch.  D.  755. 
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CHAP.  LIV. 

Receipt  of 
moneys  by 
mortgagee 
after  certi- 
ficate. 

Affidavit  of 
subsequent 
receipts. 


Receipt  of 
moneys  after 
default. 


After  the  amount  has  been  certified,  the  mortgagee  should 
not  receive  any  rents  or  other  moneys  on  account  of  the  estate. 
If  the  mortgagee,  by  such  receipt  before  default,  vary  the  amount 
certified,  the  account  must  be  carried  on,  and  a  new  day  fixed 
for  redemption  (y). 

The  mortgagee  will  not  be  allowed  to  avoid  this  by  verifying 
the  subsequent  receipts,  and  paying  over  the  amount  (s) ;  but  he 
must  account  by  affidavit  for  such  subsequent  receipts  (a) . 

The  receipt,  however,  of  rent  or  other  moneys  after  default, 
and  before  affidavit  of  default,  does  not  make  a  further  account 
necessary  (b). 

Where  an  order  nisi  for  foreclosure  had  been  made  against  a 
puisne  mortgagee  and  the  mortgagor  with  successive  periods  of 
redemption,  and  the  mortgagee  received  rents  after  default  of, 
but  before  final  judgment  against,  the  puisne  mortgagee,  and 
before  the  expiration  of  the  period  of  redemption  allowed  to  the 
mortgagor,  it  was  ordered  that  the  puisne  mortgagee  be  fore- 
closed absolutely,  and  that  a  further  account  be  taken  against 
the  mortgagor  (e) . 


Account 
binding  on 
subsequent 
incumbran- 
cers. 


Accounts, 
how  far  bind- 
ing on  co- 
il' f<  ndants. 


iv. — Who  are  bound  by  the  Accounts. — The  account  taken  in 
chambers,  between  the  mortgagor  and  first  mortgagee,  will  be 
binding  on  subsequent  incumbrancers  (V),  provided  that  the 
decree  necessarily  decides  the  rights  between  the  co-defendants, 
as  in  the  case  of  decrees  of  foreclosure,  which  provide  for  the 
claims  of  all  parties. 

But  accounts  taken  in  a  suit  are  not  binding  on  co- 
defendants  as  between  themselves  unless  the  taking  of  such 
accounts  as  between  co-defendants  is  necessary  to  the  relief 
sought  by  the  plaintiff ;  and,  accordingly,  in  a  suit  before  the 
Judicature  Acts  by  a  mortgagor  against  several  incumbrancers 
for  accounts  and  redemption,  one  of  such  defendants  was  not 
ill  lowed  to  interrogate  a  co-dofendant  as  to  his  claims  (e). 


./ a      <",  i    Beai  -  154  ; 
Alden  v.  Foster,  5   Beav.  692;   Ellit  v. 
Griffiths,  7   Bear.  83  ;    Trees  v.  < 
I,,  i:    6  Oh.  A.  646. 
(z)  Buchanan  v.  Oreenway,  L2   Beav. 

a    Oxenham  v.  Ellis,  18  B<  a\ , 
ii,i  Constable  \.  Rowiek,  6  Jur.  N.  S. 
831. 


(r)  Webster  v.  Pattesoil,  25  Ch.  D. 
626. 

Id)  Needier  v.  Deeble,  1  Oh.  Ca.  299; 
Williams  v.  Bay,  2  Oh.  ( la.  '■>- ;  Sherman 
v.  Cox,  3  Rep.  in  I  lh.  86  ;  Crisp  v. 
Eeath,  7  Vin.  Ahr.  52. 

Cottingham  v.  Earl  of  Shrewsbury, 

3  Jin.  (127. 
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By  the  Judicature  Act,  1873  (/),  the  Court  is  given  a  power     chap.  liv. 
to  grant  to  a  defendant  any  relief  claimed  by  his  pleadings,  or  Counterclaim 
relating  to  or  connected  with  the  original  subject-matter  of  the  and  flliri1 
cause  as  against  any  person  whether  a  party  or  not,  and  such 
person,  on  service  of  notice  of  the  claim,  is  to  be  deemed  a  party 
to  the  cause.     But  this  power  is  discretionary  (<y),  and  will  not 
be  exercised  so  as  to  bring  into  a  particular  litigation  other 
matters  which  could  not,  according  to  the  settled  practice  of  the 
Court,  have  been  litigated  therein  (h). 

Where  questions  exist  between  mortgagees  and  sub-mort- 
gagees, co-defendants,  the  proper  course  under  the  present 
practice  is  to  raise  them  by  counterclaim  delivered  to  the  co- 
defendants  («'). 

Where  there  is  a  decree  for  costs  against  co-defendants,  one  Contribution 
of  them  cannot,  by  an  independent  proceeding,  obtain  contribu-    or  cos  s* 
tion  against  the  other  (/»•).     A  direction  for  contribution  may  be 
given  between  co-defendants  (/). 

But  an  account  stated  between  the  mortgagee  and  tenant  for  Accounts 
life  was  apparently  held  to  be  binding  on  a  contingent  remain-  remainderman 
derman  coming  afterwards  into  esse  (m)  ;  and  an  account  stated  and  otners- 
between   the  mortgagee   and   trustees  of   a  bankrupt  will  be 
binding  on  all  parties  claiming  under  the  bankrupt  (>i)  ;   and  an 
account  taken  during  minority  will  be  binding  on  the  infant  (o) . 

V. — Opening  Accounts. — In   every  case  an  account,  though  Grounds  on 
"settled"  or  "stated,"  is  liable  to  be  opened  for  fraud,  or  the  COuntswill 
party  impugning  the  account  may  be  allowed,  in  case  of  specific  be  opened, 
error  alleged  or  proved,  to  surcharge  and  falsify. 

Accounts  may  be  opened  on  discovery  of  error  even  after  the  Opening 
judge's  certificate  is  attached  thereto  (p).  certificate. 

Fraud  is  a  sufficient  ground  for  opening  a  settled  account  (q),  Fraud, 
as,  for  instance,  where  gross  overcharges  are  deliberately  made  (>•). 

(/)  36  &  37  Vict.  c.  66,  s.  24  (3).  (>«)  Allen  v.  Papworth,  1  Ves.  Sen. 

See  R.  S.  C.  Ords.  XVI.,  XIX.  164,  but  see  the  note  to  that  case. 

(g)  Schneider  v.  Batt,    8  Q.  B.  D.  (n)  Knight    v.    Bampfield,    1    Vern. 

701,  C.  A.  179. 

(h)  Re  Scott,  Padwick  v.  Scott,  2  Ch.  (o)  Badham  v.   Odell,  4  Bro.  P.   C. 

D.  736,  at  p.  742.  349. 

(i)  Shephard  v.  Beane,  2  Ch.  D.  223.  (p)  Re    Browne,    Exp.   Sterling,    19 

(k)  Dearsley  v.   Middlewick,    18  Ch.  L.  P.  Ir.  132,  C.  A. 

D.  236.  (?)  Drew  v.  Power,  1  Sch.  &  L.  192  ; 

{I)  Ord.     XVI.     r.     55 ;    Butler    v.  Chambers  v.  Goldwin,  9  Ves.  254,  266 ; 

Sutler,    14   Ch.    D.    329  ;    Sawyer    v.  Taylor  v.  Haylin,  2  Bro.  C.  C.  310. 

Sawyer,  W.  N.  (1883)  212.  (r)    Williamson  v.  Barbour,  9  Ch.  D. 

529. 
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CHAP.  LIV. 


Gross  errors 
amounting  to 
fraud. 


Mutual 
mistake. 


Fiduciary 
relation 
between 
parties. 


And  where  fraud  and  imposition  are  proved,  an  account  may  be 
opened  many  years  after  it  has  been  closed,  and  even  after  the 
death  of  the  person  guilty  of  the  fraud  (s).  A  single  fraudulent 
item  is  sufficient  ground  for  opening  an  entire  account  (t). 

It  would  seem,  however,  that  it  is  not  necessary  to  prove 
actual  fraud  if  the  errors  proved  in  the  account  are  sufficient  in 
number  and  importance  to  show  such  gross  negligence  as  con- 
structively to  amount  to  fraud  (it). 

Under  special  circumstances  a  settled  account  may  be  re- 
opened upon  the  ground  of  mutual  mistake.  So  where  a 
mortgage  account  had  been  settled  on  the  footing  of  compound 
interest,  with  half-yearly  rests,  both  parties  wrongly  under- 
standing that  this  was  in  accordance  with  the  provisions'  of  the 
mortgage  deed,  it  was  held  that  the  account  might  be 
opened  (,r). 

If  the  mortgagee  stands  in  a  fiduciary  relation  to  the  mort- 
gagor, e.g.,  as  trustee  or  solicitor,  it  is  obvious  that  it  is  especially 
incumbent  upon  him  to  be  careful  that  no  errors  appear  in  the 
accounts  brought  in  by  him ;  and  in  such  a  case  a  less  amount 
of  error  will  justify  the  Court  in  opening  the  account  (//). 


Liberty  to 
surcharge  and 
falsify. 


Fiduciary 
relation. 


vi. — Surcharge  and  Falsification  of  Accounts. — As  a  general 
rule,  unless  fraud  is  proved,  or  unless  the  parties  stand  in  a 
fiduciary  relation  to  each  other,  a  settled  account  will  not  be 
opened  for  mere  mistakes  or  omissions,  but  the  party  impugning 
the  account  will  have  liberty  to  surcharge  or  falsify  (z). 

Even  where  a  fiduciary  relation  exists,  unless  actual  fraud  is 
proved,  the  Court  will  not  readily  open  an  account  which  has 
long  been  settled,  but  will  make  a  decree  that  the  objecting 
party  may  surcharge  and  falsify  (a). 


(*)  Roberts  v.  Kuffin,  2  Atk.  113; 
Vernon  v.  Vawdrey,  2  Atk.  119; 
Wedderburn  v.  Wedderburn,  I  My.  & 
Or.  II  ;  A  a  In,,  v.  dllfrey,  1  Mac.  & 
(;.  87;  Williamson  v.  Barbour,  9  Ch. 
\>.  629. 

Taylor  v.    Eaylia,  2    Bro.  0.  0. 

810  .     /'""    v.    Clay,   6     Beav.    603  ; 

,  v.  dltfrey,   I    Mao.  &  <;.  87; 

Coleman  v.  Mellersh,  2  Bfao.  &  Or.  309. 

thing   v.  Ketghly,  9  <  Ih.   I>.  G  17, 

a1  p.  6  iO 

(„i  Clarke  v.  Tipping,  9  Beav.  284  : 
/;  i  ■..,,.,  on  i  /■'"'  bout .  ■  »/■■  al  p.  632  ; 
Holgate  v.  8hutt,  28  Hi.  I».  Ill,  O.  A. 


(.*•)  Lanhll  v.   Sinclair,  G  App.  Cas. 

181,  r.  c. 

(//)  Williamson  v.  Barbour,  i>  Ch.  1>. 
629,  at  ]>.  632,  See  Lawless  v.  Mans- 
field, l  Dr.  &  \V;ir  667;  Coleman  v. 
Mellersh,  2  Mao.  &  <!.  309,  at  ]».  314  ; 
Be  Webb,  Lambert  \.  Still,  (1894)  l  Ch. 
78,  al  p.  8 1. 

(z)  Re  Webb,  Lambert  v.  Still,  (1894) 
l  Oh,  73,  at  p.  84,  0.  A.  Sec  Vernon 
v.   Vaudry,  2  Atk.  11 '.). 

(//)  Millar  v.  Craig,  6  Beav.  -133 ; 
Qtthvng  \ .  Keighly,  9  Oh.  I).  647  ; 
Eyre  \.  Wynn- Mackenzie,  (1894)  1  Ch. 
218. 
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If  a  solicitor,  having  taken   a   mortgage  security,  charges     chap.  irv. 

poundage   in   his   account   on   the   amount   of  rents  received,  inegal 

without  informing  his  client  that  he  has  legally  no  right  so  to  ch£rges  D7 
°  &      J  &  solicitor. 

do,  the  mortgagor  will  be  allowed  to  surcharge  and  falsify,  not- 
withstanding his  acquiescence  in  the  charge  (b). 

By  the  Eules  of  the  Supreme  Court,  Ord.  XXXIII.  r.  5,  it  is 
provided  as  follows  : — 

"  Any  party  seeking  to  charge  any  accounting  party  beyond  what  Surcharge, 
he  has  by  his  account  admitted  to  have  received  shall  give  notice 
thereof  to  the  accounting  party,  stating,  so  far  as  he  is  able,  the 
amount  sought  to  be  charged  and  the  particulars  thereof  in  a  short 
and  succinct  manner." 

The  expressions  to  "  surcharge  "  and  to  "  falsify  "  have  been  Definition  of 
thus  defined:  "  If  any  of  the  parties  can  show  an  omission,  for  ^ff^^fT8  » 
which  credit  ought  to  be,  that  is  a  surcharge;  or,  if  anything  is  and  "falsify." 
inserted  that  is  a  wrong  charge,  he  is  at  liberty  to  show  it,  and 
that  is  falsification  "  (c). 

Where  a  party  is  at  liberty  to  surcharge  and  falsify,  he  is  not  Errors  in 
merely  confined  to  errors  in  fact,  but  may  take  advantage  of   aw' 
errors  in  law  (d). 

-The  proper  mode  of  proceeding  for  a  mortgagor  who  makes  Surcharge, 
claims  against  a  mortgagee  in  possession  on  the  ground  of  alleged  mort!fLree  in 
wilful  default,  is  to  surcharge  and  falsify  the  accounts  brought  possession. 
in  by  the  mortgagee  (e).     So  where  a  mortgagee  in  possession 
made  in  his  accounts  a  charge  for  receiving  the  rents  personally, 
liberty  was  given  to  the  mortgagor  to  surcharge  and  falsify  (/). 

If  a  party  seeks  to  open  a  settled  account,  or  liberty  to  sur-  Pleading 
charge  and  falsify,  he  must  in  his  pleadings  specifically  aver  some  fraud  or  error- 
direct  and  definite  act  of  fraud  or  error,  and  support  that  aver- 
ment with  evidence  (g).     The  charge  may  be  set  up  by  defence 
or  counterclaim  (Ji) . 

Where  accounts  were  taken  under  a  purchase  by  the  mort-  Evidence, 
gagee,  reserving  to  the  mortgagor  a  right  of  re-purchase  within 
a  limited  period,  the  mortgagor  remaining  manager,  books  kept 
by  the  mortgagee  were  taken  as  prima  facie  evidence  of  the 
amount  of  all  moneys  received  and  paid  by  him,  with  liberty  to 

{b)  langstaffe   v.    Fenwick,    10  Ves.  (e)  Noyes  v.  Tollock,  30  Ch.  D.  336, 

405.      And  see  Wragg  v.  Denham,   2  at  p.  342,  C.  A. 

Y.  &  C.  Ex.  117.  (/)  Langstaffe  v.  Fenwick,    10    Ves. 

(c)  ntt  v.  Cholmondeley,  2  Ves.  Sen.  404. 

565.  (y)  Parkinson  v.   Jlanbury,  L.  R.  2 

{(V)  Roberts   v.  Kuffin,    2   Atk.    112.  H.  L.  1,  at  pp.  11,  19. 

See  Daniellx.  Sinclair,  6  App.  Cas.  181.  (h)  Eyre  v.  Hughes,  2  Ch.  D.  148. 

VOL.  IT. R.  A  A 
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surcharge  and  falsify ;  but  such  hooks  are  not  binding  on  the 
mortgagor  (i). 


Mortgage  to 
solicitor  for 
costs. 


Taxation  of 
costs  after 
payment. 


Opening  set- 
tled account 
between 
solicitor  and 
client. 


Surcharge, 
&c. 


vii. — Action  to  Open,  &c.  Accounts  of  Costs  for  which  a  Mort- 
gage is  given  to  a  Solicitor. — There  appears  no  legal  objection 
to  a  solicitor  taking  a  mortgage  security  for  his  bill  of  costs 
actually  due,  pending  the  litigation ;  but  if  the  security  be 
taken  for  an  unsettled  account,  an  action  for  a  general  account 
will  at  any  time  lie  against  him  (k)  ;  and  although  it  is  a  rule  that 
a  settled  account  shall  not  be  opened  unless  particular  errors  are 
pointed  out,  yet  if,  on  an  action  brought  by  a  client  against  his 
solicitor,  alleging  error  generally  in  an  account  settled  between 
them,  the  solicitor  admit  the  fact,  the  account  will  be  opened  (/). 

If  a  client  has  paid  or  given  a  mortgage  for  his  solicitor's  bill 
of  costs  without  pressure  or  undue  influence,  and  afterwards  wishes 
to  have  it  taxed,  he  must  state  and  prove  that  the  bill  contains 
such  grossly  improper  charges  as  furnish  evidence  of  fraud  (m) . 

When  the  security  is  given  after  a  settlement  of  accounts, 
such  accounts  are  subject  to  be  opened  even  after  the  lapse  of 
many  years.  So  accounts  stated  and  signed  thirty  years  previous 
were  opened  generally,  and  not  merely  with  leave  to  surcharge 
and  falsify,  when  it  appeared  that  the  accounts  contained  im- 
proper charges,  and  that  the  client  signed  them  without  indepen- 
dent advice  or  proper  explanation  («). 

But  if  there  have  been  only  mistakes  and  omissions,  there  will 
be  only  liberty  to  surcharge  and  falsify  (o) ;  and  if  the  amount 
due  for  costs  or  advances  has  never  been  fixed,  or  no  bills  have 
been  delivered,  the  amount  must  be  ascertained  by  taxation  (/>), 
notwithstanding  the  securities  (q) ;  but  this  of  course  is  subject 
to  the  late  Acts  (>*),  by  which  the  remuneration  of  solicitors  may 
be  fixed  by  agreement  in  writing  signed  by  both  parties  (s) . 


(i)  Offden  v.  Bottoms,  1  Jur.  N.  S. 
191. 
(/•)  />>■/;//;,!  v.  (luh;  7  Ves.  683.  See 
/  iggott,  Jac.  698  ;  Jones 
v.  Tri  .  -1  o,  822;  Pitcher  v.  Rigby, 
9  I'M.  19 .  Hil  \.  Moore,  17  L.  J.  Oh. 
386. 

Maltht wt  v.  Walhoyn,  l  \ '<■  . 
118.  And  Bee  Lawless  v.  Mansfield,  I 
D        v.    i  Tones*.  Mqfett,2 

.1 .       L.  686  J  Qomley  v.  Wood,  3  J.  & 
I,.  678  ;  Coleman  v.  Mellersh,  2  M 
( .      09  ;   Holland  v.   Holland,   I    Dru. 
891  ;  •-  South,  8  D(   Gh  M .  & 

0  ;    Morgan  v.    Higgins,   l   <  HfP. 

judd  v.  Ollard,  6  Jur.  N.  8.  165 
i   ,'  Dundonald  v.  Masterman,   L.  R. 


7  Eq.  518  ;   Eyre  v.  Hughes,  2  Ch.  D. 
148. 

(;m)  JFvrhck  v.  Smith,  2  My.  &  Cr. 
l!)f) ;  lie  Lacey  §  Son,  25  Ch.  D.  301, 
('.  A. 

Ward  v.Sharp,  W.  N.  (1884)  5. 

Vernon  v.  Vawdry,  '2  Alk.  119; 
Jones  v.  Moffett,  3  J.  &  L.  636. 

(//)  Harrison    v.    Wiltshire,   '1   Jur. 

Sandon  v.  Hooper,  6  Bear.  246. 

Lawless  v.   Mansfield,    1    Dr.    & 

567. 

33  &  :;i  Vict.  o.  28,  s.4;    14  &  46 

o.    1 1 ,  B.  8.     See  as  to  profit- 
costs,  68  &  69  Vict.  c.  26. 
(»)  Si  Lewis,  1  Q.  B.  I).  724. 


ii7'.) 

(?) 
War 

(r) 

Vi.i. 
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An  agreement,  however,  not  to  charge  any  costs  need  not  be     chap.  liv. 
in  writing  (t). 

The  rule  as  to  mortgage  for  costs  applies  to  legal  and  equitable 
securities  equally  (w). 

If,  however,  the  accounts  have  been  properly  investigated  and  Mortgage 
settled,  the  mortgage  will  not  be  disturbed  (a?)  ;  and  where  the  w^?^. 
relation  of  solicitor  and  client  has  ceased  for  several  years,  and  turbed. 
no  fraud  or  special  error  is  alleged,  the  accounts  will  not  be 
opened,  although  no  bills  were  delivered  until  after  the  date  of 
the  mortgage  (//)  ;  and  it  will  be  no  objection  to  the  security,  if 
bond  fide,  that  it  was  obtained  under  pressure  from  the  solicitor, 
and  when  money  was  wanted  to  meet  the  urgent  necessities  of 
the  client  (z). 

If  no  accounts  have  been  kept,  or  there  has  been  any  mis-  Costs  where 
statement  on  the  part  of  the  solicitor,  or  any  overcharges  in  his  properly  kept 
unsettled  account,  he  will  be  fixed  with  the  costs  (a) . 


Section  II. 
Of  Accounts  of  Principal. 

i. — General  Right  of  Mortgagee  to  Payment  of  Principal. — A 
mortgagee  will  be  allowed  in  account  the  principal  sum  originally 
advanced,  or  so  much  thereof  as  remains  unpaid,  unless  the 
mortgagee  has  agreed  to  accept  a  less  sum  in  satisfaction  of  his 
claim  in  respect  of  principal. 

Where  a  mortgagee  agrees  to  take  a  portion  of  his  debt  in  Acceptance  of 
satisfaction  of  the  whole  upon  payment  on  a  fixed  day,  the  [^{f^^al 
Court  will  not  relieve  against  the  effect  of  non-payment  on  that  by  certain 
day  (ft).  date< 

ii. — Bonus  or  Commission  for  Loan. — As  a  general  rule  the  Bonus  for 
mortgagee  will  not  be  allowed  to  increase  the  principal  moneys  °^  ^ 
secured  by  the  mortgage  by  adding  thereto  a  sum  charged  by 

(t)  Jennings    v.    Johnson,    L.   R.    8  G.  621 ;  but  see  Lyddon  v.  Moss,  4  De 

C.  P.  425.  G.  &  J.  104. 

(n)  Bristow  v.  Warner,  10  Ir.  Eq.  B.  (r)  Joluison  v.  Fcsemeycr,  3  De  G.  & 

246  ;  notwithstanding  Exp.   Bovill,    2  J.  13  ;  Tearson  v.  Benson,  28  Beav.  598  ; 

M.  &  A.   382,  n.     And  see  Thilby  v.  Cheslyn  v.Balby,  2  Y.  &  C.  Ex.  170. 
Scale,  29  L.  J.  C.  P.  370.  (a)  Bails   v.    Parry,    1    Gifi.     171  ; 

(x)  Judd  v.  Ollard,  5  Jur.  N.  S.  755;  Letillin  v.  Gale,  7  Ves.  583. 
Jones   v.  Eoberts,  9  Beav.  419;  Nehon  (b)  Ford   v.   Junl  of   Chesterfield,    19 

v.  Booth,  5  W.  R.  722.  Beav.  428;   Thompson  v.  Hudson,  L.  R. 

(y)  Blugrave  v.  Routh,  8  De  G.  M.  &  4H.L.1. 

A  a2 
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way  of  bonus  or  commission  in  consideration  of  making  the 
advance  pursuant  to  stipulations  made  at  the  time  of  the 
advance,  for  to  allow  such  addition  would  be  to  permit  the 
mortgagee  to  obtain  a  collateral  advantage  beyond  his  principal, 
interest,  and  proper  costs,  and  thereby  to  clog  the  equity  of 
redemption  (c).  And  a  settled  account  including  and  allowing 
a  bonus  may  be  set  aside  (d). 

Thus,  where  a  mortgagee  stipulated  with  the  mortgagor  that, 
on  sale  of  the  mortgaged  property,  he  should  be  entitled  to  a 
bonus  or  commission  on  the  amount  realized  by  the  sale,  in 
addition  to  his  principal  and  interest  and  the  expenses  of  effect- 
ing the  sale,  the  charge  was  disallowed  (e) . 

So,  also,  where  by  a  mortgage  deed,  charging  the  mortgagor's 
interest  in  certain  property,  the  title  to  which  was  being  disputed 
in  a  pending  action,  it  was  agreed  that  if  the  title  should  be 
established,  the  mortgagor  should  pay  a  sum  to  the  mortgagee 
by  way  of  bonus,  it  was  held  that  the  bonus  was  illegal,  as 
being  a  collateral  advantage  stipulated  for  by  the  mortgagee  (/). 

Where,  however,  the  mortgagee,  pursuant  to  an  agreement  proved 
to  have  been  entered  into  by  the  parties,  and  as  part  payment  of 
the  mortgage  contract,  deliberately,  without  improper  pressure, 
and  perfectly  understood  by  the  mortgagor,  actually  deducted  at 
the  time  of  the  advance  a  sum  for  commission  or  bonus  out  of  the 
sum  advanced,  the  Court  directed  that,  in  taking  the  account, 
the  sums  actually  deducted  for  commission  at  the  time  of  the 
advance  should  be  allowed,  but  that  all  other  sums  charged  for 
commission  should  be  disallowed  (g). 

Even  though  no  sum  is  actually  deducted  at  the  time  of  the 
loan,  it  is  competent  for  the  parties  to  stipulate  by  the  mortgage 
deed  that  the  mortgage  shall  be  redeemable  only  on  payment 
at  a  future  time,  or  on  the  happening  of  a  given  event,  of  a 
mucli  larger  sum  than  that  originally  advanced,  even  though 
Lnteresi  is  made  payable  in  the  meantime  ;  and  it  may  also  be 
stipulated  that  if  a  smaller  sum  is  paid  at  an  earlier  date,  or 
before  the  evenl  happens,  the  mortgagee  shall  accept  it  in 
satisfaction  of  the  larger  sum  (//). 


antt .  pp.  I 1  et  tea. 
Barrett  v.  Hartley t  L.  R.  2  Eq. 
780. 

Broad  v.  8elfe,  0  Jur.  N.  S.  885. 
/     ./„,.,.    \.  Kerr,  10  Oh.  I).  449. 
Mainland  \ ,   Ujyohn,  1 1   I  Hi.   I ». 
i  26,  Bucktull  v.  Vicary,  01 


I;.  T.  701,  T.  C.  ;  lUp-c  v.  Winn- 
Maoken  ie,  (1894)  1  Ch.  218,  227,  ap- 
pealed  (in  another  point,  (1896)  1  Ch. 
185,  0.  A. 

(A)   Webster  v.  Cook,   L.  R.  2  Ch. 
A.  642. 
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An  exception  is,  however,  made  in  this  respect  in  the  case  of     chap.  liv. 
a  mortgage  by  an  expectant  heir  of   a  reversionary    interest,  Exception  of 
where   undue   advantage   is   taken   by  the  mortgagee   of   the  Ulirj0nsci(?n- 
necessities  of  the  mortgagor,  in  which  case  the  mortgagee  will  with  expec- 
be  allowed  only  the  sum  actually  advanced  with  simple  interest  tant  heir" 
at  five  per  cent,  per  annum  (?'). 

Where  a  mortgage  debt   was  made  repayable   at   specified  Commission 
dates  by  instalments,  and  it  was  agreed  that,  if  default   was  ment^  noJ. 
made  in  payment  of  any  instalment,  "  a  commission  "  of  11.  per  duly  repaid, 
cent,  should  be  paid  for  every  month  from  the  date  at  which 
such  instalment  became  payable  till  actual  payment  thereof  :  it 
was  held,  in  a  foreclosure  action,  that  this  commission  was  not 
a  contract  to  pay  a  higher  rate  of  interest  (/»•),  nor  of  the  nature 
of  a  penalty,  and  that  the  mortgagee  was  entitled  to  charge  for 
it  on  taking  the  account  (/). 

Where  a  mortgagee  is  entitled  to  bonus  or  commission  for  a  Form  of 
loan,  he  may  claim  it  either  in  taking  the  account  of  what  is  due  konu's  01 
on  the  mortgage,  or  under  the  head  of  "  just  allowances  "  (m). 

iii. — Further  Advances. — The  next  question  to  be  considered 
is  how  far  a  mortgagee  will  be  allowed  to  charge  in  account 
further  advances  made  by  him  to  the  mortgagor  as  against  the 
mortgagor  himself  and  those  claiming  under  him,  other  than 
subsequent  incumbrancers  and  assignees  for  value  of  the  equity 
of  redemption  (n). 

It  is  a  settled  rule  of  equity  that  a  mortgagee,  whether  his  Right  of 
security  is  legal  or  equitable,  shall  not   be  deprived   thereof  ^chfrfelii 

without  payment  of  all  sums  of  money  due  to  him  from  the  account  fur- 

.  i  •  i      r»  i  -n      v  ii       i        i      ther  advances 

mortgagor  which  iorm  a  general  or  specihc  lien  on  tne  land  ;  made  on 

and  therefore  if  the  mortgagee  advance  other  sums  of  money  to  cre(ilfc  of  tne 

the   mortgagor  expressly  by   way  of   fm'ther  charge,   thereby 

creating  a  specific  lien,  or  on  a  judgment  whereby  an  actual 

charge  is  created,  or  on  statute,  thereby  creating  a  general  lien, 

neither  the  mortgagor  nor,  generally  speaking,  anyone  claiming 

under   him,   though    for   valuable   consideration   and  without 

(i)  Bcynon   v.   Cook,  L.   R.    10   Ch.  (;»)  Bucknell  v.    Vickery,   64   L.   T. 

A.  389.     See  further,  as  to  dealings  701,  P.  C. 

with  expectant  heirs,  ante,  p.  612.  (»)  As  to  the  right  of  a  mortgagee 

(k)  See  ante,  p.  129.  having  the  legal  estate  to  tack  further 

(I)  General  Credit  $•  Discount   Co.  v.  advances   as   against    puisne    iucum- 

Glegg,  22  Ch.  D.  548.     See  also  The  brancers  and  assignees  of  the  equity 

Benwell  Tower,  72  L.  T.  664.  of  redemption,  see  post,  pp.  1230  et  seq. 


1148 


MORTGAGEE'S  RIGHTS,  ETC. ACCOUNTS. 


CIIAP.  LIY. 


Principle  of 

this  doctrine. 


Presumption 
that  further 
advance  by 
mortgagee  is 
made  on 
credit  of  the 
land. 


Further 
advance  on 

equitable 
charge. 


Informal 
agreement 
for  charge. 


Deposit  of 
deeds. 

Further 
advance  on 
invalid 

B4  'in  it  y. 


notice,  is  allowed  to  redeem  without  payment  to  the  full  amount 
advanced  (o). 

The  general  principle  governing  the  question  as  to  when  a 
mortgagee  will  be  allowed  to  charge  further  advances  in  account 
appears  to  he  that  such  advances  must  have  been  made  on  the 
faith  of  an  actual  charge  on  the  land,  and  not  on  merely  personal 
security. 

In  the  case  of  an  original  advance,  the  fact  that  it  was  made 
on  the  credit  of  the  land  can  only  appear  from  the  nature  of 
the  security  taken  at  the  time,  for  there  is  no  antecedent 
transaction  from  which  any  presumption  of  intention  to  charge 
the  land  can  he  raised ;  hut  in  the  case  of  a  further  advance  by 
a  lender  who  has  already  either  a  legal  mortgage  or  an  equitable 
charge  on  the  land,  it  is  reasonably  to  be  presumed  that  the 
further  advance  is  made  on  the  credit  of  the  land  over  which 
the  lender  has  already  a  hold  in  respect  of  the  original  trans- 
action, provided  a  security  of  some  sort  is  taken  which,  though  not 
an  actual  charge  on  the  land,  may  ripen  into  such  a  charge. 

Further  advances  can  accordingly  be  charged  in  account  and 
added  to  the  principal  sum  secured  by  the  mortgage,  if  such 
advances  are  made  on  the  security  of  an  equitable  mortgage  of 
the  same  lands  by  deed  in  the  ordinary  form  (p). 

A  mortgagee  can  also  charge  in  account,  as  against  the  mort- 
gagor or  his  heir  or  devisee,  all  further  advances  made  on  the 
security  of  an  agreement  in  writing,  however  informal,  whereby 
an  equitable  charge  on  the  land  is  created  (q). 

So  also  a  mortgagee  was  allowed  to  charge  in  account  further 
advances  made  on  the  security  of  a  deposit  of  deeds  (r). 

13ut  a  further  advance  cannot  be  allowed  in  account  if  made 
on  the  security  of  a  charge  which  proves  to  be  invalid,  or  is 
made  on  the  security  of  a  verbal  agreement  for  the  deposit  of 
a  lease  when  granted,  as  it  does  not  constitute  an  equitable 
mortgage  (a),  or  of  a  verbal  agreement  for  a  security  on  future 
rent,  though  coupled  with  a  written  order  on  the  tenant  to  pay 
it  to  the  Lender,  without  stating  the  consideration,  as  it  is  void 
under  the  Statute  of  Frauds  (/). 

It    lias  been  seen  that  a  judgmont  does  not  now  create  an 


[o)  F.„.i..     Bq.  5tb    ed.    V<>1.    II. 

p.   270;  Storejrii  Eq.  Juris.  Vol.  I. 

i      184.    I  v.   Bradley,  2 
Dr.  ft  WhI.  482. 

Ooddard  v.  Complin,   I   Oh.  Ca. 
119. 


(<,)  Hibernian  Bank  v.  Gilbert,  23  L. 
It.  lr.  821.  As  to  what  informal  in- 
struments   will    create    an    equitable 

Charge  on  land,  wr.  nutr,  |i|i.  fill  it  svq. 

(>•)  Cooke  v.  Wilton,  ^<  Bear.  100. 

(s)   Exp.  Coombe,  1  Madd.  249. 

(0  J:\rp.  Hall,  10  Oh.  D.  015,  C.  A. 


PRINCIPAL — FURTHER  ADVANCES.  H^9 

actual  charge  on  land,  unless  perfected  by  legal  or  equitable     chap.  liv. 
execution  (it).     It  is  quite  clear  that  a  mortgagee  may  charge  in  Further  ad- 
account,  as  against  the  mortgagor  and  those  claiming  under  him  vance  secured 
by  descent  or  demise,  and  may  even  tack  as  against  puisne 
incumbrancers  and  assignees  of  the  equity  of  redemption,  of 
whose  claims  he  has  no  notice  (%),  moneys  owing  to  him  on  the 
security  of  a  subsequent  judgment  which  forms  an  actual  charge 
on  the  land  (//) . 

In  one  case  (s)  a  question  arose  between  the  mortgagees  and  Right  to 
the  assignees  in  the  bankruptcy  of  the  mortgagor  whether  a  ther  advance 
docketed  judgment,  on  which  no  execution  had  issued  at  the  time  secured  by 
of  the  bankruptcy  of  the  debtor,  could  be  tacked  to  a  mortgage  mortgagor's 
executed  by  him  of  his  estate  ;  and  this  depended  on  the  construe-  bankruptcy. 
tion  of  the  repealed  statute  21  Jac.  I.  c.  19  («),  which  declared 
that  all  creditors  having  security  by  judgment,  &c,  whereof  there 
was  no  execution  or  extent  served  and  executed  upon  the  lands  or 
goods,  &c,  of  such  bankrupt  before  such  time  as  he  should  become 
bankrupt,  should  not  be  relieved  upon  any  such  judgment,  &c,  for 
any  more  than  a  rateable  part  of  their  just  debts  with  the  other 
creditors.     It  was  argued  for  the  assignees,  that  the  statute  was 
peremptory,  and  the  judgment  creditor  could  not  tack  ;  but  the 
Master  of  the  Rolls  observed,  that  it   appeared  to  him  very 
difficult  to  conceive  how  a  supervening  bankruptcy  could  affect 
the  right  of  the  first  mortgagee  ;  the  statute,  he  thought,  related 
to  judgments  that  continued  merely  such   at  the  time  of  the 
bankruptcy,   and  not  to  such  as  acquired  all  the  effect  of  an 
actual  mortgage,  as  in  the  present  case  of  a  judgment  obtained 
by  a  party  having  an  antecedent  mortgage ;  and  he  decided 
accordingly. 

The  Acts  1  &  2  Vict.  c.  110,  and  2  Vict.  c.  11,  which  required 
registration  of  judgments  in  the  Common  Pleas  (now  the  Central 
Office)  in  the  place  of  docketing,  did  not  appear  to  have  altered 
the  case,  save  that  it  was  provided  that  the  charge,  given  to  the 
judgment  creditor  under  sect.  13  of  the  first-mentioned  Act, 
should  not  operate  to  give  the  creditor  any  preference  in  case  of 
the  bankruptcy  of  the  debtor,  unless  the  judgment  had  been 
entered  up  one  year  at  least  before  the  bankruptcy. 

It  is  submitted  that  a  mortgagee  is  still  entitled  to  charge  in 
account  a  subsequent  judgment  under  the  present  bankruptcy 

{»)  Seepost,?.  1359.  Sen.   662;    E.cp.   Knott,   11  Ves.  609, 

(x)  See  as  to  this,  j»os<,  pp.  1230  ctseq.  617. 

(y)  Brace  v.  Duchess  of  Marlborough,  (z)  Baker  v.  Harris,  16  Ves.  397. 

2  P.  Wins.  491,  493;  Anon.,  2  Ves.  \a)  See  sect.  9. 
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law,  notwithstanding  the  bankruptcy  of  the  judgment  debtor ; 
and  this,  of  course,  if  execution  had  issued  prior  to  the  date  of 
the  receiving  order,  and  without  notice  of  an  act  of  bank- 
ruptcy (I>). 

In  order  to  entitle  a  mortgagee  to  add  to  the  original  debt 
a  sum  secured  by  a  judgment,  the  judgment  must  have  been 
taken  before  redemption  of  the  mortgage.  So,  where  land  was 
mortgaged  to  secure  a  certain  sum,  and  a  further  sum  was  due 
to  the  mortgagee  on  the  personal  covenant  of  the  mortgagor ; 
the  mortgagee  brought  an  action  to  recover  both  sums,  and  the 
mortgagor  paid  the  mortgage  debt  only  into  Court ;  the  mort- 
gagee took  this  sum  out  of  Court,  and  he  proceeded  in  the 
action  and  recovered  judgment  on  the  covenant ;  it  was  held 
that,  the  mortgage  having  been  discharged  by  the  payment  out 
of  Court,  the  mortgagee  was  not  entitled  to  add  the  judgment 
debt  to  his  security  (c). 

Where  a  mortgage  of  a  fund  in  Court  was  given  to  secure  a 
debt  by  a  person  who  was  largely  indebted  to  the  Crown,  it  was 
held  that  the  sums  paid  by  the  executor  of  the  mortgagee,  who 
was  surety  to  the  Crown  for  the  mortgagor,  ought  to  be  treated 
as  further  advances  and  added  to  the  mortgage  security  ((f). 

A  mortgage  to  cover  advances  to  the  mortgagor  and  his  assigns 
will  cover  advances  to  a  tenant  for  life  under  the  mortgagor's 
wfll(e). 

A  mortgage  to  secure  a  balance  of  accounts  not  to  exceed  a 
certain  sum  does  not  include  further  advances  (/). 

Where  a  mortgage  is  construed  as  a  running  security,  the  mort- 
gagor can  only  be  charged  to  the  extent  of  his  own  admissions, 
unless  the  mortgagee  proves  a  larger  amount  to  have  been 
advanced  (g). 

It  is  elsewhere  noticed  that  interest  cannot  be  converted  into 
principal  as  against  a  puisne  incumbrance  of  which  the  first 
mortgagee  has  notice  (//). 

Costs,  charges,  and  expenses  which  properly  fall  within  the 
security  are  noi  treated  as  "  further  advances,"  but  will  bo  added 
to  the  security,  even  againsl  puisne  incumbrancers  (/). 

The  genera]    rule   that   a   mortgagee  may  charge  further 


Bee  Bakei  v.  Karris,  16  Ves.  897  ; 
/        Boyle,  3  De  Q.  It.  &  G-.  515.    See 

ruptcn    Lot,  1869,        L2  and    10  ; 
ibid.  1883,  b.  9. 

\fayor  of  Brecon  v.  8eymour,  26 
Bear.  648. 

(,//    Fotter    v.     Iliitijmnis,     1      K<<  n , 


28 1 

(,)  Av  Watts,  22  Oh.  D.  1.  C.  A. 

(/')  Re  Meadows,  6  Jur.  N.  S.  421. 

a  Molland  v.  Gray,  2  Y.  &  C.  C.  C. 
199. 

(//)  Post,  p.  L164. 

(i)  Post,  ]>.  117.r). 
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advances  does  not  apply  in  account  if  the  further  advance  was  chap.  uv. 
not  made  on  the  security  of  the  land  so  as  to  create  a  lien 
thereon,  either  specifically  or  generally  (/.)  ;  and,  therefore,  as 
copyholds  were  not,  prior  to  the  stat.  1  &  2  Vict.  c.  110,  liable 
at  law  to  an  extent,  a  j  udgment  debt  could  not  have  been  added 
to  a  mortgage  of  copyhold  land  (/). 

iv. — Bond  Debts. — Notwithstanding  some  difference  of  opinion  Bond  debt 
in  early  cases  (hi),  it  is  now  settled  that  the  mortgagee  cannot  aaded  against 
charge  in  account  against  the  mortgagor  sums  secured  by  bond  mortgagor. 
or  other  specialty  (n).  ^°  difference 

t  i  •  «•  •  •  between  prior 

It  makes  no  difference  m  the  right  of  the  mortgagee  in  this  debt  and  fur- 
respect,  whether  the  bond  debt  is  prior  or  subsequent  to  the     er  a  vanco- 
mortgage  (o),  or  whether  the  mortgage  be  made  to  the  bond 
creditor  originally,  or  taken  by  assignment  (p). 

As  under  the  Statute  of  Fraudulent  Devises  (q) ,  the  heir  and  Right  to  add 
beneficial  devisee  became  liable  to  the  extent  and  in  the  manner  against  heir 
therein  provided,  the  right  to  add  the  bond  debt  to  the  mortgage  or  devisee- 
debt  was  confined  to  these  only,  for  this  reason,  viz.,  for  the  sole 
purpose  of  preventing  a  circuity  of  action  (>•). 

It  is  accordingly  well  settled  that  where  a  mortgagee  makes 
a  further  advance  on  a  bond  binding  the  heir  of  the  latter,  his 
heir  (s),  or  beneficial  devisee  (f)  shall  not  redeem  without 
paying  off  the  bond  as  well  as  the  mortgage.  And  now  that, 
by  the  stat.  3  &  4  Will.  IV.  c.  104  (it),  the  lands  of  a  debtor  are 
made  liable  in  the  hands  of  his  heir  or  devisee  as  assets  in  an 
administration  action  for  the  payment  of  simple  contract  as  well 
as  specialty  debts,  it  would  seem  that,  in  order  to  prevent  the 
necessity  of  bringing  two  actions,  one  for  foreclosure  and  the 
other  for  administration,  the  heir  or  devisee  would  not  be 
allowed  to  redeem  the  mortgage  without  also  paying  off  the  ' 
debt  secured  by  the  bond. 

(k)  Exp.  Knott,  11  Ves.  617;   Lacexj  (o)    Windham  y.  Jennings,  2  Rep.  in 

v.  Ingle,  2  Ph.  413.  Oh.  247. 

(/)  Heir  of  Cannon  v.  Pack,  6  Vin.  (p)  Halliley  v.  Kirtland,  2  Rep.  in 

Abr.  222,  pi.  vi.     See  Coke's  Copy-  Ch.  360. 

holds,  s.  21,  pi.  103.  (q)  3  &  4  W.  &  M.  c.  14.     See  sup. 

(m)  Baxter  v.  Manning,  1  Vern.  244  ;  p.  967. 

Halliley  v.  Kirtland,  2  Rep.  in  Ch.  360  ;  (?■)  See  Seams  v.  Banco,  3  Atk.  630  ; 

Anon.,  3  Salk.  84.  Lowthian  v.  Hasel,  3  Bro.  C.  C.  162. 

(n)   Challis  v.  Casbom,  Prec.  Ch.  407  ;  (.*)  Shuttleworth  v.  Lagcock,  1  Vern. 

Coleman   v.    Winch,   1    P.  Wins.    775;  245;    Coleman   v.    Winch,    1   P.   Wms. 

Morret  v.  Paske,  2  Atk.  53;   Lowthian  777;    Windham  v.  Jennings,  2   Rep.  in 

v.  Hasel,  3  Bro.  C.  C.  162;  Archer  v.  Ch.   228;  EVoy  v.  Norwood,  5  Be  G. 

Snatt,  2  Stra.  1107  ;  Jones  v.  Smith,  2  &  S.  240;    16  Jur.  493. 

Ves.  Jun.  376.     In  Sharpnell  v.  Blake,  (t)  Challis  v.  Casbom,  1  Eq.  Ca.  Abr. 

2  Eq.  Ca.  Abr.  603,  the  word  "can"  325,   pi.    9.     See  Hit   Yigier  v.  Lee,  2 

must  be  a  misprint  for  "  cannot."  Ha.  326. 

(m)  See  ante,  p.  652. 
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CHAP.  LIV. 

Exception 
where  lands 
are  charged 
with  payment 
of  debts. 


Creditors. 


Assignees. 


Former  rule 
a>  to  adding 
simple  con- 
tract debts  to 
mortgage. 


Debt  cannot 
be  added 
against 
mortgagor. 


The  last-mentioned  statute  does  not,  however,  apply  where 
the  mortgagor's  real  estate  is,  by  his  will,  charged  with  or 
devised  subject  to  his  debts.  Thus,  if  the  devise  be  for  pay- 
ment of  debts  generally,  the  mortgagee  must,  as  to  his  bond 
debt,  come  in  rateably  with  the  other  creditors  (s).  So,  also,  it 
was  held,  in  a  case  before  the  statute,  that  a  mortgagee  who 
lent  a  further  sum  upon  a  bond  was  not  entitled  to  add  it  to 
his  mortgage  in  preference  to  creditors  under  a  trust  created 
by  the  will  of  the  mortgagor  for  payment  of  debts  (t)  ;  and 
the  result  is  now  the  same,  whether  there  be  an  express  trust 
or  only  a  charge  for  the  payment  of  debts  (a). 

It  is  well  settled  that  a  debt  secured  by  bond  cannot  be 
added  to  a  mortgage  debt  as  against  creditors,  whether  secured 
or  unsecured  (%). 

An  assignee  from  the  mortgagor  may,  of  course,  redeem 
without  payment  of  the  bond  debt ;  this  is  distinctly  laid  down 
by  Lord  Somers,  who  says,  "  If  the  mortgagor  mortgage  his 
equity  of  redemption  to  another,  the  second  mortgagee  shall  not 
be  affected  with  the  bond ;  for  it  is  but  a  personal  charge  on  the 
mortgagor"  (y). 

The  mortgagee  cannot  add  a  bond  debt  against  the  assignee 
of  the  heir  (z),  or  of  the  beneficial  devisee,  or  of  the  executor  (a). 

V. — Simple  Contract  Debts. — Notwithstanding  certain  autho- 
rities to  the  contrary  (b),  it  was  settled  that  a  mortgagee 
could  not,  prior  to  the  stat.  3  &  4  Will.  IY.  c.  104,  have  added 
or  tacked  to  his  mortgage  debt  a  mere  simple  contract  debt 
against  a  mortgagor,  or  his  heir  or  devisee  (c). 

This  rule  still  holds  good  as  regards  the  mortgagor.  So,  a 
beer  account  cannot  be  added  or  tacked  as  against  puisne 
incumbrancers  to  a  debt  secured  by  a  deposit  of  a  brewer's 
Lease  (V). 

The  balance  in  hand  after  sale  of  the  mortgaged  premises 
cannot  bo  retained  after  the  death  of  the  mortgagor  against 


(«)  Powis  v.  Corbet,  '.'<  Atk.  566  ;  Irby 
v.  Irby,  22  Beav.  217. 

//■         v.  dance,  ■',  Atk.  030. 
Priet  \ .  Fastnedge,  Amb.  685. 
Adams  v.  Olaxton,  6  Vcs.  22C> 
m   v.   Winch,   I    l'.   Wins.  777 
Hamerton  v.  Rogers,   1  Ves.  .Inn.  513 
A      to   tacking    bond    debts    against 
j . i  *  i  —  1 1 « ■  incumbrancers,  see  po  t,  p,  1 23 1 
Inon.f   8  Balk.   84.      And    set 
.//.<»/.,  2  V'        'M.  668 ;  8harpneU  v 
!  Kq.  (';,.  .\l.i-.  603. 
(z)  Bayly  v.  Uobson,  Preo.  Oh,  89; 


Coleman  v.  Winch,  1  P.  Wins.  775  ; 
TruKfjhtun  v.  Ti<ii<t/hio»,  1  Ves.  Sen.  87  ; 
Morret  v.  Paske,  2  Atk.  53. 

(a)  Cull  man  v .  Winch ,  sup. ;  Vanderzee 
v.  Willis,  3  Bro.  C.  C.  '->(). 

(A)  Demainbrayv.Metcalf,  2Vern.691. 

(r)  Newbyr.  Cooper,  Finch,  379  ;  and 
Be<  Jones  v.  Smith,  2  Ves.  Jun.  373; 
i.j ,-.  Hooper,  19  Ves.  177. 

Chilton  v.  Carrington,  1  Jur. 
N.  S.  89 ;  Dunn  v.  City  of  London 
Brewery  Co.,  1/.  R.  8  E<|.  L55;  Menzies 
v.  Ughtfoot,  L.  It.  11  Eq.  459. 
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another  debt  due  to  the  mortgagee,  so  as  to  give  himself  a     ciur.  liv. 
preference  over  other  creditors  (e). 

A  mortgagee  of  a  lease  or  other  chattel  interest  may  add  to  Right  as 
his  mortgage  debt  a  simple  contract  debt  against  the  execu-  cfocutorof 
tor  (/),  but  not  against  creditor  (g).  mortgagor. 

Since  3  &  4  Will.  IV.  c.  104,  a  simple  contract  debt  can  be  Right  as 
added  to  a  mortgage  debt  against  the  heir  or  devisee,  in  cases  of  devisee" 
in  which  there  is  not  a  devise  for  payment  of  debts.  Thus,  a 
mortgagee  of  copyhold  may  tack  a  simple  contract  against  the 
heir  or  devisee,  wherever  the  equity  of  redemption  is  assets  in 
his  hands  for  payment  of  simple  contract  debts,  though  the 
personal  representative  is  absent  (h). 

Prior  to  the  stat.  32  &  33  Vict.  c.  46,  this  right  against  the  No  right  as 
heir  or  devisee  could  not  be  exercised  to  the  prejudice  of  creditors 
specialty  creditors  (?').  Now  that,  by  that  statute,  in  the 
administration  of  assets  of  deceased  persons,  specialty  and 
simple  contract  debts  are  treated  as  standing  in  equal  degree, 
it  is  considered  that  the  Act  has  not  enlarged  the  right  (/.•) ,  and 
the  mortgagee  must,  as  regards  his  simple  contract  debt,  come 
in  rateably  with  the  other  creditors  of  the  same  degree  (/). 


Section  III. 
Of  Accounts  of  Interest. 

i. — Eight  of  Mortgagee  to  Interest  generally. — Interest  on  a  Accruer  of 
mortgage,   though   fixed   annually,   accrues  due  from  day   to  ln  eres ' 
day  (»). 

As  between   persons    beneficially   entitled  in   succession  to  Apportion  - 
interest  under  a  mortgage,  there  must  be  an  apportionment  men  ' 
upon  the  determination  of  the  particular  interest,  and  a  pro- 
portionate part  must  be  paid  to  the  owner  of  that  interest  or  to 
his  legal  personal  representatives,  if  dead  («) . 

(e)   Talbot  v.  Frerc,  9  Ch.  D.  568,  571,  Thomas  v.  Thomas,  22  Beav  341. 
disapproving  of  Spalding  v.  Thompson,  (i)  Ibid.     See  Talbot  v.  Frere,  9  Ch. 

26  Beav.  637.   See  Re  Maselj "oofs  Estate,  D.  571. 

L.  R.  13  Eq.  327  ;  Re  General  Frovin-  (k)  Fish.  Mtg.  4th  ed.  p.  574. 

rial  Assur.    Co.,   Exp.  National  Bank,  (I)  Will.  Real  Assets,  26. 

L.  R.  14  Eq.  507.  (»»)  Re  Rogers'    Trusts,    1   Dr.    &  S. 

(/)   Coleman  v.   Winch,   1   P.  Wms.  338.     It  was  said  in  an  early  case  that 

775;  Eccles  v.  Thawill,  Prec.  Ch.  18;  interest  on  mortgages  ought  not  to  rim 

Anon.,  2  Vern.   177  ;  Rolfe  v.   Chester,  during   a  general  national  calamity  : 

20  Beav.  613.  Basil  v.  Acheson,  4  Bro.  P.  C.  503. 

(g)  Adams  v.  Claxton,  6  Ves.  226.  (u)  Edwards  v.  Countess  of  Warwick, 

\h)  Rolfe  v.  Chester,  20  Beav.  610;  2  P.  Wms.  171. 
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As  to  annui- 
tants. 

Mortgagee  of 
life  estate. 


Interest  in 
lieu  of  notice 
to  pay  off. 


Tender. 


Set  off  of 
interest  on 
mortgage 
against 
interest  on 
legacy. 


Before  the  Apportionment  Acts  (o),  an  annuity  was  not 
generally  apportionable  ;  but  now  annuitants  are  entitled  to  an 
apportionment  (p). 

A  mortgagee  of  a  life  interest  is  not  an  assign  of  the  mortgagor 
within  the  meaning  of  the  Act  of  Will.  IV.,  so  as  to  entitle  him 
to  receive  an  apportioned  part  of  the  rents  of  the  estate  (q). 

It  is  a  general  rule  that  a  mortgagee  is  entitled  to  six  months' 
notice  from  the  mortgagor  before  being  paid  off,  or  to  six 
months'  interest  in  lieu  thereof.  This  rule  applies  where  the 
mortgagee  has  required  payment  on  a  particular  day,  and  the 
money  is  not  then  paid  (r).  But  the  rule  does  not  apply  when 
the  mortgagee  himself  takes  proceedings  to  compel  payment  or 
enforce  his  security  (s)  ;  and  it  has  been  held  in  a  recent  case 
that  taking  possession  amounts  to  taking  proceedings  to  compel 
payment  (7). 

On  the  expiration  of  a  six  months'  notice  given  by  the  mort- 
gagor, if  he  has  his  money  ready,  and  tenders  the  amount 
due  hi),  interest  will  stop  (r),  provided  the  mortgagor  keeps  the 
money  ready  to  pay  to  the  mortgagee  (w). 

Proof  of  strict  tender  on  the  very  day  on  which  the  six 
months  expire  will  be  requisite  ;  for  if  strict  tender  is  not  made, 
the  Court  cannot  stop  interest  (.r) . 

The  mortgagor  should  also,  it  is  said  (//),  be  ready  to  make 
oath  that  the  money  has  always  been  ready,  and  no  profit  made 
of  it,  which  fact  may  be  controverted  by  the  mortgagee,  who  may 
prove  the  contrary,  in  which  case  the  interest  will  run  on  (z). 

In  one  case  (a)  a  question  arose  whether  the  devisee  of  an 
estato  in  mortgage  was  entitled  to  set  off  arrears  of  interest  due 
at  the  date  of  the  death  of  the  mortgagor  against  the  arrears  of 
interest  due  on  a  legacy  given  by  the  mortgagee  to  the  mort- 
gagor for  life,  and  not  received  by  the  mortgagor,  who  was  one 
of  the  executors  of  the  mortgagee;  and  it  was  decided,  with  some 


(o     I    ft    6   Will.   IV.   c.    22,    s.   2; 

:i  Vict.  <■.  35. 

'/.     Warden     \.    Aehburner,     2    De 

S.  366  ;    Trimmer  v.  Danby,   23 

I..  .1.  Oh.  979  ;   Beg.  v.  Lordt  Commie- 

,  '.<  .  ii  .f ii r.  767  ;   William*  v. 

/;       n   5N.B,  267. 

/.v  Sfarqui    <■!  .  \n<it<  tetf    I  taU , 

t,  I,    l:    17  Eq. 
Bartleti  v.  Franklin,  36  I-.  .1.  Oh. 
671. 

S( .  ante,  ]>\<.  7'»s,  710. 
/    Uovill  r.  mdle,    1896)  1  Oh.  648, 
pi ,  l\.  b  '.\  Loh,  •(. 
("I  Bee  further  em  to  tender,  ante, 


pp.  710  etseq. 

{r)  Manning  v.    Burgee,    1  Ch.   Ca. 
;    /,«;/•,/   MiddUton  v.  Elliott,  15  Sim. 


(i )    wanning    v.    ourges,     i    i 
29  ;   l.m-d  MiddUton  v.  Elliott,  i»  aim, 
531  ;     Woodman    v.    Wiggins,    11    Jur. 


84G. 


(w)  Gyles  v.   Hull,  2  P.  Wins.  377  ; 
Bank  «f  New  Smith  Wales  v.  O'Connor, 

1  1   A  pi',,  ('as.  273. 

(.,  i  Bishop    v.    Church,  2  Ves,    Sen. 

871.  'II"'   requisites  of  bender  have 

b( '  'i  already  fully  considered  ante. 
pp.  71*1'/  seq. 

ly)  lutton  v.  Eodd,  2  Ch.  Ca.  20(;. 

(s)  Qyles  v.  Hall,  2  P.  Wins.  378. 

(a)  Pettat  v.  mis,  9  Vcs.  5G3. 
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appearance  of  hardship,  that  he  was  not,  on  the  principle  that     chap.  liv. 
until  adjustment  the   debt  still  subsisted  ;    and  the  debt  and 
legacy  might  be    separately  assigned,  for  they  were  not  ex- 
tinguished. 

A  sum  of  money  bequeathed  by  the  mortgagor  to  the  same  Interest  on 
person  to  whom  the  estate  in  mortgage  is  devised,  for  the  pur-  off  mortgage, 
pose  of  exonerating  the  mortgaged  estate,  will  only  carry  interest 
as  a  legacy,  though  the  mortgage  intended  to  be  satisfied  there- 
with carry  a  higher  rate  of  interest  (b). 

Where  judgment  had  been  taken  for  less  interest  than  was  Judgment 

.  .  omittino" 

due,  a  bill  to  recover  the  omitted  interest  was  dismissed  (V).  interest? 

Where  a  debt  is  to  be  ascertained  under  a  compromise,  interest  Compromise, 
does  not  run  except  from  the  time   when  the  debt  is  ascer- 
tained id). 

Where  a  mortgage  contained  a  proviso  that  the  total  amount  Proviso 
to  be  recovered  by  the  mortgagee  under  a  mortgage  should  not  totai  amount 
exceed  900/.,  it  was  held  that  the  proviso  did  not  apply  to  tobereco- 

x  i  vered  under 

interest,  but  only  to  the  principal  moneys  due  on  the  mortgage,  mortgage. 

and  did  not  prevent  the  mortgagees  from  claiming  interest  over 

and  above  the  900/.  (e). 

Where  a  mortgage  and  a  bond  were  given  to  secure  the  same  Interest  on 
debt,  it  was  held  that  the  interest  recoverable  by  the  mortgagee  bond  beyond 
was  not  limited  to  the  amount  of  the  penalty  of  the  bond  (/).  Pena%- 
But  not  so,  where  the  mortgage  is  made  a  security  only  for  the 
bond  debt  and  the  interest  to  become  due  on  the  bond  (g). 

And  it  is  said  that  if  the  bond  debt  be  tacked  to  another  Interest  on 
security,  interest  will  be  allowed  beyond  the  penalty  (//).  debt. 

ii. — Rate  of  Interest. — The  mortgage  deed  usually  contains  a 
covenant  for  payment  of  interest  at  a  specified  rate ;  and  where 
this  is  the  case  questions  can  seldom  arise,  in  taking  the  accounts, 
as  to  what  is  to  be  allowed  in  respect  of  interest,  unless,  indeed, 
the  mortgagor  claims  to  have  made  payments  of  interest  which 
the  mortgagee  alleges  to  be  still  in  arrear. 

(b)  Lockhart  v.  Hardy,  10  Beav.  292.  (/)  Clarke  v.  Lord  Abingdon,  17  Ves. 
It  seems  that  in  this  case  the  mort-       106. 

gagee  had  foreclosed  since  the  testator' s  (g)  See  Hughes  v.  Wynne,  1   My.  & 

death.     And  see  9  Beav.  379.  K.    20.     See  also   Lloyd  v.    Hahhall, 

(c)  Barlow  v.  Cooper,  31  Beav.  281.  Anst.  525;   Clowes  v.  Waters,  16   Jur. 

(d)  Fowler  v.  Fowler,  4  DeG.   &  J.  632. 

250  ;     Wallington    v.    Wdles,    10    Jur.  {h)   Peers  v.  Baldwin,  2  Eq.  Ca.  Ab. 

N.  S.  906,  C.  P.  ;   Caledonian  Bail.  Co.  611  ;    Powell  on    Mortgages,   6th  ed. 

v.  Carmichael,  L.  R.  2  H.  L.  Sc.  56.  p.   355,  n.  (q) ;  Fisher  on  Mortgages, 

(e)  White  v.  City  of  London  Brewery  4th  ed.  p.  891. 
Co.,  42  Ch.  D.  237,  C.  A. 
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CHAP.  LIT. 

Repeal  of 

usury  laws. 

Interest,  at 
what  rate  now 
allowable. 

Exorbitant 
rate  of 
interest. 

Interest  at 
market  rate. 


Deduction  of 
income  tax. 


Usury  is  no  longer  an  offence  against  the  law  of  England,  all 
existing  laws  against  usury  having  been  repealed  (*). 

Generally,  the  interest  may  now  be  made  payable  at  any  rate, 
however  high,  which  may  be  agreed  upon  by  the  parties  (k). 

In  setting  aside  dealings  with  expectant  heirs,  the  exacting 
of  an  exorbitant  rate  of  interest  is  an  important  consideration, 
notwithstanding  the  repeal  of  the  usury  laws  (/). 

Sometimes  a  provision  is  inserted  in  the  mortgage  deed 
regulating:  the  rate  of  interest  according  to  the  market  rate  ; 
and  in  some  instances  the  rate  of  interest  is  made  to  fluctuate 
according  to  fixed  rules  with  the  price  of  stock. 

Income  tax  must  be  deducted  from  the  interest,  whether 
provided  for  in  the  mortgage  or  not  (//?)  ;  and  such  deduction 
must  be  allowed  under  a  penalty  (;?)  ;  and  all  agreements  for 
payment  of  any  interest  in  full,  without  allowing  the  deduction 
of  the  income  tax,  are  void  (0). 

But  not  only  has  the  mortgagor  the  right  to  make  the 
deduction  of  income  tax  without  express  contract,  he  cannot 
even  by  contract  deprive  himself  of  this  right ;  but  though  an 
express  agreement  that  the  deduction  of  the  income  tax  shall 
not  be  allowed  would  be  void  under  the  Acts,  the  object  of 
receiving  the  interest  in  full  at  a  given  rate  is  attainable 
indirectly.  For  this  purpose  the  rate  of  interest  contracted  for 
must  be  such  that  after  deduction  of  income  tax  the  remainder 
will  be  of  the  required  amount.  Hence,  if  the  interest  received 
is  to  preserve  a  uniform  rate,  that  contracted  for  should  be  made 
to  vary  with  the  income  tax.  Should  it  be  desired  to  stipulate 
for  interest  at  a  given  rate — say,  4 1.  per  cent.,  clear  of  income 
tax  under  all  variations  of  the  tax — perhaps  the  most  convenient 
mode  of  framing  the  deed  would  be  to  require  the  mortgagor  to 
oani  for  payment  of  interest  at  5/.  per  cent.,  and  to  add 
an  agreement  that  upon  payment  within  a  specified  time  after 
eaoh  half-yearly  day,  interest  shall  be  accepted  at  such  a  rate 
ifter  deduction  of  income  tax,  will  leave  a  clear  remainder 


17  A   18  Vi  ;.  0.  90. 

L    EL 

i 

l   Eq. 
I       B         I  h.   A. 
I      I  ■' 
8  Ch.  A.  A  II' 


10  <  fa    A. 

2  App.  < Sas.  M  1  :    Nt  rill  y 

D        1       -  •    forth  i- 
dealings  with   expectant    heirs,   ants, 

II   &   17  Vi  t.  0.  84,  - 
:  \  ot.  c.  18,  s.  15. 
(o)  6  A  6  Vict.  0.  86,  .-.  LOS. 
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equal  to  a  half-year's  interest  at  47.  per  Cent,  per  annum  upon     chat.  liy. 
the  principal  sum  secured  (p). 

It  has  been  seen(y),  that  stipulations  in  a  mortgage  deed  that  Interest  at  la- 
the rate  of  interest  shall  be  raised  if  not  punctually  paid  are  creasod  mte- 
void  as  being  in  the  nature  of  a  penalty,  but  that  a  subsequent 
agreement  for  interest  at  an  increased  rate  in  consideration  of 
forbearance  of    the   mortgagee   to   call   in   the   debt   may   be 
supported. 

So,  where  by  subsequent  agreement  between  a  first  mortgagee 
and  the  mortgagor,  to  which  a  second  mortgagee  was  not  a 
party,  the  rate  of  interest  on  the  first  mortgage  was  increased, 
the  payments  of  interest  at  the  increased  rate  by  a  receiver  of 
the  mortgaged  property  were  held  to  bind  the  second  mortgagee 
until  notice  had  been  given  by  him  to  the  receiver  that  his 
interest  was  in  arrear  (>•). 

It  lias  also  been  seen  (s),  that  provisoes  in  mortgage  deeds  for  Interest  at 
reduction  of  the  rate  of  interest  on  punctual  payment  are  valid,  reduced  rate- 
and  will  be  enforced,  provided  that  any  conditions  annexed  to 
the  proviso,  unless  waived,  are  strictly  performed.  But  a  mort- 
gagee in  possession,  whether  on  default  of  the  mortgagor  (t), 
or  by  arrangement  with  him  (it),  is  entitled  in  account  to  charge 
interest  at  the  unreduced  rate. 

If   a  mortgage  deed  contains  no  covenant  for  payment  of  Rate  allowed 
interest  after  the  day  fixed  by  the  mortgage  deed  for  payment  tenant  for 
of  the  principal,  the  rate  at  which  interest  is  to  be  allowed  to  payment  of 
the  mortgagee  may  be  collected  from  other  parts  of  the  deed,  default. 
So,  where  the  recitals  in  a  mortgage  deed  stated  an  agreement 
for  interest  at  a  specified  rate,  but  there  was  no  covenant  or 
provision  as  to  payment  of  interest  in  the  other  parts  of  the 
deed,  it  was  held  that  the  mortgagee  was  entitled  to  interest 
at  that  rate  (     . 

Interest  on  a  mortgage  will  be  payable  by  way  of  damages,  Interest 
when   interest   is  only  provided  for  up  to  the  day  fixed  for  ^vMed  for 
payment  of  the  principal  money,  if  payment  is  not  made  on  payable  as 


damages. 


(p)  Dav.    Conv.,   4th  ed.  Vol.    II.  634. 

pt.    ii.,  p.   19.     As  to  the  validity  of  (*)  Ante,  pp.  129,  130. 

such  agreements,  see  CoJbron  v.  Trovers,  (t)    Union  Bank  of  London  v.  Ingram, 

12  C.  B.  N.  S.  181  ;  Dmics  v.  Fitton,  16  Ch.  D.  53  ;  Goehburn  v.  Edwards,  18 

3   Dr.    &  War.   225,    236  ;    Floycr  v.  Ch.  D.  449. 

Bankes,   11  W.  R.  630;  and  Beadel  v.  («)   Bright   v.    Campbell,   41    Ch.    D. 

Pitt,  13  W.  R.  287.  388. 

{q)  Ante.  p.  129.  (x)  Ashwell  v.    Staunton,    30    Beav. 

{>•)  Law  v.   Glenn,  L.   R.  2  Ch.  A.  52. 
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continue  to 
pay  interest 
at  specified 
rate  implied 
in  agreement 
for  legal 
mortgage. 


Covenant  to 
pay  into 
during  the 
"continuance 
of  the 

Bl  i  mity." 


that  day  (y).  The  rate  of  interest  after  the  day  will  he 
measured  by  the  rate  of  interest  fixed  by  the  mortgage  deed  if 
not  more  than  five  per  cent.,  hut,  if  the  rate  fixed  exceeds  five 
per  cent.,  the  interest  will  generally  he  calculated  at  five  per 
cent,  only  (s).  So,  where  a  mortgage  contained  a  covenant  for 
payment  of  principal  and  interest  at  five  per  cent,  on  a  specified 
day,  but  no  provision  for  payment  of  subsequent  interest,  it  was 
held  that  interest  at  five  per  cent,  was  payable  after  that  day 
until  repayment  of  the  principal  (a). 

Where  the  interest  was  reserved  at  a  rate  higher  than  five 
per  cent,  up  to  the  day  fixed  for  redemption,  but  the  security 
did  not  expressly  provide  for  payment  of  interest  after  that 
date,  the  rate  was  continued  after  the  day  of  payment  (b)  ;  but 
there  is  no  rule  that  a  further  contract  for  the  same  rate  of 
interest  is  to  be  implied.  The  rate  is  in  the  discretion  of  the 
Court  (c). 

But  where,  by  a  memorandum  accompanying  a  deposit  of 
deeds  to  secure  a  loan,  it  was  agreed  that  the  deed  should  be 
held  as  an  equitable  security  for  payment  on  a  specified  day  of 
the  principal  and  interest  at  7^  per  cent,  per  annum,  and  that 
the  mortgagor  should  execute  to  the  mortgagees  a  legal  mort- 
gage of  the  property  in  such  form  and  with  such  powers  as  they 
might  require  for  further  securing  payment  of  the  money  which 
should  then  be  owing  on  the  security  of  the  agreement,  "  with 
interest  thereon  at  the  rate  aforesaid,"  it  was  held  that  the 
equitable  security  was  liable  to  be  converted  into  a  legal  mort- 
gage containing  all  such  proper  covenants  for  payment  of 
interest  as  are  contained  in  well-drawn  instruments  of  that 
nature,  and,  accordingly,  that  the  mortgagees  were  entitled  to 
interest  at  7|  per  cent,  after  the  day  fixed  for  repayment  of  the 
loan  until  payment  thereof  (</). 

A  covenant  to  pay  interest  at  a  specified  rate  "  during  the 
Continuance  of  the  security  "  renders  the  covenantor  liable  to 


Price  v.  '/'//<  Great  Western  "Rail. 
Co.,  16  M.  &  W.  244;  L6  L.  J.  Ex. 
s?.  And  Bee  6  Man.  &  <  It.  64 .  See 
Qordillo  v.  Weguelin,  6  Ch.  I>.  30  I. 

Cool  \  Foti  ler,  L.  R.  7  II.  L. 
27  ;    Bi    2  '       ■''  !>''!'   v-    Robt ' ,:<- 

l  i  Oh.  I».  19,  0.  A.  Bee  Walling  ton 
,47  L.J.  Oh.  608. 

Mellerih   v.    Brown,    16   Ch.    I). 


(//)  Morgan  v.  Jones,  8  Exch.  G20. 
See  //  allis  v.  Bastard,  l  De  Gh  M..  & 
(i.'J.'d  ;  lT.lur.  1107;  Dobson  v.  Land, 
[DeG.  &8.  676  ;   I  l  Jur.  288. 

(c)  1'ir  Lord  Selborne,  Cooi  v.  Fowler, 
I-.  I,\  7  II.  I*.  27  ;  Re  Roberts,  Good- 
chap  v.  Roberts,  I  l  Oh.  I).  49,C.  A. 

(d)  Exp.  Fttrber,  R<  King,  17  Ch.  D. 
191. 
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pay   interest   after  default   so    long  as    any  principal  money     cha.p.  liy. 
remains  unpaid  (<?) . 

The  long-established  rule  at  law,  prior  to  the  statute  stated  Rule  of  law 
below,  was  that  interest  was  not  due  on  money,  though  secured  tract  does  not 
by  a  written  instrument,  and  though  demand  had  been  made,  J^^J* 
unless  it  appeared,  on  the  face  of  the  instrument,  that  interest 
was  intended  to  be  paid,  or  unless  payment  of  interest  was 
implied  from  the  usage  of  trade,  as  in  the  case  of  mercantile 
instruments  (/). 

By  the  stat.  3  &  4  Will.  IV.  c.  42,  ss.  28,  29,  it  is  enacted  Power  to 
that  juries  may,  on  the  trial  of  any  issue  or  inquisition  of  by  way  of 
damages,  allow  interest  on  debts  or  sums  certain,  not  exceeding  damages, 
the  current  rate  of  interest,  from  the  time  at  which  such  debt 
was  payable,  if  payable  by  virtue  of  some  written  instrument  at 
a  fixed  time,  or,  if  payable  otherwise,  then  from  the  time  of 
demand  ;  and  may  give  damages  in  the  nature  of  interest  over 
and  above  the  value  of  the  goods  at  the  time  of  the  conversion 
or  seizure  in  all  actions  of  trover  or  trespass  de  bonis  asportatis, 
and  over  and  above  the  moneys  recoverable  in  all  actions  on 
policies  of  insurance  made  after  the  passing  of  the  Act ;  and  by 
sect.  30  interest  is  given  on  any  judgment  in  an  action  personal, 
which  is  affirmed  in  error,  for  such  time  as  the  execution  shall 
have  deen  delayed  (g). 

In  Attwoodv.  Taylor  (h),  Lord  Abinger  at  nisi  prius  was  of  Whether 
opinion  that  where  the  contract  provides  for  payment  of  interest,  authorizes6 
further  interest  on  such  interest  could  not  be  recovered  under  compound 
this  Act,  and  that  it  only  relates  to  such  contracts  as,  upon  the 
face  of  them,  if  an  action  was  brought  for  the  principal,  did 
not  authorize  the  jury,  generally  speaking,  to  give  interest  in  the 
shape  of  damages,  and  that  it  excepted  all  such  contracts  as  from 
their  nature  warranted  the  jury  in  giving  interest,  before  the 
Act  was  passed.     It  was  not,  however,  necessary  to  decide  the 
point,  as  the  jury  were,  at  all  events,  only  willing  to  give  simple 
interest. 

The  Court  in  the  common  law  divisions  will  not  refer  it  to  Computation 
the  Master  to  compute  principal  and  interest  on  a  debt,  where 
the  case  involves  more  than  mere  computation  (/). 

(e)  King  v.  Greenhill,  6  Man.  &Gt.59.  (g)  See  Garland  v.  Carlisle,  5  CI.  & 

(/)  Per    Bayley,    J.,    in    Page    v.  F.  354. 

Newman,  9  B.  &  Cr.  378.     See  London,  (h)   1  Man.  &  Gr.  279,  300. 

Chatham  and  Lover  Rail.  Co.  v.  South  (i)  Denison  v.  Mair,   14  East,   622; 

Eastern  Rail.  Co.,  (1893)  A.  C.  429.  Smith  v.  Nesbitt,  2  C.  B.  286. 

VOL.  II. — K.  B  B 
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CHAT.  LIT. 

Interest  on 
lost  policy. 


Fixed  time. 
Demand. 


Rate  of 
interest. 

Payment 
into  Court. 

Rule  in 
equity  where 
payment  of 
interest  is  not 
provided  for. 

Warrant  of 

attorney. 


Rate  of  in- 

allowed 
in  such  cases. 


Interest  was  not,  prior  to  the  above  statute,  given,  either  at 
law  or  in  equity,  on  the  sum  insured  by  a  policy  which  had 
been  lost,  and  which  the  office  had  in  consequence  refused  to 
pay  (/.-) ;  and  this  would  appear  to  remain  unaltered  by  the 
statute. 

It  is  sufficient  if  the  time  fixed  for  payment  by  virtue  of  the 
instrument  is  ascertained  afterwards  (I). 

A  summons  in  a  winding-up  is  a  demand  (w) .  A  demand 
for  a  sum  capable  of  being  ascertained  is  a  sufficient  demand  (»). 
But  there  must  be  a  demand  for  a  sum  certain  or  ascertainable, 
and  where  the  demand  was  for  more  than  was  due,  no  interest 
was  allowed  (o). 

Except  on  a  work  and  labour  demand,  where  only  4  per  cent, 
was  allowed  (p),  5  per  cent,  was  generally  given  (q). 

Interest  runs  after  demand,  notwithstanding  payment  into 
Court  (r). 

If  the  mortgage  deed  does  not  contain  any  covenant  or 
agreement  for  payment  of  interest,  it  has  long  been  the  general 
rule  in  equity  that  the  mortgagee  is  nevertheless  entitled  to 
interest  from  the  date  of  the  deed  (s) . 

In  a  case  where  an  old  warrant  of  attorney  had  been  given  to 
secure  a  debt  and  interest,  the  sum  for  which  judgment  was  to 
be  confessed  being  the  amount  of  the  debt  only,  the  Court 
granted  a  rule  nisi  to  enter  up  judgment  for  the  debt,  and  so 
much  interest  as  the  master  should  find  due  thereon  (/). 

In  such  a  case  the  rate  will  generally  be  fixed  at  five  per 
cent.  (u).  Thus  where  the  plaintiff  executed  an  absolute  convey- 
ance, but  the  Court  was  satisfied  that  the  real  agreement  between 
the  parties  was  that  the  defendant  should  hold  the  estate  only 
as  security  for  money  advanced,  it  was  held  that  tho  defendant 


(/.■)  ]lw>?tnian  v.  Morgan,  6  Sim.  635 ; 
Hungerford  v.  Kungerford,  Gilb.  Eq. 
Rep.  69;  Lord  Venrkyn  v.  Hughes,  6 
\<  -.  106  ;  Faulkner  v.  Daniel,  3  Ha. 
206  :  Simpson  v.  0' Sullivan,  7  CI.  &  F. 
660. 

(/,  ha, !•<, mi,  v.  ihuiiiinii  dull,  I,.  I;. 
10  Q.  B.  371. 

/  ■     I,,  i:.  L6  Eq.  394. 

/   1 . -■  /  -        j  ■'■  \ .  1/.  :  att,  L8 

.T 1 1 1 .  1094,  Ex.  Ch. 

/,  -  'Hi  Staffordshire  "Rail. 

Co.,  L.  I.\  is   Eq.  164  ;'  London,  Chat- 
ham "i"1  Dover  Hail.  Co.  v.  South  I 
Rail.  Co.,  (1898)  A..  0.   129.     Bu1     ee 
May  I  into  h  v.  Great  11  estt  m  Rail.  Co., 


4  GifF.  683. 

(/1)  Mildmay  v.  Methuen,  3  Drew.  91. 

((/)  lit  East  of  England  Bunk.  Co., 
L.  R.  4  Ch.  A."  18. 

(/■)  Hull  and  Selby  Rail.  Co.  v.  North 
Eastern  Bail.  Co.,  5  De  G.  M.  &  G. 
872. 

(«)  Farguhar  v.  Morris,  7  T.  R.  124. 
Si  e  also  Anon.,  1  Tauni .  876. 

(/)  Chall  v.  Walton,  6  Man.  &  Gr. 
678. 

{it)  .Islnrdl  v.  S/iiiiitlm/,  30  Rcav. 
[ri.  Sir  Knapp  v.  Rurnabv,  30  L.  J. 
Oh.  844;  Leslie  v.  Leslie,  LI.  &  G.  t. 
Bug.  6. 
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must  be  allowed  interest  at  five  per  cent  on  the  amount  ad-  chap.  liv. 
vanced  (v).  So,  where  a  settlement  contains  a  covenant  to  pay 
the  principal,  but  no  mention  is  made  of  interest,  as  a  general 
rule  interest  at  five  per  cent,  will  be  allowed  (./•)  ;  in  one  case, 
under  similar  circumstances,  interest  at  four  per  cent,  only  was 
allowed  (/y),  but  this  decision  is  contrary  to  the  current  of  autho- 
rity. It  has,  however,  been  judicially  intimated  in  several 
recent  cases  that  the  rules  of  the  Court  with  regard  to  fixing 
the  rate  of  interest  ought  to  be  revised  having  regard  to  the 
altered  circumstances  existing  at  the  present  day  (s). 

Where  a  mortgage  deed  contained  no  covenant  or  other  pro-  Negation  of 
vision  i or  payment  ot  interest,  but  contained  a  proviso  that  the  rest  implied. 
mortgagee  should  reconvey  the  mortgaged  property  on  payment 
of  the  principal,  it  was   held  that  the  mortgage  earned  no 
interest  (a). 

Where  an  award  was  made  under  an  order  of  Court  of  sums 
payable  on  two  days  certain  by  sale  of  securities,  but  no  mention 
was  made  of  interest,  it  was  held  that  no  interest  was  chargeable 
on  the  securities  against  subsequent  assignees  thereof,  though  the 
sale  was  delayed  thirty  years  (b) . 

Interest  is  payable  at  the  rate  of  four  per  cent,  on  a  deposit  of  Interest 
title  deeds  to  secure  a  debt,  if  there  is  no  stipulation  for  payment  deposit  ot 
of  interest  in  any  memorandum  accompanying  the  deposit  (<•) .       deeds. 

Where  the  mortgagee  makes  further  advances  without  ex-  interest  on 
pressly  stipulating  as  to  the  rate  at  which  interest  is  to  be  paid,  fui'ther  ^- 
or  is  allowed  to  add  to  his  debt  costs,  charges,  and  expenses 
properly  incurred  by  him  as  mortgagee,  which  are  treated  as 
being  in  the  nature  of  further  advances,  interest  will  generally 
be  allowed  at  the  same  rate  as  on  the  original  advance  (d).  But 
in  a  case  where  an  owner  of  property  in  Jamaica  had  made  two 
successive  mortgages  thereof,  the  first  carrying  interest  at  ten 
per  cent,  and  the  second  at  eight  per  cent.,  and  both  the  niort- 

(r)  Douglas  v.  CuberwU,  4  De  G.  83-4  ;  Owen  v.  Richmond,  W.  1ST.  (1885) 
F.  &  J.  20  ;  Re  Uhsworth's  Trusts,  2  29  ;  lie  Goodenougk,  MarUnd  v.  mi- 
Be  G.  &  S.  337;  Garter  v.  Palmer,  8  Hams,  (1895)  2  Ch.  537;  Ee  Duke  of 
CI.  &  F.  657  ;  Macleod  v.  Jones,  W.  N.  Cleveland,  Hay  v.  Wolmer,  (1895)  2 
(1884)  53.  Ch.  542. 

(.»)  Swynfenv.Scatven,lVea.Sen.99.  (a)  Thompson  v.  Drew,  20  Beav.  49. 

And  see  Knapp  v.  Biirnaby,  30  L.  J.  See  Hodge's  Case,  26  L.  J.  Bky.  77. 

Ch.  844.     See  Ee  Kerr's  Folia/,  L.  R.  (b)  Collett    v.    Newnham,    1    Drew. 

8  Eq.  331  ;  Carey  v.  Do>/ne,  5  Ir.  Ch.  447. 

R.  104  ;  Lippard  v.  Bicketts,  L.  R.  14  (c)  Ashton   v.  Dalion,   2  Coll.   565  ; 

Eq.  291.  v.    Doyne,  5  Ir.    Ch.    R.    104; 

(g)  Smith    v.    Copies  tone,    11    Beav.  Kerr's  Policy,  L.  R.  8  Eq.  331. 

482.  (d)    Woolley  v.  Drag,  2  Anst.  551. 

(a)  Gilroy  v.  Stephen,  51  L.  J.  Ch. 

15  U  2 
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misconduct. 


gages  became  vested  in  the  same  person,  who  entered  into  pos- 
session of  the  mortgaged  property  and  expended  large  snms 
thereon,  which  were  allowed  in  account,  it  was  ordered  that  in- 
terest in  respect  of  what  was  laid  out  in  expenditures  should  be 
paid  at  the  rate  of  six  per  cent.,  that  being  the  legal  rate  of  in- 
terest in  Jamaica,  on  the  principle  that,  in  the  absence  of  contract, 
that  rate  of  interest  which  the  law  of  the  country  has  fixed 
must  be  allowed  (e). 

"Where  A.  by  deed  charged  her  life  interest  in  a  fund  by  way 
of  indemnifying  B.  against  all  sums  which  he  should  pay  as 
surety  for  a  third  person,  with  interest  on  all  such  payments, 
and  by  the  same  deed  it  was  agreed  that  B.  should  insure  her 
life,  and  that  the  costs  of  such  insurance,  and  the  payments  for 
keeping  the  same  on  foot  should  be  paid  out  of  the  property 
charged,  and  she  directed  the  trustees  to  make  all  necessary 
payments  for  effecting  and  keeping  on  foot  the  policies ;  the 
trustees  not  making  the  requisite  payments,  the  policy  was  kept 
alive  by  B.  :  it  was  held  that  B.  was  entitled  to  interest  on  such 
payments  at  four  per  cent.  (/). 

Interest  will  not,  as  a  general  rule,  be  allowed  on  a  debt  the 
payment  of  which  has  been  delayed  by  the  conduct  of  the 
mortgagee  (g) .  So,  in  a  case  where  a  man  had  mixed  up  the 
character  of  trustee,  mortgagee,  and  agent,  the  Court,  on  a 
decree  for  a  reconveyance  on  further  directions,  refused  to  allow 
him  interest  on  the  balance  originally  found  due  to  him  by  the 
Master's  report  (//). 


Capitalization 
(if  interest 
not  generally 
allowed  in 

account. 

Rule  in  taking 
mort  <.'a  k'fj 
account-. 


iii. — Conversion  of  Interest  into  Principal. — The  rule  now  is 
not  to  compute  interest  upon  interest  certified  to  be  due,  in  the 
absence  of  express  stipulation  between  the  parties  that  the 
mortgagee  shall  be  allowed  to  capitalize  arrears  of  interest  (/). 

In  taking  a  mortgage  account,  although  a  different  rule 
formerly  prevailed  (,/'),  the  rule  now  is  that  the  time  for  pay- 


ell  v.    Beekford,    1    Madd. 
,i  p.  284. 
(/)  Hodgson    v.    Hodgson,   2    Keen, 
704.    Bee  Bellamy y.  Brickenden,  2  J.  & 
II.  137. 

a    Thornton  v.  Court,  3  De  Gh  ML.  & 

;,  301  ;  17  Jur.  161.     See  Men  - 

dith   v.   Bowen,  I    Keen,  270  (debt  Dot 

carrj  ing  interi   I 

(/;)  Tria  v.  Price,  16  L.J.  Oh.  L8. 

<>'<„,,;!/  v.  l',-,-Lf„r,l,  I  Madd.  2G'.>, 


2S2;  Whathm  v.  Cnuhrk,  1  Keen,  2(57  ; 
Brewvn  v.  Austin,  2  Keon,  211;  Daniell 
v.  Sinclair,  (5  App.  Cas.  181,  P.  C. 
See  as  to  provisoes  for  capitalization  of 

interest,  ante,  pp.  131 — \.'S5. 

(/)  Bickham  v.  Cross,  2  Ves.  Son. 
■171;  Creuse  v.  Hunter,  2  Ves.  Jun. 
167;  Turner  v.  Turner,  1  .1.  &  W.  46. 
And  Bee  Bruere  v.  Wharton,  7  Sim. 
483;  Qeldard  v.  Eornby,  I  Ea.  251; 
Robinson  v.  Pennyman,  7  Sim.  1  s;j. 
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ment  is  enlarged,  upon  terms  of  payment  of  the  interest  and  costs     chap.  liv. 
found  due  and  the  subsequent  interest  on  the  principal  only, 
and  subsequent  costs  are  directed  to  be  computed  and  taxed  (/•) . 

But  a  distinction  is,  it  seems,  taken  between  a  decree  for  a  sale  Distinction 
and  for  foreclosure.     In  the  latter  case  the  practice  is  as  above  accounts  in 
stated.     But  in  the  case  of  a  decree  for  sale  the  arrear  of  interest  foreclosure 
may,  after  the  confirmation  of  the  certificate,  be  converted  into 
principal,  and  carry  interest,  but  without  prejudice  to  intervening 
mortgages,  and  other  incumbrances  (/). 

But  in  the  case  of  a  sale  made  in  an  administration  suit,  it  Sale  in  ad- 
seems  that  the  order  in  the  first  instance  is  to  compute  interest  action. 
on  the  principal  only  (m) . 

An  exception  to  this  rule,  moreover,  prevails  where  a  puisne  Exception  to 
mortgagee  pays  off  a  prior  mortgage  under  a  foreclosure  or  L^  m0rt- 
redemption  decree  ;    in  which  case,  on  payment  to  the  prior  gagee  pays 
mortgagee  of  the  principal,  interest  and  costs  found  due,  he  is  mortgage, 
allowed  to  claim  interest  on  the  aggregate  amount  as  from  the 
time  of  such  payment  (>i).     And,  conversely,  where  successive 
redemptions  are  directed,  and  a  puisne  mortgagee  fails  to  pay 
the  amount  found  due   from  him  to  the  first  mortgagee  for 
principal,  interest,  and  costs,  and  is  accordingly  foreclosed,  then, 
in  taking  the  account  against  the  person  next  entitled  to  redeem, 
subsequent  interest  is  computed  on  the  whole  sum,  including 
interest,  found  due  from  him  (0). 

In  accordance  with  the  rule  above  referred  to,  if  a  mortgagee 
enters  into  possession,  and  the  rents  and  profits  of  any  year  are 
not  sufficient  to  keep  down  the  interest,  yet  the  mortgagee  will 
not  be  allowed  to  capitalize  the  arrears  and  pay  himself  interest 
thereon  out  of  the  rents  and  profits  of  a  subsequent  year ; 
but  he  will  be  allowed  interest  on  costs  and  charges  out  of 
pocket  (j)). 

When   interest   has   once   accrued   due,  it  becomes   a   debt  Capitalization 
immediately  recoverable,  independently   of  the   principal,  by  un'jereie 
action  on  the  covenant,  or  recoverable,  together  with  principal  subsequent 
and  costs,  by  foreclosure  or  sale  (q).     Accordingly,  even  before 
the  repeal  of  the  Usury  Laws,  it  was  held  that  a  mortgagor 

(k)   Whatton  v.  Cradock,  1  Keen,  267,  (>")  Whatton  v.  Cradock,  1  Keen,  269; 

269;  Jones  v.  Creswicke,  9  Sim.  304.  Brewin  v.  Austin,  2  Keen,  211. 

(0  Need    v.    Att.-Gen.,    Mos.    246;  (n)  Seton,  5th  ed.,  1609. 

Harris   v.    Harris,   3    Atk.    7'22  ;    and  (o)  Elton  v.  Cartels,  19  Ch.  D.  49. 

Digby  v.  Craggs,  2  Ed.  200;  Edwards  (p)  Procter  v.  Cooper,  Prec.  Ch.  116. 

v.  Gunliffe,  1  Madd.  287;   Monk  house  v.  (?)   Sacked  v.  Bassett,   4  Madd.   58, 

Corporation  of  Bedford,  17  Ves.  380.  64. 
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might  agree  with  the  mortgagee  that,  if  the  latter  would 
forbear  to  sue  or  to  enforce  a  sale,  the  former  would  pay  him 
interest  on  the  interest  in  arrear  (■>•)  ;  and  it  is  now  well  settled 
that  there  is  no  objection  to  a  mortgagee  requiring,  in  considera- 
tion of  forbearance,  that  an  account  should  be  taken  at  any 
time,  showing  what  is  due  for  interest  and  costs,  and  that  the 
amount  so  found  should  be.  added  to  the  principal  and  thence- 
forth carry  interest.  If  thought  advisable,  a  fresh  mortgage 
may  be  taken  for  the  aggregate  sum  (s). 

The  Court  considers  the  arrears  of  interest  so  converted  into 
principal  by  agreement  between  the  parties  in  the  light  of  a 
further  advance.  But  inasmuch  as  a  further  loan  made  by  a 
mortgagee,  after  notice  of  a  puisne  incumbrance,  is  not  allowed 
to  be  tacked  (t),  but  must  be  postponed  to  that  incumbrance,  it 
follows  that  a  mortgagee  shall  not  be  allowed  to  convert  interest 
into  principal,  as  against  a  subsequent  charge  of  which  he  had 
notice  at  the  time  of  the  agreement  (u) . 

The  Court,  however,  regards  stipulations  for  capitalization  of 
interest  with  peculiar  jealousy,  and  will  protect  the  debtor 
against  any  attempt  on  the  part  of  the  mortgagee  by  taking 
advantage  of  the  necessities  of  the  mortgagor  to  impose  upon 
him  unduly  harsh  terms.  Acting  on  this  principle,  the  Court 
will  interpose  to  relieve  the  mortgagor  from  payment  of  com- 
pound interest,  if  the  agreement  to  that  effect  is  shown  to  have 
been  imposed  upon  the  mortgagor  by  oppressive  or  unfair 
dealing  on  the  part  of  the  mortgagee  (x). 

The  conversion  of  interest  into  principal  must  appear  by  the 
manifest  intention  of  the  mortgagor :  it  is  not  sufficient  that  an 
account  be  stated  between  the  parties.  As  a  general  proposition 
it  may  be  laid  down,  that  the  agreement  that  interest  shall 
become  principal  and  carry  interest  must  be  declared  by  writing 
under  the  hands  of  the  parties  (//).  Such  an  agreement  will  not 
be  implied  on  the  ground  of  acquiescence  from  the  fact  that  a 
mortgagor   makes  no  objection   to  a  formal  notice  given  by 

/ ..',  I  of  '  "<■  '■  i  /''  Id  \.  Cn  mwell, 
1    Eq.  Ca.  Abr.      B,  pi.  i.  ;    Bod 

2   Bro.  0.  0.  2;    Macarthy  v. 
Llandaff,   I    Ba.  &    Be.  876  ;  Cla 
^.  I       eh    i  Ba.  •    Be.  120,  al  p 

v.   Bark  ham,   1    P.  Wva  ,  664 ; 
/        Bevan,  9  Veu.  222. 

Blackburn  v.  " <iek,  2  Y.  .'    0. 

I  Li  to  v.  hal  amounts  to  an 

agT(  i  in'  "I   for  oonvei  ion  of   int<  r<   t 
infi,  jH  Inoipal,    i  ■    Tomjfi  on  v.    L<  ithj 


I  Jut.  N.  S.  1091. 

(/)  Bee  post,  p.  1231. 

I")  Diffby  v.  Cnitj</s,  Amb.  fil'2  ;  2 
Ed.  290;  Montagues,  Eatclife,  2  Fonb. 
Eq.  Vol.  1 1..  .Mil  ed.,  p.  438. 

(.-■)  Thornhitt  v.  Evans,  '2  Atk.  330. 
Bee  Bosanquet  v.  Dash-wood,  ('as.  t. 
Talb.  fWilliamB)  38. 

i  Brown  v.  Barkham,  1  P.  Wms. 
664.  Si  <•  Daniell  v.  Sinclair.  (>  Ann. 
Caa.  181,  P.O. 
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the  mortgagee  to  convert  interest  into  principal  if  not  then     cuap.  liv. 
paid  (z) . 

In  a  case  in  Ireland,  where  the  principal  and  interest  found  Presumption 
due  on  a  judgment  debt  was  decreed  to  be  raised  by  sale  of  the  for  oapitaliza- 
estate  against  the  tenant  for  life  and  remainderman,  which  sale  tl0n* 
was  not  made,  but  the  tenant  for  life  continued  to  pay  interest 
on  the  gross  sum  during  his  life,  the  Court  presumed  an  agree- 
ment between  all  parties  to  pay  interest  on  the  compound  sum 
in  consideration  of  a  forbearance  to  enforce  a  sale  (a). 

In  an  early  case  (b),  the  infant  heir  of  the  mortgagor  was  Agreement 
held  to  be  bound  by  an  agreement  for  capitalization  of  arrears  tion  held  to 
of  interest,  which  was  insisted  on  by  the  mortgagee  as  a  condition  bmd  infant- 
for   his  abstaining  from  entry  into  possession,  the  agreement 
being  clearly  for  the  benefit  of  the  infant,  and  made  with  the 
approval  of  her  nearest  relations.     But  it  seems  clear  that  this 
decision  would  not  now  be  followed  (c) . 

In  a  case  where  interest  ran  in  arrear,  and  in  the  mortgagee's  Account  with 

i*Gsts  signed 

accounts  of  arrears  rests  were  made  from  time  to  time,  on  which  by  mortgagor, 
interest  was  calculated,  and  ultimately  a  general  account  of  all 
arrears,  calculated  on  the  footing  of  those  rests,  was  signed  by 
the  mortgagor,  and  confirmed  by  a  deed  for  securing  the 
balance,  although  executed  three  years  afterwards,  the  mort- 
gagor was  held  liable  (d). 

An  exception  to  the  general  rule  that  an  arrangement  for  Exception 
conversion  of  principal  into  interest  will  not  be  valid  unless  bankers? 
confirmed  in  writing  by  the  mortgagor,  obtains  in  the  case  of 
mortgages  given  to  bankers  to  secure  such  balance  as  may 
eventually  be  due  from  a  customer,  which  by  the  custom  of 
trade  is  made  up  of  principal,  and  of  interest  turned  into 
principal  by  successive  rests,  and  of  interest  on  such  in- 
terest (e) . 

After  an  account  has  been  closed  between  bankers  and  a  Settled 
customer,  compound  interest  will  not  be  allowed  on  the  balance 
of  such  account  (/).     Nor  can  bankers,  if  they  take  a  mortgage 
to  secure  such  balance  or  any  other  stated  sum,  stipulate  therein 

(z)  Tompson v.Leith, 4 Jur.N.S.  1091.  Ex.  92. 

(a)  Macarthy  v.  Llandaff,    1   Ba.   &  (e)  Rufford  v.  Bishop,  5  Russ.  346  ; 

Be.    375.     See   Conway  v.   Shrimpton,  Morgan  v.   Mather,   2  Ves.  Jun.   21  ; 

5  Bro.  P.  C.  187.  Blackburn    v.    Warwick    and    Wife,    2 

(J)  Earl  of  Chesterfield  v.  Lady  Crom-  T.   &  C.  Ex.   92  ;   Exp.    Champion,   3 

well,  1  Eq.  Ca.  Abr!  286.  Bro.  C.  C.  436,  440  ;  Lord  Clancarty  v. 

(c)  Cottrell  v.  Finney,  L.  E.  9  Ch.  A.  Latouche,  1  Ba.  &  Be.  420. 
541,  548.  (/')  Ferguson   v.  Fyffe,  8  CI.  &   F. 

{d)  Blackburn  v.  Warwick,  2  Y.  &  C.  140.     See  Exp.  Bcvan,  9  Ves.  223. 


1166 


MORTGAGEE'S  RIGHTS,  ETC. ACCOUNTS. 


Arrears  of 
interest 
cannot  be 
capitalized 
on  transfer  of 
mortsraere. 


Presumption 
of  mortga- 
gor's consent. 


I  rente. 


for  payment  of  compound  interest  (g) .  So  when  securities  are 
deposited  with  bankers  in  respect  of  specific  sums,  they  are  only 
entitled  to  simple  interest  on  such  amount  (/i). 

In  a  prior  part  of  this  treatise  it  has  been  observed  (i),  that 
the  mortgagor,  not  being  bound  by  the  settlement  of  accounts 
between  the  mortgagee  and  a  transferee  of  the  mortgage, 
a  fortiori  cannot  be  prejudiced  by  any  agreement  between 
them  to  increase  the  amount  of  the  principal  due,  and  conse- 
quently the  arrears  of  interest  cannot,  generally  speaking, 
without  the  mortgagor's  concurrence,  be  converted  into  prin- 
cipal, and  added  to  the  mortgage  debt  (/»•) . 

This  rule  is  so  strictly  enforced  that  even  where  the  transferee 
of  a  mortgage  paid  the  whole  arrears  of  interest  in  order  to 
preserve  the  mortgaged  property  from  a  forced  sale,  though  he 
was  allowed  the  whole  amount  actually  paid  for  interest  and 
costs,  including  arrears  of  interest  not  included  in  the  transfer 
deed,  it  was  assumed  that  he  could  not  be  allowed  interest  on 
the  arrears  so  paid  (/). 

The  consent  of  the  mortgagor  to  the  capitalization  of  arrears  of 
interest  paid  by  the  transferee  to  the  original  mortgagee  may  be 
inferred,  though  the  mortgagor  is  not  actually  a  party  to  the  deed 
of  transfer,  by  implication  from  his  conduct ;  as  in  Ashenhurst  v. 
James  (m),  in  which  it  appeared  that  a  decree  had  been  obtained 
for  a  sale  of  the  equity  of  redemption  of  an  estate,  and  that  the 
defendant  who  was  apuisnd  judgment  creditor,  had  become  the 
purchaser;  there  were  two  prior  judgments,  and  a  mortgage 
on  the  estate ;  the  defendant,  at  the  desire  of  the  mortgagee, 
took  an  assignment  of  the  two  first  judgments  ;  the  mortgagee 
afterwards  filed  his  bill  to  redeem  and  for  an  assignment  of 
the  two  judgments ;  the  defendant  claimed  interest  for  the 
principal  and  interest  paid  by  him  to  the  judgment  creditors, 
and  it  "was  allowed. 

Where  an  agreement  was  entered  into  between  mortgagor 
ami  niorlgiigce  and  a  builder  that  the  latter  should  rebuild  the 
premises,  and  that  a  lease  should  bo  granted  him  at  a  nominal 


'</i  dlttooodv.  Taylor,  l  Man.  &  I  ■<-. 
to  oreditoi  '  deed  , 
'  :        r,  32  Bear.  86. 

/■    Ion  Chartered  Bk.  of  Australia 
v.  //  hitt .  i  A } -J >   <  'as.  1 1 3. 
Inte,  p.  B19. 

v.  Eubbart,  3  Atk.    \i 
/  a     '  i   Mat       '<  Id  v.  Fitton,  l   \  i  rn. 


168;  Matthews  v.  Wallwyn,  1  Ves. 
118;  Chambers  v.  Goldwin,  '.)  Ves.  254  ; 
Mangles  \ .  Dixon,  8  II.  L.  0.  702. 

i     Cottrell  v.    Finney,   L.   R.  9  Ch. 
A.  641,  648. 

3  Atk.  371.  See  Macarthy  v. 
Lord  llandaff,  1  Ba.  &  Be.  375,  ante, 
p.  L166, 
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rent,  he  then  granting  an  underlease  to  the  mortgagee,  at  a  chap.  liv. 
rent  of  250/.,  and  on  payment  of  a  sum  of  1,000/.,  and  the 
buildings  were  afterwards  finished  and  the  mortgagee  took 
possession,  but  neither  the  rent  nor  the  1,000/.  were  paid,  but 
after  some  years  the  builder  agreed  to  purchase  the  mortgagee's 
charge  and  to  balance  accounts ;  the  Court  refused  to  allow  the 
builder  interest  upon  the  rents,  and  would  not  allow  the  account 
of  principal  money  and  interest  to  be  carried  beyond  the  date  of 
the  decree.  And  in  like  manner  it  refused  interest  upon  the 
rents  as  against  the  mortgagor  (■»). 

iv. — Interest  on  Arrears  of  Annuity. — It  has  been  a  rule  of  Arrears  of 
the  Court  that   interest  will  not  be   given  on  arrears  of   an  no"  carry  ° 
annuity,  although  the  annuity  is  charged  on  land,  and  secured  interest  ex- 
by  judgment  (o),  unless  a  special  case  is  made  Q;)  ;  but  it  seems  special  cir- 
that  if  the  annuitant  had  entered  under  his  powers,  the  Court  cumstances- 
would  not  have  obliged  him  to  quit  possession  without  receiving 
interest  on  the  arrears  (q).     So  if  the  annuitant  had  been  delayed 
in  his  proceedings  at  law  by  the  interposition  of  a  Court  of 
Equity  at  the  instance  of  the  debtor ;    or  if  the  debtor  had 
sought  the  aid  of  the  Court  to  relieve  him  from  the  hardships 
to  which  he  was  exposed  at  law ;   or  if  the  delay  in  payment 
had  otherwise  arisen  from  the  absence  or  conduct  of  the  debtor, 
the  Court  would  allow  interest  on  the  arrears  (r).     So  where 
the  bill  was  filed  against  the  representatives  of  the  grantor,  but 
there  was  no  conflict  with  other  creditors,  and  the  fund  had 
been  paid  into  Court  in  a  former  suit  instituted  by  the  an- 
nuitant, and  had  been  accumulating  for  many  years,  and  the 
annuitant  had  failed  in  obtaining  administration  to  his  debtor, 
interest  was  given  on  the  arrears  (s).     Interest  was  also  given 
on  the  arrears  of  an  annuity  secured  by  a  bond,  to  the  amount 
of  the  penalty  of  the  bond  (/)  ;    and  where   an   annuity  was 

(h)  Page  v.  Broom,  4  CI.  &  F.  437.  (p)  Robinson   v.    dimming,    2    Atk. 

See  Page  v.  Linwood,  4  CI.  &  F.  399  ;  409  ;  Newman  v.  Aiding,  3  Atk.  579  ; 

Peers  v.  Sneyd,  17  Beav.  151.  Tew  v.  Earl  of  Winterton,  1  Ves.  Jun. 

(o)  Creuze   v.   Hunter,    2    Ves.   Jun.  451  ;  Martgn  v.  Blake,   3  Dr.  &  "War. 

163  ;  Booth  v.  Legcester,  3  My.  &  Cr.  125  ;   Gag  v.  Cox,  1   Ridg.  P.  C.  153  ; 

459  ;  Jenkins  v.  Briant,   16  Sim.  272;  Crosse  v •.' Bedingfield,  12  Sim.  35  ;  Hyde 

Lainson  v.  Lainson,  18  Beav.  7.     And  v.  Price,  8  Sim.  578. 
see  now  Ord.  LV.  r.  03,  which  seems  (q)  Hobinson  v.  Gumming,  sap. 

to  apply  to  such  arrears  ;  Re  Powell's  (r)  Booth  v.  Legcester,  3  My.  &  Cr. 

Trusts,  10  Ha.  134  ;   Taylor  v.  Tat/lor,  459;   0" 'Bond  v.  Browne,  1  Ba.  &  Be. 

8  Ha.  120  ;  Torre  v.  Browne,  5  H.  L.  C.  262. 

555  ;  Edwards  v.  Warden,  1  App.  Cas.  (s)  Hyde  v.  Price,  8  Sim.  578. 

305.  (/)  Crosse  v.  Bedingfield,  12  Sim.  35. 
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secured  by  an  assignment  of  stock,  interest  on  the  arrears  of  the 
annuity  was  allowed,  on  a  transfer  of  the  fund  (u).    • 

The  Court  might,  in  the  administration  of  assets,  give  interest 
on  arrears  of  an  annuity  hy  analogy  to  the  provisions  of  3  &  4 
Will.  IV.  c.  42,  before  mentioned  (%) ;  and  now  it  would  seem 
that  the  Court  has,  under  Ord.  LY.  rr.  62,  63,  of  the  Eules  of 
the  Supreme  Court,  in  taking  the  accounts  of  a  deceased  person, 
power  to  allow  such  interest  at  the  rate  of  four  per  cent,  per 
annum  from  the  date  of  the  order  (//). 

It  is,  however,  provided  by  r.  64  of  the  same  Order  that  such 
interest  will  only  be  allowed  if  the  assets  are  sufficient  to  pay 
the  costs  of  the  administration,  the  debts  established,  and  interest 
on  such  debts  as  by  law  carry  interest. 

It  is  a  settled  rule  that  interest  will  not  be  allowed  from  the 
date  of  the  order  on  debts  which  accrue  due  subsequently,  and 
consequently  not  on  instalments  of  an  annuity  accruing  due 
after  the  date  of  the  order  (s). 
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V. — What  Arrears  of  Interest  are  recoverable  on  taking  Ac- 
counts.—By  the  stat.  3  &  4  Will.  IV.  c.  27,  s.  42  (set  out  ante, 
p.  988),  it  is  provided  that  no  arrears  of  interest  in  respect  of 
any  sum  of  money  charged  on  land  or  rent  shall  be  recoverable 
by  distress,  action,  or  suit  for  more  than  six  years  past. 

It  is  settled  that,  in  an  action  for  foreclosure,  a  mortgagee 
cannot  recover  more  than  six  years'  interest,  even  though  the 
mortgage  deed  contains  a  covenant  for  payment  of  interest 
or  is  secured  by  a  collateral  bond  conditioned  for  payment  of 
interest,  as  the  covenant  or  bond  creates  no  charge  on  the  land ; 
though  in  an  action  on  the  personal  covenant  twenty  years' 
arrears  might  have  been  recovered  (a). 

It  makes  no  difference  in  this  respect  of  a  mortgage  in  a 

reversionary  interest.      So  where  the   interest  on  the   money 

secured  by  mortgage  of  a  reversion  in  fee  in  real  estate  and  by 

niiiif  was  sixteen  years  in  arrcar,  and  the  mortgagee  filed 

hi    bill  Eor  foreclosure,  raising  no  question  on  the  liability  under 


Oolyer   v.    Clay,    7    Beav.    188. 

Bui  ■  i '  ■/'»/  ■"   v.  i'i  'unit,  L6  Sim.  '27-. 
Into,  p.  1 159. 

in':       .i    onl 
p.  1173. 
(z)  Laimonv.  Lainton,  is  Bear.  7. 


(n)  Hunter  v.  Noeholdt,  1  Mac.  &  G. 
64  l  ;  Round  v.  Bell,  30  Beav.  121 ; 
Shaw  v.  Johnson,  1  Dr.  &  S.  412; 
Hughe*  v.  Kelly,  5  lr.  Eq.  R.  286. 
Twelve  years'  arrears  may  apparently 
now  be  recovered  under  the  covenant ; 
sec  ante,  p.  990. 
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the  covenant,  it  was  held  that,  in  taking  the  accounts  under     chap.  trv. 
the  decree  for  foreclosure,   only  six  years'  interest  would  be 
allowed  (b). 

Where  a  creditor  conies  in  under  a  suit,  the  six  years  are  From  what 
reckoned  from  the  time  when  the  claim  was  carried  in  (c) .  *im,e  *ho 

\  /  statute  runs. 

It  is  to  be  observed  that  sect.  42  of  the  stat.  3  &  4  Will.  IV.  Limitation 
c.  27,  limits  the  right  of  a  mortgagee  of  land  to  recover  arrears  0"1Jr  aPPliea 

p..  .,.  l  !••  where  pro- 

oi  interest  only  m  cases  where  he  attempts  to  recover  his  interest  ceedings  are 
by  distress,  action,  or  suit ;  in  every  other  case  his  right  is  not  mortgagee 
limited,  but  is  left  as  it  was  under  the  old  law  (d) .  to  recover 

Accordingly,  a  mortgagee  of  land  exercising  his  power  of  ,,        " 
sale,  is  entitled  to  retain  out  of  the   proceeds  of  sale  in  his  selling  under 
hands  whatever  arrears  of  interest  may  be  due  to  him,  though  power- 
extending  over  more  than  six  years  (e) . 

So  where  first  mortgagees  had  sold  the  mortgaged  property 
under  their  power,  and  received  the  proceeds  of  sale  after  judg- 
ment, in  an  action  for  the  administration  of  the  estate  of  the 
second  mortgagee  to  which  the  first  mortgagees  were  not  parties, 
it  was  held  that  the  first  mortgagees  were  not  entitled  to  retain 
more  than  six  months'  interest  (/). 

But  where  mortgaged  lands  had  been  compulsorily  taken  Purchase- 
under  the  Lands  Clauses  Act  (g) ,  and  the  purchase-money  had  ^orfJ  0I      i 
been  paid  into  Court,  and  the  assignees  of  a  mortgage  of  the  sorily  taken 
land  presented  a  petition  for  payment  to  them  of  principal  and  Com-t!1 ' 
interest  from  the  date  of  their  advance,  and  costs,  it  was  held 
that  the  petition  was  analogous  to  a  suit  for  recovery  of  land, 
and  therefore  six  years'  interest  could  alone  be  recovered  (h). 

If  a  mortgagor  institutes  a  suit  for  redemption  of  the  mort-  What  arrears 
gaged  lands,  the  question  whether  the  mortgagee  is  entitled  to  recoverable  by 
more  than  six  years'  arrears  of  interest  does  not  appear  to  be  mortgagee- 
covered  by  judicial  decision.     On  the  one  hand,  it  may  be  said  redemption 
that,  in  such  a  case,  the  mortgagee  does  not  seek  to  recover  his  actl0n- 
interest  by  any  action  or  suit,  but  on  the  contrary  is  compelled 
to  receive  his  mortgage  money  at  the  instance  of  the  mortgagor, 

(b)  Sinclair  v.  Jackson,  17  Beav.  405,       at  p.  723. 

approved  in  Smith  v.  Hill,  9  Ch.  D.  (e)  Edmunds  v.  Waugh,  L.  R.  1  Eq. 

143.     See  Humble  v.  Humble,  24  Beav.  421. 

535.  (/")    Re    Marshfield,    Marshfield    v. 

(c)  Hunter  v.  XocMds,  1  Mac.  &  G.  Hutehins,  34  Ch.  D.  721. 
640;  Henry  v.  Smith,  2  Dr.   &  War.  (g)  8  Vict.  c.  18. 

381,    392  ;     Greenway   v.  Bromfield,   9  (h)  Re  Stead's  Mortgaged  Estates,  2 

Ha.  201.  Ch.  D.   713.     See  Re  Slater's   Trusts, 

(d)  Per  Kay,  J.,  in  Re  Marshfield,  11  Ch.  D.  227. 
Marshfield  v.  Hutehins,  34  Ch.  D.  721, 
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Where  in- 
terest is 
collaterally 
secured  by 
bond  or 
covenant. 


More  than 

I  i  x  y< 
allow  i  '1 


and  consequently  that  the  principle  of  the  dictum,  of  Sir 
E.  Kay,  J.,  above  cited,  the  operation  of  sect.  42  ought  to  be 
excluded,  and  the  mortgagee  ought  to  be  allowed  whatever 
interest  is  due  to  him,  though  extending  over  more  than  six 
years.  On  the  other  hand,  it  might  be  urged  that  sect.  42 
ought  to  be  deemed  to  be  equally  operative  to  prevent  the 
mortgagee  from  recovering  more  than  six  years'  arrears  of 
interest  in  a  redemption  suit  instituted  by  the  mortgagor,  as  it 
would  be  in  the  case  of  a  foreclosure  suit  by  the  mortgagee ; 
since  although  a  suit  for  redemption  cannot  be  considered  as 
a  suit  for  recovering  money,  yet  the  terms  of  the  redemption 
must  be  the  same.  And  the  latter  view  seems  to  have  been 
assumed  in  two  cases,  but  for  the  purposes  of  decisions  which 
have  been  overruled  or  disapproved  of(?').  But  the  general 
rule  that  the  terms  of  redemption  must  be  the  same  in  actions 
for  foreclosure  or  redemption  has  been  affirmed  in  numerous 
other  cases  (/.') . 

It  has  been  seen  that  a  mortgagee  cannot  add  a  bond  debt  in 
account  against  the  mortgagor  (/).  In  one  case  it  was  con- 
sidered that  this  ride  only  holds  when  the  mortgage  and  bond 
debts  are  several,  and  not  parts  of  the  same  debt.  Thus,  where 
more  than  six  years'  arrears  of  interest  were  due  on  the  mortgage 
debt,  and  there  was  the  further  security  of  a  bond  or  covenant, 
the  Court,  in  a  suit  for  a  foreclosure  against  the  mortgagor, 
allowed  the  mortgagee  to  recover  the  whole  amount  of  interest, 
under  the  ordinary  rule  in  equity,  that  where  a  plaintiff  is 
properly  drawn  into  equity  to  enforce  part  of  a  demand,  he  may 
assert  his  full  right  in  that  Court,  though  his  demand  in  part 
be  purely  legal;  but  this  case  was  overruled  (m).  There  does 
not  seem  to  be  ground  for  the  difference  hinted  at  by  Mr.  Cox, 
in  his  valuable  notes  to  Peere  Williams  (>/),as  to  the  application 
of  lacking  to  cases  between  a  mortgagor  coming  to  redeem,  and 
a  mortgagee  bringing  his  bill  to  foreclose. 

In  one  case  the  plaintiffs,  co-heirs  of  the  mortgagor,  were  not 
allowed   to    redeem,   except   upon   payment   of  twenty   years' 


.     ii\     ..,-  \.  lee,  2  Ba.  326, 
.'.  .|     by     I  iord    Cott<  ah  am     in 

li,i,,t, ,  v.   \.  ■  i    Mac  &  0.  '''111 ; 

and   '/"  on  v.  Broadbent,  33  Beai 

I'll  from  by  Bond*  rali  y,  V.-< '., 

in   Edmund*  \.  /'  I      I;.   I    Eq. 

421. 

Wattt  v.  Bymee,  l    De  G.  M.  & 

<;.  240;    8obm    \.   Kemp,  6   Ea.    L66, 


ice  ;    Mellersh   v.   Brown,   15  Ch.  T>. 
225.     Bee  /><>■■<(,  ]>.  1 17.r>. 

(/)  Sic  the  judgment  of  Wigram, 
V.  i '.,  in  lh,  Vigxer  \.  /.<<,  2  Ba.  326, 

m    Hunter  v.  Nookolds,  1  Mac.  &  G. 
cm,  660. 
(w)   i  I'.  Wins.  777. 
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arrears,  but  the  decision  was  expressly  made  on  the  ground  that      chap.  liv. 
a  mortgagee  is  allowed,  as  against  the  heir  (although  not  against  against  heirs 
the  original  debtor  himself),  to  tack  an  unsecured  specialty, 
binding  the  heir,  to  the  mortgage  debt  (o) . 

Formerly,  if  a  mortgage  deed  contained  an  express  trust,  or  Express 
a  trust  for  sale  for  securing  the  mortgage  debt  or  interest,  the    rus  8' 
mortgagee  in  a  foreclosure  action  might  have  recovered  more 
than  six  years'  arrears  of  interest  (p). 

But  by  the  Real  Property  Limitation  Act,  1874  (q),  no 
action  can  be  brought  to  recover  any  arrears  of  interest  in 
respect  of  any  sum  of  money  secured  by  an  express  trust,  or 
any  damages  in  respect  of  such  arrears,  "  except  within  the 
time  within  which  the  same  would  be  recoverable  if  there  were 
not  any  such  trust." 

Mortgages  of  personalty,  other  than  leasehold  lands,  are  not  What  arrears 
within  sect.  42,  and  there  would  seem  to  be  no  reason  why  a  faction  for* 
mortgagee  of  an  interest  in  possession  of  personalty  should  not,  foreclosure  of 
in  an  action  for  foreclosure,  recover  more  than  six  years' 
arrears  of  interest  on  his  mortgage.  A  contrary  view  seems  to 
have  been  taken  by  Bacon,  Y.-C,  in  one  case  (>•),  of  a  mortgage 
of  a  fund  which  had  been  paid  into  Court,  and  the  mortgagor 
presented  a  petition  for  payment  out ;  his  lordship  said  that  if 
the  mortgagee  himself  had  wanted  arrears  of  interest,  he  must 
have  taken  proceedings  in  a  suit  in  which,  under  the  statute,  he 
could  have  recovered  six  years'  interest  and  no  more,  and  he 
held  that  the  nature  of  the  proceedings  made  no  difference  as  to 
the  limit  of  the  mortgagee's  rights.  But  it  seems  difficult  to 
see  on  what  ground  his  lordship  based  his  assumption  that  the 
rights  of  the  mortgagee,  if  he  had  taken  proceedings  in  a  suit, 
would  have  been  limited  by  a  statute  which  applies  only  to 
charges  on  land,  and  the  point  does  not  appear  to  have  been 
raised  in  argument. 

In  the   case   of   a  mortgage  of   a  reversionary  interest  in  Keversionary 
personalty,  the  right  to  recover  arrears  remains  alive  so  long  as  personalty 
the  interest  remains  reversionary.     So,  where  a  person  mort- 
gaged his  reversionary  interest  under  a  will,  the  mortgagee  was 
held,  on  a  summons  taken  out  by  him  in  an  action  for  the 
administration  of   the   estate  of   the  testatrix,  to  recover  the 

(o)  Elvy  v.  Norwood,  5  De  G.  &  S.  (q)  37   &  38  Vict.   c.  57,   s.  10,  set 

240  ;   Thomas  v.  Thomas,  22  Beav.  311.  out  ante,  p.  1073. 

{p)  See  3  &  4  Will.  IV.  c.  27,  s.  25  ;  (>•)  Re  Slater's  Trusts,  11  Ch.  D.  227, 

Lewis  v.  Buncombe,  29  Beav.  175.  239. 
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chap.  liv.  whole  arrears  of  interest  extending  over  sixteen  years  past  (a) . 
So  where  an  action  for  foreclosure  of  a  reversionary  interest  in 
personal  estate  was  brought  fourteen  years  after  the  date  of  the 
mortgage,  during  which  period  no  interest  was  ever  paid,  and 
the  usual  decree  was  made,  it  was  held  that  redemption  could 
only  be  allowed  on  payment  of  interest  for  the  full  period  of 
fourteen  years  (J) . 

vi. — Interest  after  Judgment. — Where  a  mortgagee  has  ob- 
tained judgment  against  the  mortgagor  for  payment  of  the 
total  amount  found  due  upon  taking  the  accounts  for  principal, 
interest,  and  costs,  the  mortgage  debt  and  the  covenant,  if  any, 
in  the  mortgage  deed  for  payment  of  principal  and  interest  are 
merged  in  the  judgment,  and  thenceforth  interest  on  the 
principal  at  the  rate  fixed  by  the  mortgage  deed  will  cease  to 
be  payable,  but  the  total  amount  found  due  will  carry  interest 
as  a  judgment  debt  (u). 

By  the  old  law,  a  judgment  debt  did  not  carry  interest,  and 
this  was  the  general  rule  both  at  law  and  in  equity,  though  it 
might  be  recovered  at  law,  by  way  of  damages,  by  action  on  the 
judgment  (x). 

By  sect.  17  of  1  &  2  Yict.  c.  110,  it  is  provided  that  every 
judgment  debt  shall  carry  interest  at  the  rate  of  four  per  cent, 
from  the  time  of  entering  up  the  judgment  or  from  the  com- 
mencement of  the  Act,  if  then  entered  up  (//). 

A  judgment  entered  up  before  the  Act  cannot  be  satisfied 
without  payment  of  interest  since  the  commencement  of  the 
Act  (~)  ;  it  will  carry  only  four  per  cent,  interest,  though  the 
original  debt  carried  six  per  cent.  (<v)  ;  and  a  judgment  to  secure 
an  annuity  carries  interest  under  this  section  (b). 
From  what  Interest  runs  on  a  judgment  debt  from  the  time  of  the  entry 

of  the  incipitur;  and  not  merely  from  the  final  completion  of  the 
judgment  after  the  taxation  of  costs  (c)  ;  and  where  money  is 

Is)  Smith  v.  Il,ii.  '■>  Oh.  I>.  I  13.  (>/)  Sco  Morse  v.  Tucker,  5  Ha.  88, 

■!■//■,-/,  v.  Brown,  I50h.  I).  226.  inf.,  j>.  117-1. 

■     rkion  v.  Henderson,  11  Ch.  (.:)  Bishop  v.  Hatch,  16  Jur.   1011, 

I).  848,  where  there  was  ■■*   provision  <!■  a. 

for  capitalization  of  interest.  (a)  Re  European  Central  "Rail,  Co.,  4 

/,'-    European    Central   "Rail.   <'<■■,  Oh.  D.  33;   Florence  v.  Jennings,  3  Jur. 

i  Oh.  I).  :;::.     Bee  Exp.  Biggins,  ■'.  De  >■'.  B.  77'J. 

O.  \  .1.  :;:;.  Kiu,jht  v.  Hoin/n;   1    Do  <!.  &  J. 

Gaunt  v.  Taylor,  ■>   Sly.  &    K.  619. 

Booth   v.  Leva  ter,  '■'>  My.  &  Or.  (o)  "Newton  v.  Grand  Junction  Rail. 

169.  Co.,  10  M.  &W.  L39. 


time  into  n   t 

i  hi. 
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paid  into  Court  on  a  judgment,  interest  is  not  payable  beyond     chap.  liv. 
the  time  when  the    money  might    have    been   taken  out   of 
Court  {d). 

This  section  applies  as  well  to  judgments  for  costs  payable  by  Judgments 
one  party  to  another,  as  for  the  subject-matter  of  the  action  (e).  foi'costs- 
On  such  a  judgment,  the  interest  runs  from  the  date  of  the 
master's  certificate  of  taxation  (/).  But  interest  is  not  recover- 
able on  costs  directed  to  be  raised  out  of  an  estate  (g),  nor  on  a 
sum  ascertained  by  the  master's  report,  under  a  decree  of  the 
Court,  for  the  period  between  the  decree  and  the  report  (//) . 

Where  judgment  was  entered  up  on  a  warrant  of  attorney 
given  before  the  statute  to  secure  500/.,  and  an  agreement  was 
made  that  the  judgment  should  be  a  security  for  a  greater  sum, 
an  application  by  a  purchaser  from  the  debtor,  with  notice  of 
the  agreement,  to  have  satisfaction  entered  on  the  registered 
judgment  on  payment  of  500/.,  and  interest  at  four  per  cent.,  was 
refused  (/). 

Since  the  incorporation  of  the  High  Court  of  Admiralty  in  Admiralty 
the  High  Court  of  Justice,  an  award  of  salvage  is  a  judgment 
debt,  and,  as  such,  bears  interest  from  the  date  of  entry  of 
judgment,  the   taxed  costs  bearing  interest  from  the  date  of 
signing  the  allocatur  (k). 

The  payment  of  interest  in  administration  actions  is  provided  Practice  in 
for  by  Order  LV.  of  the   Bules   of   the   Supreme   Court  as  tf0n  actions, 
follows  : — 

U.  62.    "  Where  a  judgment  or  order    is   made    directing    an  Computation 
account  of  the  debts  of  a  deceased  person,  unless  otherwise  ordered,  of  interest 
interest  shall  be  computed  on  such  debts,  as  to  such  of  them  as  ?nJle7;s  oear- 
carry  interest  after  the  rate  they  respectively  carry,  and  as  to  all     ° 
others  after  the  rate  of  four  per  cent,  per  annum  from  the  date  of  the 
judgment  or  order." 

K.  63.    "A  creditor,  whose  debt  does  not  carry  interest,  who  Allowance  of 
comes  in  and  establishes  the  same  before  the  judge  in  chambers,  interest  on 
under   a   judgment   or    order    of   the    Court    or   of   the   judge   iu  j^t  Merest" 
chambers,  shall  be  entitled  to  interest  upon  his  debt  at  the  rate         ° 
of  four  per  cent,  per  annum  from  the  date  of  the  judgment  or  order 
out  of  any  assets  which  may  remain  after  satisfying  the  costs  of 
the  suit,  the  debts  established,  and  the  interest  of  such  debts  as  by 
law  carry  interest." 

(d)  Sinclair  v.   Great  Eastern  Rail.  (g)  Alt. -Gen.  v.  Nethercote,   11  Sim. 
Co.,  L.  B.  5  C.  P.  391.  529. 

(e)  Pitcher  r.  Roberts,  2  Dowl.  N.  S.  (/<)  Att.-Gen.  v.  Lord  Carringlon,  6 
394  ;  Newton  v.  Lord   Conyngham,   17  Beav.  4G0. 

L.  J.  C.  P.  288.  (i)  Crafts  v.  Wilkinson,  4  Q.  B.  74. 

(/)  Schroeder  v.  Clough,  46  L.  J.  C.  P.  {k)  Re' Jones  Brothers,  46  L.  J.  P.  D. 

365.  &  A.  75. 
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chap.  liv.  Under  this  Order  a  creditor  will  not  be  entitled  to  interest  on 

a  debt  carrying  no  interest,  in  preference  to  tlie  payment  of  a 
voluntary  debt  (m). 

A  creditor  in  a  suit  before  this  Order  was  not  allowed  the 
benefit  of  it,  although  he  did  not  come  in  until  after  its  date  («). 
In  some  cases  a  special  order  has  been  made  as  to  the  rate  of 
interest  (o)  :  and  interest  will  not  in  general  be  given  from  a 
period  anterior  to  the  date  of  the  decree  (p). 
Effect  of  As  a  general  proposition,  a  devise  of  real  estate  for  payment 

debts.  oi  debts  does  not  enhance  the  amount  of  the  demand  or  entitle 

the  party  to  interest,  independently  of  the  devise,  but,  leaving 
the  amount  unaffected,  it  provides  a  new  fund  for  the  payment 
of  the  testator's  debts  (q).  Such  general  charge  will  not  give 
interest  on  simple  contract  debts  not  carrying  interest  (;■). 


Section  IV. 

Of  Accounts  of  Costs,  Charges  and  Expenses. 

i. — Right  of  Mortgagee  to  Costs,  &c.  generally. — It  has  been 
already  remarked  that  equity  regards  the  debt  as  the  principal, 
and  mortgaged  property  as  a  collateral  security  for  the  same ; 
and  although  the  property  is  absolutely  forfeited  at  law,  compels 
the  mortgagee  to  permit  his  debtor  to  redeem  (s)  ;  but,  in  so 
doing,  it  adheres  to  the  settled  principle  (7),  that  he  who  seeks 
equity  shall  do  equity  to  him  from  whom  he  requires  it ;  and, 
therefore,  the  Court  will  make  terms  with  the  debtor  before 

(»i)  Garrard  v.  Lord  Dinorben,  5  Ha.  (r)  Barwell  v.   Parker,   2  Ves.  Sen. 

213.  3G4  ;  Earl  of  Bath  v.  Earl  of  Bradford, 

(w)    Wheelerv.  GUI,  L.  R.  19  Eq.  316.  2  Ves.  Sen.  686  ;   Shirley  v.  Ferrers,  1 

Bee  />"'  i    v.  Cotnbermere,  L6  Sim.  394.  Bro.  C.  C.  11  ;  ('naze  v.  Jlunter,  2  Ws. 

('/)    /.-//-.    I.iiilull,    L.  R.  4   Eq.    184,  jun.    IT) 7.      See    antra,    Carr    v.    l.athj 

IMS;    i:,nn,a\s   fa,,;  L.   R.  3  Ch.  A.  Burlington,   1    P.   Wins.  229;   Maxwell 

784.     SeeOruffgm  v.  Cochrane,  6  N.  It.  v.  Wetenhall,  2  P.  Wins.  26.     Bui  the 

467.  devieewill  carry  interest,  if  the  charge 

/.      Fun  In    v.    VoaUf,  \    lie   (!.  &    J.         lie    (if    llic    simple   contract    debts   (if   a 

260,  276.  third  person:   Shirt  v.  H'cutb//,  Hi  Ves. 

I*/     lii   Wigram,   V.-<'.,  in    Morse   v.        898.      Sec   Mo  me  v.    Tachrr,  ■>    Ha.  88; 

Tucker,  ••   Ba.   88,  where  be  accord-  Stewart  v.  Noble,  "Vern.  &  Scriv.  628 — 

iii^ly  allowed  interesi  only  from  tin'  687 ■ 

time  of  the  jndgmenl  recovered,  and  (»)  Ante,  p.  LI. 

that  under  1  &  'i  Viet.  o.  11",  h.  17.  (/)  Pranoifl'  Maxims,  1. 
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it  will  permit  him  to  redeem,  in  order  that  full  justice  may  he     chap,  lit, 
done  to  the  creditor. 

In  accordance  with  this  principle,  it  is  a  general  rule  that,  in  Mortgagor 
settling  the  accounts  ^between  mortgagor  and  mortgagee,  the  add  cti0iita 
former,  before  being:  allowed  to  redeem,  whether  the  action  be  properly  in- 

'  o  .         curred  to  his 

for  redemption  or  for  foreclosure,  or  relate  to  any  other  question  security, 
between  those  parties  regarding  the  mortgage  debt  or  security, 
shall  pay  not  merely  the  principal  and  interest  of  the  debt,  but 
also  all  such  costs  as  the  mortgagee  has  properly  incurred  in 
respect  of  his  position  as  such.  A  mortgagee  does  not  in  terms 
contract  for  costs,  but  the  rule  is,  that  all  costs  which  he,  as 
mortgagee,  properly  incurs  in  relation  to  his  security  are  to  be 
allowed  to  him  (u).  Such  costs  will  be  added  to  the  principal 
and  interest  secured  by  the  mortgage  and  form  one  debt,  which, 
as  between  the  particular  mortgagee  and  other  incumbrancers, 
will  rank  in  priority  as  if '  such  costs  had  formed  part  of  the 
moneys  originally  secured  by  that  mortgage. 

The  mortgagee  retains  his  right  to  costs  as  against  not  only  Priority  of 
the  mortgagor  himself,  but  all    subsequent   incumbrancers  {x)  ^ts^r6 S 
and  other  persons  claiming  under  him  or  them,  including  a  puisne  in- 

cumbrtinc&rs 

trustee  in  the  bankruptcy  of  the  mortgagor  (//),  so  as  to  be  &c. 
entitled  to  be  paid  in  full  in  priority  to  the  claims  of  such 
persons. 

Costs  properly  incurred  are  not  the  subject  of  an  action  by  No  action  for 
the  mortgagee,  although  they  are  recoverable  as  the  price  of  COb  s  on  -y' 
redemption  (z). 

The  costs  to  which  a  mortgagee  is  entitled  in  an  action  for  Taxation 
foreclosure  or  redemption  must  be  taxed  as  between  party  and  ° 
party  (a),  unless  otherwise  specially  directed. 

If  a  mortgagee  brings  an  action  on  the  covenant  to  recover 
the  money,  and  his  costs  are  taxed  in  that  action  as  between 
party  and  party,  the  Court  cannot,  in  a  subsequent  action  for 
redemption,  review  the  taxation  in  the  former  action,  so  as  to 

(u)  Dryden   v.  Frost,  3  My.   &   Cr.  Cluer,  4  Beav.  214  ;   Wont  tier  Y.Wright, 

670,  675  ;  Detillin  v.  Gale,  7  Ves.  583,  2  Sim.  543;  Roberts  v.  Williams,  4  Ha. 

585;  National  Provincial  Bank  of  Eng-  129;  Price  v.  Price,  15  L.J.  Ch.  13; 

land  v.  Games,  31  Ch.  D.  582,  592.  Smith  v.   Green,  1  Coll.  555  ;   Rider  v. 

(.*•)    Vpperton  v.  Harrison,  7  Sim.  444  ;  Jones,  2  Y.  &  C.  C.  C.  329  ;  Matthie  v. 

Barnes  v.  Rooster,  1  Y.  &  C.  C.  C.  401  ;  Edwards,  2  Coll.  465  ;  Dunstan  v.  Pat- 

Sherbro,  52  L.  J.  P.  D.  &  A.  28  ;  Im-  terson,  2  Ph.  341. 

macolata  Concezione,  9  P.  D.  37.  {z)  Exp.  Fewings,  Re  Sneyd,  '25  Ch. 

(i/)  See  Lomax  v.  Bide,  2  Vern.  185  ;  D.  338,  C.  A. 

Detillin  v.  Gale,  supra;  Cliff  v.  Wads-  (a)  Kestrel,  L.  R.  1  A.  &  E.  78. 
worth,  2  Y.  &  C.  C.  C.  598';    Wilson  v. 
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CHAP.  LIV. 


Appeal  as  to 
In  mort- 
gage actions. 


I  fco  lo- 

in the  <li ■■- 
on  i  Eon  of  the 

Court. 


allow  to  the  mortgagees  the  costs  of  that  action  as  "between 
solicitor  and  client  (b). 

There  was  formerly  a  difficulty  in  a  mortgagor  obtaining  the 
taxation  of  the  bill  of  costs  incurred  by  the  mortgagee ;  but 
under  6  &  7  Yict.  c.  73,  ss.  38,  41,  such  taxation  may  be  ob- 
tained either  before  or  after  payment ;  though  in  the  latter  case 
special  circumstances  must  be  shown,  and  an  ex  parte  order  for 
taxation  cannot  be  obtained  (c),  and  statements  of  errors  or  over- 
charges must  be  specific  (d)  ;  nor  will  slight  overcharges  support 
such  an  application,  unless  there  be  undue  pressure  or  surprise 
on  the  part  of  the  solicitor  (e),  and  without  such  ground  mere 
payment  under  protest  will  not  avail  the  mortgagor  (/) ;  though 
where  the  overcharges  are  so  gross  as  to  amount  to  fraud  or 
improper  conduct,  the  Court  will  grant  relief  after  any  length 
of  time,  though  payment  be  made  without  protest  (g). 

But  the  taxation  must  still  be  carried  on  upon  the  same  prin- 
ciple as  the  taxation  would  be  made  as  between  the  mortgagee 
and  solicitor  (Ji)  ;  and  if  the  action  contain  charges  which  the 
mortgagee  cannot  support  as  against  the  mortgagor,  and  the 
mortgagor  pays  such  charges,  though  under  protest,  he  cannot 
recover  back  the  amount  from  the  solicitor,  but  must  look 
to  the  mortgagee  who  has  improperly  subjected  the  estate 
or  deeds  to  a  claim  which,  as  against  the  mortgagor,  was 
unauthorized  (i). 

In  ordinary  cases  costs  are  within  the  discretion  of  the 
judge  (/.),  and  no  appeal  will  lie  against  an  order  as  to  costs 
only  except  by  leave  of  the  Court  or  judge  making  such 
order  (/) .  But  the  right  of  a  mortgagee,  like  that  of  a  trustee, 
forms  an  exception  to  this  rule,  and  is  not  in  the  discretion  of 
the  Court  or  a  judge,  unless  the  mortgagee  has  been  guilty  of 
misconduct  (m). 

By  the  Eules  of  the  Supreme  Court,  Ord.  LXV.  r.  1,  it  is 
provided  as  follows  : — 

"  Subject  to  the  provisions  of  the  Acts  and  those  Rules,  tho  costs 
of  and  incident  to  all  procoodings  in  tho  Suprome  Court,  including 


Morley  v.  Bridget,  2  ColL  621. 
■     /'.  Carew,  8  Beav.  150. 

ZHmt  v.  bunt,  9  Beav.  1 16. 
(e)  St  With,  8  Beav.  H6;  i;    ■ 
.  179  ;   /:■  Earriion,  10  Beav.  57. 

'  /       Si    // 

//  rlook    v.   Smith,  2  M\ .  &  Or. 
HO. 
(A]    Bt  Willi,  tup.;  /.'<  Jont  ,  tup.; 


i;<  Warriton,  tup. 

|  /    /;,  Jones,  tup. 

(/)  Jud.  Act,  1890  (53  &  r>l  Vict. 
0.  44),  s.  5. 

(I)  Jud.  Act,  1873  (36  &  37  Vict. 
■    66  ,  8.  19. 

[m\  Cotterell  v.  Stratton,  L.  R.  8  Ch. 
A.  295  ;  Turner  v.  Eaneock  20  Oh.  D. 
.303,  0.  A. 
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the  administration  of  estates  and  trusts,  shall  he  in  the  discretion  cHAr.  rrv. 
of  the  Court  or  judge  :  Provided  that  nothing  herein  contained 
shall  deprive  an  executor,  administrator,  trustee,  or  mortgagee  who 
has  not  unreasonably  instituted  or  carried  on  or  resisted  any  pro- 
ceedings, of  any  right  to  costs  out  of  a  particular  estate  or  fund  to 
which  he  would  be  entitled  according  to  the  rules  hitherto  acted 
upon  in  the  Chancery  Division." 

The  right  of  a  mortgagee  to  his  costs  arises  out  of  the  mort-  Mortgagee's 
•  t  .  i  -,  ri£ht  to  costs 

gage  contract  itself,  which  makes  the  mortgage  a  security  not  in  matter  of 

only  for  principal  and  interest  and  such  ordinary  charges  and  contract- 

expenses   as   are    ordinarily  provided   for  by   the   instrument 

creating  the  security,  but  also  for  the  costs  properly  incident 

to  a  suit  for  foreclosure  or  redemption.     This  right,  unless  lost, 

is  not  within  the  discretion  of  the  judge,  and  can  only  be  lost 

by  such  inequitable  conduct  on  the  part  of  a  mortgagee  as  may 

amount  to  a  violation  or  culpable  neglect  of  his  duty  under  the 

contract  («). 

It  follows  that  if  the  judge  wrongfully  deprives  the  mortgagee  Appeal  by 
£   x.'  l        x.  j  i       •  Art      mortgagee, 

of  his  costs,  charges  and  expenses  properly  incurred,  on  tlie 

ground  that  his  right  by  contract  is  lost,  then  the  mortgagee 

has  a  right  of  appeal  (o). 

The  mortgagor  has  apparently  no  right  of  appeal  as  to  costs.  ^P^1^? 
If  the  mortgagee  has  been  guilty  of  no  misconduct,  he  has  a 
right  to  his  costs,  and  there  can  be  no  appeal.  If  the  mortgagee 
has  been  guilty  of  misconduct,  the  mortgagee's  right  as  such  is 
lost,  but  in  that  case  the  costs  become  costs  within  the  discretion 
of  the  judge,  with  which  the  Court  of  Appeal  cannot  interfere, 
inasmuch  as  the  proviso  in  Ord.  LXV.  r.  1,  does  not  extend  to 
mortgagors,  but  only  to  mortgagees  and  trustees  (p). 

As  a  general  rule  an  equitable  mortgagee  is  entitled  to  the  Right  of 

-1  , .       ,  ,.  equitable 

same  costs  as  a  legal  mortgagee  (q) ;  save  in  bankruptcy,  m  a  mortgagee  to 
case  where  there  is  no  written  memorandum  accompanying  the  costs- 
deposit'  of  title  deeds  (r). 

The  mortgagee  will  be  refused  his  costs  of  an  action  for  "When  a 

.  ••pit  mortgagee 

enforcing  or  redeeming  the  security  if  he  be  guilty  of  serious  may  be 
misconduct,  as  in  the  following  cases: — fraudulent  and  unfair  ^^f.0* 

(«)  Anon.,    2    Eq.    Ca.   Abr.    237;  (q)  Lewis  v.  John,  9  Sim.  366.     And 

Cotterell  v.  Stratton,  L.  R.  8  Ch.  A.  see  Connell  v.  Sardie,  3  Y.  &  C.  Ex. 

at  p.  302.  582  ;  Reg.  v.  Chambers,  4  Y.  &  C.  Ex. 

(p)  Charles  v.  Jones,  33  Ch.  D.  80,  54 ;    Wade  v.  Ward,  4  Drew.  602. 

C.  A.  {>•)  Exp.    Brightens,    1    Swanst.    3 ; 

{p)  Charles  v.    Jones,  sup.     See  Re  Exp.   Trew,   3   Madd.   372.      And  see 

Beddoe,  Bournes  v.  Cottam,  (1893)  1  Cb.  other  cases  cited  ante,  p.  1102,  note  (»n). 
547,  556. 

cc2 
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Unfounded 
resistance  to 
right  of 

redemption. 


Refusal  to 
account. 


1  "lifouudcd 
charges  of 
fraud. 


When  a  mort- 
may 
ile  to 
t-  of 
other  parties. 


Where 
nothing  is 
•in'  to  mort- 


dealing  (s)  ;  rendering  a  redemption  suit  necessary  by  refusing 
as  mortgagee  in  possession  to  render  an  account  (/)  ;  dealing 
with  the  mortgao-or  behind  the  back  of  an  incumbrancer 
whose  claim  was  known  to  him,  and  attempting  to  deprive 
the  latter  of  his  security  (u) ;  making  a  claim  under  an  illegal 
contract  (./•). 

Where  a  second  mortgagee  brought  an  action  to  redeem  the 
first  mortgagees  and  foreclose  the  mortgagor ;  the  first  mort- 
gagees denied  the  plaintiff's  right  to  redeem  except  on  paying 
off  not  only  the  prior  mortgage,  but  also  a  further  charge  which 
was  held,  for  want  of  registration,  to  have  no  priority  over  the 
plaintiff's  charge ;  the  Court  below  did  not  give  the  first  mort- 
gagees their  costs,  but  refused  to  make  them  pay  to  the  plaintiff 
the  costs  occasioned  by  their  unfounded  claim  on  the  ground 
that  there  had  been  a  want  of  caution  on  the  part  of  the  plain- 
tiff (//)  ;  and  on  appeal,  Lord  Cairns,  C,  was  of  opinion  that  the 
first  mortgagees  had  been  treated  with  indulgence  (z). 

In  a  suit  by  second  mortgagee  against  the  first  mortgagee, 
who  had  sold  and  alleged  untruly  that  there  was  not  sufficient 
to  pay  him,  and  neglected  to  account,  no  costs  were  given  on 
either  side  (a). 

So  also  where  a  mortgagee  in  a  foreclosure  action  made 
unsustained  charges  of  fraud  against  the  mortgagor,  he  was 
disallowed  all  costs  occasioned  by  his  improper  conduct  (b). 

In  some  cases  where  the  mortgagee  has  been  guilty  of  very 
gross  misconduct,  he  may  not  only  be  deprived  of  his  costs,  but 
may  be  made  to  pay  the  whole  of  the  costs  of  all  parties  (V). 
13ut  though,  as  a  general  rule,  a  mortgagee  will  be  made  to  pay 
all  costs  which  his  unnecessary  and  oppressive  dealings  have 
occasioned,  yet  the  Court  will  not  make  him  pay  all  the  costs  of 
the  action  except  under  special  circumstances  and  upon  great 
consideration  (d). 

If  a  mortgagee  commence  an  action  for  foreclosure,  or  pray  a 
sale,  and  it  is  found  that  nothing  was  due  to  him  when  he 


Moroney  \.  O'Dea,  1  Ba.  <fc  Be. 
109,  L21,n. 

Powell    v.    Trotter,   1    Dr.   &  S. 

(„)   Taylor  v.  Baker,  Dan.  82. 

John  ton  v.  u  illiam  hurst,  l  L.  J. 
<  1,    l  12. 

Oredland  v.  Potter,  L.  I.'.  18 
Eq,  360.  Bee  Ibmlineon  v.  Or  egg, 
LtS  W.  K.  51. 


(z)  Oredland  v.  Potter,  L.  R.  10  Ch. 
A.  H,  L3. 

(a)    Tanner  v.  Heard,  2M  Heav.  MO). 

(//)  West  v.  Jones,  1  Sim.  N.  S.  205, 
21S.  Bee  Cookell  v.  Taylor,  15  Beav. 
108,  L28.  Hut  Bee  Hayuardv.  Kersey ', 
II  W.  R,  D99. 

(e)  Sec  Harvey  v.  Tebbutt,  1  J.  &  W. 

197,  2()2. 
(</;  DetilHn  v.  Gale,  7  Vos  683. 
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brought  his   action,   he   will   be  decreed  to  pay  all  his  costs,     ciiap.  liv. 
including  those  of  the  reference  and  taking  the  accounts  (e). 

In  a  case  where  a  mortgage  was  vested  in  three  trustees,  a  Where  mort- 
day  was  fixed  for  paying  off  the  mortgage,  and  a  deed  of  re-  guilty  of  un- 
conveyance  was  prepared ;  the  mortgagor  attended  with  the  reasonable 
money,  but  one  of  the  trustees,  who  had  a  partial  beneficial 
interest  in  the  money,  refused  to  execute  the  deed  unless  the 
interest  was  paid  to  himself  on  his  sole  receipt,  and  otherwise 
acted  in  an  unreasonable  manner  ;  the  second  trustee  refused  to 
attend,  as  he  would  not  meet  the  third  trustee  on  the  ground  of 
a  personal  quarrel :  it  was  held  that,  inasmuch  as  the  mortgagor 
was  prevented  from  paying  the  debt  by  a  disagreement  between 
the  parties  entitled  to  receive  the  money,  whereby  an  action  for 
redemption  was  rendered  necessary,  the  first  trustee  having 
made  a  plainly  untenable  demand,  and  being  mainly  the  cause 
of  the  action,  must  pay  all  the  mortgagor's  costs  thereof ;  that 
the  second  trustee,  having  also  caused  embarrassment,  must  be 
disallowed  his  costs ;  but  that  the  third  trustee,  being  blameless, 
was  entitled  to  his  costs,  to  be  added  to  the  mortgagor's  costs 
and  paid  by  the  first  trustee  (/). 

So  after  payment  or  tender  of  the  amount  due  by  the  mort-  Proceeding 
gagor  (</),  or  anyone  representing  him,  or  by  a  puisne  incum-  a  er  en  er" 
brancer  (//) ;  and,  whether  before  or  after  action,  if  the  mortgagee 
refuses  such  tender,  or  proceeds  after  payment,  he  must  pay  the 
costs  of  suit  or  the  subsequent  costs,  as  the  case  may  be  («). 

Where  the  costs  are  unascertained  and  the  security  ample,  or 
a  sufficient  sum  is  tendered  to  cover  the  costs,  the  mortgagee 
will  proceed  at  his  peril  (k) . 

But  if  the  mortgagor  make  no  tender,  but  merely  offer  to  pay 
the  amount  due  and  costs,  he  will  not  save  the  costs  (/). 

Where  a  tender  has  been  made  and  refused,  the  application 
that  the  mortgagee  may  pay  the  costs  may  be  made  either  by 

(e)  Binnington  v.  Harwood,  T.  &  R.  Harmer  v.   Priestley,    16   Beav.    569  ; 

477;    Morris  v.   Islip,   23  Beav.   244;  Gregg  v.  Slater,  22  Beav.  314  ;  Eosken 

Montgomery  v.  Calland,  14  Sim.  81.  v.  Sincock,  11  Jur.  N.  S.  477. 

(/)  Cliff  v.  Wadsworth,  2  Y.  &  C.  C.  (h)  Smith  v.  Green,  1  Coll.  555. 

C.  598.  (j)  Johnson?.  Evans  (No.  1),  60  L.  T. 

(g)  Roberts  v.  Williams,  4  Ha.   129  ;  29. 
Wilson  v.   Cluer,  4  Beav.  214;  Morley  (k)  Jenkins    v.    Jones,    2    Giff.     99; 

v.    Bridges,    2    Coll.    621.       And    see  Morley  v.  Bridges,  2  Coll.  621  ;  Broad 

Hodges  v.   Croydon  Canal  Co.,  3  Beav.  v.  Selfe,  9  Jur.N.  S.  886. 
86  ;  Lord  Cranstown  v.  Johnston,  5  Ves.  (I)   Gammon  v.  Stone,  1  Ves.  Sen.  339. 

277,  279  ;  1  Hov.  Suppl,355  ;  Shuttle-  But  see  Sentance  v.  Porter,  7  Ha.  426. 
worth   v.   Lowther,   7  Ves.   586,    cited 
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joinder  of 
parties. 


motion  or  petition  supported  by  affidavits  of  tender  and  re- 
fusal (m). 

Where  a  mortgagor  made  a  definite  offer  to  redeem,  which 
the  mortgagee  unreasonably  refused,  setting  up  a  groundless 
claim  to  consolidate  another  mortgage,  it  was  held  by  the  Court 
of  Appeal  that,  as  the  refusal  was  the  sole  cause  of  the  litigation, 
the  mortgagee  must  pay  to  the  mortgagor  all  his  costs  of  the 
action  up  to  and  including  the  trial  as  well  as  the  costs  of  the 
appeal  (ii). 

In  a  case  where  the  mortgage  transaction  was  tainted  by  gross 
fraud  on  the  part  of  the  mortgagee,  who  also  set  up  an  unten- 
able resistance  to  the  right  of  redemption,  he  was  decreed  to 
pay  all  the  costs  of  the  action  up  to  the  hearing  (o).  And  a 
similar  order  was  made  in  the  case  of  a  suit  by  a  mortgagor  for 
relief  on  the  ground  of  fraud  and  extortion  on  the  part  of  the 
mortgagee  who  was  his  counsel,  on  the  ground  that  the  mort- 
gagee had  abused  the  trust  reposed  in  him,  and  manifested  an 
intention  to  get  the  estate  into  his  own  hands  (p). 

As  a  general  rule,  the  mortgagee  will  be  ordered  to  pay  all 
costs  caused  by  his  improper  joinder  of  parties,  whether  as 
plaintiffs  or  defendants  (q).  So,  where  a  devisee  of  a  mortgagee 
filed  his  bill  against  the  heir  and  executor  of  the  mortgagor  for 
foreclosure,  and  also  against  the  heir-at-law  of  the  mortgagee  for 
establishing  the  will,  it  was  ordered  that  the  plaintiff  should  pay 
the  heir  of  the  mortgagee  his  costs,  and  that  he  should  not  be 
entitled  to  have  them  from  the  estate  (>•),  as  the  heir  of  the 
mortgagee  is  not  a  necessary  party  to  an  action  for  foreclosure 
by  the  devisee  of  the  mortgagee  (s)  :  a  distinction  will,  of  course, 
be  drawn  between  the  before-mentioned  case,  in  which  the  con- 
currence of  the  heir-at-law  of  the  mortgagee  was  necessary  only 
to  the  establishment  of  the  devisee's  title,  and  the  case  of  costs 
arising  from  the  nature  of  the  assurance  required  in  the  con- 
veyance  of  the  mortgaged  estate;  as,  for  example,  if,  prior  to 
■>  &  4  Will.  IV.  c.  74,  a  fine  were  necessary  to  divest  the 
estate  from  a  feme  covert,  or  if  tho  mortgagor  become  bankrupt 


Bentanee  v.  V<,<  ter,  '.>  I  [a.  126. 
Squirt  v.  Pardoe,  66  L.  T,  243. 
(o)  Baker  v.  Wind,  i   \YS.  Sen.  L60. 
S<  ,   /!,,,'■//„       i  i  i  i ).  ( :.  !•'.  & 

(p)  Thornhill  v.  Evans,  2  A.tk.  380. 
q    Pearct  v.  //■'//  in  ,  6  I  >'■  G*.  &  S. 
.'117;  Booth  \.  On  wiokot  8  Sim.  362; 


13  L.  J.  Oh.  217;  Coles  v.  Forrest,  10 
Beav.  652;  OookellY.  'I'm/lor,  16  Bear. 
108.  Bee  Collins  v.  Shirley,  1  R.  &  My. 
638;  Rochfort  v.  Batter  shy,  -l  II.  L.  C. 
288. 

Skipp  v.  Wyatt,  1  Cox,  353. 
.    Wow  v.  Figures,   1   Rep.  in  Ch. 
.32.' 
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and  his  trustee  is  made  party  to  the  action  and  disclaim  all     chai>.  liy. 
interest  (t)  ;    in  which  cases    the  expenses  must  be  borne  by 
the  mortgagor  or  his  trustee,  unless  in  the  case  of  a  disclaimer 
the  trustee  is  unnecessarily  made  party  to  the  action  of  fore- 
closure (a). 

Similarly,  where  a  mortgagee,  praying  a  sale  of  the  mort- 
gaged property,  brought  certain  prior  annuitants  before  the 
Court,  he  was  ordered  to  pay  their  costs  on  the  ground  that  they 
were  unnecessary  parties,  as  the  property  ought  to  be  sold 
subject  to  their  annuities  {x).  So,  where  a  mortgagee  with  a 
power  of  sale  unnecessarily  brought  an  action  for  sale  under  a 
decree  of  the  Court,  subsequent  incumbrancers  appearing  and 
consenting  to  such  sale  were  allowed  their  costs  out  of  the  estate 
which  was  insufficient  to  pay  the  mortgagee  in  full  (y) . 

But  where  the  plaintiff  made  a  person  a  party  to  the  action 
with  reasonable  excuse,  he  was  not  made  to  pay  any  costs 
occasioned  by  the  misjoinder  (z). 

This  rule  appears  to  be  less  strictly  applied  to  the  prejudice  Rule  in  Irish 
of  mortgagees  in  the  Irish  Courts  (a). 

On  the  same  principle,  the  mortgagee  will  generally  be  ordered  Improper 
to  pay  to  the  mortgagor  all  additional  costs  caused  by  improperly  acti0n 
framing  his  action,  or  by  unnecessary  or  vexatious  proceedings 
therein. 

So,  where  the  plaintiff  originally  filed  a  bill  against  the 
defendant  as  his  agent,  praying  an  account  against  him  on  that 
footing,  but  having  been  found,  on  trial  of  an  issue,  to  be  mort- 
gagee, he  converted  the  suit  into  a  foreclosure  suit ;  it  was  held 
that  he  must  pay  to  the  defendant  all  costs  sustained  by  him 
beyond  what  he  would  have  been  put  to  if  the  bill  had  been 
originally  a  bill  for  foreclosure,  including  the  costs  of  the  issue 
at  law  (b). 

Again,  where  in  a  suit  for  delivery  up  of  a  post-obit  bond  on 
payment  of  principal  and  interest,  the  plaintiff  had  obtained  an 


(t)   Collins  v.   Shirley,   1  R.  &  My.  144,  n.      See  Eorrocks  v.  Ledsam,   2 

638 ;    Appleby  v.   Duke,    1   Ph.    272 ;  Coll.  208. 

Cash  v.  Belcher,  1  Ha.  310  ;  overruling  (i/)    Wontner  v.  Wright,  2  Sim.  543  ; 

Woodward  v.   Saddon,    4    Sim.    606  ;  Cooke  v.  Brown,  4  T.  &  C.  Ex.  227  ; 

Weaving  v.   Count,  6  Sim.  439  ;  Peake  Alston  v.  Parker,  5  L.  J.  N.  S.  Ch.  3. 
v.  Gibbon,  2  R.  &  My.  354.     As  to  the  (r)  Alexander  v.  Simms,  '20  Beav.  123. 

costs  of  a  party  disclaiming,  see  inf.  (a)   Grace   v.    lord    Mountmorris,    2 

p.   1188;  Boswell  v.   Tucker,   1   Beav.  Dr.  &  War.  432. 
493.  (b)  Smith  v.  Smith,  G.  Cooper,  141. 

(u)  Thompson  v.  Kendall,  9  Sim.  397.  See   Briant   v.    Lightfoot,   1  Jur.    20 ; 


(.rj  Delabere  v.  Norwood,  3  Swanst.       Philips  v.  Dames,  7  Jur.  52. 
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injunction  against  proceedings  by  the  defendant  at  law,  a 
motion  to  dissolve  the  injunction  was  held  to  be  improper,  and 
was  accordingly  dismissed  with  costs  (c). 

The  mortgagee  will  also  be  fixed  with  any  costs  caused  by  his 
adducing  unnecessary  evidence  (d).  So,  where  in  a  foreclosure 
action  the  mortgagor  put  in  no  defence,  the  costs  of  the  mort- 
gagee's affidavits  were  disallowed  (e) . 

So,  also,  if  the  costs  are  increased  by  loss  of  the  title  deeds  of 
the  mortgaged  property  (/),  or  of  vouchers,  thereby  causing 
additional  costs  of  account  (g) . 

So,  also,  a  mortgagee  was  held  liable  to  pay  the  additional 
costs  caused  by  the  inconvenient  method  adopted  by  him  in 
mixing  up  several  distinct  characters  of  mortgagee,  trustee,  and 
agent  (/i). 

And  if,  after  a  decree  to  account,  the  mortgagee  assigns  over 
his  mortgage,  he  must  pay  the  costs  of  and  incident  to  the 
bringing  the  assignee  before  the  Court  (£). 

A  fortiori,  a  mortgagee  must  generally  pay  all  costs  occasioned 
by  setting  up  a  groundless  defence,  as,  for  instance,  improperly 
resisting  the  right  of  redemption  (/»•)  ;  insisting  that  the  mortgage 
was  an  absolute  conveyance  (I),  or  setting  up  the  Statutes  of 
Limitations  (in)  ;  setting  up  charges  of  fraud  or  connivance 
which  he  cannot  substantiate  (»)  ;  and  a  mortgagee  has  been 
compelled  to  pay  the  costs  of  a  suit  rendered  necessary  by  third 
parties  in  consequence  of  his  unjust  claims,  though  not  the  costs 
of  the  mortgagor  or  his  assignees,  co-defendants  with  him  in 
such  suit,  if  necessary  parties  (o)  ;  and  the  costs  of  a  suit  to  set 
aside  a  sale  by  the  mortgagee  under  a  power  as  oppressive  upon 
the  mortgagor  (]>). 


(c)  Marsack  v.  Beeves,  6  Madd.  108. 
8&  Exp.  Fletcher,  Mont.  454;  Cocksy. 
Stanley,  4  Jur.  N.  S.  942. 

Earvey  v.  Tebbutt,  1  J.  &  W. 
1!)7;  Audsley  v.  "Horn,  26  Beav.  196, 
200. 

"Perpetual  Invi  itment  Building  Soc. 
\V.  N.  (1882)  4. 
i     3ee  case   collected  ante,  pp.  817, 
818. 

/■/  Use  v.  l'i  >< ■ .  I  ■")  L.  J.  ( 'li.  L8. 

ffi    Capper  v.  Terrington,  LOoll.  103. 

I.*, ,  v    v.    //  /- '/.    8     I'n    .    165  ; 

y,    Forrest,    1 0    B(  ai ,   562.     See 

v.  Harding,  24  L.  J.  Ch.  749. 

Harvey  v.  Tebbutt,  I  J.  &  W.  197; 

//  hitfield  v.  Parfltt,  l  De  <i.  &  B.  244; 

16  Jar.  B62  ;  Perkins  v.  Bradley,  l  H&, 


233 ;  Wheaton  v.  Graham,  24  Beav.  483 
Powell  v.  Roberts,  L.  R.   9   Eq.   171 
Ash, rorth    v.    Lord,    36    Ch.    D.   545 
Kinnaird  v.  Trollop,  (No.  2),  42  Ch.  D. 
G10  ;  Squire  v.  Pardoe,  66  L.  T.  243  ;  40 
W.  R.   100.     But  sco  Ma/cr  v.  Wind, 
1  Ws.  Sen.  100. 

(/)   England?.  Codrmgton,  1  Ed.  169. 

(hi)  Moore  v.  Painter,  6  Jur.  903  ; 
A.sliirorih  v.  Lord,  sup. 

(u)  Green  v.  Briggs,  6  Ea.  632  ;  West 
v.  ./,,, ,,s,  l  Sim.  N.  8.  218.  Sec  Price 
v.  Berrington,  3  Mao.  &  <!.  486,  499. 

(o)  Green  \.  Briggs,  sup.  See  Mb- 
eatta  \.  Hfurgatroyd,  I  I'.  Wins.  393; 
Harryman  v.  Collins,  L8  Beav.  11. 

(/,')  Matthie  v.  Edwards,  2  Coll.  465, 
though    reversed   on    appoal    on    the 
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In  some  cases,  where  the  right  of  redemption  is  doubtful,  the     chai>.  liv. 
suit  has  been  dismissed  without  costs  (q) . 

Where  a  mortgagee  improperly  resists  redemption,  and  on 
taking  the  accounts  a  balance  is  found  to  be  in  his  hands, 
the  Court  has  power  to  charge  him  with  interest  on  such 
balance,  though  he  has  not  been  in  possession  of  the  mortgaged 
premises  (r). 

But  where  a  mortgagee  insisted  on  an  objection  on  a  point 
of  fact,  to  which  the  Court  attached  so  much  weight  as  to  direct 
an  issue,  he  was  not  made  to  pay  the  costs  of  the  issue,  though 
his  objection  was  overruled  (&). 

If  a  mortgagee  by  his  defence  in  a  redemption  action  claims  Setting  up 
payments  to  which  he  is  not  entitled,  he  will  be  made  to  pay  claim  in 
the  costs  occasioned  by  his  improper  conduct  (t).  redemption 

-r  t  «i  •  •  fiction. 

Inasmuch  as  a  mortgagee  is  always  considered  as  entitled  to  Costs  auowe(j 

costs,  unless  there  be  something  of  positive  misconduct,  the  mere  to  mortgagee 

extension  of  his  claim  beyond  what  the  Court  finally  decides  Jde  a  claim 

that  he  is  entitled  to  is  no  ground  for  refusing  him  his  costs  (u).  whl°his 

°  „  °  t  x    '     overruled. 

So,  also,  where  mortgagees  in  possession  of  a  colliery  made  a 
claim,  the  amount  of  which  was  disputed,  and  refused  to  furnish 
accounts  to  the  mortgagors,  except  on  being  paid  the  expenses 
of  so  doing,  it  was  held  that  their  conduct  was  not  so  vexatious 
as  to  deprive  them  of  their  right  to  their  costs  of  the  action  to 
redeem  the  property  (x). 

So,  in  a  recent  case,  where  a  mortgagee  claimed  that  the 
mortgagor  was  not  entitled  to  redeem  except  on  payment  of  a 
sum  not  expressly  mentioned  in  the  mortgage  deed,  but  which 
was  held  by  the  Court  of  Appeal  (reversing  the  decision  of  the 
Court  below)  to  be  covered  by  the  security,  it  was  said  that  a 
mortgagee  cannot  be  deprived  of  his  costs  merely  because  he 
sets  up  a  bond  fide  claim  to  something  more  than  the  Court 
holds  him  to  be  entitled  to  (//).  And  this  decision  was  followed 
in  a  case  where  the  mortgagee  set  up  a  claim  to  consolidate, 
which  was  fairly  open  to  argument,  but  was  disallowed  (s) . 

principal  point,   Jones  v.   Matthie,    11  (u)  Loftus   v.   Swift,    2   Sch.    &   L. 

Jur.    504.      And   see   Rider   v.   Jones,  657  ;    Cotterell  v.  Stratton,  L.  R.  8  Ch. 

2  Y.  &  C.  C.  C.  329.  A.  295. 

(q)  Kirkham  v.  Smith,  1  Ves.  Sen.  {x)  Norton  v.  Cooper,  5  De  G.  M.  & 

257  ;    Tuelon  v.  Curtis,  To.  610.  G.  728. 

(r)  Smith  v.  Bilking  ton,  1  De  G.  F.  (>/)  Re    Watts,    Smith    v.    Watts,   22 

&  J.  120.  Ch^D.  1,  C.  A. 

(s)    Wilson  v.  Metcalfe,  3  Madd.  45.  (z)  Bird  v.    Wenn,  33    Ch.   D.   216. 

It)  Snagg  v.  Brizell,  3  J.  &  L.  383.  But  see  Squire  v.  Bardoe,  66  L.  T.  243, 

C.  A. 
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When  a  mortgagee,  being  liable  to  costs,  dies  before  payment, 
and  his  executors  bring  a  new  action  for  foreclosure  without 
reviving,  they  cannot  recover  any  costs  in  the  second  action 
unless  they  submit  to  pay  the  testator's  costs  in  the  first 
suit  (a). 

Although,  where  a  mortgagee,  by  his  misconduct  or  mis- 
management, has  increased  the  costs  of  an  action  for  foreclosure 
or  redemption,  he  will  be  fixed  with  such  additional  costs,  he 
will,  as  a  rule,  be  allowed  his  general  costs  of  the  action  (b). 

The  mortgagee  is  entitled  to  general  costs,  notwithstanding 
that  rests  are  directed  (c),  if  any  sum  was  due  when  the  action 
was  brought  (d),  and  notwithstanding  an  over-statement  of 
account,  or  extending  his  claim  too  far,  or  a  refusal  to  furnish 
accounts  (e). 

Where  a  mortgagee  would,  if  solvent,  have  been  fixed  with 
any  costs,  if  he  become  insolvent  and  so  unable  to  pay,  he  shall 
not  receive  his  general  costs  (/). 

In  a  case  where,  in  a  redemption  action,  the  mortgagee 
charged  the  mortgagor  with  excessive  amounts,  so  that,  in 
making  the  inquiry  as  to  what  was  due  from  the  mortgagor, 
great  delay  and  expense  was  incurred  before  the  account  could 
be  taken,  the  mortgagee  was  not  only  made  to  pay  the  costs 
occasioned  by  his  conduct,  but  was  disallowed  his  general  costs 
from  his  answer  (g). 

Where  the  original  decree  has  directed  the  costs  of  the  mort- 
gagee to  be  taxed  and  paid  to  him,  it  seems  that  he  will  be 
entitled  to  his  costs  without  exception  as  to  any  part  of  the 
cause,  though  it  appears  at  the  hearing  on  further  directions, 
that  the  debt  was  paid  off  before  the  commencement  of  the  suit 
and  that  he  has  set  up  an  improper  defence  (//). 

The  objection  to  the  form  of  decree  must  be  made  at  the 
hearing,  for  the  Court  will  not,  on  grounds  which  might  then 
havo  been  urged,  review  the  taxation  (i). 


(u)   Long  v.  Storie,  9  Tin.  542. 

WTlit/irl.l  v.   I'.irlilt,  1   !)..■(;.  &S. 

240.    Bee  Oowdry  v.  Day,  6  Jur.  N.  S. 
L200. 
(r)  A  -  to  taking  m  oounta  with  rests, 
.-/,  pp.  I  207  tt  ■"/• 
Barlou       >  ■  Bear.  244. 

Yorton  v.  Cooper,  5  D<  G.  M  & 
(}.  728;  Cotterell  r.  titration,  L.  It.  8 
Oh.  A  '  ■ ..  L.  0.  &  -i-  ;  Oottrell  v. 
/        /.  [j.  a.  9  I  lh.  A.  661 ;   Lo/tus  v. 


Swift,  2  Sch.  &  L.  667. 
('/■)  Eider  v.  Jones,  2  Y.  &  C.  C.  C.  335 
fa)   DetiUin  v.  Qah,  7  Ves.  586. 
ih\   Binnington  v.  Warwood,  T.  &  R 
177;    Wileonv.  Metcalfe,  1  Rubs.  630 
Quarrell  v.    Beekford,    I    Madd.   20!) 
Barlow  v.  Gains,  23  Beav.  239,  24  I 
Montgomery  v.  Calland,  11  Sim.  70. 

Price  v.  M'Beth,    L0  .Fur.  N.  S. 
679  ;  Gilbert  v.  Golding,  2  Anst.  442. 
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If,  however,  the  question  how  costs  are  to  be  paid  has  been     chap.  liv. 
reserved  by  the  judgment,  the  Court  has  power  to  order  the  Exception 
mortgagee  to  pay  the  costs,  if  it  appear  that  his  claim  was  not  wnerc;  ■ 
well  founded  (/,•) . 

Where  payment  is  alleged,  the  usual  course  is  to  reserve  the 
costs  until  the  result  of  the  account  is  certified,  and,  to  save 
the  expense  of  coming  to  the  Court  on  further  consideration,  a 
direction  that  the  mortgagee  shall  pay  the  costs  if  the  amount 
due  has  been  paid  or  does  not  exceed  a  tender,  may  be  added  to 
the  decree  at  the  hearing  (/). 

In  some  cases  the  costs  are  set  off  against  the  amount  due  to  Set  off  of 
the  mortgagee  (m). 

A  claim  that  the  mortgagee  should  be  fixed  with  the  costs 
should  be  included  in  the  original  inquiry,  for  the  Court  will 
not  attend  afterwards  to  evidence  upon  the  subject  (n). 

But  a  mortgagor  will  lose  his  right  to  costs  which  he  claims  When  mort- 
against  the  mortgagee,  if,  upon  an  action  for  redemption  and  i0Se  his  right 
containing  charges  of  oppression  and  misconduct,  and  praying  to  costs- 
that  he  may  be  fixed  with  the  costs  of  the  suit,  the  mortgagor 
consents  to  an  immediate  decree  for  an  account  reserving  costs, 
but  without  making  the  special  circumstances  of  the  case  a  part 
of  the  reference  to  chambers  (o) . 

ii. — Costs  of  and  incident  to  Actions  for  Foreclosure  or  Redemp- 
tion.— The  mortgagee  is  entitled  to  the  costs  originally  falling 
on  himself  of  and  incident  to  an  action  for  redemption  or 
foreclosure.  This  includes  the  costs  of  his  trustee  made  de- 
fendant (p)  ;  also  the  costs  relating  to  another  estate  which 
the  mortgagor  has  wrongfully  included  in  his  suit  for  re- 
demption (q) ;  and  also,  where  two  mortgagees  are  entitled  in 
different  proportions  to  the  mortgage  money,  and  one  of  the 
mortgagees  is  made  a  defendant,  the  costs  of  the  latter  must 
be  paid  (■>•) . 

The  mortgagor,  on  redemption,  must  also  pay  the  costs  of  all  Costs  of  per- 
persons  claiming  under  the  mortgagee,  although  the  mortgage  ^fjr8" 


mort- 
gagee. 


(k)  Ashtvorth   v.    Lord,    36    Ch.   D.  («)  Dunstan  v.  Patterson,  2  Ph.  341 ; 

545,  551.  Wright  v.  Jones,  C.  P.  Coop.  493. 

(I)  Eosken  v.  Simcock,  11  Jur.  N.  S.  (o)  Dunstan  v.  Patterson,  2  Ph.  341. 

477.  (p)  Browne  v.  Lookhart,  10  Sim.  420, 

()»)    Wheaton  v.   Graham,   24   Beav.  426. 
483;     Coicdry   v.   Pay,    1    Giff.    316;  (q)  Batehelor  v.  Middleton,  6  Ha.  75, 

Banks  \.  Whittall,  1  De  G.  &  S.  541  ;  86. 
West  v.  Jones,  1  Sim.  N.  S.  218.  (>•)  Davenport  v.  James,  7  Ha.  249. 
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be  carried  by  the  mortgagee  into  settlement  (s).  And,  upon 
this  principle,  in  cases  not  falling  within  the  Conveyancing  and 
Law  of  Property  Act,  1881  (t),  he  must  pay  the  costs  of  the 
proceedings  in  chambers,  and  of  the  petition,  to  establish  the 
devisee  or  infant  heir  of  the  mortgagee  a  trustee  within 
the  Trustee  Acts  (u) ,  and  the  costs  of  the  conveyance  from  such 
devisee  or  heir,  or  a  vesting  order  in  lieu  thereof  (x). 

So  the  additional  costs  caused  by  an  assignment  by  a  second 
mortgagee  of  his  mortgage,  pending  a  foreclosure  suit  by  the 
first  mortgagee,  will  fall  on  the  estate ;  though  otherwise  as 
to  the  extra  costs  in  such  suit  occasioned  by  the  assignment 
by  the  first  mortgagee  after  institution  of  the  suit,  such 
assignment  being  of  such  a  nature  as  to  make  the  suit  wholly 
inefficient  {y). 

So,  also,  a  judgment  creditor  of  a  mortgagee  claiming  a  sale 
of  the  mortgaged  property  stands  in  the  place  of  a  mortgagee 
in  respect  of  the  right  to  costs.  Thus,  where  an  equity  of 
redemption  was  vested  in  trustees  for  sale  to  pay  off  the 
mortgage  and  pay  the  surplus  to  the  mortgagor,  and  a  sale  of 
the  property  was  directed  at  the  instance  of  a  judgment  creditor 
of  the  mortgagee,  it  was  held  that  the  creditor  was  entitled  to 
be  paid  his  debt  and  costs  in  priority  to  the  mortgagor  and 
mortgagee  and  all  other  parties,  except  the  trustees  for  sale  (s). 

A  mortgagee  will  not  be  allowed  his  costs  against  a  party 
claiming  by  a  paramount  title  (a). 

If  a  mortgagor,  in  a  redemption  suit  instituted  to  redeem  two 
distinct  mortgages  upon  different  estates  which  have  become 
vested  in  the  same  person,  is  held  entitled  to  redeem  one  only, 
the  mortgagee  will  be  allowed  to  throw  the  whole  of  his  costs  of 
suit  upon  the  latter  estate,  though  the  mortgagor  sue  in  forma 
pauperis  (b). 

Where  a  mortgagee  brings  an  action  to  foreclose  two  mort- 
gages of  two  separate  properties,  if  the  mortgages  are  not  liable 
to  be  consolidated  (c),  tho  mortgagee's  costs  will  not  be  charged 


(*)   Wrtherell    v.    Collins,    3    Bladd. 

/;„,//,    \.    //  Ukin.  8   Sim.  298  j 
Burden  v.  Oldaker,  l  ('nil.  L06. 

I     | 1   i    i..  Yi.t.  .-.  ii,  b.  .",o,  ante, 

I  tp     Ommant  y,    LO    Sim.   228  ; 

/         .  Smith,  6  Hi.  478, 

/  rjB    Cant,  10  V(  l.  664.    Bee  the 

•|  hi  i.,  A.t,  L893,  port,  i>.  1420. 


(y)  Coles  v.  Forrest,  10  Beav.  552. 

[e)  Merriman  v.  Bonnor,  10  Jur.  N.  S. 
.r.:;i  ;    Ellison  v.  Wright,  3  Russ.  458. 

(a)  Shackleton  v.  Shackleton,  2  S.  &  St. 
242. 

(/,)  Batchelor  v.  MiddUton,  6  Ea.  8G. 

\c)  4\  ic  46  Vict.  o.  41,  s.  17,  ante, 
p.  866. 
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as  a  whole  against  each  estate,  but  must  be  rateably  apportioned     chap.  liv. 
between  the  two  mortgages  (d). 

Where  a  mesne  mortgagee  whose  mortgage  comprises  all  the  Apportion- 
lands,  parts  of  which  are  charged  with  prior  and  subsequent  between* 
mortgages,  has  brought  his   action  for  redemption  and  fore-  several  funds, 
closure,  and  a  decree  for  sale  and  apportionment  of  the  proceeds 
of  the  whole  of  the  lands  has  been  made  with  consent  of  all 
parties,  the  costs  of  each  mortgagee  will  be  paid  out  of  the  sum 
apportioned  in  respect  of  the  estate  charged  with  his  mortgage, 
and  not  out  of  the  general  fund  (e). 

The   mortgagee   will   be   allowed  the   costs   of    taking   out  Costs  of  ad- 
administration  to  the  mortgagor,  as  principal  creditor  (/),  or  to  nunistratlon- 
an  incumbrancer  under  the  will  of  the  mortgagor,  as  a  necessary 
party  to  foreclosure  (g) . 

A  mortgagee  was  held  entitled  to  the  costs  of  an  adjournment  Costs  of 
to  the  judge,  where  the  point  raised  was  arguable,  though  it  j^  j^^11611* 
was  decided  against  him  (h). 

So  where  a  mortgagee  appeals  from  the  decision  of  the  Court  Costs  of 
below,  he  will  be  allowed  to  add  his  costs  of  the  appeal  to  his  ^t^ee 
mortgage  charge  if  his  appeal  is  successful  (*) . 

The  owner  of  a  share  of  an  estate  and  his  incumbrancers  have  Where  only 
but  one  set  of  costs,  which  are  received  by  the  first  incum-  costs  is  ° 
brancer  (A-).     And  where  a  solicitor  appears  for  several  persons  aU°wed. 
interested  in  a  mortgage,  he  can  only  charge  for  one  copy  of 
the  mortgage  deed  (/). 

Where,  in  a  suit  by  a  debenture  holder  on  behalf  of  himself  Costs  in 
and  other   debenture   holders   against    the   company   and   the  holder's 
trustees  of  a  deed   to  recover  payment  of   the   debentures,  a  action- 
receiver  had  been  appointed,  and  ultimately  the  property  was 
sold  for  an  amount  insufficient  to  pay  the  principal  and  interest 
of  the  debentures,  and  costs,  charges  and  expenses,  it  was  held 
that  the  proceeds  of  sale  must  be  applied   in   the   following 
order  : — first,  in  payment  of  the  plaintiff's  costs  of  the  realization 
of  the  property,  including  costs  of  an  abortive  attempt  to  sell ; 


(d)  De  Caux  v.  Skipper,  31  Ch.  D.  (i)  Addison  v.  Cox,  L.  R.  8  Ch.  A. 
635,  C.  A.  76.     See    Henri/  v.    Ryan,    1    Knapp, 

(e)  lee  v.  Lockhart,  10  Beav.  320.  388,  P.  C. 

(/)  Ramsden    v.    Lanaley,    2    Vern.  (k)  Remnant  v.  Hood,  27  Beav.  613  ; 

536  ;   Lomax  v.  Hide,  2  Vern.  185.  Equitable  Life  Assurance  Co.  v.  Fuller, 

(ff)    Hunt  v.  Fuwncs,  9  Ves.  70.  7    Jur.   N.    S.    307  ;    Ward  v.  Yates,  1 

\h)  Re    Watts,    Smith   v.    Watts,    22  Dr.  &  S.  80. 
Ch.  D.  1,  C.  A.  (/)  Re  Wade,  17  Ch.  D.  348. 
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next,  in  payment  of  the  balance  due  to  the  receiver  for  the 
remuneration  and  expenses,  including  his  costs  of  the  suit ; 
then,  in  payment  of  the  costs  of  the  trustees  of  the  deed  ;  then, 
in  payment  of  the  plaintiff's  costs  of  the  suit ;  and  the  balance 
to  be  applied  in  payment  of  the  amount  due  on  the  deben- 
tures (m). 

Where  a  debenture  holder  brought  an  action  on  behalf  of 
himself  and  all  other  debenture  holders  to  enforce  the  security 
and  settle  priorities,  and  it  was  found  that  the  debentures 
ranked  in  order  of  date,  so  that  there  would  be  no  money  to 
satisfy  the  plaintiff's  debenture,  it  was  held  that  he  was  entitled 
to  his  general  costs,  the  action  being  for  the  benefit  of  all  the 
debenture  holders  (n) . 

With  respect  to  the  costs  in  a  foreclosure  suit  of  a  defendant 
who  disclaims,  the  rules  are  established  (o)  that  if  such  defendant 
shows  that  he  never  had  and  never  claimed  any  interest,  or, 
having  an  interest,  that  he  had  disclaimed,  or  offered  to  disclaim, 
before  the  institution  of  the  suit,  he  is  entitled  to  his  costs  (p). 
But  if,  having  an  interest,  he  neither  disclaims  nor  offers  to 
disclaim  till  he  puts  in  his  defence,  he  is  not  entitled  (q) . 
These  rides  prevail,  though  the  plaintiff  never  applied  to  the 
defendant  to  disclaim  prior  to  the  institution  of  the  suit. 

The  prudent  course,  however,  for  a  mortgagee  before 
making  an  incumbrancer  a  party,  is  to  inquire  of  him  whether 
he  claims  any  interest,  and  so  to  give  him  an  opportunity  of 
disclaiming  before  any  costs  are  incurred  (>■). 

Whore,  however,  a  person  is  properly  made  a  party  in  the 
first  instance,  as  having  an  interest  in  the  mortgage  property, 
the  plaintiff  is  not  obliged  to  make  any  application  to  him  in 
order  to  ascertain  whether  he  claims  an  interest  or  not,  but  is 
entitled  to  a  disclaimer  from  him  if  ho  claims  no  interest  in 
Ihc  subject-matter  of  the  suit  (s). 


Until >i    v.    Wedgwood    Coal    and 
l,  n  Co.,  28  Oh.  D.  317. 

/,,,>,,/  v.  Wiga/n   Tramways  Co.) 
W.  N 

(o)  Ford  \-   l  "i1  of  Chesterfield,   16 

l'.<  ;iv.  61  8. 

,     Teed  v.  Carruthers,  'J  V.  &  C.  C. 
0.   31       Long  v.    Storie,   9   Ea.    642  ; 
/        Hon  v.   Key,   W.    N.   - 181 
j  ,   i         ■  .  /,■     til,  li.  I.'.  L3  Eq. 

210. 


(<y)  Cash  y.  Belcher,  1  Ha.  310 ; 
Appleby  v.  DuJce,  l  Ph.  272;  Grigg  v. 
Sturgis,  5  Ea.  93  ;  Qabriel  v.  Stttrgis, 
6  Ea.  '.i7  ;  Ohrley  v.  Jenkins,  1  Do  G. 
&  S.  543. 

(/•)    II  mi  us  v.   llfllini,   l(i  I'x.'iv.  2;")D  ; 

Ourney  v.   Jackson,    l  Stn.  &  G.  97  ; 
Day  v.  Gudgeon,  2  Ch.  I).  209. 

(»)  Maxwell  v.  Wightwick,  li.  I.'.  8 
Eq,  210.  See  Tipping  v.  Power,  l  Ea. 
106;  Talbott  v.  Kemshead,  4  K.  &  J. 
93. 
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As  a  general  rule,  a  defendant  who  puts  in  a  defence  instead     chap.  liv. 
of  a  simple  disclaimer  will  not  be  allowed  his  costs  (7).  Disclaiming 

So  where  an  assignee  of  the  mortgagor  put  in  an  answer  in  a  defendant 
foreclosure  suit,  stating  that  if  he  had  been  applied  to  he  would  defence. 
have  disclaimed  or  released  his  interest,  he  was  not  allowed  his 
costs  (ll). 

A  trustee  who  had  always  refused  to  act  being  made  a  party 
to  a  foreclosure  suit,  appeared  and  put  in  an  answer  in  which 
he  disclaimed  and  stated  that  he  never  had  claimed,  setting  out 
a  correspondence  which  showed  that  he  had  always  refused  to 
act ;  he  was  allowed  his  full  costs,  on  the  ground  that  the  bill 
might  have  stated  circumstances  showing  that  a  simple  disclaimer 
would  have  been  sufficient  (a?) . 

In  one  case  a  devisee  of  the  mortgagor  who  had  not  accepted  Formal  dis- 
the  devise  was  held  entitled  to  his  costs  as  a  person  who  had  o-enerallv 
never  had  or  claimed  any  interest  at  or  since  the  commencement  necessary, 
of  the  suit,  though  he  had  not  formally  disclaimed  (y) .     But  in 
other  cases  it  was  held  that  a  devisee  will  not  be  entitled  to 
his   costs   unless   he   has   formally  disclaimed  or  released   his 
interest  before  suit  (s),  or  put  in  a  disclaimer  after  suit  asking 
to  be  dismissed  without  costs  (a). 

Where  an  equitable  mortgagee,  being  made  a  defendant  to  What  will 
an  action  for  foreclosure,  wrote  to  the  plaintiff's  solicitor  stating  s^cient0 
that  he  was  willing  to  transfer  his  interest  and  disclaim,  but  disclaimer. 
did  not  execute  any  transfer,  nor  offer  to  be  dismissed  without 
costs,  it  was  held  that  there  was  no  sufficient  disclaimer  to  entitle 
him  to  costs  (b). 

The  rule  has  been  relaxed  in  some  cases  though  a  defendant 
has  not  actually  disclaimed.  So  where  the  party  shows  that  the 
demand  would  have  been  satisfied  had  it  been  made  before  the 
commencement  of  the  action,  the  Court  will  allow  him  his 
costs  (c)  ;  or  where,  before  action  brought,  he  had  consented  to 
join  in  conveying  the  estate  (d). 

It  seems,  however,  that,  as  a  general  rule,  an  offer  to  disclaim  Offer  to  dis- 
will  be  sufficient ;  so  that  where  a  person  who  is  made  a  defen-  defence!  °re 

(t)  Bradley  v.  Borlase,  7  "W.  R.  125.  See  Gray  v.  Adamson,  35  Beav.  383. 
See   Phillips  v.    Bavies,    7    Jur.    52;  (a)  Bavis  v.  Whitmore,  28  Beav.  617. 

Clarke  v.   Toleman,  42  L.  J.  Ch.  23;  See  Maxwell  v.  TTightwick,  L.  R.  3  Eq. 

Lewin  v.  Jones,  53  L.  J.  Ch.  1011.  210  ;  Greene  v.  Foster,  22  Ch.  D.  566. 

(m)  Ford  v.    White,    16   Beav.    120.  (b)  Roberts  v.  Hughes,  L.  R.  6  Eq. 

See  Lock  v.  Zomas,  15  Jur.  162.  20. 

(x)  Benbow  v.  Bavies,  11  Beav.  369.  (c)  Per  Wigram,  V.-C,  in  Gabriel  v. 

\y)  Higgins  v.  Frankis,  15  Jur.  277.  Sturgis,  5  Ha.  97,  101. 

(z)  Furber  v.  Furber,  30  Beav.  523.  {d)  Thompson  v.  Kendal,  9  Sim.  397. 
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dant  offers,  immediately  on  being  served,  to  disclaim,  and  to 
submit  to  dismissal  of  the  action  against  him  without  costs,  but 
is  compelled  to  put  in  a  defence  and  is  brought  to  a  hearing,  lie 
will  be  allowed  all  his  costs  subsequent  to  such  offer  (<?) . 

Where  a  defendant  wrote  to  the  plaintiff's  solicitor  offering 
to  consent  to  a  dismissal  of  the  action  without  costs,  and  to 
execute  a  release  at  the  plaintiff's  expense,  but  the  plaintiff 
brought  the  action  to  trial  setting  up  a  claim,  which  failed, 
against  that  defendant  for  delivery  of  certain  deeds,  it  was  held 
that  the  letter  contained  a  proper  offer  to  disclaim,  and  that  the 
disclaiming  defendant  was  entitled  to  his  whole  costs  (_/'). 

Where  a  defendant  parted  with  his  interest  after  action 
brought,  and  wrote  offering  to  disclaim  and  to  be  dismissed 
without  costs,  but  was  brought  to  a  hearing,  he  was  allowed  his 
costs  {(j) . 

It  seems  that  the  disclaimer,  or  offer  to  disclaim,  need  not 
expressly  submit  to  dismissal  of  the  action  without  costs  (//). 
But  if  the  disclaiming  defendant  appears  to  claim  costs,  they 
will  not  be  allowed  (i). 

The  general  rule,  that  a  person  who  has  an  interest  at  the 
time  of  the  action  brought,  and  is  therefore  properly  made  a 
party,  will  not  be  allowed  his  costs,  unless  he  disclaims,  or  offers 
to  disclaim,  is  enforced  against  defendants  who  are  subsequent 
incumbrancers  (/»•),  and  even  against  prior  equitable  incum- 
brancers, of  whose  incumbrances  there  was  no  notice  (/),  and 
against  their  respective  trustees  in  bankruptcy  and  such  trustees 
and  devisees  of  the  mortgagor  (id). 

A  trustee  in  bankruptcy  who  does  not  disclaim  will  be  refused 
costs  (»). 

So  a  trustee  to  bar  dower  of  the  mortgagor  is  properly  made 
a  party,  and  will  not  be  allowed  his  costs  against  the  mort- 
gagee (o). 


(e)  Davis  v.  Whitmore, 28  Beav.617; 
Qowing  \.  Mowbury,  II  \V.  K.  861  ; 
Joneev.  Uhind,  17  W.  R.  L091  ;  Billon 
v.  Ashurin,  Ht  Jup.  N.  B.  I  L9  ;  Talbott 
v.  Kent  head,  I  EL  &  •' .  93  ;  Oreene  \. 
■  ■  i  |     1 1 

Day  v.  Gudgen,  2  0h.   D.   209  ; 
i, i ,, ,.,  i .  Foster,  tup. 

i  lehwin,  12  W.  R.  366. 

/        .     / .      i      i  .i  .1  in .  L62. 
Bradley  v.  Borlaee,  7  W.  R.  126; 
U  \ .    II  ini, i, i  ick,   L.    R.   8    I  <i 
210. 


(k)  Joyce  v.  Dc  Molcyns,  3  Dr.  & 
VViir.  (i'.)S,  701. 

(/)  Gabriel  v.  Sturgis,  5  Ha.  97. 

(m)  Appleby  v.  Duke,  l  Ph.  272  ; 
Eughes  v.  Kelly,  3  Dr.  &  War.  495  ; 
Olarkt  v.  Wilmot,  1  Ph.  276;  Ohrley  v. 
.huh, ns,  i  De  <!.  &  S.  543.  But  see 
Gibson  v.  Nicol,  9  Beav.  403;  Pulton 
v.  Lambert,  L6  I-.  J.  Ch.  208 ;  and 
Sttcock  v.  Roynon,  2  Y.  &0.  C.  0.  376  ; 
Bed  qu.  thi   e. 

Ippleby  v.  Duke,  sup. 

(o)   Horrocks  v.  Ledsam,  2  Coll.  208. 
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iii. — Extraordinary  Costs,  Charges,  and  Expenses. — Where  the     chap.  ut. 
mortgagee  claims  any  extra  costs"  or  extraordinary  expenses,  over  inquiry  as  to 
and  above  the  costs  of  and  properly  incident  to  the  suit,  the  extra  costs- 
decree   must    contain    an    inquiry   as    to   costs,    charges,    and 
expenses,  other  than  costs  of  suit  (p),  and  a  sufficient  ground 
must  be  laid  for  such  inquiry  (q)  ;  and  where  such  inquiry  has 
been  omitted,  it  will  not  be  supplied  on  further  consideration  or 
on  petition  (;•). 

All  just  allowances,  however,  are  made  without  any  direction  Just  allow- 
in  the  decree  (s).     The  costs  of  an  action  were  included  under  ances* 
the  term  "  just  allowances,"  especially  as  the  costs  of  actions 
were  covered  by  the  terms  of  the  deed  (t). 

The  mortgagee's  costs  of  and  incident  to  the  negotiation  of  Costs  of 
the  loan,  the  investigation  of  the  mortgagor's  title,  and  the  furtigation 
preparation  and  execution  of  the  security,  are  usually  deducted  of  title>  &c- 
out  of  the  mortgage  money. 

If  this  is  not  done,  and  if  such  costs  remain  unpaid  when  an 
action  for  foreclosure  or  redemption  is  brought,  it  is  not  free 
from  doubt  how  far  the  mortgagee  will  be  entitled  to  payment 
of  those  costs  as  a  condition  for  redemption  by  the  mortgagor. 

In  a  recent  case  (it),  where  an  action  was  brought  to  foreclose 
an  equitable  mortgage  by  deposit  of  deeds  accompanied  by  a 
memorandum,  whereby  the  mortgagor  agreed  to  execute  a  legal 
mortgage  of  all  his  "  estate  and  interest "  in  the  premises  com- 
prised in  the  deeds,  the  following  costs  were  allowed  to  the 
mortgagee : — Costs  of  correspondence  with  a  surety  who  had 
given  a  promissory  note  for  part  of  the  debt ;  costs  of  corre- 
spondence with  the  mortgagor  as  to  the  legal  mortgage  which 
the  mortgagor  refused  to  execute. 

But  in  the  case  referred  to  the  Court  refused  to  allow  the 
costs  of  investigating  the  mortgagor's  title  on  the  ground  that 
the  contract  was  merely  for  a  mortgage  of  such  estate  and 
interest  as  the  mortgagor  had.  But  it  would  seem  very 
doubtful  whether  in  any  case,  in  the  absence  of  special  agree- 

(p)    Merriment    v.   Bonner,    10   Jur.  (s)  Ord.  XXXIII.  r.  8. 

N.  S.  534  ;    Tipton  Green  Co.  v.  Tipton  (t)  Blackford  v.  Davis,  L.  R.  4  Ch. 

Moat  Co.,  7  Ch.  D.  192.  A.   304.    And  see  Wilkes  v.   Saunion, 

{q)  Herriman  x.  Bonner,  sup. ;  Bolin-  7   Ch.    D.    188;    Sees  v.    Metropolitan 

broke  v.  Minde,  25  Ch.  D.  795.  Board  of  Works,  14  Ch.  D.  372  ;  Bolin- 

(r)  Horlock    v.  Smith,   1    Coll.   287,  broke  v.  Hinde,  25  Ch.  D.  795. 
293;  Barron  \.  Lancefteld,  17  Beav.  208.  {><)  National  Provincial  Bank  of  Eng- 

land v.  Games,  31  Ch.  D.  582,  C.  A. 

VOL.  II. R.  D  D 


1192 


MORTGAGEE'S  RIGHTS,  ETC. ACCOUNTS. 


Costs  of 
extraneous 
matters  not 
allowed. 


Perfecting1 

equitable 

charge. 

Remuneration 
for  personal 
trouble. 

Costs  of 
receiver. 


Mortgagee 
receiver. 


Sol  id  tor- 
mortgagee. 


Auction,  ex 

I  ■'gee. 


merit,  costs  of  investigating  the  mortgagor's  title  can  be  charged 
against  the  property  (%). 

If  the  mortgage  goes  off,  it  is  clear  that  the  mortgagee  cannot 
maintain  an  action  against  the  mortgagor  for  recovery  of  the 
costs  of  negotiating  the  loan  or  investigating  the  title  (y). 

A  mortgagee  "will  not  be  allowed  costs  incurred  by  him  for 
matters  not  necessarily  connected  with  the  mortgage  security. 
So,  the  Court  disallowed  the  costs  attending  the  preparation  and 
execution  of  a  deed  executed  by  the  mortgagee  by  way  of 
declaration  of  trust  to  a  person  who  supplied  the  money  for  the 
advance  (z). 

The  costs  of  perfecting  an  equitable  mortgage  by  conveyance 
or  surrender  falls  on  the  mortgagor  (a). 

A  mortgagee  cannot,  as  a  general  rule,  charge  for  his  personal 
trouble,  even  though  there  be  a  special  stipulation  to  that  effect  (b) . 

There  may,  however,  be  an  agreement  between  the  mortgagee 
and  mortgagor  for  the  appointment  of  a  receiver  which  will  be 
allowed  (c)  ;  or,  in  the  absence  of  such  an  agreement,  the  mort- 
gagee may,  if  the  mortgage  is  by  deed,  appoint  a  receiver  under 
his  statutory  power  so  soon  as  his  power  of  sale  has  become 
exerciseable,  and  the  remuneration  agreed  upon  or  prescribed 
by  statute  will  be  allowed  in  account  as  part  of  the  mortgagee's 
costs,  charges,  and  expenses  (d). 

But,  if  the  mortgagee  appoints  himself  as  receiver,  he  will 
not  generally  be  allowed  any  remuneration,  and  he  will  be 
liable  to  account  as  mortgagee  in  possession  (e) . 

A  fortiori,  the  commission  will  be  disallowed  where  the  mort- 
gagee, being  the  mortgagor's  solicitor,  prepared  the  mortgage 
and  inserted  therein  the  stipulation  for  a  commission  (/'). 

On  the  same  principle,  mortgagees  who  became  trustees  of  a 
creditor's  deed,  and  appointed  one  of  their  number  to  receive  the 
rents,  were  not  allowed  to  add  his  commission  to  the  mortgage 
debt  (g). 

AId  where  a  mortgagee  with  power  of  sale  was  member  of 
a  firm  of  auctioneers  who  sold  for  him,  it  was  held  that  they 


Gregg  v.  Slater,  22  Bear.  314. 
{}/)  See  atttt ,  p.  19. 

Martin,  6  Bing.  160. 

(a)  l'i ."    v.    Bw  y,   L.   R.    16    E  [, 
163,  a. 

(b)  Seepo  t,  p. 

[e)  Sec  ante,  p.  '.i 1 6. 


(/!)  Chambers  v.  Goldwin,  9  Ves.  254. 

(e)  French  v.  Huron,  2  Atk.  120 ; 
Scott  v.  Brest,  ~i  T.  l,\  288. 

(/)  Eyre  v.  Hughes,  2  Ch.  D.  lis. 
Bee Comyns  \.  Corny ns,  lr.  II.  5  Eq.  683. 

(<y)  Nicholson  v.  Tutin,  3  K.  &  J. 
L69. 
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were  not  entitled  to  commission  (It),  unless  the  sale  was  under     chap.  liv. 

the  direction  of  the  Court  (/). 

But  under  the  custom  of  trade,  an  agreement  by  the  mort-  Custom  of 

ti 
gagor   of   ships   for  the  mortgagee  to  make  sales   under   the 

security  at  a  rate  exceeding  the  rate  of  brokerage  is  valid  (/), 

and  mortgagees  of  ships  and  cargoes  selling  under  an  order  of 

the  Court  will  be  allowed  the  ordinary  commission  of  brokers 

acting  under  its  authority  (/). 

Where  also  a  mortgagee  purchased  the  equity  of  redemption,  Sale  with 
reserving  to  the  mortgagor  a  right  of  re-purchase  within  a  purchase. 
limited  time,  to  be  barred  if  the  profits  in  any  half-year  were 
not  sufficient  to  pay  the  interest,  in  ascertaining  the  profits,  the 
mortgagee  was  not  allowed  to  charge  commission  (/.•) .  Similarly, 
a  mortgagee  in  possession  of  the  business  of  a  newspaper  was 
not  allowed  to  charge  credit  prices  for  printing  (/). 

Much  discussion  has  arisen  on  the  question  to  what  extent  West  India 
a  mortgagee  of  a  West  India  estate  may  charge  commission. 
The  result  of  the  different  cases  appears  to  be  that,  whilst  he  is 
mortgagee  out  of  possession,  he  may  stipulate  for  the  consign- 
ments of  the  produce,  and  charge  commission  on  the  net  produce 
as  a  compensation  for  his  trouble  (m).  But  without  such  a 
stipulation  in  the  mortgage  deed,  the  Court  will  not  appoint 
him  the  consignee  whilst  he  is  out  of  possession  (n).  But  when 
he  is  in  possession,  he  stands  in  precisely  the  same  situation  as 
a  mortgagee  in  possession  in  England ;  and  consequently, 
although,  if  he  employ  another  person  as  consignee,  commission 
may  be  charged,  yet  if  he  chooses  to  be  consignee  himself,  he 
has  no  commission  (0). 

The  rule,  which   prohibits   payments   or  allowances   to  the  Rule  not 
mortgagee,  is  not  affected  by  the  repeal  of  the  usury  laws  (p),  affected  b7 
and  is  still  rigidly  adhered  to  by  the  Courts  with  a  view  of  usury  laws, 
preventing  oppressive  bargains  (7). 


(A)  Mathison  v.  Clarke,   3  Drew.  3 ;  Forrest  v.  Elwes,  2  Mer.  68 ;  Bertrand 

Broad  v.  Selfe,  9  Jur.  N.  S.  885.  v.   Bavies,    31    Beav.    429;    Saijers  v. 

(j)  Arnold  v.  Garner,  2  Ph.  231.  Whitfield,  1  Knapp,  133;  Cox  v.  Champ- 

(k)  Ogden  v.  Battams,  1  Jur.  N.  S.  neys,  sup. 

791.  (p)  Croft  v.  Graham,  2  De  G.  &  S. 

{I)  Robertson  v.  Norris,  1  GifL  428,  155,  161  ;  Earl  of  Aylesford  v.  Morris, 

436.  L.  R.   8   Ch.  A.  484';    James  v.  Km; 

[in)  Btmbury  v.  Whiter,  1   J.  &  "W.  40  Ch.  D.  449,  459;  Mainland  v.   Up- 

255  ;   Faulkner  v.  Daniel,  3  Ha.  218.  John,  41  Ch.  D.  126,  138. 

(n)    Cox  v.  Champneys,  Jac.  576.  (?)  Broad  v.  Selfe,  9  Jur.  N.  S.  S85  ; 

(0)  Leith  v.lrvine,  1  My.  &  K.  277;  Banrett  v.  Hartley,  L.  R.  2  Eq.  789; 

Chambers  v.  Goldwin,  9  Ves.  271.     See  Eyre  v.  Hughes,  2  Ch.  D.  148. 
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Upon  the  principle  that  a  mortgagee  cannot  be  allowed  to 
charge  for  his  personal  trouble,  it  has  till  recently  been  a  settled 
rule,  that  a  solicitor-mortgagee  could  not  charge  profit-costs, 
whether  he  acted  for  himself  alone  (r)  or  for  himself  and  a 
co-mortgagee  (s).  But  if  the  solicitor-mortgagee  was  in  partner- 
ship with  others,  it  would  seem  that  the  proper  course  was  that 
the  amount  of  the  profit-costs  should  be  ascertained,  and  that 
the  partners,  other  than  the  mortgagee,  should  be  allowed  the 
like  shares  in  such  profit-costs  as  they  would  be  entitled  to  in 
respect  of  the  general  business  of  the  firm  (/). 

But  now  by  the  Mortgagees'  Legal  Costs  Act,  1895  (it),  it  is 
enacted  as  follows  : — 

Sect.  2. — "(1-)  Any  solicitor  to  whom,  either  alone  or  jointly 
with  any  other  person,  a  mortgage  is  made,  or  the  firm  of  which 
such  solicitor  is  a  member,  shall  be  entitled  to  receive  for  all 
business  transacted  and  acts  done  by  such  solicitor  or  firm  in 
negotiating  the  loan,  deducing  and  investigating  the  title  to  the 
property,  and  preparing  and  completing  the  mortgage,  all  such 
usual  professional  charges  and  remuneration  as  he  or  they  would 
have  been  entitled  to  receive  if  such  mortgage  had  been  made  to  a 
person  not  a  solicitor,  and  such  person  had  retained  and  employed 
such  solicitor  or  firm  to  transact  such  business  and  do  such  acts ; 
and  such  charges  and  remuneration  shall  accordingly  be  recoverable 
from  the  mortgagor. 

"(2.)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act." 

Sect.  3. — "  (1.)  Any  solicitor  to  or  in  whom  either  alone  or  jointly 
with  any  other  person  any  mortgage  is  made  or  is  vested  by  transfer 
or  transmission,  or  the  firm  of  which  such  solicitor  is  a  member, 
shall  be  entitled  to  receive  and  recover  from  the  person  on  whose 
behalf  the  same  is  done,  or  to  charge  against  the  security  for  all 
business  transacted  and  acts  done  by  such  solicitor  or  firm  subse- 
quent and  in  relation  to  such  mortgage,  or  to  the  security  thereby 
<  ] -i  ti i ted  or  the  property  therein  comprised,  all  such  usual  professional 
charges  and  remuneration  as  he  or  they  would  have  been  entitled 
to  receive  if  such  mortgage  had  been  made  to  and  had  remained 
vested  in  a  person  not  a  solicitor,  and  such  person  had  retained 
and  employed  such  solicitor  or  firm  to  transact  such  business  and 
do  such  acts ;  and  accordingly  no  such  mortgage  shall  be  redeemed 
except  upon  j)ii\inont  of  such  charges  and  remuneration. 

"  (2.)  This  section  applies  to  mortgages  made  and  business  trans- 
acted and  acts  done  either  before  or  after  the  commencement  of 
lliis  Act." 


(,■)  Field  v.  Eopkim,  n  Oh.  D.  524  ; 
/         r.  Wynn-Mackensie,    L894)  I  <  h. 

218. 

/,'.  Voody,  Fithet  r.  Doody,  (1898) 
1  i  h.   129.     §(  •■  /.'<   /'  allia,  Exp.  Lie- 

,  26  Q.  B.  I>.  I7'i;  Stone  \. 
Lickoriih,  (1891]  2  Oh. 


(/)  lis  Dow/I/,  sii/i.  ;  1'urc  v.  Winni- 
nzie,  sup.  See  Welby  v.  Still, 
W.  N.  (1893)  91  ;  &  Eollit,  W.  N. 
(1893)  L95. 

(«)  68  &  69  Vict.  o.  25.  This  Act 
came  into  operation  on.  the  6th  of  July, 
L896. 
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Sect.  4.   "In  this  Act  the  expression  'mortgage'  includes  any      chap.  liv. 
charge  on  any  property  for  securing  money  or  money's  worth."  _  _  .  .       ~ 

Where  a  solicitor-mortgagee  had,  by  a  judgment  given  before 
the  passing  of  this  Act,  been  disallowed  profit-costs,  and  applied  retrospective. 
after  the  passing  of  the  Act  for  an  extension  of  time  for  an 
appeal  on  the  ground  that  sect.  3  of  the  Act  is  not  retrospective, 
it  was  held  that  the  Act  was  not  intended  to  interfere  with 
judgments  which  had  already  been  given,  and  extension  of  the 
time  was  refused  (x). 

A  mortgagee  will  generally  be  allowed  all  costs  and  expenses  Costs  of 
reasonably  and  properly  incurred   by  him  in  maintaining  or  enfordno-"  °r 
defending  his  rights  or  in  enforcing  his  security.  security. 

The  mortgagee  will  be  allowed  the  costs  of  all  actions  of  Costs  of 
ejectment  or  for  the  recovery  of  land  or  otherwise  properly  ejec  me 
incurred  (//),  including  costs  against  a  surety  (z). 

But  an  equitable  mortgagee  was  not  allowed  the  costs  of  an 
unsuccessful  attempt  to  defend  an  action  at  law  for  the  recovery 
of  the  premises  (a). 

In  an  action  for  foreclosure,  the  mortgagee  will  generally  be  Costs  of 
allowed  the  costs  of  an  action  previously  instituted  by  him  in  covenant  or 
the  Queen's  Bench  Division  in  which  he  has  recovered  judgment  Don(i' 
for  the  amount  of  the  debt  (b).     This  rule  was  questioned  in 
one  case  (c)  ;  and  in  another  case  (d)  a  mortgagee's  costs  of  an 
action  on  a  collateral  bond  given  by  the  mortgagor  were  dis- 
allowed.    But  the  rule  appears  to  be  now  settled. 

In  a  suit  for  redemption  by  a  second  mortgagee,  the  first  Costs  of 
mortgagee  was  allowed  extra  costs  incurred  by  him  in  a  suit  for  au^^di^ 
foreclosing  the  mortgagor  (<•).  redemption 

The  mortgagee  of  a  fund  in  Court  is  entitled  to  the  costs  of 
obtaining  a  stop  order,  at  least  if  he  had  authority  under  the  order, 
mortgage  deed  to  obtain  the  order  (and  it  would  seem  to  be  the 
same  if  otherwise) ;  though  such  expenses  are  not  allowed  by 
the  taxing  master  under  the  common  order  to  tax  the  costs  of 
the  mortgagee,  but  must  be  specially  mentioned  in  the  order 
for  taxation  (,/'). 

(x)  Eyre  v.  Wynn- Mackenzie,  (189G)  (b)  National  Provincial  Bank  of Eng- 

1  Ch.  135,  C.  A.  land  v.   Games,   31   Ch.  D.   582.     See 

(//)  Merrimany.  Bonner,  10  Jur.  N.  S.  Ellison  v.  Wright,  3  Russ.  458. 
534;  Ellison  v.    Wright,   3  Russ.   458.  (<■)  Me  r  rim  an  v.  Bonner,  10  Jur.  N.S. 

See  National  Provincial  Bank  of  Eng-  534. 

land   v.    Games,    31    Ch.    D.    582,    at  (d)  Lewis  v.  John,  9  Sim.  336. 

p.  592,  C.  A.  (e)  Merriman  v.  Bonner,  sup.;  Lomax 

(z)  Ellison  v.  Wright,  sup.  v.  Hide,  2  Vern.  185. 

(a)  Pryden  v.  Frost,  3  My.  &  Cr.  670.  (/)    Waddilove  v.  Taylor,  6  Ha.  307. 

See  Grimsby  v.  Webster,  8  W.  R.  725. 
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In  practice,  questions  of  this  kind  are  usually  precluded  by 
the  expense  of  obtaining  a  stop  order  being  retained  out  of  the 
loan. 

A  mortgagee  will  not  be  allowed  the  costs  of  appearing  in 
and  defending  an  action  instituted  between  persons  claiming  an 
interest  in  the  equity  of  redemption,  but  in  which  his  interest 
as  mortgagee  is  not  affected  (g) . 

Nor  will  the  costs  be  allowed  of  an  unsuccessful  suit  by  the 
mortgagee  for  specific  performance  when  selling  under  his 
power  of  sale,  which  fails  from  the  misdescription  of  the  pre- 
mises in  his  contract  (//) ;  nor  the  costs  of  defending  his  title  to 
the  mortgage  debt  against  a  third  party  (7)  ;  nor  the  costs  of  an 
unsuccessful  defence  to  a  suit  against  the  mortgagee  by  the 
tenant  for  life  to  set  aside  the  mortgage  as  against  the  remain- 
derman (/,•). 

The  mortgagor  cannot  get  back  the  property  until  he  has 
paid  his  surety  all  costs  properly  incurred  by  his  surety  (/.•). 

A  surety  cannot  charge,  as  against  a  puisne  mortgagee,  the 
costs  of  defending  an  action  by  the  mortgagee  whose  security 
he  has  paid  off,  inasmuch  as  such  costs  are  only  a  simple 
contract  debt  (/) . 

The  mortgagee  (m)  will  be  allowed  all  costs  necessarily  in- 
curred by  him  in  maintaining  the  title  to  the  estate  (n),  renewing 
leases  (o),  or  in  establishing  his  security  (p),  in  preserving  the 
estate  by  payment  of  head  rent  (q),  or  for  the  redemption  of 
land  tax  (;•),  or  in  perfecting  his  title,  as  by  payment  of 
the  fines  and  fees  upon  admission  to  copyholds,  and  the 
costs  of  procuring  a  necessary  Act  of  Parliament  (s) ,  also  fines 
in  a  building  society  mortgage  (7),  discounts  on  the  renewal  of 
bills  of  exchange  secured  by  the  mortgage  discounts  (/<), 
also   the  costs   of   his  solicitor   on  paying   off   tho   mortgage, 


(</)  Doe  d.  Pearson  v.  Roe,  0  Biug. 

Pears  v.  Ceeley,  i">  Beav,  209. 
/    rher  v.  Watkins,  2  John.  133. 
/      ' ■ ,     v.    Watkins,    ■  up.  ;    Re 
Keane,  \,.  R.  12  Eq.  1 15,  L23. 

h  v.  Bloxham,  2  II.  &  M.  457. 
\    to  *«  hal  i  tpi  uses  "l  r<  pair  , 
ill  be  allow ed  to  a  mi irl gagee  In 
possession,  too  post,  p.  L205. 

Oodjn  i  \.  Watson,  3   At  I 
Lang  ton  v.  Lanfftm.7  DeG.  M.\  <;.•';(); 
/  v.  Qillan,  6   Ha,    l  ;  Sandon   \ . 

TToopi  r,  6  Beav.  2  16. 
(»j   Laoan    v.   Merlin  .    '■>    Atk.    I; 


Manlove  v.  Bale,  '2  Vera.  S-l ;  Woolley 
v.  l)raq,  2  Anst.  551. 

(/>)  'l'dly  v.  Wathen,  1  De  G.  M.  & 
G.   Mi. 

(7)  Burrowes  v.  Molloy,  2  J.  &  L.  521 . 

(■•)  Knowles  v.  Chapman,  Set  mi,  5th 
cd.  L639. 

(.v)  Ledger  v.  Groome,  Seton,  5th  ed. 
1639. 

(/i  "Provident,  \r.  Soc.  v.  Greenhill, 
9  I  !i.  I).  L22.  Sec  Pilkington  v.  Baker, 
\\  .  N.  (1877)  210;  Parker  v.  Butcher, 
L.  B.  8  Eq.  762,  M.  !.'. 

(11)  Fenton  v.  Blackwood,  L.  R.  5  P. 
0.  1G7. 
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and  making  out  a  list  of  deeds  (x),  and  the  costs  of  an  order  cnAr-  LIV- 
for  the  delivery  of  the  title  deeds  out  of  chambers,  where  they 
have  been  deposited  in  a  regular  suit  for  the  administration  of 
the  mortgagee's  estate  (y),  will  be  allowed  to  his  executors  ;  but 
where  the  mortgagees  were  executors  and  engaged  in  an  ad- 
ministration suit,  and  the  mortgagor  had  no  notice  of  the  suit 
nor  of  their  character  of  executors,  and  the  title  deeds  were 
afterwards,  in  pursuance  of  an  order  in  the  suit,  deposited  in  the 
Master's  office,  the  costs  of  getting  the  deeds  out  of  the  office  on 
redemption  were  fixed  on  the  mortgagees  (s) . 

Interest  is  allowed  on  proper  advances  made  by  the  mort-  Interest  on 
gagee  for  the  benefit  or  support  of  the  estate  and  the  security  ;  expenses. 
thus,  interest  has  been  allowed  upon  fines  paid  for  the  renewal 
of  leaseholds  (a),  or  premiums  on  life  policies  (b),  or  sums  ex- 
pended in  support  of  the  title  (e)  ;  or  in  the  redemption  of  land 
tax  (d)  ;  on  costs  paid  under  an  indemnity  (e)  ;  and  on  interest 
paid  under  a  covenant  to  indemnify  (/). 

If  the  mortgagor  elect  to  be  foreclosed,  the  mortgagee  has  no 
remedy  against  him  for  expenses  incurred  in  maintaining  the 
property  in  mortgage,  such  as  payment  of  calls  on  shares  mort- 
gaged, nor  for  legal  liabilities  attached  to  the  property,  but 
from  the  time  the  former  elects  to  redeem,  the  mortgagee 
becomes  a  trustee  for  him,  and  as  such  is  entitled  to  be 
indemnified  against  all  such  expenses  and  liabilities  (g) . 

A  mortgagee  is  not  entitled  to  interest  on  his  taxed  costs,  Interest  on 
unless  they  are  directed  to  be  added  to  his  security,  in  which 
case  the  costs  will  carry  interest  at  the  rate  of  4  per  cent,  per 
annum  from  the  date  of  the  taxing  master's  certificate,  not  from 
the  date  of  the  judgment  (//). 

Where  a  puisne  incumbrancer  takes  proceedings  which  have  Preserving 
the  effect  of  securing  a  fund  for  the  benefit  of  all  the  incum-  benefit  of  all 
brancers,  his  costs  of  such  proceedings  will  be  first  paid  out  of 
the  fund  in  priority  to  the  charges  of  the  other  incumbrancers, 

(x)   Wakefield  v.  Kewbon,  8  Jur.  735.  (c)   Wainman  v.  Bowher,  8  Beav.  363. 

(y)  Burden  v.  Oldaker,  1  Coll.  105.  \f\  Executors   of  Fergus  v.   Gore,   1 

(z)  Reed  v.  Freer,  13  L.  J.  Ch.  417.  Sch.  &  L.  107. 

(a)  Munlove   v.    Bale,    2   Vem.    84 ;  (g)    P/icuv     v.     Gillan,     5     Ha.     1  ; 

Laeon  v.  Mertins,  3  Atk.  4  ;    Woolley  v.  Wroughton  v.  Turtle,  11  M.  &  W.  561  ; 

Drag,  2  Anst.  551.  Lawrance  v.  Boston,  7  Exch.  28  ;  Lang- 

{b)  Bellamy  v.  BricJcenden,  2  J.  &  H.  ton  v.  Langton,  7  De  G.  M.  &  G.  30. 

137;  Hodgson  v.  Hodgson,  2  Keen,  704.  (h)   Eardlcy   v.   Knight,   41    Ch.    D. 

(c)  Godfrey  v.  Watson,  3  Atk.  518.  537,    C.   A.     See  Lizard  t.  Bicketts, 

(d)  Enowles  v.  Chapman,  Seton,  5th  L.  R.  14  Eq.  291. 
ed.  1639. 
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the  costs  of  such,  incumbrancers  being  added  to  their  securities 
according  to  their  respective  priorities  (//). 

Questions  often  arise  whether  the  mortgagee  is  entitled  to 
insurance  premiums  as  part  of  his  expenses. 

Premiums  of  fire  insurance  paid  by  the  mortgagee,  when  the 
mortgagor  is  under  no  contract  to  insure,  will  not  be  allowed  to 
the  mortgagee  whether  in  possession  or  not ;  for  the  mortgagee, 
insuring  for  his  own  benefit  and  not  being  liable  to  account  for 
the  insurance  money,  cannot  charge  the  mortgage  estate  (t). 
But  when  insurance  was  authorized,  premiums  were  allowed  to 
the  mortgagee,  although  he  had  insured  in  a  mode  different 
from  the  terms  of  the  deed,  but  as  nearly  conformable  thereto 
as  circumstances  would  admit  (J). 

Even  where  there  is  a  covenant  to  insure  by  the  mortgagor, 
premiums  paid  by  the  mortgagee  insuring  without  a  power  will 
not  be  allowed  as  against  puisne  incumbrancers,  as  the  sum 
secured  prior  to  their  charge  ought  not,  in  the  absence  of  express 
stipulation,  to  be  increased  as  against  them  (/.•). 

Notwithstanding  these  authorities,  fire  insurance  premiums 
were  allowed  under  "  just  allowances  "  (/)  :  as  a  covenant  to 
insure  runs  with  the  land(w),  and  is  a  covenant  affecting  the 
thing  demised  or  mortgaged  (;?),  a  mortgagee's  insurance  on 
buildings  would  always  enure  for  the  benefit  of  the  estate,  and 
consequently  he  ought,  as  against  the  mortgagor,  to  be  allowed 
the  premiums  in  all  cases  where  there  is  a  covenant  by  the 
mortgagor  to  insure  (o) . 

The  decisions  above  referred  to  are  also  subject  to  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (p),  under  which  a 
mortgagee  has  the  power  (unless  negatived  or  limited  by  express 
declaration  in  the  security),  after  any  omission  by  the  owner,  to 
insure  the  premises,  and  add  the  premiums  with  interest  to  his 
security. 

Premiums  of  life  insurance  due  to  an  insuranco  office  (being 


Ih,    T'unl    v.    I'.url  of   <In  \t<  r/itltl,   21 

Beav.  126.     Bee  Wright  v.   Kirby,  23 
l  (63  ;    Batten,    Proffitt,  and  Scott 

v.  Dartmouth  "Harbour  Commrs.,  46  <'li. 
D.  612. 

■ ,  Dob  on  v.  I.n.,,1,  I  !><■(:.  k  S. 
676;  Bellamy  v.  Brickenden,  2  J.  & 
II.  L37 J  Hodgson  v.  Hodgson,  2  Keen, 
7ni  .  Broohi  v.  Stone,  84  L.  J.  Gh.  261. 
I'.ni    ee  ii  Jnr.  pt.  2,  j>.  221. 


(,/')  Dobson  v.  Land,  sup. 

(/.•)  Brooke  v.  Stone,  sup. 

(/)  Scholefieldy.  Lockwood,  11  W.  R. 
'<■')■'>,  iv\«  r.srd  on  other  grounds,  9  Jur. 
N.  S.  738,  1258. 

(in)  Spencer's  Case,  •>  Rep.  17. 

(;/)    /  a  linn  v.  Smith,  ,r>  B\  &  Aid.  1. 

(e»j  I  );i v.  Conv.  1th  cd.  Vol.  II.  pt.  2, 
p.  .07. 

(p)  Sect,  19. 
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mortgagees) ,  which  the  mortgagor  has  agreed  but  failed  to  pay,     chap,  liv. 
will  be  allowed  the  mortgagees  (q)  ;  if  the  policy  has  actually 
been  effected  by  the  society  in  its  own  office  (>•)  ;  but,  without 
a  covenant,  the  amount  paid  cannot  be  recovered  in    action, 
although  the  amount  may  be  added  to  the  mortgage  debt  (s). 

Mortgagees  of  a  policy  of  life  assurance  will  be  allowed  sums 
paid  for  premiums  with  interest  at  4  per  cent.,  and  from  the 
death  of  the  tenant  for  life  at  5  per  cent,  (t),  for  the  six  years 
before  the  certificate  («). 

A  mortgagee  will  generally  be  entitled  to  his  costs  of  attempts  Costs  of 
to  realize  his  security  by  the  proper  exercise  of  his  powers  and  securitjr° 
remedies,  though  such  attempts  prove  ineffectual. 

Where,  in  an  action  for  foreclosure  brought  by  a  first  mort-  Costs  of  abor- 
gagee,  the  second  mortgagee  paid  a  sum  of  money  into  Court 
in  order  to  obtain  an  order  for  sale  in  lieu  of  foreclosure,  it  was 
held  that  the  money  was  applicable  to  indemnify  the  mortgagee 
for  his  expenses  of  an  abortive  attempt  to  sell  (v). 

The  costs  of  an  abortive  sale  under  the  mortgage  have  been 
allowed  without  special  order  (%) ,  even  in  a  case  where  the  sale 
went  off  from  the  dishonour  of  a  bidder's  cheque  accepted  by 
the  auctioneer  without  inquiry  as  to  his  stability  (y). 

But  a  mortgagee  will  not  be  allowed  the  costs  of  his  appli-  Costs  of  leave 
cation  for  leave  to  bid  at  the  sale  of  the  mortgaged  property  (z) .  to  ^^   °  c 

(q)  Earl  FilzwilUam  v.  Price,  4  Jur.  137.     See  Seton  on  Decrees,  5th  ed. 

N.  S.  889  ;  Brown  v.  Price,  4  Jur.  N.  S.  p.  1638. 

882  ;    Scholefield  v.  Lockwood,    9   Jur.  (t)  Corsellis  v.  Potman,  L.  R.  4  Eq. 

N.  S.  738.  156. 

(r)  Grey  v.  Ellison,  1  Giff.  438.  (x)  Webster  v.  Patteson,  W.  N.  (1882) 

(s)  Brown  v.  Price,  sup.  10. 

(t)   Gill  v.  Downing,  L.  R.  17  Eq.  (>/)  Fairer  v.  Lacey,  Hartland  §  Co., 

316.  31  Ch.  D.  42. 

(it)  Bellamy  v.  Brickenden,  2  J.  &  H.  (;)  Exp.  Williams,  1  D.  &  C.  489. 
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Section  Y. 
Of  Accounts  against  Mortgagees  in  Possession. 

i, — Mode  of  taking  the  Accounts  generally. — Where  a  mort- 
gagee has  entered  into  possession  (d),  whether  the  action  be 
brought  by  the  mortgagor  for  redemption,  or  by  the  mortgagee 
for  foreclosure,  the  usual  order  of  the  Court  is  that  an  account 
shall  be  taken  of  the  rents  and  profits  of  the  mortgaged  here- 
ditaments received  by  the  mortgagee,  or  by  any  other  person  or 
persons  for  his  use,  or  which,  without  his  wilful  default,  might 
have  been  so  received,  and  that  the  amount  found  due  on  the 
footing  of  such  account  be  deducted  from  the  amount  found  due 
to  the  mortgagee  under  his  mortgage  (e). 

The  mortgagee  is  subject  to  an  account  from  the  time  he  takes 
possession.  The  usual  mode  of  taking  accounts  against  the 
mortgagee  in  possession  is  to  set  the  total  amount  of  rents  and 
profits  received  by,  or  found  to  be  chargeable  to,  him  against 
the  whole  amount  due  upon  the  mortgage  debt,  viz.,  in  discharge 
successively  of  the  interest  of  the  mortgage  debt,  and  of  money 
advanced  for  costs  and  improvements,  and  then  of  the  principal 
of  the  same  moneys  (/). 

Although  interest  is  in  arrear  when  possession  is  taken,  if 
there  has  been  a  sale  of  part  of  the  premises,  the  surplus  pro- 
ceeds of  the  sale,  after  payment  of  interest  and  costs,  are  appli- 
cable in  discharge  of  an  equivalent  amount  of  the  principal,  and 
the  accounts  are  continued  in  the  ordinary  course,  but  on  the 
footing  of  the  diminished  principal  (g). 

Where  the  debt  far  exceeds  the  value  of  the  property,  and 
the  accounts  are  useless,  the  mortgagor  is  still  entitled  to  the 
accounts ;  but,  that  the  mortgagee  may  fix  him  with  the 
expense  of  the  accounts  if  vexatiously  asked,  the  order  must  be 
prefaced  that  the  accounts  are  given  at  the  request  of  the 
mortgagor  (//). 

A  decree  for  wilfu]  default  is  ordored  against  a  mortgagee  in 
I   .  si     ion,  although    there   is  no  charge  in    the  pleadings  or 


,/,  The  liabilities  of  a   mortg 

in    posa     ion     ;■'  mi  i ally    have    been 

con  idered  anU ,  pp,  80 1  et  seq. 

Bee  Sit. .m,  Mil.  i.i.  p.  1620.     Bee 

aJ  '.   Brandon   v.  Brandon,    10  W.   R>. 

287. 


(/)   Webb  v.  Ror&e,  2  Boh.  &  L.  0G1. 
{//)  Thompson   v.   Hudson,  L.  B.  10 
Eq.  497. 

(//)   Taylor  v.  Mos(i/»,  25  Ch.  D.  48, 
C.  A. 
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proof  at  the  trial  (/)  :  and  this  is  said  to  be  the  only  instance  in     chap.  liv. 
which  the  Court  directs  an  account  in  this  form  without  a  special 
case  (k) ,  although  a  purchaser,  whose  purchase  has  been  set  aside 
and  ordered  to  stand  as  a  security,  is  within  the  rule  (/). 

Such  a  decree  extends  to  the  proceeds  of  sale;  but  no  question 
can  be  raised  thereunder  as  to  the  validity  of  sale  or  the 
adequacy  of  price  (/;?). 

A  judgment  creditor  in  possession  under  an  elegit  is  not,  it  Liability  of 
seems,  accountable  for  wilful  default  as  between  himself  and  creditor. 
other  incumbrancers    in    respect    of    rents  which   he  has  per- 
mitted the  owner  to  receive  before  any  proceedings  have  been 
taken  (n). 

Whether  in  point  of  fact  the  mortgagee  has  been  guilty  of 
wilful  default  is  a  matter  of  inquiry  on  taking  the  account  (o) . 

ii. — Account  of  Moneys  received  by  Mortgagee. — A  mortgagee  Account  of 
in  possession  must  account  for  the  full  amount  of  the  rents  and  pron"ts. 
profits  received  by  him  or  by  his  agent  for  his  use  (p). 

The  mortgagee  must  set  out  full  and  particular  accounts  of 
rents  and  profits  received  by  him  as  mortgagee  in  possession  (7). 
So,  where  in  a  redemption  action  the  mortgagees  brought  in  an 
account  purporting  to  show  their  receipts  in  respect  of  the  rents 
and  profits  of  the  mortgaged  property,  but  which  in  fact  only 
showed  a  lump  sum  received  by  them  from  their  agent  then 
deceased,  it  was  held  that  the  mortgagees  were  bound  to  set  out 
a  further  account  setting  out  full  particulars  of  the  amounts 
received  (>•). 

Any  rents  or  profits  received  by  the  mortgagee  subsequent  Rents,  &c. 
to  the  decree  must  be  brought  into  account,  although  the  decree  fe^iee.   a  er 
does  not  expressly  extend  to  future  rents  and  profits  (s) .    Where 
a  mortgagee  receives  rents  after  the  account  has  been  taken,  he 
must  account  on  affidavit  for  the  amount  up  to  the  time  when 
the  matter  is  finally  settled  (t) . 

(0  Mayer  v.  Hurray,  8  Ch.  D.  424  ;  (0)  Noyes  v.  Pollock,  30  Ch.  D.  33G, 

explaining  Job  v.  Job,  6  Ch.  D.  562.  at  p.  342. 
See  also  Williams  v.Price,  1  S.  &St.  581.  {p)  Moroney  v.  O'Dea,  1  Ba.  &  Be. 

(/.•)   Lord   Kensington    v.   Bouverie,    7  118  ;  Lord  Trimleston  v.  Hamill,  1  Ba. 

De  G.  M.  &  G.  134,  156.  &  Be.  377,  385. 

{I)  Adams  v.  Sworder,  2  De  G.  J.  &  (?)  Elmer  v.   Creasy,   L.   R.   9   Ch. 

S.  44.  A.  69. 

{in)  Mayer  v.  Murray,  8  Ch.  D.  424.  {>■)  Noyes  v.  Pollock,  30  Ch.  D.  336, 

(»)  Boiton   v.    Lloyd,    1    Moll.    30  ;  C.  A. 
McDonnell  v.  Walshe,   2    Dr.   &   War.  (s)  Lord  Penrhyn  v.  Hughes,  5  Ves. 

252 ;   O'Brien  v.  Mahon,  2  Dr.  &  War.  99,  106. 
306.  (t)  Oxenham  v.  Ellis,  18  Beav.  593. 
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CHAP.  LIV. 

At  what  rate 
mortgagee  is 
chargeable 
•with  rents. 


Restrictive 
lease  by 
mortgagee  in 
possession. 


When  an  oc- 
cupation rent 
is  chargeable. 


A  mortgagee  who  enters  into  receipt  of  the  rents,  accounts 
for  rents  according  to  the  rate  which  has  heen  reserved,  and 
the  rate  at  which  the  premises  were  let  when  he  took  possession 
will  he  taken  to  he  the  rate  at  which  it  was  let  during  the  whole 
time  of  his  possession,  unless  the  contrary  is  shown  (u)  ;  and 
where  a  lease  hy  the  mortgagor  to  the  mortgagee  is  set  aside, 
the  mortgagee  will  not  he  charged  with  more  than  the  rent 
reserved  in  the  lease,  unless  it  is  proved  that  a  higher  rent  could 
have  heen  obtained  (a?)  ;  and  the  rate  reserved  will  be  continued 
until  the  first  payment  after  action  brought,  from  which  time 
a  fair  rent  will  he  fixed  by  the  Court  (//)  ;  and  generally  the 
mortgagee  cannot  usually  be  charged  with  more  than  he  has 
received,  or  according  to  the  actual  value  of  the  land,  unless  it 
can  be  proved  that,  but  for  his  gross  default,  mismanagement,  or 
fraud,  he  might  have  received,  more  (z).  In  taking  the  account, 
if  the  mortgagor  prove  the  estate  to  have  been  let  at  a  certain 
rent  at  any  time  during  the  mortgagee's  possession,  the  onus 
will  be  thrown  on  the  mortgagee  to  show  that  such  was  not  the 
rent  during  the  whole  period  of  his  possession  (a) . 

Where  mortgagees  in  possession,  who  were  brewers,  let  the 
premises  subject  to  a  restrictive  covenant  by  the  tenant  that  he 
should  take  his  supply  of  beer  exclusively  from  them,  it  was 
held  that  the  mortgagees  must  account  for  such  additional  rent 
as  would  have  been  receivable  for  the  premises  if  there  had  been 
no  restriction,  but  not  for  the  profit  made  by  the  mortgagees  by 
sale  of  beer  to  the  tenant  (b) . 

A  mortgagee  in  actual  occupation  of  the  mortgaged  property 
is  liable  to  an  occupation  rent  computed  upon  its  full  value  (e)  ; 
but  a  mortgagee  will  not  be  charged  an  increased  occupation 
rent  by  reason  of  the  value  of  the  property  having  been 
increased  by  lasting  improvements  made  by  him,  unless  the 
expenses  of  such  improvements  are  allowed  to  him(<<).  It 
seems  thai  1he  Court  will  not  in  a  redemption  suit  direct  the 
chief  olerk  to  charge  the  defendant  with  an  occupation  rent 
unless  tlie  plaintill  alleges  that  the  defendant  has  been  in  the 


',/  Blaoklook  v.  Barnes,  Bel.  Oa.  in 
Oh,  63;  Lord  Trimlettm  v.  Kamill,  l 
Ba.  &  Be.  377,  885. 

Oubbint  v.  Creed,  2  Boh.  &  L.  214. 

//  ebb  v.  Uorhe,  2  Bch.  6  L.  661. 

///'/</'/  v.  hi hIkihi,  2  Y.  &  c. 
Ex.  117. 

Blackloch  v.  Barn* .  Bel.  Oa.  In 


Oh.  63. 

(b)  II 7///V  v.  City  of  London  Brewery 
Co.,  42  Oh.  I).  237,  0.  A. 

{<■)  Lord  TrimUston  \.  Watnill,  1  Ba. 
&  Be.  377,  1586. 

(</)  Bright  v.  Campbell,  54  L.  J.  Ch. 
1  (i?7,  0.  A.  As  to  allowances  for  im- 
provcmcntH,  hco post,  p.  1205. 
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actual  occupation  of  the  premises.  A  mere  allegation  of  posses-  chap.  liv. 
sion  and  receipt  of  the  rents  and  profits  by  the  defendant  is  not 
sufficient  (e) .  And  where  the  mortgage  security  consists  of  a 
lease  granted  to  the  mortgagee  at  a  fair  rent,  to  be  retained  by 
him  in  payment  of  his  debt,  the  profits  will  be  accounted  for  on 
the  footing  of  that  rent  (/). 

Where  a  mortgagee  who  had  taken  possession  sold  the  mort-  Allowing 
gaged  lands  under  his  power,  and  by  arrangement  with  the  euterfnto 
purchaser,  allowed  him  to  go  into  possession  four  months  before  possession 

,-,,  'lie  •         i;ti  -l-j      before  com- 

tne  day  appointed  for  completion,  but  did  not  require  him  to  pietion. 

pay  any  rent,  it  was  held  that  the  mortgagee  was  not  charge- 
able with  an  occupation  rent  for  the  period  during  which  the 
purchaser  had  been  in  possession  before  completion  (g)  ;  but 
Cotton,  L.  J.,  in  that  case  suggested  that,  if  the  mortgagee 
had  acted  unreasonably,  he  might  have  been  chargeable  on  the 
ground  of  wilful  default  (k). 

A  mortgagor  who  is  precluded  from  asking  for  redemption  by  Accounts  of 
reason  of  a  sale  by  a  mortgagee  who  has  been  in  possession  may  ga^by 
bring  an  action  for  an  account  of  rents  and  profits  received,  or  mortgagee, 
which  ought  to  have  been  received,  by  the  mortgagee  while  in 
possession,  as  well  as  of  the  proceeds  of  sale  (7). 

A  grantor  of  an  annuity  cannot  maintain  an  action  for  an  Accounts 
account  of  the  rents  and  profits  received  by  the  annuitant,  under  ^iniuitaut  in 
a  demise  for  securing  the  annuity,  without  an   offer  to  redeem  possession. 
on  the  terms  contained  in  the  deeds,  or  on  equitable  terms  to  be 
settled  by  the  Court  (/>'). 

iii. — Allowances  to  Mortgagee  for  Outgoings. — A  mortgagee 
in  possession  is  entitled,  in  bringing  in  his  accounts,  to  credit 
himself  with  payments  representing  outgoings  incident  to  his 
possession  as  mortgagee ;  and  a  proviso  in  the  mortgage  deed 
limiting  the  total  amount  recoverable  thereunder  will  not 
extend  to  such  outgoings  (/). 

"Where  a  mortgagee  has  entered  into  possession,  though  he  is  Mortgagee 
not  entitled  to  any  personal  benefit  for  himself   beyond   the  ^fig^0111* 
interest  (m),  and  therefore  will  not  be  allowed  for  his  trouble  agent. 

(e)    Truloch    v.   Roby,    2    Ph.    395  ;  (t)  Shepard  v.  Jones,  21  Ch.  D.  469, 

Shepard  v.  Jones,  21  Ch.  D.  469,  C.  A.  C.  A. 

(/)  Moroney  v.  O'Dea,  1  Ba.  &  Be.  (k)  Euobell  v.    White,    2    T.    &    C. 

109.  Ex.  15. 

(g)  Shepard  v.  Jones,  21  Ch.  D.  469,  (/)    White  v.  City  of  London  Brewery 

C.  A.  Co.,  42  Ch.  13.  237,  C.  A. 

(h)  lb.  at  p.  483.  (m)  Ante,  p.  1192. 
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Opening 
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in  receiving  the  rents  of  the  estate  himself  («) ,  yet,  if  the  col- 
lection of  the  rents  he  troublesome,  he  may  appoint  an  agent  or 
bailiff  to  collect  them  at  the  expense  of  the  estate  (o)  ;  and  it 
makes  no  difference  in  this  respect  that  the  estate  is  vested  by 
way  of  mortgage  not  in  himself,  hut  in  a  trustee  for  him  (p). 
Commission  at  five  per  cent,  paid  to  agents  for  collecting  rents 
has  been  allowed  («/).  An  improper  allowance  of  commission  is 
a  ground  to  surcharge  and  falsify  (r). 

A  mortgagee  in  possession  is  entitled  to  be  allowed,  even  after 
account  settled,  for  crops,  manure,  &c,  for  which  he  remains 
liable  to  pay  to  an  outgoing  tenant  of  the  mortgaged  property 
according  to  the  custom  of  the  country  (s) .  The  same  rule 
would,  no  doubt,  apply  to  compensation  which  a  mortgagee 
might  be  called  on  to  pay  under  the  Agricultural  Holdings  Act 
(England),  1883(7). 

If  a  mortgagee  is  specially  authorized  to  work  mines,  he  will 
be  allowed  the  expenses  incurred  in  doing  so,  with  interest  (it). 

A  mortgagee  in  possession  of  open  mines  is  not  bound  to 
advance  more  money  on  them  than  a  prudent  owner  would  on 
his  own  estate  ;  and  he  will  not  be  removed  from  management 
of  them,  except  upon  clear  proof  of  gross  mismanagement  (.r) . 

A  mortgagee  will  not  be  allowed  his  expenses  in  opening 
mines  or  quarries,  but  must  speculate  at  his  own  hazard ;  he 
will  be  charged  with  the  receipts,  but  not  allowed  his  expenses 
of  severance,  or  otherwise  (//).  So,  where  mortgagees  of  a  lease- 
hold colliery  entered  into  possession  and  obtained  from  the  free- 
holder a  lease  to  a  trustee  for  them  containing,  amongst  other 
covenants,  a  covenant  to  leave  pillars  of  coal  to  support  the 
roof ;  they  sublet  the  colliery,  and  gave  to  their  sub-lessees 
permission  to  work  and  remove  the  pillars ;  it  was  held  that 
the  mortgagees  were  chargeable  with  the  full  value  of  the  coal 
subject  to  deduction  of  the  expense  of  bringing  it  to  the  surface, 
but  not  for  costs  of  severance  (z). 


Bonithon   v.   Kockmore,   1    Vern. 

316;    French    v.    Baron,   2    Atk.    120. 

Bee  Chatnbert  v.  Qoldwin,  9  Ves.  271  ; 

"Eyre  v.  Hughes,  2  Ch.  D.   148;    Union 

I:, ml,  of  London  \.  Ingram,  16  Ch.  D. 

JZavanagh  \.  Working  Men* '$  Benefit 

Building  8oc.,    LI  96    I  [r.  B   56,  C    \. 

Godfrey  v.  Watson,  3  Atk.  618. 

r  p)    1 1.,, ,    \ .  Bendy,  '■'■  Madd,  170. 

,9  -I  lit-.  N.  S. 
id  19,  revei  ed  on  1 be  queul ion  whel her 
ag(  ni  i'  oomzDJ  don  shall   be  allowi  d, 


see  1G  Ch.  D.  at  p.  57. 

(>•)   long  staffs  \ .  Ft  nwieJc,  10  Ves.  404. 
Bee  ante,  p.  I L42. 

is)  Oxenham  v.  Ellis,  18  Beav.  593. 

(/)  40  &  47  Vict.  o.  61. 
a)  Norton  v.  Cooper,  5  DeG.  M.  &  G. 
728. 

(.;•)  Rows  v.  //  noil,  ■!  J.  &  W.  553. 
Hughi  i  \    Wtlliams,  12  Vei .  493  ; 
Thorneycroft  v.  Crockett,  2  II.  L.  C.  239. 

(z)   Taylor  v.  Mostyn.  33  Ch.  L>.  22G, 
0.  A. 
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But  a  mortgagee  with  an  insufficient  security  may  open  new     chap.  irv. 


or  work  abandoned  mines,  and  will  be  only  liable  to  account  for  Mortgagee 

with  insufli 
cicnt  .security. 


the  profits  or  royalty,  and  not  for  the  value  of  the  ore  raised,  or  ™ 


the  damage  caused  to  the  surface  (a). 

Mortgagees  permitting  strangers  to  work  mines  have  been  Permitting 
held  accountable  for  the  proceeds  (b).  work°mines. 

If  there  be  reason  to  think  that  mines  have  been  recklessly  Reckless 
worked,  with  a  view  to  undue  profit,  so  as  to  leave  them  unfit  wor  ing' 
for  further  working  without  a  great  outlay,  the  Court  will  direct 
an  inquiry  as  to  the  working,  and  will  charge  the  mortgagees 
with  the  amount  of  the  loss  or  damage  caused  by  such  improper 
working  (c). 

Before  taking  possession  of  mines,  mortgagees  are  not  answer-  Mortgagee 
able  in  respect  of  acts  of  trespass  and  improper  appropriation  prevtous'acts 
of  adjoining  minerals  by  their  mortgagor ;    but  they  cannot  of  mortgagor. 
avail  themselves  of  any  facilities  thus  acquired  (d). 

Where  a  mortgage  of  a  block  of  residential  chambers  con-  Carrying  on 
tained  a  power  for  the  mortgagee  on  default  to  enter,  and  mortgaged 
manage,  and  receive  the  rents  and  profits  of  the  premises,  and 
default  having  been  made,  the  mortgagees  took  possession, 
and  managed  the  business  at  a  loss,  and  subsequently  sold  the 
premises,  it  was  held  that  the  mortgagees  were  entitled  to  be 
allowed,  out  of  the  proceeds  of  sale,  the  losses  incurred  in  the 
management  (e). 

The  mortgagee  in  possession  is  bound  to  act  as  a  provident  Default  in 
owner,  and  he  will  be  liable  for  wilful  default  if,  being  in  pos-  buildino-sf 
session  under  a  mortgage  of  unfinished  leasehold  buildings,  he 
neither  sells  the  property  nor  completes  the  buildings,  whereby 
the  leases  are  forfeited  (/). 

Unless  the  sanction  of  the  mortgagor  has  been  obtained,  the  Repairs  and 
mortgagee  will  not  be  allowed  for  substantial  repairs,  not  being  ^^g^" 
strictly  necessary,  or  for  improvements,  unless  the  value  of  the 
property  has  been  increased  thereby  (g). 

Indeed,  according  to  some  older  cases,  even  substantial  im-  Substantial 
provements  have  been  disallowed,  unless  done  with  the  consent  ^^3™" 

(a)  Millett  v.  Bavey,  31  Beav.  470.  C.  A. 

(b)  Hood    v.    Huston,    2    Giff.    692,  (/)  National  Bank  of  Australasia  v. 
appealed    and    compromised,    2    Jur.  United,  $c.  Co.,  4  App.  Cas.  391. 
917.    See  Millett  v.  Bavey,  sup.  ;  Elias           (//)   Knowles    v.    Spence,    Mos.    226; 
v.  Griffith,  8  Ch.  D.  521,  528,  C.  A.  Murphy  v.  Meade,  1  Jones,  620;  Johnson 

(c)  Mulhallen  v.  Marum,  3  JJr.  &  v.  Bourne,  2  Y.  &  C.  C.  C.  268  ;  Felly  v. 
War.  317  ;  Taylor  v.  Mostyn,  33  Ch.  D.  Wathen,  16  Jur.  47  ;  Sandon  v.  Hooper, 
226,  C.  A.  6  Beav.  246  ;    Tipton  Green  Collier//  Co. 

(d)  Powell  v.  Aiken,  4  K.  &  J.  343.        v.  Tipton  Moat  Colliery  Co.,  7  Ch.  D. 

(e)  Bompas  v.  King,  33  Ch.  D.  279,        192. 
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Pankruptcy. 


of,  or  acquiesced  in  after  notice  by,  the  mortgagor  (//).  And  a 
mortgagee  can  hardly  be  said  to  be  safe  in  making  improve- 
ments on  the  mortgaged  property  without  such  consent  or 
acquiescence  (/). 

But  the  tendency  of  later  decisions  appears  to  be  more  favour- 
able to  the  mortgagee  in  this  respect,  and  it  has  been  laid  down 
that,  prima  facte,  a  mortgagee  who  has  expended  money  in 
improvements  is  entitled  to  an  inquiry  whether  the  outlay  has 
increased  the  value  of  the  property,  and  to  be  allowed  such 
outlay  so  far  as  the  value  is  proved  to  have  been  increased 
thereby  (A-).  And  where  a  mortgagee  had  raised  the  question 
of  improvements  made  by  him  in  his  pleadings  and  supported 
it  by  evidence,  and  the  mortgagor  did  not  in  his  pleadings  raise 
any  objections  to  the  claim,  the  outlay  was  allowed  (/). 

It  is  to  be  remarked  that  it  is  not  a  matter  of  course  to  direct 
an  inquiry  whether  money  has  been  laid  out  by  the  mortgagee 
in  lasting  improvements,  if  such  mortgagee  has  not  given  any 
evidence  in  support  of  the  fact  (m) . 

The  improvements  must  not  be  such  as  to  improve  the  mort- 
gagor out  of  his  property  (»). 

If  he  unnecessarily  pulls  down  buildings,  and  erects  new 
buildings  without  the  consent  of  the  mortgagor,  he  is  liable  for 
any  loss  of  rent  which  is  thereby  occasioned,  and  will  not  be 
allowed  for  lasting  improvements  and  repairs,  if  the  result  of  the 
whole  is  that  the  value  of  the  property  is  not  increased  (o) . 

A  second  mortgagee  is  not  allowed  improvements  against  a 
first  mortgagee  (/;) . 

A  mortgagee  will  not  be  allowed  improvements  in  mines  (</). 

The  Court  of  Bankruptcy  has  power  to  give  leave  to  make 
improvements,  and  to  add  the  expenses  to  the  mortgage  debt  (r). 

Under  the  stat.  8  &  9  Vict,  c.  56,  the  mortgagee  or  incum- 
brancer in  fee  in  possession  may  obtain  authority,  by  application 
to  the    Lord  Chancellor  or  the  Master  of  the  Rolls,  to  make 


<h  Banian  \.  Hooper,  14  L.  J.  Ch. 
1 20 .  Unity  Bank  v.  King,  l  .Tur. 
N.  S.  170,  L.  J.;  Jortin  v.  8.  A'.  Bail. 
Co.,  6D<  G.  M    &  G.  270. 

Lord  Trvmli  ton  v.  Hamill,  1  Pa. 
,'.   Bi 

Shepard  v.  Jones,  21  Oh.  I>.  169, 
0.  A.;  Houghton  v.  Sevenoaks  "Estate 
Co.,  W.   N.   (1884    248;    Henderson  v. 

..,/,    L894)  A    0.  L50,  L63,  J.  0. 

Pouell  v.  Trotter,  l  Dr!  &  8. 
868.     Bee  Hipkins  v.   Amory,  2  Gifl. 


(in)  Sandon  v.  Hooper,  14  L.  J.  Ch. 
120. 

(h)  Sandon  v.  Hooper,  14  L.  J.  Ch. 
120. 

(«)  Sandon  v.  Hooper,  sup, ;  Gubbins 
v.  Creed,  2  Boh.  &  L.  214. 

(/))  Landowners,  A<\  Drainage  \-  In- 
•  Co.  v.  Ashford,  16  Ch.  D. 
412. 

(v)  Thorneyeroft  r.  Crockett,  2  II.  L. 
C.  239. 

(r)   Exp.  Smith,  3  M.  &  A.  C3. 
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improvements  by  draining,  &c,  the  expenses  to  be  a  charge  on     chap.  i.iy. 
the  land,  payable  by  instalments,  with  interest  (s). 

Interest  is  not  as  a  matter  of  course  allowed  on  sums  expended  Interest  on 

■l  l  c  \       i  i         expenditure 

by  a  mortgagee  tor  repairs  (r)  ;  but  m  some  cases  interest  has  0n  repairs,  &c. 
been  allowed  on  expenditure  in  necessary  repairs  or  lasting  im- 
provements as  from  the  time  when  the  expense  was  incurred  (u). 

The  same  principle,  which  operates  in  favour  of  the  mort- 
gagor, will  operate  in  favour  of  his  puisne  incumbrancers  ;  as 
where  a  man  having  made  several  mortgages  of  his  land,  the 
first  mortgagee  filed  his  bill  of  foreclosure  against  the  mort- 
gagors and  the  other  incumbrancers  ;  a  decree  nisi  was  obtained, 
and,  to  save  the  estate,  one  of  the  puisne  incumbrancers  and  de- 
fendants, with  the  consent  of  the  other  incumbrancers,  redeemed, 
upon  an  understanding  between  them  that  the  others  should 
redeem  him  by  a  given  day ;  the  money  was  not  paid  by  them, 
and  after  twenty  years'  possession  and  considerable  sums  laid  out 
in  improvements,  redemption  was  decreed,  and  the  defendant  who 
had  redeemed  the  first  mortgagee,  and  therefore  stood  in  his  place, 
was  allowed  only  necessary  repairs  and  lasting  improvements  (ce) . 

Where  a  grantee  of  a  rent-charge  takes  possession,  and  incurs  Right  of 
expenses  in  necessary  repairs,  he  has  not,  like  a  mortgagee  in  aSowance  for 
possession,  any  equity  against  the  owner  of  the  land  subject  to  repairs,  &c. 
the  rent-charge,  who,  on  payment,  has  a  legal  right  of  entry ;  if 
the  grantee  has  a  right  to  be  reimbursed  the  expenses,  it  must 
be  under  the  terms  of  his  grant  (y). 

Though  costs  and  expenses  properly  incurred  for  work  done 
on  the  mortgaged  property  must  be  paid  by  the  mortgagor  as  a 
condition  of  redemption,  they  do  not  constitute  a  debt,  by  virtue 
of  implied  contract,  recoverable  for  which  an  action  can  be  main- 
tained by  the  mortgagee  against  the  mortgagor  (s). 

iv. — Of  taking  Accounts  with  Rests. — Where,  in  taking  the  When  the 
accounts  of  real  estate,  it  appears  that  the  rents  and  profits  beCordered'to 
received  by  a  mortgagee  in  possession  materially  exceed  the  betaken 
interest  due  on  the  mortgage  debt,  the  Court  may  direct  a 
balance  to  be  struck  and  the  surplus  rents  and  profits,  after 

(.f)  See  also  9  &  10  Vict.  c.  101 ;   10  See  also  decrees  in  Godfrey  v.  Watson, 

&  11  Vict.  c.  11.  3  Atk.  518  ;  Neesom  v.  Clarkson,  4  Ha. 

{t)  Seton,    5th    ed.    p.    1640.      See  97  ;  Moore  v.  Painter,  6  Jur.  903. 
cases  there  cited.  (x)  Extern  v.  Greaves,  1  Vern.  138. 

(u)   Quarrell  v.    Bechford,    1    Madd.  (y)  Hooper  v.  Cooke,  2  Jur.  N.  S.  527. 

281  ;    Webb  v.  Rorke,  2  Sch.  &  L.  676  ;  (z)  Exp.  Fewings,  Re  Sneyd,  25  Ch. 

Eyre   v.  Hughes,  2   Ch.  D.   148,   164.  D.  338,  C.  A. 

VOL.  II. R.  E  E 
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meeting  the  interest,  to  be  applied  yearly,  or  sometimes  half- 
yearly,  in  the  reduction  of  the  principal  (s).  This  is  called 
taking  the  account  with  rests.  Rests  will  not  be  directed  if  the 
excess  of  rents  and  profits  is  trifling  (a). 

The  principle  on  which  rests  are  directed  in  such  cases  is, 
that  where  a  mortgagee,  so  long  as  any  principal  moneys 
remain  due  under  his  mortgage,  receives  rents  and  profits  in 
excess  of  the  interest  from  time  to  time  due  to  him,  and,  instead 
of  paying  over  such  surplus  to  the  mortgagor,  retains  it,  and 
applies  it  to  his  own  use,  it  is  not  just  that  the  mortgagor 
should  continue  to  pay  interest  on  the  whole  mortgage  debt ; 
but  the  surplus  rents  and  profits  periodically  retained  by  the 
mortgagee  must  be  deemed  to  have  been  so  retained  in  reduction 
of  the  principal. 

The  form  of  a  decree  with  rests  is  as  follows : — 

1.  Account  of  principal  and  interest  and  costs. 

2.  Account  of  rents  and  profits  on  the  foot  of  wilful  default,  &c. 

3.  And  let  what  shall  appear  to  be  due  on  the  said  account  of 
rents  and  profits  be  applied  first  in  discharging  the  interest,  and 
then  in  sinking  the  principal  money  secured  by  the  mortgage,  and 
if  the  same  shall  break  in  upon  the  principal,  then  rests  are  to  be 
made  from  time  to  time,  and  interest  to  be  computed  only  on  the 
residue  thereof  (b). 

Or  the  following  : — 

And  in  taking  the  said  account  of  the  said  rents  and  profits, 
annual  rests  are  to  be  made  of  the  clear  balance  of  such  rents  and 
profits  in  the  hands  of,  &c,  and  interest  is  to  be  computed  on  such 
respective  balances  at  a  rate  of  4  per  cent,  per  annum,  and  in  taking 
such  annual  rests,  except  the  first,  the  interest  of  each  preceding 
balance  is  to  be  included  in  such  balance,  so  as  to  charge  the 
said,  &c,  with  compound  interest  thereon  (c). 

The  proper  mode  of  taking  the  account  with  rests  appears  to 
be,  that  as  soon  as  the  mortgagee  has  received  a  sum  exceeding 
the  amount  of  interest,  a  rest  should  be  made,  and  from  that 
date  the  subsequent  annual  rests  should  be  computed,  so  that  if 
11  io  dale  of  the  mortgage  deed  be  in  July,  and  the  mortgagee 
r.  i  livid  sums  in  February  exceeding  the  interest  then  due,  a 
resl  should  be  laki-n  in  February,  and  annual  rests  be  thonce- 
I'orili  computed  from  thai  time,  and  not  from  July  (d). 

A   balance  iiiusi    be  si  ruck   at    cadi   rest   by    deducting    the 

(z)   Thorneyoroft  v.  Crockett,  2  II.  L. 

(a)  8htphard  v.  Elliot,  1  Madd.  254. 
■  ton,  16  !0. 
Gotham  \.  //  i  ',  i  Bi  av.  380,   See 
r  ■  ton,  L621. 


(il I  Hum i in/ imi  v.  Warwood,  T.  &  R. 
177.  As  tn  the  effeol  of  a  direction  on 
a  deoree  that  I  he  chief  olerk  .shall  make 

animal  rr.sts,  Bee  I li  it/liiiiijtini  v.  (Irani, 
5  M\  .  &  Or.  268,  .■mil  cases  there  cited. 
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amount  of  the  payments  from  the  amount  of  the  receipts,  and     chap.  liv. 
charging  interest  on  the  balance  up  to  that  time  (?)  ;  and  the 
interest  of  each  preceding   balance  must   be   included   in  the 
balance  then  stated,  and  interest  computed  on  the  total  amount, 
so  as  to  charge  the  accounting  party  with  compound  interest  (/). 

A  direction  to  take  the  account  with  rests  is  not  of  course  ;  Account  with 
the  usual  course  is  not  to  give  such  a  direction  (g) .     The  right  J^  * 0ntl,e- 
of  the  mortgagee  not  to  be  paid  off  piecemeal  must  be  taken  cial  grounds, 
into  consideration  (h).     Some  special  grounds  must  therefore  be 
shown,  as  that  the  rents  and  profits  received  by  the  mortgagee 
during  his  possession  have  considerably  exceeded  the  interest  (/) ; 
so  if  he  has  set  up  an  unfounded  claim  to  the  equity  of  redemp- 
tion (/.•),  or  denies  his  character  as  an  incumbrancer  (/) ;  so  where 
a  mortgagee  in  possession  comes  to  a  settlement  of  accounts,  by 
which  it  appears  that  no  interest  is  then  due,  or  the  interest 
then  due  is  converted  into  principal,  and  the  mortgagee  after- 
wards continues  in  possession  (m). 

If  no  sjaecial  grounds  are  shown  for  a  direction  to  take  annual 
rests  as  from  the  beginning  of  the  account,  the  Court  will  not 
generally  direct  annual  rests  as  from  a  later  date,  so  long  as 
anything  remains  due  under  the  mortgage  (n). 

The  chief  clerk  must  not  take  annual  rests  of  rents  received, 
unless  specifically  directed  by  the  decree  (o)  ;  and  where  direc- 
tions are  omitted  they  cannot  be  directed  in  chambers  under 
15  &  16  Yict.  c.  86,  s.  54,  or  under  Ord.  XXXIII.  r.  2  (p). 

Where  there  is  a  material  excess  of  rent,  the  fact  that  no  Rests  directed 
interest   was   in   arrear  when   possession   was   taken   may  be  whereno 
regarded  by  the  Court,  when  taken  with  other  circumstances,  interest  iu 
as  affording  a  special  ground  for  directing  rests  to  be  taken  (</) . 

(e)  Baphaclv.  Bochm,  11  Ves.  92, 110.  Dr.  &  War.  258. 

(/)   Yates  v.  Hambly,  1  Madd.  14.  (m)   Wilson  v.  Cluer,  3  Beav.  136. 

(g)  Davis  v.  May,  19  Ves.  382;  Finch  (n)   Davis    v.    May,    19   Ves.    382; 

v.  Brown,    3    Beav.    70  ;     Horlock   v.  Latter  v.  Dashivood,  6  Sim.  462  ;  Wilson 

Smith,  1  Coll.  287  ;  Donovan  v.  Fricker,  v.   Cluer,   3  Beav.    136;    Scholefield  v. 

Jac.  168;  Baldwin  v.  Lewis,  4  L.  J.  Lockwood,  32  Beav.  439.    Hat  see  infra, 

(N.  S.)  Ch.  113.  p.  1211. 

{h)  Horlock  v.  Smith,   1    Coll.  287.  (o)   Gould  v.   Tancred,   2   Atk.  533  ; 

See  Ashworth  v.  Lord,  36  Ch.  D.  545,  Webber  v.  Hunt,  1  Madd.  13  ;  Davis  v. 

at  p.  551.  May,  G-.  Coop.  240  ;   Fowler  v.  Wight- 

(i)  Gould  v.    Tancred,   2  Atk.   533  ;  wick,   cited   ib. ;   Donovan   v.   Fricker, 

Donovan  v.  Fricker,  Jac.  168;    Schole-  Jac.  168  ;  Neesom  v.  Clarkson,  4  Ha.  97. 
field  v.  Ingham,  C.  P.  Coop.  477.  (p)  Kelson  v.  Booth,  3  De  G.  &  J. 

(k)  Montgomery  v.  Calland,   14  Sim.  119. 
79  ;  Douglas  v.  Culcerwcll,  4  De  G.  F.  (</)  Slicphard  v.  Elliot,  4  Madd.  254  ; 

&  J.  20  ;  National  Bank  of  Australasia  Nelson  v.  Booth,  3  De  Gr.  &  J.  119,  127  ; 

v.  United,  §c.  Co.,  4  App.  Cas.  391.  Scholefield  v.  Lockwood,  32  Beav.  439  ; 

(I)  Incorporated  Soc.  v.   Richards,   1  Moore  v.  Painter,  6  Jur.  903. 
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But  the  Court  will  not  generally  direct  rests  if  the  interest 
was  in  arrear  when  the  mortgagee  took  possession  (;•).  It  seems 
that  rents  which  are  in  the  hands  of  a  receiver  when  the  mort- 
gagee is  let  into  possession,  and  which  are,  hy  a  prior  decree, 
directed  to  be  paid  over  by  him  on  passing  the  accounts  to  the 
mortgagee  (although  such  payment  does  not,  in  fact,  take  place 
till  long  after)  will,  with  reference  to  this  question  of  an  arrear 
of  interest  being  due,  be  taken  as  already  paid  when  the  mort- 
gagee took  possession  ;  and  the  same  rule  applies  to  money  in 
Court,  and  which  by  the  decree  is  directed  to  be  paid  to  the 
mortgagee  in  part  satisfaction  of  his  debt  (s). 

From  the  circumstances  of  the  case,  the  mere  fact  of  an  arrear 
of  interest  being  due,  or  not,  when  the  mortgagee  takes  posses- 
sion, may  not  be  decisive  upon  the  question  of  rests ;  thus, 
where  the  mortgagee  is  desirous  to  take  possession  to  defend  his 
mortgage  (s),  or  the  mortgagee  has  been  driven  by  the  acts  of 
others  to  take  possession,  and  been  harassed  by  litigation  and 
thereby  put  to  costs  (even  though  the  costs  have  afterwards 
been  adjudged  to  be  paid  him  by  his  opponent),  and  his  own 
conduct  has  been  free  from  harshness  or  vexation  ;  or  if,  in  the 
case  of  leaseholds,  the  security  is  endangered  by  non-payment 
of  ground-rent,  or  insurance,  or  through  want  of  repairs  (t),  or 
where  possession  is  taken  of  a  copyhold  to  avoid  a  forfeiture  (u), 
rests  will  not  be  directed  against  him,  though  no  rent  was  in 
arrear  when  he  entered  into  possession. 

If  interest  was  in  arrear  when  the  mortgagee  took  possession, 
the  fact  that  such  arrears  were  subsequently  paid  off  will  not  be 
a  ground  for  a  direction  to  take  the  account  against  the  mort- 
gagee with  rests  (x) . 

Rests  are  not  directed  where  the  occupation  is  under  an 
agreement  for  tenancy  with  the  mortgagor  (//) . 

Where  bills  have  been  given  for  the  arrears  of  interest  when 
the  mortgagee  takes  possession,  which  are  afterwards  dis- 
honoured, no  rests  are  directed,  for  the  interest  is  considered  to 
have  been  in  arrear  when  possession  was  taken  (z). 

If  rests  have  been  directed  in  a  redemption  suit  afterwards 
abandoned,  and  a  foreclosure  suit  is  commenced  by  the  niort- 


(r)  Stephen*  v.  Wellvngt,  l  L.J.(N.B.) 
Oh.  281  ;  Wil  on  v.  Oluer,  3  Beav.  L86; 
Moore  v.  Painter,  6  Jur.  908. 

(*)  Eorlock  v.  Smith,  I  Ooll.  287. 

[t    Patch  v.  Wild,  80  Bear.  99. 


27 


>)    Carta-    v.   .lames,    W.   N.     (1881) 

(.»•)  Finch  v.  Brown,  '■'<  Beav.  70. 

(if)    I'ft</e  V.    I/nnrnwl,    1   CI.  &    I-'.   I!'.)'.). 

I  )  Dobson  v.  Land,  4  DeGh  &  S.  .575. 
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gagee,  the  accounts  will  be  taken  with  rests  in  the  new  suit,     chap.  liv. 
although  there  is  no  evidence  in  the  new  suit  to  warrant  a  decree 
with  rests  (a). 

If  a  mortgagee  continues  in  possession  after  the  rents  and  Interest, 
profits  received  by  him  have  fully  satisfied  the  debt,  he  will  be  a„.ainst     °  *" 
regarded  as  availing  himself  of  another  man's  money  for  his  mortgagee. 
own   use   and    benefit,   and    he   ought    to    be   charged    with 
interest  (b) . 

Where,  therefore,  a  large  balance  is  found  to  have  been  due 
from  the  mortgagee  at  the  time  of  the  commencement  of  the 
action,  annual  rests  will  be  decreed  on  further  consideration 
against  a  mortgagee  in  possession  from  the  time  it  was  ascer- 
tained the  debt  was  paid  off,  although  rests  were  not  directed 
by  the  previous  orders  and  decrees  under  which  the  accounts 
were  taken,  and  though  interest  was  not  prayed  by  the 
action  (V)  ;  and  such  rests  will  be  directed  as  well  in  the  case 
of  an  occupation  rent  as  on  an  account  of  rents  and  profits 
actually  received  (d). 

But  it  is  to  be  observed  that  it  is  only  when  it  appears  from 
the  certificate  that  there  is  an  equitable  right  to  charge  an 
accounting  party  with  interest  that  the  Court  directs  the 
computation  of  interest,  when  it  has  not  been  reserved  by  the 
original  decree  (e). 

Where  bankers   improperly,  or  without  title,  retain  money  Bankers. 
overpaid    to   them   as   mortgagees,   they   are  chargeable  with 
interest  thereon  (/). 

If  the  mortgagee  was  already  paid  in  full  at  the  time  of  the  Mortgagee 
filing  of  the  action,  or  on  earlier  demand  made  by  the  mort-  retaumie  ° 
gagor,  or  by  some  other  incumbrancer,  he  will  be  charged  with  balances, 
interest  on  the  balance  then  in  his  hands  and  on  all  subsequent 
annual   balances   due   from    him,   not,   in   general,  compound 
interest,  but  simple  interest,  from  the  end  of  each  year,  as  the 
rents  were  received  (g),  and  with  costs  (h),  unless  the  decree  to 
account   contains   no   reservation   on  the  question  of  costs  (/) . 

(a)  Morris  v.  Islip,  20  Beav.  654.  (e)  Dan.  Ch.  Pr.  5th  ed.  p.  1231. 

(b)  Wilson  v.  Metcalfe,  1  Russ.  530  ;  (/)  London  Chartered  Bank  of  Alts- 
Ashicorth  v.  Lord,  36  Ch.  D.  545,  at       tralia  v.  White,  4  App.  Ca.  413. 

p.  551.  (f/)   Quarrell  v.    Beckford,    1    Madd. 

(c)  Wilson  v.  Metcalfe,  1  Russ.  530  ;  269  ;  Archdeacon  v.  Bowes,  M'Cl.  149. 
Lord  Trimlcston  v.  Hamill,  1  Ba.  &  Be.  (h)  Binnington  v.  LTarwood,  T.  &  R. 
377,  388  ;  Ashicorth  v.  Lord,  36  Ch.  D.  477,  485  ;  and  see  4  Beav.  215  ;  Atxh- 
545.     And   see  Scholefield   v.  Lngham,  deacon  v.  Bowes,  sup. 

C.  P.  Coop.  477,  and  notes.  (i)  Lord  Trimteston  v.  Hamill,  1  Ba. 

(d)  Wilson  v.  Metcalfe,  sup.     ■  &  Be.  377,  388. 
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chap.  nv. 


Where  mort- 
gagee is  paid 
off  pending- 
suit. 


And  in  such  cases  the  mortgagee  will  generally  be  charged 
with  the  ordinary  rate  of  interest,  as  in  the  case  of  executors 
retaining  balances  in  their  hands,  viz.,  4  per  cent.  (/.). 

Where  a  mortgagee  in  possession  is  satisfied  out  of  the  rents 
during  the  suit  for  redemption  before  defence,  and  he  by  his 
defence  denies  such  satisfaction,  he  will  be  decreed  to  pay 
interest  on  the  balances  in  his  hands  since  the  mortgage  was 
paid  off,  with  costs  from  the  filing  of  the  defence  (/).  Where 
the  debt  is  so  satisfied  between  the  filing  of  the  defence  and  the 
certificate,  the  mortgagee  will  be  charged  with  interest  on  the 
balance  in  his  hands  at  the  date  of  the  certificate,  and  on  the 
rents  subsequently  received  from  the  respective  times  of  receiving 
them  (m). 


General  rule. 


Presumption 
•where  no 
express  ap- 
propriation. 


Death  of 
surety. 


Section  VI. 
Of  Appropriation  of  Payments. 

The  general  rule  as  to  the  appropriation  of  payments  is,  that 
where  there  are  different  debts,  the  option  of  appropriating  a 
payment  is  in  the  first  place  given  to  the  debtor,  and,  if  not 
exercised  by  him,  is  given  to  the  creditor. 

If  there  is  no  appropriation  by  either  party,  and  there  is  a 
current  account  between  them,  as  in  the  case  of  banker  and 
customer,  an  appropriation  is  made  by  presumption  of  law 
according  to  the  order  of  the  items  of  the  account,  the  first  item 
on  the  debit  side  of  the  account  being  the  item  discharged  or 
reduced  by  the  first  item  on  the  credit  side  ()/).  But  this  pre- 
sumption may  be  rebutted  by  evidence  of  a  different  inten- 
tion (6),  and  is  not  applicable  where  the  person  has  not  the 
right  to  appropriate  some  of  the  items,  as  being  illegal  (p). 

After  the  death  of  a  surety,  by  which  the  guarantee  to  secure 
a  current  account  is  at  an  end,  the  appropriation  does  not  con- 
tinue for  the  benefit  of  the  estate  of  the  surety  (q). 


•  ■    trrell  v.    Beckford,    I    Madd. 

...    M'(  1.   1  I!). 

A  i  i    ei    Uorlocl  v.  Smith,  l   Coll.  287. 

'  It,  2    II.   I . . 

•         g     Dob  on  \.  Land,  I   De  Or.  t   S. 

(/)  .1/  v.  Gotland,  I  I  Sim.  79. 

Lloyd  v.  Jom ■•,  1 2  Sim.  191. 

Clayton*  b  Case)  i 
I  M.  p,  6  5  :  Pemberton  v,  Oaket,  l  Russ. 
I .'. I  ;  Bodenham  r.  Purehat,  2  B.  &  AM. 
39.    S  vl  v.  Enderby,  2  Br. 


B.  70;  Bank  of  Scotland  v.  Christie,  8 
CI.  &  F.  214;  Simeon  v.  Ingham,  2  B.  & 
Cr.  65.  Ami  see  Jones  v.  Minimi,  3  V. 
&  ( '.  Ex.  347,  357  :  Merriman  v.  Ward, 
l  .1.  &  II.  371  ;  Mills  v.  Fowkes,  5 
'..  0.  15  i. 
'  \y  Disei  unt  Co.  v.  McLean,  L.  R. 
9  C  P.  <  9  !. 

(//)  Cunliffe,  Brooks  \  Co.  v.  Black- 
burn, '{<■.  Benefit  Building  Soc,  1)  App. 
i        857. 

(j    m  Sherry,  25  Oh.  D.  G92,  C.  A. 
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Where  the  payments  are  not  specially  made,  a  general  pay-  chap.  liv. 
ment  shall  be  applied  in  the  first  place  to  sink  the  interest  interest  and 
before  any  part  of  the  principal  is  discharged  (>■).  principal. 

It  is,  however,  the  right  of  the  debtor  in  the  first  instance  to  Eight  of 
declare  npon  what  account  he  pays  the  money  (s) ,  according  to  appropriate 
the  maxim,  quicquid  solvit 'ur,  solvitur  secundum  modum  so/roifis,  payment. 
and  when  he  has  so  declared,  the  destination  of  the  payment 
cannot  be  changed  (/).      It  is  not  necessary  that  the   person 
paying  the  money  should  in  express  terms  declare  the  appro- 
priation of  it  at  the  time  of  payment ;  it  is  sufficient  if  it  can 
be  inferred  from  the  circumstances  that  he  intended  at  the  time 
of  payment  to   appropriate  it  to  one  account   specifically  (u). 
If  the  debtor  omits  at  the  time  of  payment  to  declare  upon 
what  account  the  money  was  paid,  no  subsequent  declaration  by 
him  will  be  effectual  to  effect  an  appropriation  (.r). 

If  an  appropriation  has  not  been  declared  by  the  debtor,  nor  When  creditor 
can  be  inferred  from  the  circumstances,  the  right  of  appropria-  appropriate 
tion  then  rests  with  the  creditor  (y),  who  may  make  the  appro- 
priation at  any  time  after  payment  and  before  action  brought 
or  account  settled  between  him  and  his  debtor  (z) . 

This  right  of  a  creditor  to  appropriate  will  not,  however,  be  Moneys  fe- 
exerciseable   so  as   to   enable   a   mortgagee   to   apply   moneys  m0rto-a"e  61 
received  by  him  by  virtue  of  the  mortgasre  security  in  payment  cannot  be 

*      A  U       i.  11      n  4.  appropriated 

of  a  debt  not  secured  by  the  mortgage.  to  pay  other 

Where  a  mortgage  is  given  to  secure  a  current  account,  but  so  det)ts- 
that  the  whole  amount  of  the  principal  shall  not  exceed  a  certain  account. 
sum,  any  moneys  received  by  the  mortgagee  from  sales  of  the 
property  must  be  applied  in  reduction  of  the  amount  secured 
by  the  mortgage,  and  cannot  be  appropriated  by  the  mortgagee 
in  satisfaction  of  moneys  in  excess  of  that  amount  owing  on  the 
general  account  between  him  and  the  mortgagor  (a). 

So,  where  a  mortgagee   by  deposit,  being   also  creditor  in  Book  debt, 
respect  of  a  book  debt,  consents  to  a  sale  of  the  premises,  he 
cannot  appropriate  an  instalment  of  the  purchase-money  received 
by  him  in  payment  of  the  book  debt  (b). 

(?•)  Chase  v.  Box,  Freem.  Ch.  261.  {it)  Shaw  v.  Picton,  4  B.  &  Cr.  715. 

(s)  Mills  v.  Foivkes,  5  Bing.  N.  C.  {%)   Wilkinson  v.  Sterne,  9  Mod.  427. 

455  ;    Bradley  v.  Heath,   3  Sim.  543.  (y)  Mills  v.  Foivkes,  5  Bing.  N.  C. 

So  by  the  Civil  Law,   Colquh.  Rom.  455. 

Law,  §  1836.    SeeBamundossv.  Omeish,  {z)  Wilkinson  v.  Sterne,  sup. ;  Simson 

6  Moo.  I.  A.  289.  v.  Ingham,  2  B.  &  Cr.  65. 

{t)  Hammersley  v.  Knowtys,   2  Esp.  {a)  Johnson  v.  Bourne,  2  T.  &  C.  C. 

666 ;   Simson  v.  Ingham,   2  B.   &  Cr.  C.  268. 

65.  {h)    Young  v.  English,  7  Bear.  10. 
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Part  VII. 

OF  PRIOEITY  OF  MORTGAGES. 


CHAPTER  LY. 

OF  THE  PRIORITY  AS  BETWEEN  THEMSELVES   OF  SUCCESSIVE 
MORTGAGEES  OF  LAND. 

Section  I. 

Of  the  Priority  of  a  Mortgagee  having  the  Legal  Estate. 

i. — Where  Equities  are  equal,  Legal  Estate  prevails. — It  is  thus 
stated  in  the  treatise  on  equity  (a)  : — "  In  (vquali  jure,  melior  est 
conditio  possidentis  :  where  equity  is  equal  the  law  shall  prevail, 
and  he  that  hath  only  a  title  in  equity  shall  not  prevail  against 
law  and  equity." 
Grounds  on  In  considering   this   rule    of    equity,  Lord    Hardwicke  has 

ta  funded  remarked  (b)  that  "  it  could  not  happen  in  any  other  country  but 
this,  because  the  jurisdiction  of  law  and  equity  is  administered 
in  different  Courts,  and  creates  different  kinds  of  rights  in 
estates  ;  and  therefore,  as  Courts  of  Equity  break  in  upon  the 
common  law,  where  necessity  and  conscience  require  it,  still 
they  allow  superior  force  and  strength  to  a  legal  title  to  estates ; 
and,  therefore,  where  there  is  a  legal  title  and  equity  on  one 
side,  the  ( 'ourt  of  Chancery  never  thought  fit  that,  by  reason  of 
;i  prior  equity  against  a  man  who  has  a  legal  title,  that  man 
should  be  hurt,  and  tliis  by  reason  of  the  force  which  the  Court 
necessarily  and  rightly  allows  to  the  common  law  and  to  legal 
titles;  but  if  this  had  happened  in  any  other  country,  it  could 
iM-viT  have  been  made  a  question  ;  fur  if  the  Law  and  equity  are 

I  ..hi,.    Bq.  Vol.  2,  5th  ed.  p.  (A)  Worthy  y.  Bvrkhead,  2  Ves.  Sen. 

674. 
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administered  by  the  same  jurisdiction,  the  rule,  qui  prior  est      chap.  lv. 
tempore,  potior  est  jure,  must  hold." 

The  Judicature  Act  (c) ,  however,  has  made  no  alteration  in  Rule  not 
the  law  in  this  respect.     All  Divisions  of  the  Court  can  now  jud^Actf 
administer  both  law  and  equity,  hut  now,  as  formerly,  where 
equities  are  equal,  legal    estates,  powers,  and    interests  must 
prevail. 

A  mortgagee  who  has  the  legal  estate,  as  a  general  rule,  Puisne  legal 
prevails  over  all  other  mortgages,  charges,  and  incumbrances  (d),  preferred*6 
whether  he  be  the  first  or  a  subsequent  incumbrancer.  to  Prior 

The  doctrine  that  where  equities  are  equal  the  legal  title  will  mortgagee, 
prevail  applies  in  favour  of  all  equitable  incumbrancers  who,  Extent  of 
without  notice  of  prior  equitable  interests,  get  in  the  legal  estate 
from  persons  who  commit  no  breach  of  trust  in  conveying  it  to 
them.  A  puisne  mortgagee  who  advanced  his  money  without 
notice  of  a  prior  mortgage  getting  in  a  legal  estate,  can  recover 
the  land  in  an  action  against  the  first  mortgagee ;  and  any  one 
of  several  equitable  incumbrancers  can  gain  such  priority  over 
the  rest  (e).  If  the  owner  of  an  equitable  estate  makes  a 
mortgage,  and  then  acquires  the  legal  estate,  and  makes  a  second 
mortgage  in  such  form  as  to  pass  to  the  second  mortgagee  the 
legal  estate,  the  latter  mortgage  will  prevail  (/).  The  Court  is 
not  scrupulous  by  what  means  a  bond  fide  incumbrancer,  without 
notice  at  the  time  of  advancing  his  money,  obtains  a  legal 
protection  for  his  security,  for  if  he  get  in  a  judgment  or  statute 
which  is  satisfied,  yet  if  he  can  make  use  of  it  for  his  protection, 
the  Court  will  not  interfere  to  prevent  him  (g). 

A  legal  estate  in  reversion  will  be  postponed  to  an  immediate  Priority  of 
legal  interest.  So  if  an  estate  in  fee  is  mortgaged  subject  to  a  jI^micdi.+tf 
term,  an  incumbrancer  who  gets  in  the  term  will  have  priority 
over  the  mortgagee  of  the  fee  (h).  So,  also,  an  immediate  term 
created  by  a  tenant  for  life  under  a  power  out  of  the  inherit- 
ance to  secure  a  charge  on  his  life  interest,  was  held  to  have 
priority  over  a  reversionary  portions  term  subsequently  created 
by  him  subject  to  his  life  interest  (/). 

A  mortgage  by  a  tenant  for  life  or  other  limited  owner  of  Priority  of 

mortgages  by 

(r)  36  &  37  Vict.  c.  C6,  s.  24,  sub-s.  6.  (g)  Edmunds  v.  Povcy,   1  Vern.  187  ; 

(d)  Bac.  Abr.  Mortgage,  E.  3.  Sadler  v.  Bush,  2  Vern.  30. 

\e)  Bates   v.   Brothers,   2   Sm.   &   Gr.  (/<)  Exp.  Knott,  11  Ves.  609. 

509;  Bailey  v.  Barnes,  (1894)  1  Cb.  25,  (i)  Hurst   v.  Hurst,    16   Beav.   372. 

C.  A.  See  Simpson  v.  (J1  Sullivan,  7  CI.  &  F, 

(/)  Goodtitle-v.  Morgan,  1  T.  R.  755  ;  550. 
Right  v.  Bucknell,  2  B.  &  Ad.  278. 
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Acquisition  of 
legal  rever- 
sionaiy  term. 


Acquisition 

or  attendant 
t<  em. 


settled  lands  under  sect.  18  of  the  Settled  Land  Act,  1882  (/), 
as  extended  by  sect.  11  of  the  Settled  Land  Act,  1890  (m), 
passes  to  the  mortgagee  the  legal  estate  in  fee  or  for  any  less 
estate  or  interest  the  subject  of  the  settlement,  and  so  gives  to 
the  security  priority  over  all  estates,  interests,  and  charges 
subsisting  or  to  arise  thereunder,  except  such  as  are  prior  to  the 
settlement,  or  as  have  been  conveyed  or  created  to  secure  money 
actually  raised  at  the  date  of  the  mortgage  deed,  and  also 
except  leases  and  fee  farm  and  other  grants  for  valuable  con- 
sideration made  prior  to  that  deed  (n). 

It  was  held  in  one  case  (o),  by  Sir  B.  Malins,  Y.-C,  that  the 
assignment  of  a  nominal  legal  reversion  in  a  term  of  years 
would  prevail  over  an  equitable  charge  on  the  property.  In 
the  case  referred  to,  a  person  mortgaged  the  legal  term  in  a 
house  by  way  of  sub-lease  to  A.,  reserving  the  last  two  days  ; 
he  then  purchased  the  freehold  reversion  in  the  property  which 
was  conveyed  to  a  trustee  for  him,  and  gave  an  equitable  charge 
to  13 .  upon  the  freehold  ground  rents  and  all  his  interest  in  the 
rentals,  and  subsequently  executed  a  legal  assignment  of  the 
whole  term  to  secure  an  advance  by  C,  who  had  notice  of  A.'s 
mortgage,  but  not  of  B.'s  equitable  charge ;  it  was  held  that  C, 
by  obtaining  a  legal  assignment  of  the  nominal  reversion, 
gained  priority  over  B.  On  appeal,  the  Lords  Justices  ex- 
pressed some  doubt  as  to  the  correctness  of  the  decision,  but  the 
case  was  compromised  before  it  had  been  fully  argued,  and 
consequently  no  judgment  was  delivered. 

In  like  manner  an  equitable  incumbrancer  might  use  a  satis- 
fied term  for  his  protection  ( p) ,  even  against  the  Crown  (q) . 
Nor  is  it  material  that  no  consideration  be  paid  by  the  mort- 
gagee for  the  assignment  of  a  judgment  or  term  (/•).  But  no 
protection  was  afforded  by  getting  in  a  term  attendant  on  the 
inheritance  (s),  and  the  above  observations  as  to  terms  do  not 
apply  if  they  arc  merged  under  the  Satisfied  Terms  Act  (<). 


;:.  &  16  Vict.  o.  88,  s.  is,  set  out 
ante,  p.  388. 

54   Yi.-l.  o.  69,  B.  11,  Bet 
«,ni  ante,  p.  388. 

8<  tiled  Land  Art,  1882,  b.  20. 
Se<  as  to  mortgages  by  tenants  for 
life,  &o.,  under  their  Btatutorj  powers, 
ante.  pp.  388  et  teg. 

/.•-  /■' '   '  11  i: i  Pwr<  halt  -  Moneys, 

L.  Et.  12  Bq.  78. 


(p)  Willoughlyt.  WMoughly,  1  T.  R. 
763;  Evans  v.  Bieknell,  6  Ves.  174, 
L86 j  Maundrell  \.  Maundrell,  10  Vcs. 
270. 

(7)  Nioholls  v.  /four,  2  Vera.  389. 
Sic  Fleetwood's  Case,  8  lit  ]>.  171,  a; 
King  v.  Lamb,  13  Pri.  649. 

(/•)  ChurchiU  \.  Grove,  1  Ch.  Ca.  35; 
Holt  v.  Mill,  2  Win.  -279. 

(.s)  Nicholls  v.  Howe,  2  Vera.  389. 

{1)  8  &  9  Yi<'t. «'.  1 12. 
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Getting  in  the  legal  estate  in  part  of  a  security  will  not  pro-      chai>.  lv. 
tect  the  incumbrance  over  the  rest  (a).  Legal  estate 

If  the  incumbrancer  have  no  notice  at  the  time  of  his  advance,  of  i,art  of 

property. 

he  can,  as  a  general  rule,  get  in  the  legal  estate  or  title  at  any  wiicu  ierraj 
time,  either  before  or  at  the  time  of  the  advance  (x) ;  or  at  any  estate  may  be 
time  afterwards  (//),  although  between  payment  and  getting  in 
the  legal  title  he  had  notice  (s),  and  even  after  suit  (a). 

It  was  held  that  where  an  incumbrancer  obtains  possession  of  Legal  estate 
the  legal  estate  by  mistake,  he  cannot  avail  himself  of  it  (b)  ;  mistake, 
but  this  has  been  disapproved  of  (c). 

This  rule  applies  so  as  to  entitle  a  trustee  to  avail  himself  of  Trustee- 
Ms  legal  estate  as  a  protection  to  an  assignment  of  the  equitable  may  avail 
interest  to  secure  money  advanced  by  him  to  his  cestui  que  trust  i1^111^1/  of 
as  against  a  prior  incumbrancer,  of  whose  charge  he  had  no 
notice  at  the  time  of  the  advance  (d). 

ii, — Equitable  Mortgagee  with  best  Right  to  Legal  Estate. —  Priority  of 

m  -11  j  •  equitable 

The  title  of  a  mortgagee  who  has  not  actual  possession  01  the  mortgagee 
legal   estate   may   nevertheless   be   protected  as  against  other  ^tht  to^call 
incumbrances,  so  long  as  the  legal  estate  is  outstanding,  if  he  for  legal 
has  the  best  right  to  call  for  a  conveyance  or  assignment  of  it ; 
for  in  such  case,  the  creditor  having  such  right  will,  under 
certain  circumstances,  be  placed  in  equity  in  the  same  situation 
as  if  he  had  obtained  an  actual  assignment  (e).     It  is  sufficient 
if  the  incumbrancer  has  a  declaration  in  trust  of   the  legal 
interest  in  his  favour  (/) ;  or  if  he  has  obtained  the  best  right 
to  call  for  a  transfer,  by  having  done  some  act  short  of  obtaining 
a  transfer,  but  equivalent  to  an  act  of  ownership  ((f) ,  such  as 
obtaining  the  custody  of  the  title  deeds  (h) ;  or  making  the 

(«)  Marsh  v.  Lee,  1  Ch.  Ca.  162.  674. 

(x)  Earl  of  Huntington  v.  Greenville,  (e)   See  Wyndhamv. Richardson,  2  Ch. 

1  Vera.  49.     See  Cooke  v.  Wilton,  29  Ca.  213;    Wilkes  v.  Bodington,  2  Vera. 

Beav.  100.  599;  Earl  of  Pomfrct  v.  Lord  Windsor, 

()/)  Willoughby  v.  Willoughby,  1T.E.  2  Ves.  Sen.  472,  487  ;  Exp.  Knott,  11 

763  ;  Barnett  v.  Weston,  12  Ves.  130  ;  Ves.  618  ;  Allen  v.  Knight,  11  Jur.  527. 
Cooke  v.  Wilton,  29  Beav.  100  ;  Sharpe  (/)    Willoughby  v.  Willoughby,   1  T. 

v.  Fou,  L.  R.  4  Ch.  A.  35  ;   Taylor  v.  R.  763  ;  Stanhope  v.  Earl  Vcrney,  2  Ed. 

Russell,  (1892)  A.  C.  244.  81  ;    Wilkes  v.  Bodington,  2  Vern.  599  ; 

(z)    Blackwood   v.    London    Chartered  Wilmott  v.  Like,  5  Ha.   22.     See  Co. 

Bank  of  Australia,  L.  R.  5  P.  C.  92,  Lit.  Butl.  n.  290,  b.     But  see  contra, 

113  ;  Spencer  v.  Pearson,  24  Beav.  266  ;  Frcre  v.  Moore,  8  Pri.  475. 
Taylor  v.  Russell,  sup.  (g)  Earl  of  Pomfret  v.  Lord  Windsor, 

'  (a)  lb. ;  Bates  v.  Brothers,  2  Sm.  &  2  Ves.  Sen.  472  ;  Maundrell  v.  Maun- 

G.  509.  drell,  10  Ves.  271  ;  Exp.  Knott,  11  Ves. 

(b)  Carter  v.  Carter,  3  K.  &  J.  617.  609  ;  Sug.  V.  &  P.  11th  ed.  p.  784. 

(c)  Richer  v.  Raiclins,  L.  R.  7  Ch.  (/*)  Layard  v.   Maud,  L.  R.    4  Eq. 
A.  259.  397  ;    Stanhope  v.  Earl  Vtriuy.  2  Ed. 

(d)  Ngwmati  v.  Newman,  28  Ch.  D.  81  ;  see  ante,  pp.  808  et  seq. 
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trustee  a  party  to  the  instrument  (/) ;  or  entering  into  a  contract 
for  a  legal  mortgage  at  the  time  of  the  first  advance,  followed 
by  a  conveyance  of  the  legal  estate,  which  will  relate  hack  so  as 
to  give  priority  over  a  charge  intermediate  between  the  advance 
and  completion  of  the  legal  mortgage,  both  for  the  original 
advance  and  for  subsequent  advances  made  without  notice  (/.■). 
But  a  covenant  to  produce  the  deeds  respecting  the  term  will 
not  suffice ;  nor  will  the  bare  right  to  call  for  the  legal  estate 
without  some  act  as  hereinbefore  mentioned  avail.  And  it 
would  seem  that  even  a  declaration  of  trust  will  not  prevail 
against  a  subsequent  bond  fide  incumbrancer  without  notice  who 
has  obtained  an  actual  assignment  (/). 

The  mere  fact  that  an  equitable  charge  contains  an  under- 
taking to  execute  a  legal  mortgage  does  not  defeat  the  right  of 
priority  of  a  subsequent  legal  mortgagee  (m). 

Where  a  mortgagor  by  deposit  declared  himself  a  trustee  of 
the  legal  estate  for  the  mortgagee,  who  subsequently  appointed 
new  trustees  in  place  of  the  mortgagor,  it  was  held  that  a  vesting 
declaration  contained  in  the  deed  of  appointment  passed  the 
legal  estate  in  the  property  to  the  new  trustees  so  as  to  postpone 
a  subsequent  mortgagee  of  the  fee  with  notice  ()/). 

The  indorsed  receipt  of  the  trustees  of  a  benefit  building 
society  vests  the  legal  estate  in  the  persons  who  have  the  best 
right  to  call  for  it  (o).  And  accordingly,  where  a  member  of  a 
building  society  made  a  mortgage  to  the  trustees  of  the  society, 
and  a  subsequent  mortgage  to  the  respondents  ;  the  appellants 
paid  off  the  society's  mortgage,  and  the  receipt  of  the  trustees 
was  indorsed  thereon  ;  the  mortgagor  at  the  same  time  made 
a  fresh  mortgage  to  the  appellants,  who  had  no  notice  of  the 
respondents'  mortgage,  to  secure  the  amount  paid  to  the  society 
and  a  further  advance  to  the  mortgagor  ;  it  was  held  that  the 
appellants  were  entitled  to  add  the  further  advance  so  as  to 
rank  in  priority  over  the  respondents'  mortgage  (j>). 


iii. — Judgment  Creditor. — A  judgment  creditor  who,  by  actual 
execution  al   law,  obtains  the  legal  estate  will  also  be  thereby 


jfaundrell  \.  Maundrell,  sup. 

i '■  v.  Wilton,  29  Beav.  LOO. 

tnhopt   \ .  /  "//  / 
Oarnham  \ .  67  ipp<  i .  66  L.  J .  ( Hi. 
.  iplaioing  n  dictum  to  the  oon- 
iii  Maxfield  \.  Burton,  L.  R.   17 
Eq.  17,  "i  p.  19. 


(w)  London  and  County  Bank  v. 
rd,  W.  N.  (1897)  is'. 

o    6  &  7  Will.  IV.  «•.  32,  s.  5. 

(ji)  Hoshing  v.  Smith,  L3  App.  Cas. 
682,  overruling  Pease  v.  Jackson,  L.  R. 
8  On,  A.  676,  and  Robinson  v.  Trevor, 
12  0.  I'..  J).  423.  0.  A. 
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given  priority  over  incumbrancers  whose  securities  are  subse-      chap,  lv. 
quent  in  date  to  his  judgment. 

Since  the  stat.  27  &  28  Yict.  c.  112,  a  judgment  does  not 
affect  the  lands  of  the  debtor  until  such  lands  have  been  actually 
taken  in  execution  (equitable  (q)  or  legal) .  Mere  equitable  exe- 
cution cannot,  of  course,  give  to  the  judgment  creditor  any  legal 
title.  If,  however,  the  lands  are  extended  at  law,  the  judgment 
creditor  thereupon  becomes  tenant  by  elegit,  having  the  legal 
estate  in  the  lands ;  but  even  under  the  old  law  a  judgment 
creditor  only  took  by  his  elegit  such  interest  as  the  debtor  him- 
self had  in  the  lands  (>•)  ;  and  the  stat.  1  &  2  Vict.  c.  110,  s.  13, 
gives  to  the  judgment  creditor  only  such  and  the  same  remedies 
in  a  Court  of  Equity  against  the  hereditaments  charged  by  the 
judgment  as  he  would  be  entitled  to  in  case  the  judgment 
debtor  had  power  to  charge  the  same  hereditaments,  and  had  by 
writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  the  judgment  debt  and  interest.  Although,  there- 
fore, the  legal  estate  will  be  recognized  in  equity,  yet  it  will 
not  enable  the  creditor  to  claim  priority  by  virtue  of  that  estate 
over  equitable  incumbrances  prior  in  date  to  his  judgment, 
inasmuch  as  the  debtor  himself  had  only  an  interest  in  the  land 
subject  to  such  prior  incumbrances,  and  could  not  have  any 
power  to  charge,  or  agree  to  charge,  the  lands  in  favour  of  the 
creditor  so  as  to  defeat  them  (*). 


Section  II. 

Of   Tacking. 

i. — Nature  and  Extent  of  the  Doctrine  of  Tacking  generally. —  Tacking 
The  possession  or  acquisition  of  the  legal  estate  by  a  mortgagee  ^^eSjn. 
not  only  gives  him   priority  as   against  other  incumbrancers,  cumbrancers. 
whether  prior  or  subsequent  in  point  of  time  to  the  security  to 
which  that  estate  is  annexed,  but  may  also  give  priority  to 
securities  upon  the  same  property,  whether  originally  created 
in  his  favour,  or  in  favour  of  a  third  person  and  subsequently 

(q)  See  ante,  p.  649.  &  H.  at  p.  697. 

(r)    Whitworth    v.    Gaugain,    1    Ph.  (s)  See  Whitworth  v .  Gaugain,  3  Ha. 

728.     See  Lang  ton  v.    Eorton,    1   Ha.  416,  427,  429. 
549,  at  p.  560 ;  Benham  v.  Keane,  1  J. 
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got  in  by  liim,  with  the  effect  of  squeezing  out  or  postponing 
the  securities  of  intermediate  incumbrancers. 

This  doctrine,  which  is  usually  termed  the  doctrine  of  tacking, 
is  founded  upon  the  maxim,  that  "  where  equities  are  equal  the 
law  shall  prevail,"  and  forms  an  exception  to  the  general  rule  of 
equity  that  incumbrances  shall  rank  in  priority  in  point  of  time. 
The  Judicature  Act  (t)  has  not  altered  the  doctrine  of  tacking. 

The  doctrine  of  tacking  is  applicable  both  to  real  and  personal 
estate,  and  its  effect  is  only  to  change  the  order  of  priority,  and 
not  to  alter  the  mode  of  discharging  the  securities  (u). 

The  doctrine  of  tacking  is  of  long  standing  and  firmly 
established. 

In  Edmunds  v.  Povey  (#),  in  which  it  had  been  argued  that 
this  trade  of  buying  in  incumbrances  was  against  conscience, 
the  Lord  Keeper  said  that  although  he  would  not  change  the 
rule  which  had  so  long  prevailed,  yet  it  might  be  he  would  do 
so  when  he  found  a  man  designing  a  fraud,  and  thinking  to 
make  a  trade  of  cozening  by  the  rules  of  the  Court. 

The  doctrine,  which  is  entirely  based  on  the  superior  force 
and  strength  allowed  by  the  Courts  of  Equity  to  a  legal  title  to 
estates  (y),  is  in  its  effect  often  productive  of  great  hardship, 
and  the  attention  of  the  legislature  having  been  directed  to  the 
subject,  it  was  provided  by  the  Yendor  and  Purchaser  Act, 

1874  (z),  s.  7,  that,  after  the  commencement  of  the  Act  (a), 
protection  and  priority  by  legal  estate  and  tacking  should  not 
be  allowed. 

This  enactment  was  repealed  as  to  England,  as  from  the  day 
at  which  it  came  into  operation,  by  the  Land  Transfer  Act, 

1875  (J),  s.  129,  except  as  to  anything  duly  done  thereunder 
before  the  commencement  of  the  latter  Act  (c)  ;  and,  as  to 
Ireland,  it  was  repealed  by  sect.  73  of  the  Conveyancing  and 
Law  of  Property  Act,  1881  (d). 

V>y  the  Yorkshire  Registries  Act,  1884  (c),  ss.  14,  16,  it  is  pro- 
vided  that,  as  regards  lands  and  hereditaments  within  the  three 
ridings  of  the  county  of  York,  and  the  town  of  Ivingston-on- 


U)  86  '■  37  \  i't.  o.  66. 

I        I    .   any  v.  Latouche,  1  Boh. 
I     i  :.7.  I  63  :   Montgomet  <i  \ .  hum, In,, , 
<;  \r.  Oh.  R.  L68. 

i     i    v.  rn.  is?.     Bee  //■  It  v.  Mill, 
2  \'i  rn.  279.    Bee  also  /»/■  I  iord  B]  icl 
burn  in  .1, 1,1,11,1/:,  w.Jordan  6  Lpp.Oas. 

al   p.  711. 


(//)    Worthy  \.  Birkhead,  '1  Vcs.  Sen. 
67  i-    See  ante,  ]>.  L214. 
{:)  87  &  38  Viot.o.  78. 
a)  7th  An-iist,  L874. 
(//)  38  A  39  Vict.  o.  87. 

So)   1st  January,  I  ^7(>. 
,1)    II  &  46  Vict.  o.  41. 
e)  17  &  18  Vict.  c.  54. 
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Hull,  mortgages  and  other  assurances  rank  in  priority  according  chap,  lv. 
to  the  dates  of  their  registration,  and  no  priority  or  protection 
by  legal  estate  or  tacking  is  given  or  allowed  after  the  com- 
mencement of  the  Act,  except  as  against  any  estate  or  interest 
existing  prior  to  such  commencement,  although  the  person 
claiming  such  protection  is  a  purchaser  for  value  without  notice. 

Registration  in  Middlesex  is  not  notice,  and  the  general  rules  Middlesex, 
as  to  tacking  apply  to  mortgages  of  lands  in  that  county  (/). 

The   doctrine   of  tacking  has   been   adopted   by   the   Irish  Ireland. 
Courts  (g) ,  but  its  application  is  now  rendered  obsolete  by  the 
provisions  of  the  Irish  Registry  Act  (h) ,  whereby  the  priority  of 
incumbrances  inter  se  is  regulated  according  to  the  time  at  which 
the  memorials  thereof  were  respectively  registered  (i). 

Tacking  may  be  effected  in  one  of  two  ways  so  as  effectually  Who  may 
to  oust  a  mesne  incumbrancer.  Either  an  equitable  mortgagee 
may  protect  himself  by  getting  in  a  prior  legal  mortgage  (/.'), 
or  a  legal  mortgagee  may  tack  a  further  advance  (7),  or  a 
subsequent  judgment  or  statute  (m),  or  a  subsequent  equitable 
security  originally  made  to  secure  moneys  advanced  by  another 
person  and  transferred  to  himself  (n) . 

ii, — Rules  in  Brace  v.  Duchess  of  Marlborough. — The  doctrine 
of  tacking  was  discussed  very  fully  in  the  case  of  Brace  v. 
Duchess  of  Marlborough  (o),  wherein  three  general  rules  were 
laid  down,  which  it  is  proposed  in  this  place  to  state  and 
discuss,  pointing  out  in  what  respects  the  law  as  laid  down  in 
that  case  has  been  confirmed  or  altered. 

The   first   general  rule   laid   down   in  Brace  v.   Duchess  of  First  rule. 
Marlborough   is,  "that   if   a   third   mortgagee  buy  in   a   first  Purchase  of 
mortgage,  though  it  be  pendente  lite,  pending  a  bill  brought  will  prevail. 
by  the  second  mortgagee  to  redeem  the   first,  yet  the  third 
mortgage  having  obtained  the  first  mortgage,  and  having  the 
law  on  his  side  and  equal  equity,  he  shall  thereby  squeeze  out 
the  second  mortgagee." 

(/)  Bedford  v.  Backhouse,  2  Eq.  Ca.  119. 
Abr.  615  ;   Cator  v.  Coolcij,  1  Cox,  182.  (/■)  Bedford  v.  Backhouse,  Kelynge,  5  ; 

See  Arden  v.  Arden,  29  Ch.  D.  702.  Williams  v.  Owen,  13  Sim.  597  ;  Lloyd 

(//)  Bushell  v.  Bushell,  1    Sch.  &  L.  v.  Attwood,  3  De  G.  &  J.  614. 
90  ;    Underwood  y.   Lord   Courtoivn,    2  (m)  Shepherd  v.  Title;/,  2  Atk.  348  ; 

Sch.  &  L.  41 ;  Tentland  v.  Stokes,  2  Ba.  Jackson  v.  Longford,  2  Ves.  Sen.  662  ; 

&  Be.  75.  Brace  v.  Duchess  of  Marlborough,  2  P. 

(A)   6  Anne,  c.  2.  Wms.  491. 

(i)  Post,  t>.  1249.  {n)   Cooke  v.  Wilton,  29  Beav.  100. 

\k)  Goddard  v.   Complin,   1   Ch.  Ca.  (o)  2  P.  Wms.  491. 
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CHAP-  LV-  The  rule  in  question  appears  to  have  invariably  prevailed  in 

Rule  long  equity  ;  for  we  find  it  laid  down  in  a  very  early  case  (p),  "  that 
equity."  m  it  was  the  constant  practice  of  the  Court,  if  a  purchaser  bond  fide 
did  buy  in  an  eigne  incumbrance,  statute,  or  judgment,  and 
there  were  a  judgment  or  statute  mesne  between  that  and  his 
purchase,  of  which  he  had  no  notice  at  his  purchase,  that  he 
should  protect  his  purchase  with  the  eigne  incumbrance  so 
bought  in ;  and  that  though  judgments  were  on  record,  and  a 
purchaser  was  boimd  to  take  notice  thereof  at  law,  yet  in  equity, 
where  the  consignee  of  a  judgment  comes  to  be  heljDed  to  extend 
his  judgment  against  a  purchaser,  he  must  show  express  notice 
of  the  judgment  in  the  purchaser,  or  else  shall  never  be  relieved 
against  the  purchaser." 

This  rule  was  re-affirmed  in  the  leading  case  of  March  v. 
Lee  (q),  and,  since  that  decision,  it  has  never  been  open  to  ques- 
tion that  if  a  purchaser  or  mortgagee  comes  in  upon  a  valuable 
consideration  without  notice,  and  purchases  a  precedent  incum- 
brance, "  the  legal  title  shall  protect  his  estate  against  any 
person  that  hath  a  mortgage  subsequent  to  the  first  and  before 
the  last  mortgage,  though  he  purchased  in  the  incumbrance 
after  he  had  notice  of  the  second  mortgage  ;  for  he  hath  both 
law  and  equity"  (r). 
Lis  pendens  On  this   proposition   a   matter  of  great  importance   occurs, 

the  rule.  L  v^z,»  ^na^  although  the  third  mortgagee  get  in  the  first  mort- 
gage, &c,  pendente  lite,  he  shall  nevertheless  be  allowed  to  tack. 
The  principle  on  which  the  doctrine  is  founded  is  satisfactorily 
explained  by  Lord  Keeper  Henley  (s).  He  says,  "  The  rule  of 
equity  requires  no  more  than  that  the  third  mortgagee  should 
not  have  had  notice  of  the  second  at  the  time  of  lending  the 
money  ;  for  it  is  by  the  lending  the  money  without  notice  that 
ho  becomes  an  honest  creditor,  and  acquires  the  right  to  protect 
his  debt.  But  lie  is  not  compelled  to  look  for  this  protection 
till  his  debt  is  in  danger  of  being  prejudiced  ;  and,  therefore, 
when  thai  danger  is  first  discovered  to  him  (whether  it  be  by 
suit  in  equity,  or  by  any  extra-judicial  means),  as  the  honesty 
of  liis  (I'M  is  not  affected  by  the  discovery,  so  the  right  of  pro- 
tecting thai   debt,  and  the  efficacy  of  such  protection,  are  not 

Churohitt  y.  Grove,  1  Oh.  Ca.  85.  (r)  Fonb.    Eq.,  Vol.    2,    5th    ed., 

Bee  Racket  \.  Wakefield,  Hard.  L72.  p.  802.     Bee   Taylor  v.  Russell,  (1892) 

(a   2  Ventr.  387.    Bee  8.  0.,  In  Wli.       A.  0.  24 1. 
*T.  L.  0.  Eq.  6thed.Vol.  l.p.  696.  («)  Belchier  v.  Butler,  I  Ed.  522,  at 

p.  :>::<>. 
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prejudiced ;  hence  arose  tlie  rule  which  permitted  the  subsequent      chap.  lv. 
incumbrancers  to  purchase  pendente  lite." 

This  point  may  be  considered  as  established.  It  will  be  seen 
that  in  Marsh  v.  Lee  there  was  in  fact  lis  pendens  at  the  time 
the  mortgage  was  got  in,  and  in  subsequent  cases  the  rule  has 
been  adhered  to  (t) . 

But  although  it  is  thus  established  that  lis  pendens  is  not  Decree 
sufficient  to  prevent  the  third  mortgagee  from  tacking  his  debt  tacking, 
to  a  prior  security,  yet  the  Court  will  not  allow  him  to  tack 
after  a  decree  to  settle  priorities  has  been  made.  In  Bristol  v. 
Hungerford  (u),  a  mortgage  creditor  got  in  a  judgment  after 
the  first  decree  was  made,  and  in  truth  after  the  Master's 
report ;  and  Lord  Cowper  held  that  the  mortgagee  should  not 
have  the  benefit  of  the  judgment  to  protect  his  mortgage. 

In  a  subsequent  case  (.r),  Lord  Hardwicke  confirmed  Lord 
Cowper's  decree ;  and  in  a  more  recent  case  (//) ,  Lord  Eldon 
observed,  "  There  is  no  difficulty  upon  the  point  as  to  a  decree 
to  settle  priorities.  After  that,  you  cannot  tack  certainly,  for 
there  is  a  judgment  for  the  creditors  that  they  shall  be  paid 
according  to  their  priorities.  But  you  may  (as  held  in  the 
House  of  Lords)  (z),  up  to  the]  time  of  the  decree,  struggle 
for  the  tabula  in  naufragio,  and  though  the  decree  is  in  a  sense 
only  a  judgment  upon  the  rights  as  they  stood  at  the  time  of 
the  bill  filed,  yet  it  was  decided  in  that  case  that  until  the 
decree  you  may  tack." 

On  the  ground  that  no  right  of  tacking  exists  where  the  sum  Advance  to 
to  be  tacked  was  not  advanced  upon  the  security  of  the  land  (a) ,  be  ts^eA- 

1  J  v    ' '  must  nave 

a  third  party,  who  advances  money  to  the  vendor  of  an  estate  been  made  on 
contracted  to  be  sold  upon  the  security  of  an  assignment  of  the  of^theland^ 
purchase-money,  cannot,  by  getting  in  a  first  mortgage,  tack  to 
that  the  sum  he  so  advanced  as  against  the  purchaser,  if  the 
purchase-money  be  exhausted  in  payment  of  incumbrances 
which  had  been  concealed  by  the  vendor  (b)  ;  and  the  same 
would  of  course  follow  if  the  purchase-money  had  been  all,  or 
in  great  part,  paid  at  the  time  of  the  contract,  or  had  been 

(i)  Hawkins  v.  Taylor,  2  Vem.  29  ;  (x)    Wortley  v.  Birkhead,  2  Ves.  sen. 

Behhier  v.  Butler,  sup.   And  see  Turner  574. 

v.  Richmond,  2  Vem.  81  ;  Robinson  v.  (u)  Exp.  Knott,  11  Ves.  619. 

Davison,   1    Bro.   C.   C.  63.      And   see  (z)  Belchier  v.  Renforth,  5  Bro.  P.  C. 

Peacock  v.  Burt,  4  L.  J.  (N.  S.)  Ch.  33  ;  292. 

Bates  v.  Johnson,  Johu.  304  ;  Roopcr  v.  (a)  See  ante,  p.  1223. 

Harrison,  2  K.  &  J.  86.  \b)  Lacey  v.  Ingle,  2  Ph.  413,  folio w- 

(u)  2  Vera.  524.  ing  Exp.  Knott,  11  Ves.  617. 

VOL.  II. — R.  F  F 
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subsequently  paid  to  the  vendor  without  notice,  on  the  part  of 
the  purchaser,  of  the  claim  of  the  third  party. 

In  all  instances  of  the  right  to  tack,  it  is  essential  that  the 
party  claiming  the  right  had  no  notice  of  the  other  incumbrance 
at  the  time  of  lending  his  money,  for  (as  observed  in  Brace  v. 
The  Duchess  of  Marlborough  (c)  ),  this  is  his  sole  equity,  and  the 
notice  must  positively  be  denied  (d),  whether  charged  by  the 
action  or  not  (e). 

Notwithstanding  doubts  (/)  whether  there  was  any  case  in 
which  a  third  mortgagee  had  excluded  the  second,  if  the  first 
mortgagee,  when  he  conveyed  to  the  third,  knew  of  the  second, 
it  has  been  decided  that  the  notice  given  by  the  second  mort- 
gagee to  the  first  mortgagee  did  not  prevent  the  third  mortgagee, 
who  lent  his  money  without  notice,  from  tacking  (g) . 

The  general  principles  as  to  notice  as  affecting  the  right  of  an 
equitable  incumbrancer  from  getting  in  the  legal  estate  so  as  to 
protect  his  title,  which  will  be  considered  later  (/i),  equally  affect 
his  right  to  get  in  the  estate  so  as  to  tack  his  security  to  a  first 
legal  mortgage,  so  as  to  gain  priority  over  mesne  incumbrancers. 

Where  the  first  mortgagee  has  a  mortgage  of  only  part  of 
the  land,  a  third  mortgagee  of  the  whole  land,  without  notice  of 
a  second  mortgage  thereof,  can,  by  tacking,  only  obtain  priority 
over  that  part  (/),  and  where  such  first  mortgagee  has  also  a 
statute,  which  is  purchased  by  the  third  mortgagee,  who  extends 
the  land  under  it,  he  still  obtains  no  protection  beyond  the 
extended  value  (/»•) . 

Conversely,  if  the  first  legal  mortgage  extends  to  an  entire 
estate,  a  subsequent  equitable  incumbrancer  of  part  only  of  the 
estate  obtaining  a  transfer  of  the  first  mortgage  is  entitled  to 
hold  the  whole  estate,  until  ho  is  satisfied,  against  a  mesne 
incumbrancer  either  of  the  whole  (/),  or  of  the  part  not 
comprised  in  his  own  equitable  charge  (m). 

1 1  was  settled  that,  under  the  old  law,  a  third  mortgagee 
mi glit  protect  himself  if  he  acquired  the  legal  estate  by  means 
of  getting  in  a  prior  statute  or  judgment,  and  so  enable  himself 


•  l\  Win,  .-.1  p.  r.M. 

Oastm  v.  Round,  Preo.  Oh.  220. 

S<  *  oote  t"  Jonet  \.  'rii<>»i<tx,  3  P. 
Wm 

Maundrell  v.  Mamdrell,  l<>  \  •    . 

\faekreih  v.  BymmotUf  Lfi  Tes. 
. 


(;/)  rcacovk  v.  Burt,  4  L.  J.  (N.  S.) 

Oh.  ;;:;. 

{h)   lust,  pp.  1307  et  seq. 

U.nsh  v.  Lee,  2  Vcntr.  337. 

(/•)  a. 

(I)   Bovey  v.  Skipwith,  l  Oh.  Ca.  201. 
i m)  Atherley  v.  Burnett.'W.N.  (1886) 
70. 
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to  squeeze  out  mesne  incumbrancers,  of  whose  charges  he  had  chap.  lv. 
no  notice,  by  tacking  his  mortgage  to  the  statute  or  judgment  («). 
The  reason  for  this  seems  to  have  been  that  inasmuch  as  the 
creditor,  whose  judgment  was  got  in,  had,  by  extending  the 
lands  under  his  judgment,  acquired  the  legal  estate,  and  also 
the  debtor's  interest  therein  at  the  time  when  judgment  was 
obtained,  and  as  the  third  mortgagee  had  originally  lent  his 
money  on  the  credit  of  the  land  over  which  he  had  taken  an 
equitable  charge,  the  Court  allowed  him  to  protect  or  fortify 
his  title  by  getting  in  the  legal  estate  whenever  it  might  be  out- 
standing, as  against  incumbrances  intermediate  between  the 
judgment  and  his  own  mortgage,  and  of  whose  existence  he  had 
no  knowledge  at  the  time  of  his  advance. 

To  give  an  incumbrancer  the  advantage  of  a  judgment, 
statute,  or  recognizance  against  an  eigne  mortgagee,  the  strict 
forms  of  law  as  to  enrolment  and  docketing,  and  now  as  to 
registration,  must,  it  is  conceived,  have  been  complied  with,  or 
otherwise  they  will  not  avail  (o).  If  a  judgment,  &c.  be  got  in 
by  a  mortgagee,  the  Court  will  not  permit  a  prior  incumbrancer 
to  procure  a  surreptitious  release  (p). 

The  question  would  seem  to  be  one  of  some  doubt  whether,  "Whether  a 
in  the  present  state  of  the  law,  the  purchase  of  a  prior  judgment  incumbrance 
(even  though  the  land  has  been  actually  delivered  in  execution,  can  bJ? 
so  as  to  give  to  the  creditor  the  legal  estate)  will  enable  a  judgment, 
subsequent  incumbrancer  to  tack  his  equitable  charge  to  the 
judgment,  so  as   to  claim  priority  as   against  mesne  incum- 
brancers. 

The  advantage  to  be  derived  from  getting  in  a  precedent 
statute  or  judgment  depended  upon  the  different  procedure  of 
the  Courts  of  law  and  equity  in  investigating  the  account  on  an 
extent  ;  for,  although  lands  are  generally  extended  at  much 
less  than  their  true  value,  yet  at  common  law  the  conusor,  or  he 
that  claims  under  him,  has  no  relief  but  by  bringing  a  scire 
facias  ad  oomputandum,  in  which,  subject  to  the  alteration  made 
by  1  &  2  Yict.  c.  110,  s.  11,  with  regard  to  the  mode  of 
accounting   at   law   upon   a  judgment,   the   conusee  does  not 

(»)  Churchill  v.  Grove,  1  Ch.  Ca.  35  ;  notice,  as  recognized  in  Davis  v.  Strath- 
Sachet  v.  Wakefield,  Hard.   172;  Ed-  more,  16  Ves.  419, -would  apply  to  this 
munds  v.  Tovey,  1  Vern.  187  ;  Sadler  v.  case. 
Hush,  2  Vern.  30.  (p)  Earl  of  Huntington  v.  Greenville. 

(o)   Qiucrc,  whether  the  doctrine  of  1  Vern.  49. 

ff2 
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account  according  to  the  true  value,  but  according  to  the  ex- 
tended value,  and  for  the  whole  judgment  or  statute  (q). 

In  equity,  the  conusor  might,  however,  bring  the  conusee  to 
account  for  what  he  hath  actually  received,  and  recover  all 
above  the  debt  with  interest  (r)  :  but  where  an  assignee  of  a 
judgment  or  statute  extended  is  also  a  mortgagee,  and  conse- 
quently a  creditor  for  a  further  sum,  there  he  hath  equal  equity 
on  his  side  to  retain  the  lands  until  he  be  satisfied  both  for  the 
statute  and  the  mortgage ;  and  he  will  not  be  brought  to  account 
for  what  he .  hath  received  above  the  statute  or  judgment  debt 
on  the  extended  value  unless  he  hath  received  enough  to  satisfy 
his  mortgage  also  ;  consequently,  if  a  mesne  mortgagee  would 
take  off  a  statute  or  judgment  in  the  hands  of  a  puisne  mort- 
gagee by  a  suit  in  equity,  the  account  must  be,  as  at  law,  upon 
the  extended  value  of  what  is  due  on  the  statute  or  judgment, 
and  damages  (s). 

And  in  such  case,  where  a  statute,  recognizance,  or,  under  the 
old  law,  a  judgment  is  taken  in  by  a  mortgagee  to  defend  a  sub- 
sequent incumbrance,  he  will  be  no  farther  or  longer  protected 
by  it  than  until  he  hath  received  so  much  of  the  profits  as  will 
satisfy  the  original  security  on  the  extended  value,  for  then  it 
will  be  avoided  by  a  scire  facias  ad  computandum,  or  by  an  account 
to  be  taken  in  Chancery  (/). 

There  is,  under  the  old  law,  a  distinction  between  the  effect 
of  purchasing  an  outstanding  judgment,  and  purchasing  a 
statute  («),  for  the  mortgagee  cannot  procure  to  himself,  by 
taking  in  such  security,  an  advantage  beyond  the  interest  to 
which  the  owner  of  his  security  was  entitled;  therefore,  as  a 
judgment  creditor  could,  under  the  old  law,  extend  but  a  moiety, 
a  judgment  protected  but  a  moiety  in  the  hands  of  his  assignee; 
but  if  the  first  incumbrance  be  a  statute  staple,  which  attaches 
upon  all  the  lands  of  the  conusor,  a  subsequent  mortgagee 
buying  in  the  statute  may  hold  all  the  land,  and  thereby 
pp.lect  himself  until  at  ta/r  the  conusor  of  the  statute,  by  a  scire 
facias  ad  computandum,  lias  got  the  statute  vacated,  which  can 
only  be  upon  payment  of  the  penalty,  for  equity  will  not,  in 
iioh    eiise,    give    any    assistance    against   a    third   mortgagee, 


!  \ .  nir.  338  ;  I  Rep.  67,  bj  8 
Atk.  618.  And  Bee  i  Pow.  Bftg.  nil 
ed.  p.  624. 

,  s, ,  Boll.  A.br.  182;  Bao.  A.br. 
/  ion,  I '.  '.'  ;  see  also  Bull  v. 
Faulkner,  L7  L.  J.  Oh.  23. 


(«)  Bee  Morret  v.  Paske,  2  Atk.  52, 

(()  See  Earl  of  Huntington  v.  a '■rei -n- 

ville,  l  Vern.  62. 

(it)  See  1  IW.  Mfg.  llh  cd.  p.  482. 


TACKING' — GETTING  IN  LEGAL  ESTATE.  1227 

without  notice,  until  lie  lias  been  paid  his  mortgage  as  well  as      CHAP-  LV- 
the  statute,  so  far  as  the  extended  value  of  the  latter  will  admit. 

By  1  &  2  Vict.  c.  110,  s.  11,  it  is  provided  that  a  tenant  by  Stat,  l  &  2 
elegit,  who  has  sued  out  execution  under  that  Act,  is  to  be  liable  s  u'( 
to  the  like  account  in  the  Court  out  of  which  execution  shall 
have  been  sued  out  as  he  was  theretofore  subject  to  in  a  Court 
of  equity. 

It  appears  to  have  been  assumed  in  the  text  books  that,  inas-  Effect  of  this 
much  as  an  execution  creditor  was  by  this  enactment  compelled  considered, 
to  have  his  accounts  taken  in  a  Court  of  common  law,  which,  as 
a  general  rule,  paid  no  attention  to  equitable  doctrines,  such  as 
that  of  tacking,  the  effect  of  the  enactment  was  to  abolish  the 
doctrine  of  tacking,  so  far  as  regards  the  buying  in  of  a  prior 
judgment  by  a  subsequent  incumbrancer  (x).  It  may,  however, 
be  observed  that  the  enactment  provides  that  the  execution 
creditor  is  to  be  subject  to  the  "  like  account  "  as  he  was  there- 
tofore subject  in  equity,  and  it  would  seem  to  be  arguable  that 
a  Court  of  common  law  in  taking  such  account  would  have  been 
competent,  or  perhaps  even  bound,  to  take  cognizance  of  any 
question  as  to  right  to  tack,  which  might  have  arisen  in  the 
particular  case.  There  appears,  however,  to  be  no  reported 
decision  on  this  point. 

It  is,  however,  conceived  that  the  effect  of  the  Judicature 
Act,  1873  (//),  which  provides  that,  in  case  of  conflict  between 
the  rules  of  equity  and  the  rules  of  the  common  law  in  reference 
to  the  same  matter,  the  rules  of  equity  shall  prevail,  is  to  render 
it  obligatory  on  every  Division  of  the  High  Court,  in  taking 
accounts,  to  take  cognizance  of  any  right  to  tack  which  would, 
prior  to  the  stat.  1  &  2  Yict.  c.  110,  have  been  allowed  in  the 
Court  of  Chancery,  and  thus  to  restore  the  right  of  a  subse- 
quent incumbrancer  to  get  in  and  tack  his  incumbrance  to  a 
prior  judgment  perfected  by  legal  execution. 

The  bankruptcy  of  a  mortgagor  does  not,  as  a  general  rule,  Tacking  in 
deprive  a  mortgagee  of  his  right  of  tacking  (z).     In  Ex  parte 
Knott  (a),  it  was  debated  whether  the  general  rule  applied  as 
between  the  assignees  of  a  bankrupt  mortgagor  and  bond  fide 
incumbrancers.     In  that  case  a  mortgage  in  fee  was  executed, 


(s)  Fish.  Mtg\  4th  ed.  p.  566  ;  Coote  sub-s.  (11). 
Mtg.  5th  ed.  p.  919  ;  Wh.  &  T.  L.  C.  (z)  Selby  v.  Pomfret,  3  De  G.  F.  &  J. 

Eq.,  6th  ed.  Vol.  I.  p.  709.  595. 

(y)    36    &    37   Vict.    c.    66,    s.    25,  (a)   11  Ves.  617. 
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chap.  lv.  subject  to  an  outstanding  term  of  years.  Afterwards  a  second 
mortgage  was  executed  to  another  person  ;  then  (as  was  alleged) 
the  mortgagor  committed  an  act  of  bankruptcy,  and  afterwards 
executed  a  third  mortgage  to  a  different  person,  by  whom, 
however,  the  act  of  bankruptcy  was  denied.  A  commission 
afterwards  issued,  grounded  on  the  disputed  act  of  bankruptcy, 
subsequently  to  which  the  third  mortgagee  obtained  a  transfer 
of  the  mortgage  in  fee.  The  third  mortgagee  at  first  claimed  a 
right  to  tack  against  both  the  assignees  and  second  mortgagee, 
but  on  the  argument,  the  claim  against  the  second  mortgagee 
was  abandoned,  on  the  ground  that  the  term  of  years,  being 
outstanding,  operated  as  his  protection  (b).  But,  as  to  the 
assignees,  a  distinction  was  taken  by  the  third  mortgagee,  who 
contended  that  they  could  not  stand  in  a  better  situation  than 
the  bankrupt  himself.  The  assignees,  on  the  other  hand, 
contended  that  the  assignment  was  a  conveyance  for  the  benefit 
of  creditors,  and  placed  them  in  the  same  situation  as  if  the 
debtor  had  not  been  bankrupt,  but  had  made  a  conveyance  for 
the  benefit  of  his  creditors.  The  point  was  not  decided,  an 
issue  being  directed  to  try  whether  an  act  of  bankruptcy  had 
been  committed  previously  to  the  date  of  the  third  mortgage. 
In  this  case  it  was  also  endeavoured  to  be  maintained  by  the 
assignees  that  the  commission  resembled  a  decree  to  settle 
priorities,  after  which  there  can  be  no  tacking,  as  before 
noticed  (c).  But  the  Chancellor  denied  the  position,  and  said 
the  commission  was  no  judgment ;  it  was  only  a  conveyance  for 
the  security  of  creditors  ;  from  which  it  followed,  that  the 
issuing  of  the  commission  or  fiat  would  not  prevent  the  right  of 
the  mortgagee  to  tack,  independently  of  the  question  of  the 
advance  being  made  after  the  commission  or  fiat  issued ; 
and  the  same  will  apply  to  proceedings  under  the  present 
Act  (d). 

'  rale.         The  second  rule  laid  down  in  Brace  v.  The  Duchess  of  Marl- 

J°dm  borough  {<■)  is,  "that  if  a  judgment  creditor,  or  creditor  by  statute 

01  reoognizanoe,  buys  in  tho  first  mortgage,  ho  shall  not  tack 

i:''i)'li,i,t'_'    oi   unite  this  to  his  judgment,  &o.  (./'),  and  thereby  gain  a 

preference;  for  such  a  oreditor  cannot  be  called  a  purchasor, 

////-,  ]>.  L216.  (./)  It  is  obvious  that  the  meaning 

\i,ii,  p.  L228.  ifl  that  a  judgment  oreditor  shall  not 

\1  Vict.  0.  62,  tuckio  ;i,  precedent  mortgage  Lis  judg- 

2  I'.  \\  in  .   191.  ment,  &c. 
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nor  has  he  any  right  to  the  land  ;  he  has  neither  jus  in  re,  or  jus  chap.  lv. 
ad  rem.  All  that  he  has  by  his  judgment  is  a  lien  on  the 
land,  hut  uoii  constat  whether  he  will  ever  make  use  of  it,  for  he 
may  take  his  debt  out  of  the  goods  of  his  debtor  by  fieri  facias, 
or  may  take  his  body,  after  which,  during  the  defendant's  life, 
he  can  have  no  other  execution  :  besides  which,  the  judgment 
creditor  does  not  lend  his  money  on  the  immediate  view  or 
contemplation  of  the  land,  nor  is  he  deceived  or  defrauded 
though  his  debtor  had  before  made  twenty  mortgages  of  his 
estate ;  but  a  mortgagee  is  defrauded  or  deceived  if  the  mort- 
gagor has  already  mortgaged  his  land  to  another." 

This  rule  and  the  reasons  for  it  are  so  distinctly  explained  in  Reasons  for 
the  preceding  statement  that  little  remains  to  be  said  on  it.  tlierule- 
The  distinction  between  the  right  of  a  puisne  mortgagee,  having  a 
specific  lien,  to  tack  his  mortgage  to  a  judgment,  and  of  a  judg- 
ment creditor,  having  no  actual  charge  or  lien,  but  only  a 
prospect  of  acquiring  one,  or,  as  it  was  sometimes  inaccurately 
called,  a  "  general  lien,"  to  tack  his  judgment  to  a  mortgage, 
seems  to  have  been  fully  established.  It  was  recognized  by 
Lord  Hardwicke,  in  an  anonymous  case  (g),  and  there  put  on 
the  ground  that  the  judgment  creditor  does  not  trust  to  the 
credit  of  the  estate. 

In  Ex  parte  Knott  (h),  Lord  Eldon  explained  that  a  mere 
judgment  creditor,  though  he  deals  originally  for  a  lien,  does 
not  get  an  estate  originally  in  the  land ;  he  has  neither  jus  in  re, 
■nor  jus  ad  rem  ;  he  is  therefore  entitled  only  as  a  judgment 
creditor  to  an  elegit,  and  cannot  tack.  And  it  may  be  inferred 
from  the  judgment  in  Whit worth  v.  Gaugain  (/),  that  the  law  in 
this  respect  remains  unaltered  by  1  &  2  Vict.  c.  110  ;  for  if  the 
effect  of  the  judgment  is  only  to  charge  the  interest  which  the 
debtor  has  remaining  in  him,  the  creditor  can  have  no  right  by 
means  of  tacking  to  cut  out  an  incumbrance  which  preceded  his 
judgment.  It  has  been  held  that  a  judgment  creditor  had  not, 
merely  by  virtue  of  1  &  2  Vict.  c.  110,  s.  13,  such  an  interest  in 
the  lands  of  his  debtor  as  to  enable  him  to  tack  a  subsequent 
mortgage  (/<•) . 

Inasmuch  as,  under  the  stat.  27  &  28  Vict.  c.  112,  no  judg-  Effect  of 
ment,  statute,  or  recognizance  now  affects  land  until  the  land  vict.*c.  ill. 

(g)  2  Ves.  sen.  662.  (i)  3  Ha.  416. 

(h)  11  Ves.  619.    And  see  Stephenson  \k)  See  JBcnham  v.  Keane,  3  De  G.  F. 

v.  Hcajward,  Prec.  Ch.  810  ;  Breerton  &  J.  318. 
v.  Jones,  1  Eq.  Ca.  Abr.  326. 
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Third  rule. 
First  mort- 
gagee may 
tack  further 
advances  on 
statute  or 
judgment. 

Reason  for 
the  rule. 


l.'ul"  appliea 
to  tacking 


has  been  actually  delivered  in  execution  by  an  elegit  or  otherwise, 
it  is  clear  that  the  right  to  tack  a  judgment  to  a  first  mortgage 
cannot  arise  until  such  delivery  in  execution.  And  it  does  not 
seem  that,  even  after  delivery,  there  is  anything  in  this  Act  to 
improve  the  position  of  a  judgment  creditor  in  this  respect  over 
that  which  he  held  under  the  stat.  1  &  2  Vict  c.  110,  or  to  make 
any  alteration  as  to  what  may  be  taken  in  execution,  that  is 
to  say,  the  debtor's  interest  in  the  land  subject  to  the  prior 
equities ;  it  is  conceived  that  the  creditor  can  take  that  interest 
only,  and  thus  cannot  get  rid  of  the  mesne  incumbrances  by 
getting  in  a  first  legal  mortgage.  The  point,  however,  cannot 
be  regarded  as  settled  (/). 

The  third  ride  in  Brace  v.  The  Duchess  of  Marlborough  (at)  is, 
that  if  a  first  mortgagee  lends  a  further  sum  to  the  mortgagor 
upon  a  statute  or  judgment,  he  shall  retain  against  a  mesne 
mortgagee  until  both  his  securities  are  satisfied. 

The  reason  for  the  rule,  as  given  by  Sir  J.  Jekyll,  M.  R.,  in 
this  case  is,  that  "  it  is  to  be  presumed  that  the  mortgagee  lent 
his  money  on  the  statute  or  judgment  as  knowing  that  he  had 
hold  of  the  land  by  the  mortgage,  and  in  confidence  lent  the 
further  sum  on  a  security  which,  though  it  passed  no  present 
interest  in  the  land,  yet  must  be  admitted  to  be  a  lien  thereon." 
In  other  words,  the  justification  for  the  rule  is,  that  the  mort- 
gagee, having  originally  lent  on  the  credit  of  the  estate,  and 
having  made  his  further  advance  on  the  security  of  a  judgment 
giving  him  an  inchoate  charge  (which  he  may  at  any  time 
perfect  by  obtaining  actual  delivery  in  execution),  must  be 
deemed  to  have  continued  to  look  to  that  credit  for  repayment 
of  his  further  advance,  unlike  a  simple  contract  creditor,  who 
cannot  be  presumed,  at  the  time  he  lent  his  money,  to  have  done 
so  on  the  credit  of  the  land,  so  as  to  entitle  hini  to  tack  his 
judgment  to  a  prior  legal  mortgage. 

The  rule  applies  with  even  greater  force  where  the  further 
adv.'ince  is  ni.-idc  on  the  security  of  a  subsequent  mortgage  or 


Mi.  Fisher  (Mortgages,  p.  566 
i  ..i  :.  i  ontrai  v  opinion,  on  the  ground 
that  il-  tat.  I  ■'■  '  Vict.  o.  I  10  puta 
tin'  judgment  creditor  on  the  footing 
i.i  .in  .  quitahle  incumbrancer,  formerly 
:i  from  t he  i  ime  w  ben  In-  obta in<  il  bis 
judgment,  and  new  from  the  time 
when  In-,  charge  Lb  perfected  by  de- 
livery in  exeont ion.     It   la  to  be  « » 1 » - 

i.  howi  rer,  that  m  ither  Art.  puts 


i In1  creditor  in  that  position  :is  IV 

the  time  at  which  the  debt  w .- 1 s  in- 
riineil,  .-it.  w  liicli  lime  it,  |.jnmot  1><> 
said  that  the  creditor  relied  on  the  land 
for  pa  yment . 

(m)  2  I'.  Wms.  at  p.  491.  See 
Shepherd  v.  Tithi/,  2  All-.  ;;i,S;  /In/ford 
v.  Backhouse,  2  Eq.  Oa.  Abr.  615; 
Anon.,  2  v"es.  Ben.  6G2. 
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charge,  and  so  necessarily  on  the  security  of  the  land,  as  when      ™ap.  lv. 

it  is  made  on  a  statute  or  judgment  (n).  subsequent 

The  security  for  the  further  advance  must  be  in  writing  ;  for  meumhrances. 

though  an  equitable  mortgage  may  be  made  by  mere  deposit  of  Beonrfty 

deeds,  the  principle  does  not  apply  where  the  deeds  are  already  mu.st  be  in 

.  .  pjiii  it  /\  writing. 

in  the  possession  or  the  lender  as  legal  mortgagee  (o) . 

This  rule  results  from  the  doctrine  already  noticed,  viz. ,  where  Principle  of 
equities  are  equal,  the  law  shall  prevail.  But  this  principle 
will  not  apply  unless  the  first  mortgagee  has  the  legal  estate,  or 
the  better  right  to  call  for  it  ;  for  otherwise,  as  hereafter 
noticed  ( p) ,  the  incumbrancers,  whether  by  mortgage,  judg- 
ment, statute,  or  recognizance,  will  be  payable  according  to  the 
priority  of  their  respective  incumbrances  ;  nor  will  it  apply  if 
the  first  mortgagee  had  notice  of  the  mesne  incumbrance  at  the 
time  of  making  the  further  advance  (q),  or  if  it  was  made 
pendente  lite  (r),  the  suit  being  duly  registered. 

First,  then,  a  first  mortgagee,  in  order  to  entitle  him  to  tack  First  mort- 
a  further  advance  as  against  mesne  incumbrancers,  must  either  havele^al* 
actually  have  the  legal  estate,  or  must  have  the  best  right  to  estate,  or  best 
require  it  to  be  conveyed  to  him.     What  will  put  a  mortgagee  f0r  it. 
in  this  position  has  been  already  considered  (s). 

Secondly,  in  order  to  give  a  first  mortgagee  the  right  to  tack  First  mort- 
a  further  advance,  he  must  at  the  time  of  making  such  advance  nof ha™US 
have  had  no  notice  of  the  mesne  incumbrances.  notice  at  time 

Although  a  mortgage  is  expressly  made  to  secure  the  sum 
then  lent,  and  also  further  advances,  and  although  the  second 
mortgage  is  made  to  another  person,  with  notice  of  the  first, 
yet  if  the  further  advances  are  made  by  the  first  mortgagee 
with  notice  of  the  second,  the  first  mortgagee  cannot  tack  such 
advances  against  the  second  (t). 

A  purchaser  with  notice  of  a  mortgage  or  deposit  to  cover 
future  advances  is  not  bound  to  inquire  whether  any  future 
advances  have  been  made  after  the  mortgagee  has  notice  of  the 
sale  (u). 

(w)  Gordon   v.    Graham,    2   Eq.    Ca.  514  ;    Williams  v.  Owen,  13  Sim.  597  ; 

Abr.  598  ;  Morret  v.  Paske,  2  Atk.  52  ;  Blunden   v.  Besart,   6  H.  L.  C.   597 ; 

Godfrey*.  Tucker,  33Beav.  280;  Wyllie  London  $•   County  Bank  v.  Ratcliffe,   6 

v.  Pollen,  11  W.  R.  1081.  App.  Cas.  722;   Union  Bank  of  Scotland 

(o)  Exp.  Hooper,  1  Mer.  7.  v.  National  Bank  of  Scotland,  12  App. 

(p)  Post,  pp.  1237  et  seq.  Cas.   53.     In  Daun  v.  City  of  London 

(q)  Lloyd  v.  Attwood,  3  De  G.  &  J.  Brewery  Co.,  L.   R.   8  Eq.  155,  it  was 

612.  held  that  the  rule  is  not  excluded  by 

(r)  Morret  v.  Paske,  2  Atk.  53.  aDy  custom  as  between  brewers  and 

(*)  Ante,  p.  1217.  distillers. 

(t)  Shaw  v.  Neale,  6  H.   L.  C.  581,  (u)  London  §  County  Bank  v.  Ratcliffe, 

608 ;  Hopkinson  v.   Bolt,   9  H.   L.  C.  sup. 
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Further  ad- 
vance made 
pendente  lite 
cannot  be 
tacked. 


Further 
advances 
after  act  of 
bankruptcy. 


Mortgagee 
must  claim 
both  mort- 
gages in  the 
same  right. 


Further  advances  made  to  a  person  wrongfully  in  possession 
of  the  equity  of  redemption  may  be  tacked,  if  the  mortgagee 
had  no  notice  of  the  bad  title  (#)-. 

As  none  but  a  bond  fide  purchaser  of  a  puisne  incumbrance 
without  notice  of  intermediate  incumbrances  can  tack  it  to  a 
prior  mortgage,  it  is  obvious  that  a  first  mortgagee  cannot  tack 
to  his  mortgage  a  subsequent  incumbrance  got  in  by  him,  or  a 
further  advance  made  by  him  pendente  lite,  as  the  registration 
of  the  lis  pendens  would  affect  him  with  notice  of  the  inter- 
mediate incumbrances  (//). 

It  was  said  that  a  mortgagee  is  entitled  to  tack  advances 
made  after  an  act  of  bankruptcy  without  notice  (2)  ;  but  this  is 
opposed  to  a  dictum  of  Lord  Redesdale  and  other  authorities  (a) : 
this  controversy  does  not  seem  now  material  since  the  Bank- 
ruptcy Act,  1869  (b),  s.  94,  sub-s.  3,  and  s.  9.5,  sub-s.  1,  under 
which,  and  under  the  Bankruptcy  Act,  1883  (c),  s.  49,  such 
advances  made  in  the  interval  between  the  act  of  bankruptcy 
and  the  order  of  adjudication  would  be  protected  as  a  bond  fide 
dealing. 

An  exception  to  the  rule  under  consideration,  however,  pre- 
vails, if  the  first  mortgagee  takes  the  assignment  of  a  subsequent 
mortgage  as  a  trustee  for  another  person ;  in  which  case  he  shall 
not  be  allowed  to  tack  the  mortgages,  for  if  he  might,  then  a 
mere  stranger  purchasing  the  third  mortgage,  and  declaring  he 
had  bought  it  in  trust  only  for  the  first  mortgagee,  might  tack 
both  together,  and  defeat  all  the  other  incumbrancers  (d), 
Similarly  (e),  the  executors  of  a  first  mortgagee  who  had  the 
legal  estate  in  his  own  right,  cannot,  as  against  a  mesne  incum- 
brancer, tack  a  mortgage  of  the  equity  of  redemption,  which  had 
vested  in  their  testator  as  the  executor  of  another.  It  is  just  the 
same  as  if  the  estates  were  in  two  different  persons. 

But  the  prior  mortgagee  may  tack  under  a  deed  which  secures 
a  debt  of  his  own,  though  it  also  contains  trusts  for  others  (,/'). 


i       /  v.  Young,  I..  It.  '■'.  Eq.  801. 

(,/)  Morret  v.  Paske,  2  Atk.  52s  63. 

\z)  Wise  "ii  Bank.  2nd  ed.  p.  1  *;■"• ; 
\.  //,  Qolt,  Oas.  t.  Talk 
(William  66  ;  I •  ■■  >■■/■'  v.  />,  vonshire, 
2  Burr.  988. 

(«)  Latoucht  \ .  .'  1  Boh.  &  L. 

152;  Exp.  Knott,  I  I  Ves.  616  ;  Exp. 
Herbert,  L8  Vob.  188;  Fishery.  Touehett, 
I  1,1.  163,  ii.;  Bug.  V.  .v  ]'.  1  in,  ed. 
pp.   724,   762;    Rah.    Mfg.    ill,    ed. 


p.  671. 

(//)  32  &  33  Vict.  c.  71. 

(r)  16  .V   17  Viot.  <•.  •'>-',  8.  49,  set  out 

mil,  ,   ]).   .'iS.'i. 

(1/)  M„ mi  v.  Tashe,  -1  Atk.  62  ;  Shaw 
v.  Neale,  (i  II.  L.  C.  Ml  ;  Spencer  v. 
Pearson,  24  Beav.  266  ;  Bates  v.  Julin- 
son,  Johns.  30 1 . 

Barnett  v.  Weston,  VI  Ves.  130. 
Ami  see  Lewis  v.  Morgan,  .">  l'ri.  155. 

(/)  8pi  "11  r  v-  Pearson,  *>tj>. 
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And  the  right  to  tack  exists  where  the  mortgagee,  though  trustee      chap.  lv. 
of  one  debt,  has  a  beneficial  interest  in  it  (g) . 

A  mortgagor  cannot,  of  course,  be  allowed,  either  directly  or 
through  the  intervention  of  another  person,  to  defeat  the  rights 
of  creditors  whose  incumbrances  he  has  himself  created.  So, 
where  a  first  mortgage,  and  a  subsequent  charge  in  favour  of  the 
same  mortgagee  to  secure  a  further  advance,  had,  on  being  paid 
off,  been  kept  alive  and  transferred  to  a  trustee  for  the  mort- 
gagor, it  was  held  that  the  trustee  stood  in  the  position  of  his 
cestui  que  trust,  and  could  not  prejudice  the  rights  of  mesne 
incumbrancers  by  tacking  as  against  them  any  more  than  the 
cestui  que  trust  himself  could  (//). 

The  question  as  to  whether  a  prior  judgment  creditor  can  Whether 
tack  a  subsequent  security  so  as  to  squeeze  out  mesne  incum-  creditor1 
brancers  would  seem  not  to  be  quite  free  from  doubt.     The  case  ma.y  tack 

p--?  m  /  -\     •  i'  t  subsequent 

of  bmdhson  v.    Ihompson  {/)   is    sometimes  relied  upon  as    an  security 
authority,  at  all  events  under    the  old  law,  in  favour  of  an  a^amsf: 

y '  _  _  '  mesne  uicum- 

answer  in  the  affirmative  ;  but  it  is  to  be  observed  that,  in  that  brancers. 
case,  there  were  two  successive  judgments  and  a  mortgage,  and 
it  does  not  appear  from  the  report  that  the  first  judgment 
creditor  had  proceeded  to  execution  so  as  to  acquire  the  legal 
estate  by  virtue  of  his  judgment,  nor  does  it  appear  that  the 
mortgage  was  not  a  legal  mortgage  ;  so  that  it  is  quite  possible 
that  the  first  judgment  creditor  may  have  acquired  the  legal 
estate  by  virtue  of  his  mortgage,  in  which  case  his  mortgage 
and  his  judgment  had  priority  over  the  second  judgment  quite 
irrespective  of  tacking. 

The  effect  of  the  stat.  1  &  2  Vict.  c.  110  was  to  put  a  judg- 
ment creditor  in  the  position  of  a  person  having  an  equitable 
charge  on  the  land,  though  he  might,  as  before  the  Act,  acquire 
the  legal  estate  if  he  perfected  his  judgment  by  issuing  out  elegit 
and  causing  the  lands  to  be  actually  extended  by  the  sheriff. 

By  the  stat.  27  &  28  Yict.  c.  112,  no  judgment  is  to  affect 
land  unless  the  land  is  actually  taken  in  execution,  legal  or 
equitable.  It  is,  of  course,  only  legal  execution  that  can  confer 
the  legal  estate.  It  would  seem  that  the  interest  given  to  a 
judgment  creditor  under  1  &  2  Yict.  c.  110  is  not  of  itself,  without 
execution,  sufficient  to  enable  him  to  tack  a  subsequent  mortgage. 


(g)  Price  v.   Fastncdge,   Amb.    685 ;  (k)    Ledbrook    v.    Passman,    W.    N. 

Blackwellv.  Symes,  cited  ib.  ;  Re  Pag-       (1888)  156. 
gett,  16  Ch.  D.  117.  (i)   1  Atk.  520. 
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Moreover,  it  might  perhaps  be  argued  that  even  if  the  judg- 
ment creditor  has  acquired  the  legal  estate  by  suing  out  legal 
execution  on  the  lands,  he  would  not  be  allowed  to  tack  a  subse- 
quent incumbrance  on  another  ground,  viz.,  that  under  the  stat. 
1  &  2  Vict.  c.  110,  s.  11,  a  judgment  creditor  must  now  account 
for  the  amount  actually  received,  and  not,  as  formerly,  only 
for  the  extended  value ;  but  it  would  seem  that  the  Court,  in 
taking  the  accounts,  might  feel  itself  bound  to  recognize  an 
equitable  right  of  the  judgment  creditor  to  tack  (k). 

It  is  laid  down  by  Mr.  Powell  (/),  on  the  authority  of  a  dictum 
in  "  Equity  Cases  Abridged  "  (m),  that  if  a  first  mortgagee  pur- 
chase a  subsequent  judgment,  without  the  consent  of  the  mort- 
gagor, a  mesne  mortgagee  may  redeem  without  payment  of 
both,  because  such  a  transaction  tends  to  burden  the  estate, 
without  bettering  the  security  of  the  mortgagee  ;  a  position 
which,  it  is  submitted,  is  not  tenable. 

Upon  the  principle  that  no  security  or  debt  can  be  tacked  to 
a  prior  legal  mortgage,  unless  it  is  a  lien  on  the  land  (n),  a  mort- 
gagee is  not  entitled  to  charge  in  account  against  the  mortgagor 
further  advances  secured  by  bond,  or  to  tack  the  bond  debt 
as  against  mesne  incumbrancers,  whether  by  mortgage,  judg- 
ment, or  statute  (o). 

The  same  principle  applies  d  fortiori  to  further  advances  which 
are  simple  contract  debts,  in  respect  of  which  the  mortgagee 
must  rely  on  his  ordinary  remedies  for  enforcing  payment  of 
such  a  debt,  and,  in  case  of  the  bankruptcy  of  his  debtor  or 
the  administration  of  his  assets  after  his  death,  must  come  in 
rateably  with  other  creditors  of  equal  degree  (p). 


The  last  rule  in  Brace  v.  Duchess  of  Marlborough  (</)   is  as 
follows  :  "  It  appearing  that  a  puisne  incumbrancer  had  bought 


Fourth  rule. 

No  tacking 

where  legal 

estate  is  out-    in  a  prior  mortgago,  in  order  to  unite  the  same  to  the  puisne 

standing. 


7    Bee  ante,  p.  L227. 

/    Bee  i  Pow.  4th  ed.  p.  o3G. 

Breerton  v.  Jones,  1  Eq.  Cu.  Abr. 
pi.  11. 

upra,  p.  L223. 

M.,,,,1  v.  Patke,  2  AtU.  64.     See 
/  v.   Corbet,  8  A.tk.  666  ;    Anon., 

2  \ ,      Ben.  662  ;    Lou  thian  \ .  Ha  el,  3 
I      |      162;    Bol/t    v.  Chester,   20 
Bi  , .   613;  Thonuuv.  Thomas, 22  Beav. 
841 . 


(p)  In  bankruptcy  all  debts  proved, 
with  exceptions  as  In  drills  secured  hy 
niorttfii^o,  charge,  or  lien,  and  other 
drills  in  whirl]   priority  is  given  by 

Statute,  lire  payable  jmri  /jh.wii.  See 
46  &  17  Virt.  o.  62,  s.  40.  By  the 
slat.  82  &  33Viot.  o.  46,  in  the  ad- 
minis!  rat  ion  of  the  assets  of  deceased 

prisons,  specially  and   simplo  contract 

debts  are  created  as  being  of  equal 
degree. 

(y)  2  F.  Wins,  at  p.  495. 


TACKING LEGAL  ESTATE  OUTSTANDING.  1235 

incumbrance,  but  it  being  proved  that  there  was  a  mortgage  chap.  lv. 
prior  to  that,  the  Court  clearly  held  that  the  puisne  incum- 
brancer, where  he  had  not  got  the  legal  estate,  or  where  the 
legal  estate  was  vested  in  a  trustee,  could  there  make  no  advan- 
tage of  his  mortgage  ;  but  in  all  cases  where  the  legal  estate  is 
standing  out,  the  several  incumbrances  must  be  paid  according 
to  their  priority  in  point  of  time :  "  Qui  prior  est  in  tempore, 
potior  est  in  jure."  This  rule,  that  tacking  will  not  be  allowed 
where  the  legal  estate  is  outstanding,  is  a  corollary  to  the  general 
rule  that  the  priorities  of  equitable  incumbrances  on  real  estate 
are  regulated  by  order  of  date  (r). 

iii. — Tacking  against  Sureties. — Where  a  man  mortgages  his 
estate,  and  a  surety  mortgages  another  estate,  to  secure  a  mort- 
gage debt,  and  the  principal  makes  a  second  mortgage  of  his 
estate  to  the  same  mortgagee  for  another  sum,  the  surety  is 
entitled  to  redeem  the  first  mortgage  on  payment  of  the  first 
mortgage  debt  only,  and  the  mortgagee  is  not  entitled  to  tack 
the  second  mortgage  (s)  ;  and  the  same  result  follows  whether 
there  is  or  is  not  a  provision  that  the  mortgagee  shall  resort  to 
the  principal's  estate  first  (/). 

But  it  was  held  in  Williams  v.  Owen  («),  that  if  a  further 
charge  is  afterwards  made  by  the  mortgagor  in  favour  of  the 
same  mortgagee,  the  surety  cannot,  on  paying  off  the  first 
charge,  call  for  an  assignment  of  the  mortgage  security  without 
redeeming  the  further  charge  (u),  unless  a  right  of  redemption 
is  given  him  (u).  The  reason  given  was  that  the  right  to  tack  a 
further  advance  against  the  surety  depended  upon  the  right  of 
the  mortgagee  to  make  the  further  advance,  and  that  if  this 
right  be  not  affected  by  the  agreement  with  the  surety,  the 
right  of  the  latter  will  be  subject  to  the  mortgagor's  power  over 
the  equity  of  redemption,  and  the  further  advance  may  be  tacked 
against  him  (#).  But  Williams  v.  Owen  (u)  is  at  variance  with 
the  later  case  of  Bowker  v.  Bull  (//),  in  which,  however,  it  was 
not  cited.  It  is  said  by  the  Master  of  the  Eolls  in  Fan-brother 
v.  Wodehouse  (s),  that  Lord  Cranworth,  in  Bowker  v.  Bull  (y), 

(r)  See    this    rule   considered    post,  (u)  Williamsv.Owen,  13Sim.597;  but 

pp.  1237  et  seq.  see  infra. 

(s)  Bowker  v.  Bull,  1   Sim.  N.  S.  29.  (x)    Williams   v.    Owen,   sup.  ;    Fare- 
it)  Bowker   v.  Bull,  sap.      And   see  brother  v.  Wodehouse,  23  Beav.  18. 

Jones  v.  Smith,  2  Ves.  Jun.  372  ;  Aid-  (//)   Sup. 

worth  v.  Robinson,  2  Beaw  287.  (~)   Sup. 
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chap.  lv.  had  regard  to  the  special  contract  in  that  case  ;  this,  however, 
is  not  so,  for  that  case  was  decided  on  the  broad  principle  that 
the  mortgagee,  when  he  made  his  further  advance,  had  notice 
of,  and  was  bound  by,  the  right  of  the  surety  to  the  first 
security.  Williams  v.  Owen  has  also  been  disapproved  of  (a), 
and  is  inconsistent  with  Hopkinson  v.  Bolt  (b). 

So  if  the  mortgagee's  right  to  make  a  further  advance  be 
affected  by  notice  of  a  mesne  incumbrance,  such  notice  will  not 
only  prevent  him  from  tacking  as  against  that  incumbrance, 
but  will  also  entitle  the  surety  to  the  benefit  of  the  security, 
on  payment  of  the  original  advance  alone  (c). 

In  one  case  it  was  attempted  to  be  argued,  but  without  success, 
that  a  second  incumbrancer  on  a  fund  was  to  be  preferred  (by 
reason  of  notice  given  to  the  trustees)  to  a  person  who  had  acted 
as  surety  for  the  mortgagor  on  the  creation  of  the  first  incum- 
brance, and  had  not  given  notice  of  a  deed  which  on  that  occa- 
sion had  been  executed  by  all  the  parties,  and  under  which  the 
surety  was  to  have  the  benefit  of  the  first  incumbrance  to  the 
amount  of  the  payments  to  be  made  by  him  to  the  first  incum- 
brancer on  the  mortgagor's  behalf  (d)  ;  and  the  case  would 
seem  to  be  the  same,  though  there  had  not  been  any  such  other 
deed,  that  is,  that  the  common  right  of  the  surety  would  avail 
against  the  second  incumbrancer. 


Section  III. 

Of  Priority  as  between  Equitable  Mortgages  of  Land. 

Doctrine  of  i. — Notice  not  applicable  to  Land. — The  doctrine  that  priority 

EotSnoV       is   gained    by  nc-tico   given  to  the   legal  holder   of  property, 

applicable        whioh    applies  to   equitable  interests  in  pure    personalty,   and 

mortgagee        to   choses    in   action,    is    not    applicable   to    equitable   interests 

"M'""L  in    land,    or    such    personalty    as    is    in    equity    real    estate, 

:is  to   which    DO    priority  is  gained  by    giving   notice    to   the 

trustee    or     oilier    person    in    whom    the     legal     estate    is 

veflted(e);   and    the  doctrine   bus  been  held  not  to  apply  to 

"Daw  on  v.  Bank  qf  "  hitehaven,  Forbei  v.  Jackson,  19  Oh.  D.  615. 

4   (■),.   |).   549;    /■;,,/„     v.  Jack  "a.  19  (<     Worlod    v.  Priestley,  '2  Sim.  75; 

CI,    |)   i;i,-,_  ./,        \.  ./"ins,  8  Sim.  633;   Wilmot  v. 

II    j,   (■   514,  Ppke,  5   Ha.    14;    Roopcr  v.    ffarrison, 

/,    .',  |     /,./,//.  82  Beav.  199.  2  K.  &  J.  86;    lei    v.  Uowlett,  2  K.  & 

/•,     Cawthome,    12    Beav.    66;  J.  681;   PAtgp*  v.  Ivvegrove,  L.  R.  16 
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sub-mortgages  (/),  nor  to  an  assignment  in  equity  of  an  chap.lv. 
annuity  charged  by  will  upon  land  (g).  So,  notwithstanding 
doubts  once  expressed  (A),  notice  given  to  a  first  legal  mortgagee 
will  not  affect  the  third  mortgagee,  who  having  advanced  his 
money  without  notice  of  a  second  mortgage  shall  afterwards 
pay  off,  and  take  a  transfer  of,  the  first  legal  mortgage ;  such 
third  mortgage  overrides  the  second  mortgage,  though  the 
transfer  was  made  simultaneously  with  the  advance  by  the 
third  mortgagee  (i).  In  like  manner,  notice  given  by  a  third 
mortgagee,  though  accompanied  with  an  indorsement  on  the 
title  deeds  of  the  first  mortgage,  will  not  give  priority  to  such 
third  incumbrancer  over  the  second,  who  has  given  no  notice  (/.•) . 

But  priority  will  be  gained  by  notice  given  by  the  later  of  Exception  as 
two  equitable  incumbrancers  of  trust  money  produced  by  sale  saje  0f  jana 
of  real  estate ;  and  the  same  rule  will  apply  if  the  charges  are  and  portions. 
on  a  portion  to  be  raised  by  trustees  out  of  real  estate,  or  on 
any  such  interest  in  land  vested  in  trustees  as  can  only  reach 
the  hands  of  the  beneficiary  in  the  shape  of  money  (/) . 

It  is  not  to  be  inferred,  from  the  circumstance  of  an  assignee  Advisability 
of  an  equitable  interest  in  land  acquiring  no  priority  by  giving  notice  in 
notice  to  the  owner  of  the  legal  estate,  that  it  may  not  be  a  certam  cases- 
proper  and  prudent  step  to  give  notice.     If,  for  instance,  the 
legal  estate  is  vested  in  a  first  mortgagee,  notice  should  be 
given  in  order  to  prevent  his  tacking  a  subsequent  charge  to 
his  first  mortgage,  or  parting  with  the  legal  estate  to  any  other 
person  on  being  paid  off  (m) . 

It  is  also  advisable  that  a  puisne  incumbrancer  should  give 
notice  of  his  charge  to  every  prior  mortgagee,  whether  legal  or 
equitable,  in  order  to  prevent  such  mortgagee,  on  an  exercise  of 
his  express  or  statutory  power  of  sale,  from  paying  over  the 
surplus  proceeds  of  sale  to  the  mortgagor  («). 

ii, — Priority  of  Equitable  Mortgages  of  Land  regulated  by  General  mle 
Order  of  Date. — Where  all  the  incumbrances  on  real  estate  or 


Eq.  80.     See  Ford  v.  White,  16  Beav.  (h)  Mackreth  v.   Symmons,    15   Ves. 

120  ;  Re  Carew,  14  TV.  It.  1077  ;  Mam-  337. 

ford  v.  Stoicasser,  1j.  R.  18  Eq.  556  ;  (i)  Feacock  v.  Burt,  4  L.  J.  (1ST.  S.) 

Union  Ban!:  of  London  v.  Kent,  39  Ch.  Ch.  33. 

D.  238,  C.  A.  ;   Re  Richards,    Uumbcr  (k)  Jones  v.  Jones,  8  Sim.  633. 

v.  Richards,  45  Ch.  D.  589,  597.  (I)  See  post,  p.  1264. 

(/)    Jones   v.     Gibbon,   9   Ves.   407  ;  (?«)  Dav.  Con.  4th  ed.  Vol.  II.  pt.  ii. 

Exp.  Mackay,  1  M.  D.  &  De  G.  550.  See  pp.  231,  232. 

Malcolm  v.  Charlesworth,  1  Keen,  63.  («)  See  Thome  v.  Heard  and  Marsh, 

iff)    Wiltshire  v.  Rabbits,  14  Sim.  76  ;  (1895)  A.  C.  495. 
Rochard  v.  Fulton,  1  J.  &  L.  413. 
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chap.  lv.  chattels  real  are  equitable,  priorities  are  generally  regulated  in 
order  of  date  and  not  by  priority  of  notice.  Where  equities  are 
equal,  the  prior  equity  prevails  :  Qui  prior  -est  tempore,  potior  est 
jure  (o). 

This  rule  applies  equally  whether  the  outstanding  legal  estate 
is  a  fee  or  a  term  of  years  ( p) ,  or  a  term  attendant  upon  the 
inheritance  (q),  if  not  merged  by  the  Satisfied  Terms  Act  (r)  ; 
in  which  latter  case  the  term  will  in  equity  follow  all  the  estates 
subsisting  upon  the  inheritance. 

An  equitable  incumbrancer  on  land  is  not  bound  to  give  any 
notice,  and  is  not  postponed  by  any  absence  of  activity  in 
asserting  his  rights,  unless  his  acts  amount  to  fraud  (s) . 

In  reference  to  the  general  rule  as  to  the  priority  of  equitable 
incumbrances  on  real  estate,  it  is  necessary  to  remark,  that  as 
between  mere  equitable  claims,  equity  gives  no  preference  to 
mortgages,  charges,  liens,  judgments,  statutes,  or  recogDizances, 
but  they  are  all  payable  according  to  their  respective  priority  of 
dates  (t)  ;  and  even  if  a  judgment  creditor  obtain  legal  possession 
of  the  lands  by  his  elegit,  and  the  tenant  attorn,  a  prior  equit- 
able mortgagee  or  other  specific  incumbrancer  will  be  preferred 
in  equity,  and  may  there  enforce  his  charge,  upon  the  ground 
that  though  the  judgment  creditor  has  acquired  the  legal  estate, 
he  has  no  beneficial  interest  beyond  the  interest  of  the  debtor 
himself  in  the  land,  viz.,  the  property  subject  to  the  prior 
incumbrance  (u)  ;  and  so,  after  a  valid  equitable  assignment  of 
chattels,  a  judgment  creditor  will  not  be  allowed  to  seize  under 
a,  fieri  facias  (r). 

In  like  manner,  in  the  case  of  a  deposit  of  title  deeds,  which 
are  held  by  the  depositor  subject  to  a  trust,  the  lien  of  the 
depositee  will  be  postponed  to  that  of  the  cestuis  que  trust  (.r). 

(o)   Lord    Bristol    v.    Hungerford,    2  524  ;  Beckett  v.  Cordley,  1  Bro.  P.  C. 

Ymh.  526;   Beckett  v.  Cordley,    1    Bro.  353;  Symmesy.  Symonds,  1  Bro.  P.  C. 

C.  0.  353;    Rict    v.  Rice,  2   Drew.  73;  328;  Manningford  v.   Toleman,  1   Coll. 

Frere  v.   Moore,   8    Pri.    176;    Isaac  v.  070;   Ricev.Rice,2  Drew.  73;   Rochard 

WoUtencroft,    67    L.    T.    361.      As  to  v.  Fulton,  1   J.  &  L.  413,  439;    Thorpe 

priority  by  registration  of  mortgages  v.   Holdsworth,  L.  Et.  7   Eq.  139.     Sic 

of   land   in    Middlesea  and  Yorkshire,  Re  Morgan,  Pillgrt m  v.  Pillgrem,  18  Ch. 

and.  in  Ereland,  see  post,  p.  1240.  D.  92,  C.  A.,  ante,  p.  405. 

'/.    Exp.  Knott,  ii  V<    ,63.  («)   Whitworth    v.   Gaugain,   ;»    ll.i. 

>./    Charlton  v.  Low,  3  P.  Wmi .  330.  416. 

,l.  9 Vict.  o.  L12.    A  term  which  (v)    Langton  v.  Eorton,  1  Ha.  549. 

ilready  attendant    migh.1    before  i      Manningford   v.    Toleman,   sup.; 

il.i     \.  i  bav<  been  clothed  with  a  trusl  c<»y  v.    r.im.    I    l)c  (i.  J.  &  s.  M9; 

for  .-I    mortgagee  or    puroha  er.     Bee  Staokhouse  v.  Countess  of  Jersey,  1  J.  & 

R    P           ad  "I.  i-  li-  721      '■  wton  \.  Newton,  L.  II.  6  Eq. 

Roop  i  \.  Karri  on,  2  l\    &  J.  B6.  135,     See  Moorev,  Jarvis,  2  Coll.  60; 

/  irnei  v.  Richmond,  2  Vern.  8]  ,  Ghroj 'shirt   Union,  $c.  Co.  v.  Heg.f  L.  It. 

Lord   Bristol  v.   Kungorford,  2    Vern,  7  H.  L.  496,.  610  (personalty). 
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So  where  a  solicitor  holds  a  mortgage  in  trust,  partly  for      chap.  lv. 
himself  and  partly  for  a  client,  and  deposits  the  deeds  with  his 
banker,  the  client  is  preferred  (//). 

In  one  case,  A.  being  entitled  to  a  legacy  charged  on  real  Rule  only 
estate  devised  to  B.,  by  a  deed  to  which  B.  was  a  party,  and  the* equities™ 
which  recited  the  intention  to  keep  the  legacy  charged  on  the  are  equal. 
estate,  assigned  the  legacy  to  trustees  on  the  trusts  of  a  settle- 
ment, and  afterwards  A.,  without  the  concurrence  of  the 
trustees,  released  the  charge,  and  B.  conveyed  the  estate  to  A. 
and  X.  (subject  to  existing  incumbrances),  in  trust  to  sell  or 
mortgage,  under  which  first  a  legal  mortgage  was  created,  and 
secondly  an  equitable  mortgage  was  made  to  a  judgment 
creditor,  who  entered  up  satisfaction  on  his  judgment  in  con- 
sideration of  it ;  the  Master  of  the  Eolls  held  that  the  second 
mortgage  had  priority  to  the  legacy,  on.  the  ground  that  the 
equities  of  the  parties  were  not  equal,  and  therefore  that  the 
above  rule  was  inapplicable  (z).  The  decision  in  this  case, 
however,  seems  open  to  question,  for  both  parties  were  equally 
defrauded  and  equally  innocent,  and  the  release,  though  opera- 
tive at  law,  was  inoperative  in  equity.  The  trustees  of  the 
legacy  might,  it  is  true,  have  put  notice  of  the  settlement  on  the 
title  deeds,  but  this  might  not  have  availed  to  give  notice  to  the 
second  mortgagee.  It  is  difficult  to  see  in  the  fact  that  A.  had 
purported  to  release  the  legacy,  a  reason  for  giving  priority  in 
equity  to  the  second  mortgage  (a). 

The  rule  "  qui  prior  est  tempore,  potior  est  jure  "  applies  where  Effect  of 
a  mortgagor  has  practised  a  fraud  on  the  prior  incumbrancer,  by  frau(J- 
falsely  alleging,  at  the  time  that  the  incumbrance  is  created, 
that  he  has  alreadj^  created  a  charge  on  the  property  in  favour 
of  a  third  person,  subject  to  which  supposed  charge  the  mort- 
gage is  accordingly  made,  but  which  charge  is  in  fact  created 
subsequently  (V). 

So  where  a  vendor,  after  a  contract  for  sale,  gave  an  equitable 
mortgage  to  a  person  without  notice  of  the  contract,  the  purchaser 
on  specific  performance  was  held  to  be  entitled  to  deduct  his 
costs  from  the  purchase-money  in  priority  to  the  mortgage  (c). 

If  a  subsequent  equitable  incumbrancer,  having  acquired  the 
legal  estate,  as  under  a  trust  for  sale,  sells  the  estate  and  so 
parts  with  the  legal  estate,  he  loses  his  protection,  and   the 

(//)  Bradley  v.  Riches,  9  Ch.  D.  189.  (a)  See  as  to  loss  of  priority  by  fraud 

(z)   Greenwood  v.   Churchill,  6   Beav.       or  negligence,  post,  pp.  1301  et  seq. 
314.     See  Re  French's  Estate,  21  L.  R.  (b)    Frazer  v.   Jones,    17    L.  J.   Ch. 

It.  283,  C.  A.  353  ;  Sober  v.  Kemp,  6  Ha.  155. 

(c)  Green  v.  Sevin,  13  Ch.  D.  589. 
VOL.  II. — R.  G  G 


1240  PRIORITIES  OF  MORTGAGES  OF  LAND. 


CHAP.  LV. 


purchase-moneys  in  his  hands  are  subject  to  priorities  according 
to  date  (d). 

The  rule  that  mere  equitable  claims  have  priority  according 
to  date  is  open  to  the  distinction  between  an  equity  and  an 
equitable  estate  or  interest.  A  mere  equity  to  set  aside  a  deed 
for  fraud  or  rectify  it  for  mistake  is  not  such  an  equitable 
estate  or  interest ;  but  trust  money  wrongfully  laid  out  in  land, 
a  vendor's  lien  for  unpaid  purchase-money,  and  equitable  in- 
cumbrances, are  interests  or  estates  in  the  land,  and  so  within 
the  rule  (e) . 

In  the  former  case,  a  claimant  with  a  merely  equitable  right 
could,  before  the  Judicature  Act,  1873,  have  had  no  relief  as 
against  a  purchaser  for  value  without  notice,  for  equity  would 
take  no  step  whatever  as  against  such  a  purchaser  (/)  ;  but 
though  this  rule  is  now  altered,  the  defence  of  purchase  without 
notice  would  never  have  availed,  and  does  not  now  avail  where 
the  Court  is  called  upon  to  make  a  declaration  of  priorities  between 
purely  equitable  claimants,  for,  as  their  several  conveyances  are 
equally  innocent  conveyances,  the  Court  cannot  interfere  in  favour 
of  one  more  than  the  others,  but  must  apply  the  general  rule  that 
they  shall  rank  according  to  the  date  of  their  respective  securities  (g). 

The  distinction  is,  however,  still  of  some  importance,  for  where 
an  application  is  made  for  simply  equitable  relief,  the  Court  has 
a  discretion  whether  it  will  grant  or  refuse  that  relief,  and, 
therefore,  can  grant  it  on  such  terms  as  the  Court  thinks  fit 
to  impose  ;  but  where  a  declaration  of  priorities  is  asked,  no 
terms  of  any  kind  can  be  imposed  (/>). 

— ♦ — 
Section  IV. 

Middlesex  PRIORITY  BY  REGISTRATION  OF  MORTGAGES  OF  LAND. 

lry  i. — The  Statutes  relating  to  Registration  of  Deeds,  &c.,  relating 

to  Land. — By  the  Middlesex  Registry  Act  (/),  all  deeds  and 
wills  concerning  estates  within  the  county  of  Middlesex  are 
directed  to  be  registered.  And  all  such  deeds  are  to  bo  adjudged 
fraudulent  ;ind  void  against  any  subsequent  purchaser  or  mort- 

Ro  /•     v.  Earri  on,  "  K.  &  J.  86.  II.  72]  ;    Traeerv.  Jones,  17  L.  J.  Ch. 

[i     Phillip   v.  Phillips,  i  De  G-.  P.  >^  3.r>:{. 

.1.  208,  218.  {/<)   Portsea   Island   Building  Soc.  v. 

/  Jerrard  v.  8aunders.  2  Ves.  Jun.  "Barclay,  (1896)  'l  Ch.  298,  308. 
464;  Eunter  v.  Walters,  \,.  I.'.  7  Oh.  i  7  Anne,  o.  20,  b.  1.  Thin  Act 
A.  69.  Sei  a  to  the  plea  of  purchase  has  bees  amended  .'11111  partially  re- 
fa  \:ilni  ■wiili'.ui  aotice,  post,  pp,  1311  pealed  by  the  Lands  Registry  (Middle- 
•  7.  :<  \  Deeds)  Act,  189]  [64  &  56  Vict. 
Mips  r.  Phillips,  sup.  ai  p.  216;  0.  84  ,  bul  aol  bo  as  to  affed  the  pro- 
Can  \.  Cave,  L6  Ch.  I».  689,  646.  Bee  visions  stated  in  the  text. 
Btackhouu  v.  CotmUts  of  Jersey,  1  J.  & 
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gagee  for  valuable  consideration,  unless  a  memorial  thereof  be      chap.  lv. 
registered  in  the  manner  thereby  prescribed  before  the  register- 
ing of  the  memorial  of  the  deed  under  which  such  subsequent 
purchaser  or  mortgagee  shall  claim. 

Similar  provisions,  with  some  variations,  existed  with  regard  Yorkshire 
to  deeds  concerning  estates  within  the  North,  East,  and  West  Act,  1884. 
Ridings  of  the  county  of  York,  or  within  the  town  and  county 
of  Kingston-upon-Hull  (/.•).  But  by  the  Yorkshire  Registries 
Act,  1884  (^),the  earlier  Yorkshire  Registries  Acts  are  repealed, 
and  the  law  relating  to  the  registration  of  deeds  and  other 
instruments  affecting  lands  and  hereditaments  within  Yorkshire 
and  Kingston-upon-Hull  is  consolidated  and  amended.  The 
repeal  is  not  to  affect  anything  duly  done  or  suffered,  or  any 
right  or  liability  acquired  or  incurred  under  any  enactment  so 
repealed  prior  to  the  commencement  of  the  Act  (m). 

The  present  Act  provides  (»),  that  all  deeds  and  assurances  of 
such  lands,  &c,  with  certain  exceptions,  executed  after  the 
commencement  of  the  Act  may  be  registered  in  manner  thereby 
prescribed.  No  period  is  limited  by  this  Act  or  by  the  amend- 
ing Act  of  1885  (o),  within  which  assurances  are  to  be  registered. 
Assurances  entitled  to  be  registered  are  to  have  priority  accord- 
ing to  the  date  of  registration,  not  according  to  the  date  of  such 
assurances  or  of  their  execution.  The  Act  does  not  interfere 
with  priorities  as  between  themselves  of  assurances  registered 
on  the  same  day  (p). 

By  the  Bedford  Level  Act  (</),  all  conveyances  and  charges,  Bedford  Level 
except  leases  for  seven  years,  of  the  95,000  acres  comprised  in     ° 
the  Act  are  required  to  be  registered.     But  unregistered  con- 
veyances and  charges  of  such  lands  are  nevertheless  valid  for  all 
purposes  except  for  the  purpose  of  entitling  the  grantees  to  the 
privileges  conferred  by  the  Act  (r)-. 

The  Irish  Act  (s)  contains  similar  enactments,  and  also  the  Registry  in 
further  important  provision  that  every  deed  or  conveyance,  a 
memorial  whereof  shall  be  duly  registered,  shall  be  good  and 
effectual  both  at  law  and  in  equity  according  to  the  priority  of 
time  of  registering  the  memorial,  and  according  to  the  right  and 
interest  of  the  persons  conveying. 

{k)  2  &  3  Anne,  c.  4  ;  6  Anne,  c.  35  ;       amended  by  48  &  49  Vict.  c.  54,  s.  4. 

8  Geo.  II.  c.  6.  But  see  infra,  p.  1246. 

(1)  47  &  48  Vict.  c.  54.  (?)   15  Car.  II.  c.  17. 

(w)  The  1st  January,  1885.  (V)    JFillisy.  Brown,  10  Sim.  127. 

(«)  Sect.  4.  (s)  6  Anne,  c.  2,  s.  4.    See  Warburton 

(o)  48  &  49  Vict.  c.  26.  v.  Lorehind,  6  Bli.  N.  S.  I. 

(p)  47   &  48  Vict.  c.  54,  s.  14.  as 

G  G  2 
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By  the  Registration  of  Title  (Ireland)  Act,  1891  (f),  local 
registries  of  title  to  land  in  Ireland  have  been  established  in 
that  part  of  the  United  Kingdom.  Such  registration  is  made 
compulsory  in  the  case  of  lands  sold  under  the  Land  Purchase 
Acts  ;  but  any  other  lands  may  be  voluntarily  registered  under 
this  Act,  and,  if  so  registered,  are  exempted  from  the  operation 
of  the  earlier  Act  as  to  registration  of  deeds,  &c,  relating  to 
land  in  Ireland. 

The  Land  Transfer  Act,  1875  (u),  exempts  land  registered 
under  it  from  and  after  the  date  of  registration  from  the  juris- 
diction of  the  local  registries  for  Middlesex,  the  West,  North, 
and  East  Ridings  of  Yorkshire,  and  the  town  and  county  of 
Kingston-upon-Hull ;  and  no  document  relating  to  any  such 
registered  land  executed,  and  no  testamentary  instrument  re- 
lating to  any  such  registered  land,  coming  into  operation  sub- 
sequently to  such  date  as  last  aforesaid,  is  required  to  be 
registered  in  any  of  the  said  local  registries. 

Subject  to  any  entry  to  the  contrary  on  the  register,  charges 
on  the  same  land  registered  under  that  Act  shall,  as  between 
themselves,  rank  according  to  the  order  in  which  they  are 
entered  on  the  register,  and  not  according  to  the  order  in  which 
they  are  created  (.r) . 

Under  the  Indian  Registration  Acts,  unregistered  deeds  have 
no  effect,  notwithstanding  notice,  either  in  India  or  England  (y) . 

By  the  Land  Registry  (Middlesex  Deeds)  Act,  1891  (s),  the 
Middlesex  Registry  is  transferred  to  the  Land  Registry  estab- 
lished under  the  Land  Transfer  Act,  1875  (a). 

By  the  Yorkshire  Registries  Act,  1884  (b),  three  offices  for 
registration  of  deeds,  &c.  are  established,  namely,  at  Northaller- 
ton for  the  North  Riding,  at  Beverley  for  the  East  Riding,  and 
at  "Wakefield  for  the  West  Riding. 

The  memorial  of  registry  in  the  English  counties,  in  order  to 
be  effective,  must  formerly  have  been  attested  by  one  of  the 
wilnesses  to  the  deed  and  a  second  witness;  and  a  re-execution 
of  the  deed  before  fresh  witnesses  would  not  avail  (r).  But  now 
in  Middlesex  u  memorial  must  be  attested  by  one  witness,  where 


U)  64  &  66  Vict,  o.  66. 

88  A  39  Vict,  o.  B7,  s.  127.    The 
provisions  oi  this  Ad  as  to  the  creation 
and  registration  oi  mortgages  there- 
under are   1 1  oui  ante,  pp.  88  <  t  teq. 
i    Beet.  28. 
,    [ndian  Acta,  No.  »vi.  oi  1864  ; 


No.  xx.  of  1866;  Eieke  v.  Powell,  L.  R. 
•I  Oh.  A.  741. 

(e)  64  &  66  Viot.  c.  G4,  e.  1. 

(„)  38  &  39  Viot.  o.  87. 

lb)  47  &  48  Viot.  o.  64,  s.  31. 

(c)  Bee  Essex  v.  Baugh,  1  Y.  &  C.  C. 
('.  620. 
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practicable,  to  be  a  witness  to  the  deed  or  conveyance  (</).     In      chap.  lv. 

Yorkshire  the  attestation  must  be  by  one  or  more  witnesses,  one 

of  whom,  at  least,  shall  have  been  a  witness  to  the  execution  of 

the  deed  (e).    In  Ireland,  the  attestation  must  be  by  one  witness, 

who  must  have  been  a  witness  to  the  execution  of  the  deed  (/). 

If  a  deed  affecting  land  in  Ireland  is  executed  in  England,  the 

witness  attesting  the  memorial  must  make  a  declaration  on  oath 

before  a  commissioner  for  oaths  or  a  justice  of  the  peace  as  to 

such  attestation. 


ii. — What  Instruments  require  Registration. — The  Acts  do  Copyholds 
not  extend  (g)  to  assurances  of  any  copyhold  estates  or  to  any 
leases  at  rack-rent,  or  for  a  term  not  exceeding  twenty-one 
years  where  the  actual  possession  and  occupation  go  with  the 
lease,  and  the  Middlesex  Eegistry  Act  excepted  from  its  opera- 
tion any  of  the  chambers  in  Serjeants'  Inn  or  the  Inns  of  Court 
or  Chancery  in  Middlesex.  It  is,  however,  considered  advisable, 
though  not  clearly  necessary,  to  register  leases  of  copyholds 
where  leases  of  freeholds  would  be  registered,  the  lease  being  a 
common  law  interest  (//).  Since  the  site  of  Serjeants'  Inn  is 
within  the  City  of  London,  it  is  considered  that  the  exception 
of  it  from  the  operation  of  the  Act  was  an  error,  and  does  not 
imply  that  assurances  of  property  within  the  city  must  generally 
be  registered ;  and  this  understanding  is  commonly  acted  on  in 
practice  (h). 

"Where  an  assignment  of  leaseholds  is  by  way  of  mortgage,  Mortgage  of 

in  which  case  it  is  not  generally  intended  that  the  actual  pos-  held  for  term 

session  and  occupation  should  go  along  with  the  lease,  the  lease  not  exceeding 

•  -it  ii  twenty-one 

and  assignment  should  be  registered,  though  the  lease  is  for  a  years. 

term  not  exceeding  twenty-one  years. 

An  equitable  mortgage  by  deposit  of  deeds  without  memo-  Mortgage  by 

randum  is  not  within  the  Middlesex  and  Irish  Registry  Acts,  as  dep0Slt- 

there  is  nothing  to  register  (/). 


(d)  54  &  55  Vict.  c.  64,  Sched.  I.  (2).  leases  for  twenty-one  years  with  actual 

(c)  47  &  48  Vict.  c.  54,  s.  G.  possession :  see  6  Anne,  c.  2,  s.  14 

(/)   6  Anne,  c.  25.  (h)  Sug.  V.  &  P.  14th  ed.  p.  732. 

(g)  See  as  to   Middlesex,   7  Anne,  (i)  Sumpter  v.   Cooper,  2  B.   &  Ad. 

c.  20,  s.  18  ;  as  to  Yorkshire,  47  &  48  226  ;  Re  McKinnei/s  Estate,  Ir.  R.    6 

Vict.  c.  54,  s.  28.     The  exception  was  Eq.445.    And  see  He  Hamilton'' s  Estate, 

not  in   the  West   Riding   Act.     The  9  Ir.  Ch.  Rep.  512. 
Irish   Act   confines   the   exception   to 
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incumbrances. 


A--urances 
lit'  interests 
in  land. 


But  by  sect.  7  of  the  Yorkshire  Begistries  Act,  1884,  it  is 
enacted  as  follows  : — 

"  Where  any  lien  or  charge  on  any  lands  within  any  of  the  three 
ridings  is  claimed  in  respect  of  any  unpaid  purchase-money,  or  by 
reason  of  any  deposit  of  title  deeds,  a  memorandum  of  such  lien  or 
charge,  signed  by  the  person  against  whom  such  lien  or  charge  is 
claimed,  may  be  registered  by  any  person  claiming  to  be  interested 

therein  (k) And  no  such  lien  or  charge  shall  have  any 

effect  or  priority  as  against  any  assurance  for  valuable  consideration 
which  may  be  registered  under  this  Act,  unless  and  until  a  memo- 
randum thereof  has  been  registered  in  accordance  with  the  provisions 
of  this  section." 

And  by  sect.  14  of  the  same  Act  it  is  enacted  that — 

"Subject  to  the  provisions  of  this  Act,  all  assurances  (I)  entitled 
to  be  registered  under  this  Act  shall  have  priority  according  to  the 
date  of  registration  thereof,  and  not  according  to  the  date  of  such 
assurance,  or  of  the  execution  thereof." 

The  effect  of  these  enactments  is  that  a  mortgage  by  deposit 
by  way  of  security  of  deeds  relating  to  land  in  Yorkshire,  unac- 
companied by  a  memorandum  of  deposit,  will  be  postponed  to  a 
subsequent  mortgage  of  the  same  property  which  is  duly  regis- 
tered, unless  the  subsequent  mortgagee  is  deprived  by  "  actual 
fraud"  (hi)  of  the  protection  of  the  Act  (n). 

Notwithstanding  the  word  "  conveyance  "  and  other  expres- 
sions in  the  Acts,  equitable  incumbrances,  instruments  not  under 
seal,  a  memorandum  of  further  charge,  and  agreements  for  a 
mortgage,  require  registration  (o) . 

An  assignment  of  a  legacy  charged  on  land  has  been  held  not 
to  be  within  the  Acts,  and  therefore  priority  cannot  be  gained 
by  registration  thereof  as  against  a  prior  unregistered  assign- 
ment ( p) .  It  has  been  considered  that  this  case  is  oj)en  to 
question  (y)  ;  but  the  principle  of  the  decision  was  approved 
and  followed  in  a  recent  case  (>•),  in  which  Sir  E.  Kay,  J.,  held 


The  omitted  pari  of  this  section 
Btatesthe  requiri  mentsof  the  Act 'with 
regard  to  a  memorandum  of  oharge. 

Thi  •  pi  •  don  "  assurance "  in 
tin-  \ri  includes  a  "memorandum  of 
on  ii "'■."    Bee  sect.  '■'•  of  the  Aol . 

Bee  the  concluding  part  of 
eel    M.  -i  t  out  infra,  p.  l  — 17. 

Batti  on  v.  Eobson,  (1896)  2  I  b, 
108. 

\foort  v.  Culm  i  /,,,,,  ■..',  Beav.  889 ; 
Wevsv.Pennell,2  E.&  BI.170;  ReWight's 


Mortgage  Trusts,  L.  R.  16  Eq.  41,  V.-C. 
Blalins;  Credland  v.  Potter,  L.  R.  10 
Ch.  A.  8  ;  overruling  Wright  v.  Stan- 
field,  27  Beav.  8.  And  see  Meek  v. 
Bayliss,  :51  L.  J.  Ch.  448;  Copland  v. 
.  L.  R.  6  II.  I-.  858. 

()))    Muli-iilni  v.  C/i<ir/i;sinirt/i,  I   Kirn, 

68;   Be  Jennings,  8   Ir.  Ch.  R.  421; 
Bug.  V.  &  1*.  iitli  ed.  p.  727. 

f'/    Dav.  Oonr.  4th  ed.  Vol. II. pt. ii. 
]>.  219  ;  Pish.  Mtg.  4th  ed.  p.  61. 

(»•)  Arden  v.  Ardm,  29  Ch.  D.  702. 
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that  the  Local  Registration  Acts  are  intended  to  apply  only  to  chap.  lv. 
dealings  at  law  or  in  equity  with  the  land  itself,  and,  accord- 
ingly, that  an  incumbrancer  upon  a  share  in  the  proceeds  of 
land  in  Middlesex,  devised  in  trust  for  sale,  could  not  obtain 
priority  over  other  incumbrancers  upon  the  share  by  registering 
his  mortgage  deed,  but  that  the  priorities  of  the  several  incum- 
brancers ranked  according  to  their  respective  notices  to  the 
trustees. 

The  English  County  Register  Acts  provide  that  wills  affecting  Registration 
lands  may  be  registered  within  the  periods  therein  respectively 
prescribed,  and  that  wills  duly  registered  shall  have  priority  as 
against  purchasers  and  incumbrancers  according  to  time  of 
registration  (s).  But  if  a  will  is  not  registered  within  the 
prescribed  time,  an  assurance  of  the  land  to  a  purchaser  or 
mortgagee  by  the  devisee  shall,  if  registered  before,  prevail  over 
an  assurance  by  the  heir-at-law  (/). 

The  Irish  Act  (u)  directs  a  memorial  of  wills  and  devises 
affecting  lands  in  Ireland  to  be  registered ;  but  there  is  no  pro- 
vision avoiding  unregistered  wills  against  subsequent  purchasers 
or  mortgagees,  or  specifying  within  what  time  wills  should  be 
registered.  A  will  acquires  no  priority  by  being  registered  (x), 
and  it  is  said  that  it  is  not  the  practice  to  register  wills  in 
Ireland  (y) . 

A  will  not  registered  within  the  time  allowed  by  a  County  Mortgage  by 
Register  Act  was  formerly  held  inoperative  against  a  subsequent  ^Tllnot"6 
registered  mortgage  by  the  heir  (z).     But  now,  by  the  Vendor  registered. 
and  Purchaser  Act,  1874  (a),  a  conveyance  by  way  of  sale  or 
mortgage  by  a  devisee  or  by  someone  deriving  title  through 
him,  under  a  will  of  land  in  a  register  county  not  registered 
within  the  period  allowed  by  law,  shall,  if  registered  before, 
take  precedence   of,  and  prevail   over,  any  assurance   by  the 
heir-at-law  (b). 

If  the  devisee  be  himself  the  heir,  or  if  the  estate  be  leasehold, 
a  registered  purchaser  or  mortgagee  from  the  heir  or  executor 
would  be  safe  without  a  registry  of  the  will  (c),  and  be  entitled 

(.s)  7  Anne,  c.  20,  ss.  1,  14,  15  ;  47  &  (y)  Dav.  Conv.  4th  ed.  Vol.  II.  pt.  ii. 

48  Vict.  c.  54,  s.  11.  p.  217. 

(t)  37   &  38  Vict.  c.  78,  s.  8.     See  (s)   Chadivick  v.  Turner,  L.  R.  1  Ch. 

Chadwick  v.  Turner,  L.  R.  1  Ch.  A.  310 ;  A.  310. 

Be  Weir,  Holling  worth  v.    Willing,   58  (a)  37  &  38  Vict.  c.  78,  s.  8. 

L.  T.  792.  (b)  See  Dart  &  Barb.  6th  ed.  p.  772. 

(><)  Irish,  6  Anne,  c.  2,  s.  3.  {c)  Sug.  V.  &  P.  14th  ed.  p.  546. 

\x)  Fury  v.  Smith,  1  Hud.  &  B.  735. 
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Mortgage  by 
legatee  of 
leaseholds. 


to  priority  over  an  unregistered  purchaser  or  mortgagee  from 
the  deceased  (d). 

Where  money  is  advanced  on  the  security  of  leaseholds 
situate  in  a  register  county,  which  have  been  bequeathed  to  the 
mortgagor  by  will,  the  mortgagee  should  require  evidence,  in 
writing,  of  the  assent  of  the  executors  to  the  bequest,  and  should 
require  the  registration  of  such  assent. 


Deeds  regis- 
tered same 
day. 


Priority  of 
registered 
over  unregis- 
tered deeds. 


Registration 
of  appoint- 
ment under 
power. 


1         I  ration 

of   :i--i_Mi!n'  lit 

of  lease. 


Effecl  of 
registration 

df  moi 

Informal 
i  ation. 


iii. — Priority  of  Deeds,  &c.  by  Date  of  Registration. — Mort- 
gages and  other  assurances  of  land  situate  in  register  counties, 
or  in  Ireland,  rank  as  between  themselves,  as  a  general  rule, 
according  to  priority  of  registration  (e) . 

Of  two  deeds  registered  on  the  same  day,  that  which  is 
denoted  by  the  earlier  number  will,  in  the  absence  of  direct 
evidence  to  the  contrary,  be  presumed  to  have  been  first  regis- 
tered (/). 

Registered  instruments  have  priority  over  unregistered  in- 
struments, though  of  an  earlier  date,  if  the  owner  of  the 
registered  instrument  had  no  notice  of  the  earlier  unregistered 
instrument  (g) . 

The  registration  of  a  deed  creating  a  power  does  not  dispense 
with  the  necessity  of  registering  an  appointment  in  exercise  of 
the  power.  So  a  registered  mortgage  by  a  settlor  is  preferred 
to  a  prior  unregistered  settlement,  and  to  an  appointment  under 
a  power  therein  (//). 

A  registered  assignment  does  not  make  effectual  an  unregis- 
tered lease  («)  ;  but  where  the  lease  is  registered,  and  so  prior  to 
an  earlier  unregistered  settlement,  the  assignment  of  the  lease, 
though  unregistered,  is  also  prior  to  the  settlement  (/•). 

The  registration  by  the  mortgagee  protects  the  equitable  title 
of  the  mortgagor,  and  prevents  the  lessee  of  the  former  from 
claiming  a  title  adversely  to  the  latter  (/). 

No  priority  is  gained  by  an  informal  registration  (in). 


hi    Dav.ConT.  ttfa  ed.  7ol.II.pt.  ii. 

D     -.      /  '  op,  6  B.  &  Aid.  I  12. 
i      \  ■■  v.  Pennell,  2  H.  &  M.  170. 
Miff.  Trusts,  L.R.  16 
Eq,  1 1  ;   Holland  v.  Hart,  L.  Et.  6  I  !h. 
A.   6'       '  ■'  v.  Potter,  I-.  K.  io 

Oh.   A.   B.    Bee  Wyati  v.  Barwell,  1!) 
\.      135. 

//    Serafton  v.  Quincey,  2  Vea.  Ben, 
ii::.    AimI  see  Warbttrton y.  Loveland, 


■Gen. 


PicJcard. 


6   Bli.  N.  S.  1;  Alt. 
3  M.  &  \V.  571. 

(t)  lliDKi/i-diiili  v.  Il'ii/i/ri))/,  '_'  Stra. 
1064  ,  Jaek  \.  Armstrong,  l  Hud.  &  B. 
I'll. 

(/■)  Warbttrton  v.  Lav,  land,  6  Bli.  N. 
B.  i. 

(/)  Ballv.  lord Riversdale,  Beat.  550. 

(in)  Jink  v.  Armstrong,  1  Hud.  &  B. 
727. 
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A  mere  clerical  error  in  the  memorial,  if  not  calculated  to      chap.  lv. 
mislead,  will  not  vitiate  the  registration  (>i).  Clerical  error. 

Registered  deeds,  conveying  the  legal  estate,  have  priority  Legal  estate. 
over  prior  registered  equitable  conveyances,  if  the  conveyance 
with  the  legal  estate  was  obtained  without  notice  of  the  prior 
equitable  assurance  (o) .  Both  being  registered,  the  legal  estate 
prevails,  in  the  absence  of  notice  ;  secus,  if  the  registered  incum- 
brancer had  notice  at  the  time  of  the  advance  (p). 

Where  there  are  several  incumbrancers  in  a  certain  order  on  Postponement 
property  in  a  registry  county,  and  the  second  is  prior  to  the  seemly. 
first,  but  postponed  to  the  third,  the  third  is,  to  the  extent  of  the 
interest  of  the  second,  paid  in  priority  to  the  first ;  the  second 
carries  up  the  third,  as  it  was  said  in  a  similar  case  in  Ireland, 
"upon  its  back"  (q). 

A  first  mortgagee  advancing  more  money  on  the  security,  Further  ad- 
after  a  second  mortgage,  which  had  been  registered,  but  of  notice. 
which  he  had  no  notice,  shall  have  priority  over  such  second 
mortgagee  in  respect  of  the  advances  so  made  (>•). 

Although  a  deed  first  registered  absolutely  prevailed  at  law  Notice  of 
over  deeds  subsequently  registered  or  unregistered  (s) ,  yet,  in  <jeed°binds  in 
equity,  it  has  been  repeatedly  held  that  a  mortgagee  or  pur-  equity. 
chaser  derives  no  advantage  by  the  registration  of  his  deed 
against    a    prior    unregistered    instrument    of    which    he    has 
notice  (f). 

But  as  regards  assurances  of  land  in  Yorkshire,  sect.  14  of  Exception  as 
the  Act  of  1884  (m)  enacts  that — 

"All  priorities  given  by  this  Act  shall  have  effect  in  all  Courts, 
except  in  cases  of  actual  fraud  (r),  and  all  persons  claiming  there- 
under any  legal  or  equitable  interests  shall  be  entitled  to  corres- 
ponding priorities,  and  no  such  person  shall  lose  any  such  priority 
merely  in  consequence  of  his  having  been  affected  by  actual  or 
constructive  notice,  except  in  cases  of  actual  fraud." 

(w)    Wyatt  v.  Bancell,  19  Ves.  435.  0' Byrne's  Estate,  15  L.  R.  Ir.  373. 

(o)  Morecock  v.  Dickens,  Arab.  678  ;  (s)  Doe  v.  Al/sop,  5  B.  &  Aid.  142. 

Cator  v.  Cooley,  1  Cox,  182 ;   Underwood  (t)  Lord  Forbes  v.  Deniston,   1  Ves. 

v.  Lord  Coxrtown,  2  Sch.  &  L.  41,  64 ;  Sen.  67  ;  4  Bro.  P.  C.  189 ;  Blades  v. 

Pentland  v.  Stokes,  2  Ba.  &  Be.  75,  300,  Blades,   1   Eq.  Ca.  Abr.  358  ;  Hine  v. 

321 ;    Wiseman  v.  Westland,  1  Y.  &  J.  Dodd,  2  Atk.  275  ;  Le  Neve  v.  Le  Neve, 

117  ;  Re  Russell  Road  Purchase  Moneys,  3  Atk.  646,  652  ;  Bus  hell  v.  Bushell,  1 

L.  R.  12  Eq.  78,  appealed  from,  but  Sch.  &  L.  103  ;  Biddulph  v.  St.  John,  2 

compromised,  L.  R.  12  Eq.  86.  Sch.  &  L.  521  ;  Jolland  v.  Stainbridge,  3 

(p)  Benham  v.  Keane,  3  De  G-.  F.  &  Ves.   478  ;    Wyatt  v.  Barwell,  19  Ves. 

J.  318  ;  Ford  v.  White,  16  Beav.  120.  435;  Cheval  v.  Nichols,  1  Stra.  664  (case 

(q)  Sparrow  v.   Cooper,    1    T.  Jones,  of  an  unregistered  annuity)  ;    Trinidad 

72;   Murtaghv.  Tisdall,  1  Fl.  &  K.  20.  Asphalte  Co.   v.   Corryat,  (1896)  A.  C. 

See  Benham  v.  Keane,  sup.  587,  P.  C. 

(r)  Bedford  v.  Backhouse,  2  Eq.  Ca.  (it)  47  &  48  Vict.  c.  54. 

Abr.  615,  pi.  12  ;  Wrightson  v.  Hudson,  (v)  See   Battison    v.    Hobson,    (1896) 

2   Eq.  Ca.   Abr.  609,  pi.  7.     See  Re  2  Ch.  403. 
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CHAP.  LV. 

Meaning  of 
' '  actual 
fraud." 


"What  notice 
sufficient. 


Notice  to 
agents,  &c. 

Principle  of 
notice. 


Notice  after 

taking 

security. 


No  notice  by 
registration 
in  county  '»i' 

.Mi   Mr     I    I  . 


It  has  been  held  that  the  expression  "  actual  fraud  "  in  this 
section  means  fraud  carrying  with  it  grave  moral  blame,  and  not 
mere  constructive  fraud,  as  where  a  solicitor  mortgagee  took 
advantage  of  a  defect  in  a  prior  mortgage  given  by  his  client 
to  another  person,  in  order  to  claim  priority  for  his  own 
mortgage  (#) . 

Even  as  regards  lands  in  Middlesex,  the  notice  must  be  actual, 
clear,  and  distinct,  amounting,  in  fact,  to  fraud  (//) ;  suspicion  of 
notice  is  not  sufficient  to  induce  the  Court  to  break  in  upon  the 
statute  (2).  Clear  constructive  notice,  however,  as  notice  to  the 
solicitor  of  the  purchaser  or  mortgagee  in  the  same  transaction,  may 
for  this  purpose  be  regarded  as  actual  notice  to  the  purchaser, 
mortgagee  or  client  himself  (a) .  But  such  constructive  notice 
as  a  lis  pendens  is  not  sufficient  (6),  nor  notice  of  a  tenancy  (c). 

Distinct  notice  to  the  agent  or  trustee  is  actual  notice  to  the 
principal,  and  has  been  held  sufficient  (d). 

The  entire  equitable  doctrine  of  notice  (c)  is  founded  on  the 
imputation  of  fraud ;  and  after  the  Courts  have  once  admitted 
the  doctrine  of  "  constructive  fraud  "  for  the  purpose  of  defeating 
a  title,  it  seems  impracticable  to  attempt  a  distinction  in  the 
particular  case  of  the  Kegistry  Acts  (/) .  This  doctrine  is  now, 
as  has  been  seen  above,  excluded  as  regards  Yorkshire. 

If  a  mortgagee  of  land  in  Middlesex  had  no  notice  of  a  prior 
unregistered  title  when  he  took  his  security,  he  may,  after  notice, 
protect  himself  by  registration  {(J) .  And,  on  general  principles, 
a  mortgagee  having  no  notice  of  an  unregistered  conveyance 
would  be  equally  protected  by  registration  of  a  security  upon 
the  faith  of  which  the  money  was  advanced,  though  in  the 
meanwhile  he  had  acquired  notice  (//). 

The  registration  of  an  instrument  in  the  Middlesex  Eegistry 
is  not  of  itself  notice  so  as  to  affect  a  puisne  incumbrancer  with 


f .,    /;„//, s„„   v.   Holism,,  (18%)  2  Cli. 
403. 

,    ./,,//, 1, ,,/  v.  Xt„i„l,>i,/,/r,  :',  Ves.  478; 

1:  iatt  v.  Barwell,  L9  Ves.  186  ;  Chad- 

voxel  v.  Turner,  L.  R.  I  Oh.  A.  310. 

//,,„  v.  Dodd,  2  A ik.  275. 

/.    tfevt   v.  A'  Neve,  8  Atk.  646, 

/       tall  v.  Trappes,  '■'<  Sim.  807  ; 

Holland  v.  Hart,  L.  R.  6  Oh.  A.  678; 

.)/,,, ,,,,  ibankt  v.  Wovenden,'DTU.  11.    Bee 

leuekan  v.  MeOabe,  2  [r.  Eq.  R.  842; 

and  Wormald  v.  Maitland,  85  L.  J.  Oh. 

ml    •  >  and  c der  Agra  Bank  v. 

Barry,  L.  E.  7  H.  L.  185,  where  the 
qui  tion  oi  imputing  the-  knowledge  of 
B     oli  itox   to   bifl  client  in   fully  dis- 


cussed; see  also  Sug.  V.  &  P.  14th  ed. 
p.  728. 

(b)  Wyatt  v.  Barwell,  3  Ves.  4  78; 
Wallow  v.  Donajal,  1  Dr.  &  Wal.  461. 

(r)  Popham  v.  Baldwin,  2  Jones,  Ir. 
Exch.  820. 

(it)  Le  Xcve  v.  Lc  Neve,  3  Atk.  CUG. 
And  see  post,  ]>.  1333. 

(c)  Sec  as  In  lKilicc  as  all'ccling 
priorities,  post,  p|>.  1 .' 5 o 7  it  8$q. 

( /')  Byth.  &  Jarm.  Oonv.  4th  cd. 
Vol.  VI.  ]».  L6. 

(,,)  Essex  v.  Jiiaii/ti,  1  Y.  &  C.  0.  O. 
620. 

(//)  Sec  Eh, n  v.  Lutyens,  8  11a.  159 
oi      it  lenient). 
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knowledge  of  the  existence  of  a  prior  registered  charge,  and  so  chap.  ly. 
prevent  him  from  protecting  himself  by  getting  in  the  legal 
estate  (*).  So,  also,  registration  is  not  notice  to  the  mortgagor 
of  an  assignment  of  the  mortgage ;  and  consequently,  if  after 
an  assignment,  which  is  registered,  payments  are  made  by  the 
mortgagor  to  the  mortgagee  without  notice  of  the  registered 
assignment,  they  must  be  allowed  in  account  by  the  assignee  (k). 

If,  however,  an  incumbrancer  is  shown  to  have  searched  the  Search  of 
register,  he  will  be  fixed  with  constructive  notice  of  any  prior 
charges  appearing  therein  (/),  unless  the  presumption  is  rebutted 
by  showing  that  the  search  was  made  only  from  a  certain  date 
later  than  that  of  the  registered  deeds  relating  to  the  charges  (m). 
A  mortgagee  is  not  bound  to  search  the  register  {n),  nor  to  make 
inquiries  with  a  view  to  the  discovery  of  unregistered  instru- 
ments (o) . 

By  .the  Yorkshire  Registries  Act,  1884  (p),  s.  15,  the  regis-  As  to  regis- 
tration of  an  instrument  was  made  actual  notice  to  all  persons  ^1™  of 
and  for  all  purposes  whatsoever.     This  section  was  repealed  by  York, 
the  Amendment  Act  of  1885  (q) ;  but  having  regard  to  the  provi- 
sions of  sects.  14  and  16  of  the  Act  of  1884,  to  the  effect  that 
assurances  are  to  have  priority  in  order  of  registration,  and 
that  protection  by  legal  estate  and  tacking  are  disallowed,  the 
practical  effect  is   that  the  general   rule  that  a  purchaser  or 
mortgagee  who  obtains  the  legal  estate  is  not  affected  by  a  prior 
equitable  charge  which  is  duly  registered,  but  of  which  he  has 
no  notice  aliunde,  does  not  apply  to  Yorkshire. 

In  Ireland,  registration  is  of  itself  not  notice  (r),  though  by  Astoregis- 
the  Irish  Registry  Act  (s)  the   priority  of   assurances  of  land  inland m 
by  way  of  mortgage  or  otherwise  rank  in  priority  according 
to  priority  of  registration,  independently  of   the  question  of 
notice  (t). 

In  a  case  (u)  in  which  Lord  Redesdale  ultimately  decided  that 
persons  claiming  under  articles  for  a  settlement  were  entitled 

(*)   Catorv.  Cooleij,  1  Cox,  182;  Wise-  L.  135. 

man  v.  Westland,  1  Y.  &  J.  117  ;  Ford  (p)  47  &  48  Vict.  c.  54. 

v.  White,  16Beav.  120;  Lane  v.  Jackson,  (?)  48  &  49  Vict.  c.  26,  s.  5. 

20  Beav.  535  ;  Re  Russell  Road  Pur-  \r)  See  Bushell  v.  Bushell,   1  Sch.  & 

chase,  L.  R.  16  Eq.  78.  L.  90  ;    Underwood  v.  Lord  Courtoirn,  2 

(A)  Williams  v.  Sorrell,  4  Ves.  389.  Sch.  &  L.  41  ;  Pentland  v.  Stokes,  2  Ba. 

(I)  Proctor  v.  Cooper,  2  Drew.  1.  &  Be.  75. 

(>«)  Hodgson  v.  Deem,  2  S.  &  St.  221 ;  (s)  6  Anne,  c.  2. 

Ford  v.  White,  16  Beav.  120.  \t)  Ante,  p.  1241. 

(«)  Lane  v.  Jackson,  20  Beav.  535.  (w)  Bushell  v.  Bushell,   1   Sch.  &  L. 

(0)  Agra  Bank  v.  Barry,  L.  R.  7  H.  90,  at  p.  103. 
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chap.  lv.  by  virtue  of  priority  of  registration  as  against  persons  claiming 
by  virtue  of  a  subsequent  legal  settlement,  bis  lordsbip  remarked 
as  follows  : — "  The  registry  is  considered  as  notice  to  a  certain 
extent  ;  no  person  thinks  of  purchasing  an  estate  without 
searching  the  registry ;  and,  if  he  searches,  he  has  notice ;  but 
I  think  it  cannot  be  notice  to  all  intents,  on  account  of  the 
mischief  that  would  arise  from  such  a  decision.  For,  if  it  is  to 
be  taken  as  constructive  notice,  it  must  be  taken  as  notice  of 
everything  that  is  contained  in  the  memorial ;  if  a  memorial 
contains  a  recital  of  another  instrument,  it  is  notice  of  that 
instrument ;  if  of  a  fact,  it  is  notice  of  that  fact."  In  a  subse- 
quent case  (x),  in  which  the  same  judge  decided  that  the  Irish 
Registry  Act  would  not  permit  tacking,  he  observed,  "  That  the 
registry  is  to  be  considered  as  notice  to  all  intents  and  purposes 
is,  I  think,  what  one  would  not  be  inclined  to  hold  when  one 
sees  the  effect  of  so  considering  it.  If  it  is  to  be  considered  as 
notice  because  it  is  an  intimation  of  the  existence  of  a  deed  put 
upon  record,  it  must  be  notice  of  everything  in  that  deed,  for  a 
party  would  be  bound  to  inquire  after  the  contents  of  that 
deed ;  if  it  be  notice,  it  must  be  notice  whether  the  deed  be 
duly  registered  or  not ;  it  may  be  unduly  registered ;  and  if  it 
be  so,  the  Act  does  not  give  a  preference ;  and  thus  this  con- 
struction would  avoid  all  the  provisions  in  the  Act  for  complying 
with  its  requisites."  And  in  another  case  (//)  he  observed,  "  that 
it  seemed  to  him  that  nothing  could  be  more  mischievous  than 
to  hold  that  the  putting  anything  on  the  registry  is  notice, 
within  the  meaning  of  the  word  notice  as  applied  to  Courts  of 
equity  in  such  cases." 

ityfor        Although  the  protection  afforded  by  the  registry  is  far  from 
registration.  °  L  .  .      .  ... 

perfect,  assurances  affecting  lands  within  the  local  limits  must 

of  course  be  registered,  and  that  as  speedily  as  possible  after 

their  execution,  in  order  to  prevent  their  due  priority  from 

being  intercepted  by  a  hitherto  unregistered  purchaser,  or  by  a 

subsequent  purchaser  using  greater  diligence;  and  it  is  obvious 

that,  where  the  interest  dealt  with  is  of  such  a  description  as  to 

render  il  doubtful  whether  registration  is  required  or  not,  the 

safe  course  will    be  to  register;    though  no  priority  will  bo 

acquired  by  bo  doing,  if  il  Bhould  be  held  lhat  the  Registry 

Ads  do  noi  apply.     Even  were  il  dear  Ili.it  the  statute  does 

tord  I  -'in  anyy,  Latoucht,  I  Soh.  (»/)   Underwood  \.    Lord  Courtown,  2 

I,    137,  161.  Sch.  &  L.  41,  lit,  p.  i;i. 
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not  apply,  it  might  be  advantageous  to  register  with  a  view  to      chap.  lv. 
giving  to  persons  who  afterwards  search  the  register  notice  of 
the  registered  incumbrance  (z). 

An  unregistered  mortgage  by  a  married  woman  of  her  sepa- 
rate equitable  leaseholds  is  prior  to  a  subsequent  deed  duly  regis- 
tered by  which  she  charged  her  "  separate  estate  "  with  a  debt  (ft)  ; 
the  deed  only  affected  what  she  could  rightly  charge  (a). 

Where  a  registered  deed  is  set  aside  for  fraud,  the  Court  has,  Expunging 
in  Middlesex,  no  power  to  expunge  the  registration  (b).     But  re&istratl0n- 
the  Yorkshire  Registries  Act,  1884  (e),  provides  that  fraudulent 
dispositions  of  land  and  charges  on  land  shall  be  void,  notwith- 
standing registration,  and  that  the  Court  may  rectify  the  register 
by  cancelling  entries. 

A  registered  mortgage  by  a  son  and  heir,  personating  his  Registration 
father  of  the  same  name,  is  a  forgery,  and  void  against  the  ^effe 
devisees  under  an  unregistered  will  (tt). 

It  may  be  proper  in  this  place  to  make  a  few  observations  Distinction 
tending  more  particularly  to  distinguish  between  the  operation  English 
of  the  Eegistry  Acts  of  England  and  Ireland ;  and  with  that  and  .Irish 
view  it  may  be  first  remarked,  that  the  two  sets  of  Acts  agree  in  Acts.    ' 
the  following  respects,  viz.,  that  registry  itself  is  not  notice  (e)  ; 
that  deeds  take  effect   inter  partes   and  their  representatives, 
although  not  registered,  for  the  Registry  Acts  do  not  make 
registration  imperative,  but  leave  it  at  the  option  of  the  parties ; 
and  that  in  Middlesex  and  Ireland,  but  now  not  in  Yorkshire, 
notice  of  a  prior  unregistered  deed  will  prevent  the  priority  of 
a  subsequent  registered  deed  (/). 

But  as  between  two  registered  deeds  for  good  consideration 
without  notice,  this  difference  exists,  viz.,  that  in  Middlesex, 
as  formerly  also  in  Yorkshire,  a  registered  deed  conveying  the 
legal  estate  will  have  preference  over  a  prior  registered  equitable 
conveyance,  if  such  subsequent  conveyance  was  obtained  without 
notice  of  the  prior  equitable  assurance  (g),  and  a  prior  legal 
mortgagee,  duly  registered,  advancing  a  further  sum  without 

(z)  Dav.  Conv.  4th  ed.  Vol.  IT.  pt.  ii.  Bushell  v.  Bushell,  1   Sch.  &   L.  103; 

p.  221.  Lord  Btmsany  v.  Latouche,  1  Sch.  &  L. 

(a)    Punehard    v.    Tomkins,    W.    N.  137,157;    Underwood  v.  Lord  Courtoiai, 

(1882)  160.  2  Sch.    &   L.    64 ;     and  Pentland    v. 

{b)    Glbbs   v.   Sidney,  W.  N.  (1883)  Stokes,  2  Ba.  &  Be.  68. 

148.  (/)  As  to  Ireland,  see  Underwood  v. 

(c)  47  &  48  Vict.  c.  54,  ss.  14,  25.  Lord  Courtown,  sup.  ;  Biddutph  v.  St. 

{d)  Re  Cooper,  20  Ch.  D.  611,  C.  A.  John,  2  Sch.  &  L.  521. 

See  Reg.  v.  Sitson,  L.  R.  1  C.  C.  R.  200.  (g)  JLorecock  v.  Dickens,  Amb.  678, 

(e)    As     to     England,     see     supra,  sup. 
pp.    1248,    1249 ;    as  to   Ireland,  see 
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chap.  lv.  actual  notice  of  a  puisne  incumbrance  (//),  or  an  equitable  mort- 
gagee getting  in  the  legal  estate  without  notice  (/),  may  tack 
their  respective  securities,  although  the  mesne  incumbrance  be 
duly  registered. 

It  is  the  folly  of  a  purchaser  or  mortgagee  to  advance  his 
money  without  having  previously  ascertained  whether  the  legal 
estate  be  outstanding  or  not ;  and  if  the  legal  estate  is  shown  to 
be  outstanding,  it  is  his  business  to  get  it  in,  or  give  proper 
notice  of  his  incumbrance.  If  he  neglect  so  to  do,  he  takes  the 
consequences. —  Vigilantibus  rum  dormi'entibus  subveniunt  leges. 

But  a  legal  registered  mortgagee  cannot  set  up  an  unregis- 
tered charge  against  a  subsequent  registered  mortgage ;  the 
unregistered  charge  is  by  the  Act  fraudulent  and  void  against 
the  latter  (A). 

In  Ireland,  however,  by  force  of  the  peculiar  wording  of 
sect.  3  of  6  Anne,  c.  2  (Ireland)  (/),  and  not  because  registration 
amounts  to  notice  under  the  Irish  Act  any  more  than  it  does  under 
the  English  Acts  (;;?),  a  prior  registered  deed,  although  only  a 
charge  (;/),  and  even  registered  articles  of  agreement,  will  have 
preference  over  a  subsequent  deed,  although  it  be  a  conveyance 
of  the  legal  estate  without  notice  (o).  In  fact,  priority  is 
according  to  the  time  of  registration,  and  consequently  tacking 
has  no  application  (/>). 

It  is,  however,  only  a  deed  above  exception  and  untainted 
with  fraud  which  will  acquire  priority  by  registration  (</). 

By  virtue  of  the  recent  Act  (■>•),  the  loan  considerations  will 
apply  to  mortgages  of  land  in  Yorkshire,  unless  tainted  by 
"  actual  fraud." 


[h     Bedford  v.  Backhouse,  2  Eq.  Oa.  v.  Bill,  3  H.  L.  C.  828. 

Abr.  615.  {(>)  Bushell  v.   Bushell,  sup.;    War- 

,    Catory.  Cooley,  1  Cox,  182.  burton   v.   Loveland,  (i  Bli.  N.   S.   I; 

Credland  v.  Potter,  L.  R.  10  Ch.  2  Dow.  &  0.  480. 

A.  8.  (/')    Bushell  v.    Bushell,   sup.;   lord 

l  Sch.  &  L.  98.  Dunsany  v.  Latouche,  1  Sch.  &  L.  137. 

/:.    hell  v.  Bushell,  2  Sob.,  &  L.  Bee  Tenison  v.  Sweeny,  1  J.  &  L.  710; 

90  ;  i't,,i,,  wood  v.  Lord  Courioum,  2  Sch.  Carlisle  v.  Whaley,  I-.  R.  2  II.  L.  391  ; 

.'.    \j.    ii  ;  Pentland  v.  Stokes,  2  Ba.  &  Molesworth  on  Registration  in  Ireland, 

J:« .  76.  82,  36. 

Bushell  v.  Bushell,  sup. ;    TSyn  y.  [q)   Underwood  v.   Lord  Courtown,  2 

Dolphin    tBa.i    Bi      90     800;  Thomp-  Boh.  &  D  64. 

ton   v.  Simpson,    I    Dr.   &    W'.n-.  486;  (>•)  -17  &  48  Viot.  c.  fi4,  s.  14,  set  out 

McNeill  v.   Cahill,   2    Bli,   228;    Mill  supra,  p.  1247. 
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CHAPTER  LVI. 

OF  PRIORITIES  AS  BETWEEN  THEMSELVES  OF  SUCCESSIVE 
MORTGAGEES  OF  PERSONALTY. 


Section  I. 

Of  Priority  as  between  Mortgagees  of  Equitable 
Interests  in  Personalty,  or  of  Debts  and  other 
Choses  in  Action. 

i. — Of  Priority  by  Notice  generally. — As  regards  assignments  Notice  as 
by  way  of  mortgage  or  otherwise  of  equitable  interests,  whether  priori™™1"! 
absolute,  partial,  or  reversionary,  in  personalty,  or  of  debts  and  successive 
other  choses  in  action  (a),  the  title  of  the  assignee  is  complete  on  trust 
without  any  notice ;  but  as  between  successive  assignees,  their  ? unc4:  cnos„es 
respective  priorities  will  be  regulated  by  the  date  at  which  notice 
was  given  to  the  person  in  whom  the  interest  is  vested  in  trust 
for  the  assignor,  or  who  is  liable  in  respect  of  the  chose  in  action 
assigned. 

Where  notices  are  contemporaneous,  the  securities  in  respect  Contempora- 
of  which  such  notice  is  given  will  rank  as  between  themselves  neous  n0  lces- 
according  to  priority  of  date  according  to  the  general  rule  appli- 
cable to  assignments  of  equitable  interests — Qui  prior  est  tempore 
potior  est  jure  (b). 

The  doctrine  of  notice  as  affecting  priorities  is  of  wide  appli-  Principle  of 
cation,  and  embraces  almost  all  dealings  with  outstanding  rights  0f  notice 
in  personal  property.     The  principle  on  which  the  doctrine  is  slatef  m  „ 
founded,  as  stated  by  Sir  T.  Plumer,  M.  R.,  in  the  leading  case 
of  Dearie  v.  Hall  (c),  is  that  the  general  rule  that,  as  between 
equities,  priority  in  time  must  decide,  must  give  way  where  the 
equities  are  not  equal.     "  If  there  appears  to  be,  in  respect  of 

(a)  Jones    v.    Gibbon,    9    Ves.    410;  (b)   Callishery.  Forbes,  L.  R.   7   Ch. 

Cook   v.  Black,   1    Ha.   390 ;    Ward  v.       A.    109  ;  Johnstone  v.  Cox,   19  Ch.  D. 
Buncombe,  (1893)  A.  C.  369,  392.  17,  C.  A. 

(c)  3  Russ.  1,  at  pp.  21  et  seq. 
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CHAP.  LTI. 


Principle  oi 
id.  doctrine 
red  in 
Ward  v. 
/*       mbe. 


any  circumstance  independent  of  priority  of  time,  a  better  title 
in  the  puisne  purchaser  to  call  for  the  legal  estate,  than  in  the 
purchaser  who  precedes  him  in  date,  the  case  ceases  to  be  a 
balance  of  equal  equities,  and  the  preference  which  priority  of 
date  might  otherwise  have  given,  is  done  away  with  and 
counteracted."  And  his  Honour  in  the  same  case  further 
explained  the  doctrine  as  follows  : — "  The  law  of  England  has 
always  been  that  personal  property  passes  by  delivery  of  posses- 
sion, and  it  is  possession  which  determines  the  apparent  owner- 
ship. If,  therefore,  an  individual,  who,  in  the  way  of  purchase 
or  mortgage,  contracts  with  another  for  the  transfer  of  his 
interest,  does  not  divest  the  vendor  or  mortgagor  of  possession, 
but  permits  him  to  remain  the  ostensible  owner  as  before,  he 
must  take  the  consequences  which  may  ensue  from  such  a  mode 
of  dealing  ((/).  If  you,  having  the  right  of  possession,  do  not 
exercise  that  right,  but  leave  another  in  actual  possession,  you 
enable  that  person  to  get  a  false  and  delusive  credit,  and  put  it 
in  his  power  to  obtain  money  from  innocent  parties  on  the 
hypothesis  of  his  being  the  owner  of  that  which,  in  fact,  belongs 
to  you.  It  is  true  that  a  chose  in  action  does  not  admit  of 
tangible  actual  possession.  But  you  must  do  everything  towards 
having  possession  which  the  subject  admits  ;  you  must  do  that 
which  is  tantamount  to  obtaining  possession,  by  placing  every 
person  who  has  an  equitable  or  legal  interest  in  the  matter 
under  an  obligation  to  treat  it  as  your  property.  For  this  pur- 
pose you  must  give  notice  to  the  legal  holder  of  the  fund  ;  in  the 
case  of  a  debt,  for  instance,  notice  to  the  debtor  is,  for  many 
purposes,  tantamount  to  possession.  If  you  omit  to  give  that 
notice,  you  are  guilty  of  the  same  degree  and  species  of  neglect 
as  he  who  leaves  a  personal  chattel,  to  which  he  has  acquired  a 
title,  in  the  actual  possession  and  under  the  absolute  control 
of  another  person."  On  appeal  (e),  Lord  Lyndhurst,  C, 
expressed  his  concurrence  with  this  statement  of  the  law  on 
llir  subject. 

It  has  beeD  stated  that  notice  is  necessary  in  order  to  perfeot 
or  complete  (lie  title  "I'  the  assignee,  and  that  effecl  of  notice  is 
to  convert  the  holder  of  the  Eund  into  n  trustee  for  the  person 
who  gives  (he  notice  (/).     Bui   il   was  said  in  Ward  v.  Dun- 


-.,   Ryall  v.  Rowlt  ,  I  Ves.  Sen.  (/*)  See  Dearie  v.  Wall,  3  Russ.  1,  ;it 

:;im.  pp.  L2  et  teq. 

Dearh  v.  //»//,  :;  Rubs,  al  p.  69. 
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combe  (</),  that  neither  of  these  statements  is  strictly  accurate  ;  chap.  i.vi. 
and  it  was  pointed  out  in  that  case  that  an  assignee  of  an 
equitable  interest  from  a  person  capable  of  disposing  of  it  has 
a  perfect  equitable  title  though  subject  to  the  infirmity  which 
attaches  to  all  equitable  titles,  which  infirmity  is  not  wholly 
cured  or  removed  by  notice  ;  and,  secondly,  that  the  holder  of 
the  fund  before  notice  given  is  just  as  much  a  trustee  for  the 
persons  rightfully  entitled  as  he  is  after  he  receives  the  notice, 
though,  of  course,  in  the  absence  of  notice,  he  would  be  safe  in 
paying  away  the  fund  to  those  who  appear  to  be  the  true 
owners. 

It  is  quite  clear  that  an  equitable  assignee  who  has  not  given 
notice  will  be  bound  by  the  equities  between  the  assignor  and 
the  trustee,  debtor,  or  other  holder  of  the  fund,  so  as  to  be 
obliged  to  allow  any  payments  made  by  the  holder  of  the  fund 
subsequently  to  the  assignment  to  the  assignor  or  his  assignees 
who  have  given  notice  (h). 

Assignees  of  charges  on  equitable  interests  or  choses  in  action  Assignees  of 
have  priority  inter  se  according  to  priority  of  notice  (/) .  incumbrances. 

The  burden  of  showing  absence  of  notice  falls  on  those  who  Burden  of 
claim  against  the  security  (k).  pro°  ' 

The  doctrine  as  to  the  regulation  of  priorities  by  notice  applies  Application  of 
not  only  as  between  several  incumbrancers  or  purchasers  for  bankruptcy.111 
value,  but  also,  to  some  extent,  as  between  an  incumbrancer  or 
purchaser  and  the  trustee  in  bankruptcy  of  the  assignor. 

A  chose  in  action,  or  a  reversionary  or  equitable  interest  of  a  Notice  by 
bankrupt,  passes  to  his  trustee  without  the  necessity  of  any  notice  mortgagor's 
by  him  (/).     But,  as  a  general  rule,  in  competition  with  subse-  bankruptcy. 
quent  incumbrancers,  the  trustee  must  give  notice,  otherwise  he 
will  be  postponed  to  such  incumbrancers  without  notice  of  the 
bankruptcy  who  first  give  notice,  and  it  makes  no  difference  that 
the  trustee  was  not  aware  of  the  existence  of  the  reversionary  or 
other  interest  (»/).     If,  however,  the  debtor  or  trustee  obtains 


(g)    (1893)    A.    C.    369,    per    Lord  (m)  Re  Atkinson'' s  Trusts,  2  De  G. 

Macnaghten,  at  p.  392.  M.  &  G.  140  ;  Re  Ban's  Trusts,  4  K. 

{/>)  Norrish  v.  Marshall,  5  Mad.  475;  &  J.  219;  Stuart  v.  Cockerel},  L.  R.  8 

Stocks  v.  Dobson,  4  De  G.  M.  &  G.  11  ;  Eq.   007;  Re  Russell's  Folic;/    Trusts, 

Cot  hay  v.  Sydenham,  2  Bro.  C.  C.  391  ;  L.  R.  15  Eq.  26  ;  Palmer  v.  Locke,   18 

Leslie  v.  Baillie,  2  Y.  &  C.  C.  C.  91.  Ch.   D.   381,  C.  A.  ;    Re  Scone's  Will, 

(i)   Commissioners  of  Public  Works  v.  W.  N.   (1893)  50.     The  contrary  de- 

Harby,  23  Beav.  508.  cision    in    Re    Bright' s    Settlement,   15 

[k)  Exp.  Stevens,  4  D.  &  C.  117.  Ch.  D.  413,  C.  A.,  was  attributable  to 

(l)  Bartlctt  v.  Bartlett,  1  De  G.  &  J.  the  special  working  of  the  Bankruptcy 

143.  Act,  1849. 

VOL.  II. R.  H  H 
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Trustee  in 
bankruptcy 
bound, 
though  no 
notice  given 
by  assignee. 


Notice  does 
not  affect 
title. 


Incumbrancer 
with  notice  of 
prior  incum- 
brance. 


Inquiry  as  to 
prior  incum- 
brances. 


How  far 

are  bound  to 

inqni] 


aliunde  distinct  notice  of  the  bankruptcy,  a  particular  assignee, 
who  subsequently  gives  notice,  will  not  thereby  obtain  priority 
over  the  bankruptcy  trustee,  though  the  latter  may  not  have 
given  formal  notice  of  the  bankruptcy  (n). 

Where  a  chose  in  action  or  reversionary  interest  is  assigned 
by  a  bankrupt  before  his  bankruptcy  without  notice  being  given 
to  the  debtor  or  trustee  of  the  interest,  it  would  seem  that  the 
trustee  in  bankruptcy  is  bound,  notwithstanding  the  absence  of 
notice,  and  independently  of  statute,  for  that  the  trustee  in 
bankruptcy  cannot  be  in  a  better  position  than  the  bankrupt 
himself,  but  takes  only  such  interest  as  the  latter  can  give,  and 
subject  to  all  equities  by  which  he  is  bound  (o). 

Notice  given  to  a  trustee  does  not  affect  any  question  as  to 
the  rights  and  liabilities,  except  as  between  successive  incum- 
brancers. So,  where  in  a  suit  it  was  decided  that  trustees  had 
received  notice  of  an  incumbrance,  but  there  were  no  cestuis  que 
trust  in  esse,  the  Court  would  not  declare  that  the  interests  of 
unborn  issue  were  bound  by  the  incumbrance,  but  merely  de- 
clared that  the  trustee  had  notice  of  it  (p). 

A  subsequent  incumbrancer  will  not,  by  giving  notice  of  the 
assignment  to  him,  gain  priority  over  a  prior  incumbrancer  who 
has  not  given  notice,  if  at  the  time  of  making  his  advance  he 
had  himself  notice  of  the  prior  assignment  (q) . 

An  incumbrancer  ought,  before  advancing  his  money,  to 
inquire  from  the  trustees,  debtor,  or  other  person  liable  to  pay 
over  the  fund,  whether  they  have  notice  of  any  prior  incum- 
brances (;■)  ;  but  a  subsequent  incumbrancer  will  not  be  de- 
prived of  his  priority,  obtained  by  his  notice,  by  reason  of  his 
omission  to  make  inquiries  as  to  the  existence  of  prior  incum- 
brances (*). 

The  trustee  or  other  person  of  whom  such  inquiry  is  made 
is  under  no  obligation  to  answer  the  inquiry  (/).  If,  how- 
ever, ho  takes  upon  himself  to  do  so,  he  is  bound  to  give  an 


/       i  v.  Banks,  L.  R.  3  Oh.  A. 

rev<  reing  8.  ft,  I-.  R.  i  Eq.  222, 

and  overruling  Re  Brown's  Trusts,  L. 

I;.  6  Eq.  R8.     Bee  drden  v.  drdm,  29 

Oh.  I).  702. 

//.    Atkinson's  Tr/1-./s,  2  I  ).•(!.  M. 
Q     142,  at  ]..  1  13. 

Wi  <  v.  /'  i  «,  2  J.  &  \,  108. 
(r/i   Warburion   v.   //<//,    Cay,   470; 
Spencer  v.  Clarke,  0  Oh.   I>.   L87.     See 
R,    Holmes,   29   Oh.    I).    786,  0.   A.  ; 


Mutual  Life  Assurance  Soc.  v.  Langley, 
32  Oh.  D.  460,  C.  A. 

(»•)  Smith  v.  Smith,  2  Or.  &  M.  231. 

(«j  Foster  v.  Blaekstone,  1  My.  &  K. 
2!)7 ;  Timson  v.  Ramsbottom,  2  Keen, 
49;  /://'/  v.  Bridges,  2  V.  &  0.  O.  C. 
486,  494  ;  Warburion  v.  Hill,  sup.; 
Stocks  v.  Dobson,  5  Do  G.  &  S.  760. 

l/\  low  v.  Bouverie,  (1891)  3  Ch.  82, 
O.  A.  Bee  also  Ward  v.  Buncombe, 
(1898)  A.  0.  369,  at  p.  383. 
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honest  answer  to  the  best  of  his  knowledge  and  belief,  and  will  chap,  lyi. 
be  responsible  for  any  wilful  misstatement  made  by  himself 
or  his  agent  («).  But  he  will  not  be  responsible  for  a  misrepre- 
sentation made  honestly  through  forgetfulness  or  carelessness  (at), 
and  he  is  not  bound  to  make  inquiries  himself  (//).  A  fortiori,  a 
trustee,  upon  accepting  notice,  is  not  bound  to  disclose  any  prior 
notice  which  he  has  received  (s) ;  nor,  if  he  is  first  assignee,  to 
inform  a  subsequent  incumbrancer  giving  him  notice  (a) . 

The  right  to  priority  which  a  second  assignee  of  an  equitable  Assignee  of 

•  -i        ii  •  i  ■        i      n       ^     i  ^  legal  personal 

interest  m  a  fund,  who  has  given  notice  to  the  holder,  possesses  representa- 
over  a  first  assignee  who  has  failed  to  give  notice,  applies  where  tlve- 
the  second  assignee  has  taken  his  assignment  from  the  legal 
personal  representative  of  the  original  assignor  (b) . 

In  the  case  of  an  assignment  of  an  equitable  interest  in  a  What  notice 

ii  •  ,•  'i    •  j  1S  sufficient. 

fund,  or  of  a  debt  or  other  chose  m  action,  it  is  not  necessary 
that  the  assignee,  in  order  to  ensure  priority,  should  give  express 
or  formal  notice  to  the  trustee,  debtor,  or  other  person  liable  to 
pay  the  fund  assigned;  it  is  sufficient  if  such  information  or 
knowledge  has  been  brought  to  the  mind  of  that  person  as  an 
ordinary  man  of  business  would  act  upon,  and  regulate  his 
conduct  in  the  matter  accordingly  (c)  ;  and  it  is  not  material 
in  what  character  he  acquired  his  knowledge,  if  in  fact  he  had 
knowledge  of  a  prior  incumbrance  at  the  time  when  he  received 
formal  notice  of  a  second  incumbrance  (d).  But  incumbrances 
of  which  no  notice  is  given  do  not  apparently  rank  according  to 
the  order  of  the  dates  at  which  the  trustees  obtained  accidental 
knowledge  of  them  (V). 

In  order  to  prevent  any  question  as  to  priority  by  notice,  the  Parol  notice, 
notice  should  be  given  in  writing  ;  but  parol  notice  is  sufficient 
if  of  a  formal  and  precise  character  (/).     General  statements  in 
casual  conversation  are  not  sufficient  (g), 

(«)  Brown  v.  Savage,  4  Drew.  639.  L.  R.  3  Oh.  A.  555 ;  AlleUon  v.  Chiches- 

See  Burrowes  v.   Loch,   10  Ves.   470;  ter,  L.  R.  10  C.  P.  319. 

Lyde  v.    Barnard,   1    M.   &   W.   101  ;  (d)  Mem  v.  Bell,  1  Ha.  73  ;   Tibbits 

Swan  v.  Phillips,  8  A.  &  E.  457;  Slim  v.  George,  5  A.  &  E.   107.     And  see 

v.  Crouchcr,  1  De  G.  F.  &  J.  518.  Gale  v.  Lewis,  16  L.  J.  Q.  B.  119. 

(.»•)  See  Berry  v.  Feek,  14  App.  Cas.  {<<)  Arden  v.  Arden,  29  Ch.  D.  702, 

337.  708. 

{>/)  Lowv.Boxverie,  (1891)  3  Ch.  82,  (/)  Be  Ticliener,  35  Beav.  317.     See 

C.  A.  Brown  v.  Savage,  4  Drew.  635  ;  North 

(:)  Stephens  v.  Venables,  31  Beav.  124.  British  Insurance  Co.  v.  Hallett,  7  Jur. 

(a)  Be  Lewer,  5  Ch.  D.  61,  C.  A.  N.  S.  1263. 

(b)  Be  FreslifieliVs  Trusts,  11   Ch.  D.  (?)  Ford  v.    White,    16    Beav.    123; 
198.  Edward*    v.    Martin,    L.    R.    1    Eq. 

(c)  Lloyd  v.  Banks,  L.  R.  3  Ch.  A.  121. 
488.    And  see  Agra  Bank,  Be  Worcester, 

hh2 
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CHAP.  LVI. 


Notice  must 
be  by  person 
interested. 


Notice  should 
be  precise  as 
to  nature  of 
claim. 


Notice  to 
Bank  of 
England. 


Notice  need 
not  state 
precisely  the 
amount  or  the 
fund  charged. 


Misleading 
notice. 


':<■  in 

notice. 

Time  of 
notice. 


Parol  notice  must  be  clearly  proved.  Evidence  of  parol 
notice  having  been  given  to  trustees  in  the  course  of  conver- 
sation at  a  meeting  on  other  business  was  not  relied  on  as  fixing 
the  trustees  with  notice,  in  the  face  of  their  denial,  of  having 
received  notice  (It). 

The  Court  does  not  require  a  party  to  pay  attention  to  vague 
rumours  proceeding  from  strangers  to  the  estate  (7)  ;  notice,  in 
order  to  be  binding,  must  be  given  by  some  person  who  has  an 
interest  in  the  property  (/«•) . 

The  notice  should  be  made  with  some  degree  of  precision  as 
to  the  nature  of  the  alleged  right,  and  should  not  consist  of  a 
mere  general  and  undefined  claim  (/).  Where  a  notice  of  the 
assignment  of  a  reversionary  interest  in  a  fund  to  secure  a  sum 
of  money  was  silent  as  to  a  covenant  contained  in  the  same 
deed  on  the  part  of  the  assignor  to  charge  the  fund  also  with 
payment  of  premiums  on  a  policy  of  assurance  on  his  life 
effected  by  way  of  collateral  security,  the  charge  was  postponed 
as  to  the  premiums  (;;?). 

Notice,  in  order  to  affect  the  Bank  of  England,  must  be 
distinct  notice  of  an  existing  claim  upon  the  stock ;  since  the 
bank  stands,  not  in  the  position  of  a  trustee,  but  of  a  deposi- 
tary («)• 

Although  it  would  not  seem  to  be  essential  that  the  notice 
should  exactly  specify  the  amount  claimed,  or  describe  the 
fund  charged  with  absolute  correctness,  provided  it  is  sufficiently 
indicated  what  fund  is  intended  to  be  affected,  yet  the  Court 
will  not  allow  the  fund  to  stand  charged  in  priority  to  other 
incumbrances  for  a  sum  in  excess  of  that  stated  in  the  notice  (o) . 

So  if  a  notice  is  misleading  as  to  the  duration  of  a  charge,  the 
recipient  will  not  be  bound  after  the  time  when,  according  to 
the  terms  of  the  notice,  it  would  apparently  have  expired  (/>). 

A  mistake  in  the  notice  as  to  the  date  of  a  mortgage  has  been 
held  to  be  immaterial  (y). 

Inasmuch  as  the  one  of  several  successive  incumbrancers  who 
first  gives  the  required  notice  to  tho  proper  person  will  gain 


(A)   Sajffrm    Walden    Seoond    Benefit 
i        ing  Soe.  v.  Bayner,  i  i  ( 'h.  I).  106, 

0.  A. 

//    iffooei    v.   Waylcmd)  Gtoulds. 

117. 

Barnhart  v.  Greenshields,  D  Moo. 
I'  i     86;   Natal  I. "mi,  \< .  Co.  v.  Good, 

1.  I:     !  P.  0.  121,  129. 

(I)  Jolland  v.  Stainbridge,  8  Ves.  478. 


(m)  BeBrighfs  Trmta,  21  Hen  v.  430. 

(n)  lliniiln  rsiiiii,  v.  Chose,  2  Y.  &  C. 
I       209. 

(„)   Woodburn  v.  Grant,  22  Beav.  483. 

( /')  Stephenson  v.  Royoe,  5  Ir.  Ch. 
I:.  101. 

(«/)  iriu//iin/s/,ill  v.  King,  W.  N. 
(1882)  88;  46  L.  T.  .r>20. 
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preference  over  the  others,  a  mortgagee  of  an  equitable  interest,  chap.  lvi. 
debt,  or  other  chose  in  action  should  be  careful  to  give  notice  in 
writing  immediately  on  completion  of  his  security.  The  notice 
may,  however,  be  given  at  any  time  so  as  to  ensure  priority  over 
any  incumbrancers  who  have  not  given  notice,  but  subject  to 
any  assignments  of  which  earlier  notice  has  been  given. 

If  an  incumbrancer  gives  notice  to  a  purchaser  before  actual 
payment  of  the  purchase- money,  it  is  sufficient  (r),  although  the 
purchaser  has  given  bond  or  other  security  (s) ;  or  after  payment, 
but  before  execution  of  the  conveyance  (/)  ;  for  it  is  all  one 
transaction  (u). 


Where  notice  is  required  to  take  a  case  out  of  the  order  and  Notice  to 

oust  order 
and  dispos 
tion  claus( 
bankruptcy. 


disposition  clause  in  bankruptcy,  it  is  sufficient  if  it  is  given  °£<i  ^,  ei 


posi- 

between  the  act  of  bankruptcy  and  the  petition  for  adjudication,  tion  clause  in 

if  the  incumbrancer  had  no  notice  of  the  act  of  bankruptcy.     It 

is  true  that  by  s.  44  (iii)  of   the  Bankruptcy  Act,  1883  (x), 

which  follows  s.  15  (5)  of  the  Bankruptcy  Act,  1869  (//),  all 

goods  at  the  commencement  of  the  bankruptcy  in  the  order  and 

disposition  of  the  bankrupt  belong  to  the  trustee,  and  that  by 

s.  43  thereof,  the  commencement  of  the  bankruptcy  is  defined 

to  be  the  completion  of  the  act  of  bankruptcy,  yet  by  s.  49  any 

bond  fide  dealing  with  the  bankrupt  between  the  act  of  bankruptcy 

and   the   petition   is  protected,  and  the  giving  notice  by  the 

incumbrancer  to  the  bankrupt  is  a  bond  fide  dealing  within  the 

statute  (z) . 

A  written  notice  sent  through  the  post  will  be  deemed  to  Notice  sent 
have  been  given  at  the  time  when  the   letter  would,  in   the  Vq^° 
ordinary  course  of  delivery,  have  reached  the  last-known  address 
of  the  person  to  whom  it  is  sent  (a)  ;  unless  it  can  be  shown  that 
he  was  unavoidably  prevented,  by  reason  of  absence  or  other- 
wise, from  receiving  the  notice  till  afterwards  (b). 

It  was  formerly  thought  that  the  notice  must  in  all  cases  be  To  whom 
given  to  the  person  who  has  the  legal  control  of  the  fund  (c).  be  given.0 

(>•)  Tourvillev.Hfaish,  3  P.  Wms.  307.  (y)  32  &  33  Vict.  c.  71. 

(s)  lb.  ;  and  Harding  ham  v.  Nicholls,  (z)  Re  Styam,   1  Ph.  105.     See  Exp. 

3  Atk.  304.  Heslop,   1    De   G.    M.   &  G.    477  ;  Re 

(t)   Wigg  v.  Wigg,  1  Atk.  384;  Fitz-  Seaman,  (1896)  1  Q.  B.  412. 
gerald  v.  Burk,  2  Atk.  397  ;  lloore  v.  (a)  loader  v.  Hiscock,  1  F.  &  F.  132. 

May  how,  1  Ch.  Ca.  34  ;  Story  v.  Lord  (b)  Bird  v.  Bass,  6  Man.  &  Gr.  143. 

Windsor,  2  Atk.  630.     But  see  Hill  v.  (c)  Re  Booth's  Settlement   Trusts,  21 

Bickersdike,  Ponb.  Eq.  Vol.  II.  5th  ed.  L.    T.    O.    S.    239  ;  Bridge  v.  Beadon, 

p.  149.  L.    R.    3    Eq.    664,   667  ;    Lewin   on 

(a)   Wigg  v.  Wigg,  sup.  Trusts,  9th  ed.  800. 

\x)  46  &  47  Vict.  c.  52. 
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But  it  is  now  settled  that  the  proper  person  to  whom  the  notice 
should  be  given  is  the  person  who,  whether  he  actually  has 
control  of  the  fund,  or  is  entitled  to  receive  it  from  a  third 
person  in  whose  control  it  is,  is  liable  to  pay  it  over  to  the 
assignor,  or,  in  other  words,  the  person  who  is  the  immediate 
trustee  of  the  assignor  (d).  And  the  recipient  of  the  notice 
may  thus  be,  according  to  the  subject-matter,  a  trustee,  executor, 
debtor,  consignee,  insurer,  or  trustee  in  bankruptcy. 


Notice  to 
trustee  before 
the  fund  is  in 
hand. 


Notice  to  one 
of  Bevi  ml 
trust* 


ii. — Notice  to  Trustees  of  Mortgaged  Fund. — An  assignee  of 
the  beneficial  interest  in  a  trust  fund  cannot  gain  priority  by 
giving  notice  of  the  assignment  to  a  person  who  may  possibly 
become,  but  is  not  at  the  time  of  the  notice,  actually  a  trustee 
of  the  fund  (e) .  This  point  frequently  arose  with  regard  to 
moneys  received  from  the  sale  of  commissions  of  military  officers 
on  retiring  from  the  service,  when  it  was  repeatedly  decided  that 
notice  given  to  the  army  agent  before  the  money  had  reached 
his  hands  and  had  become  payable  to  the  officer  on  his  retire- 
ment being  gazetted,  was  of  no  avail,  as,  till  then,  the  agent 
had  not  become  a  trustee  of  the  officer  charged  with  the  duty  of 
paying  the  money  to  him.  Assignments  of  which  such  prema- 
ture notice  is  given  will,  as  between  themselves,  rank  in  priority 
of  date,  but  will  be  postponed  to  a  subsequent  assignment,  notice 
of  which  is  given  after  the  trust  has  actually  arisen  (/).  But 
the  doctrine  that  a  trustee  or  stakeholder  is  at  liberty  to  dis- 
regard a  notice  given  previously  to  the  actual  receipt  of  the  fund 
must  be  applied  with  caution  {g). 

Win  Te  there  are  several  executors  or  trustees,  the  ordinary 
and  most  prudent  course  is  to  give  notice  to  all  of  them;  but 
notice  to  one  of  them  will  generally  bo  sufficient  to  take  the 
property  out  of  the  order  and  disposition  of  the  assignor  if  he 
.liH  ild  become  bankrupt,  and  to  prevail  over  a  notice  of  another 

Lgnment  subsequently  given  to  all  the  trustees  (//).  But 
notice  to  one  does  nol   affect  the  other  trustees  who  have  no 


■■  pheti    v.  Green,  (1896)  2  Oh. 
0.  A.    Bee  Eolt  v.  Deweli,  I   Ea. 
ii'.. 

Buttery.  Flu  '  It,  L  J.&  II.  ill; 
//  ebiter  v.  Web  ter,  31  Bi  a\ .  893  ; 
Sotnerst  t  v.  Cox,  33  Bear.  83 1  :  .  tddiaon 
v.  Cox,  L.  R.  8  Oh.  A.  Ti'  ;  Earl  of 
Hu {lull,  v.  Cox,  Ifi  W.  B.  732. 

(/;  Calisher  v.  Tories,  I-.  EL  7  Oh. 
A.    109;  Johnstone  v.  Cox,    10  Ch.   D. 


f>7l,  affirmed,  except  as  to  coats,  19 
Ch.  D.  17,  0.  A. 


(;/)  I  )av.  Conv.  Vol.  II.  pt.  ii.  p.  220. 
Bee  Marsh  v.  Peacooke,  9  Jur.  N.  S. 
780. 

(A)  /'  ard  v.  Buncombe,  (1893)  A.  C. 
369.  Bee  Smith  \.  Smith,  2  Or.  &  M. 
231  ;  Mm.,-  v.  Bell,  1  Ha.  73;  Browne 
v.  Savage,  4  Drew.  035. 
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knowledge  of  the  notice  so  as  to  make  them  liable  for  what  they     chap.  lvi. 
may  do  in  ignorance  of  the  notice  (i). 

If  one  of  several  trustees,  who  alone  has  received  notice  of  an  Death  of 
assignment,  dies,  his  death  will  not  deprive  the  assignee  of  the  has  notice. 
priority  he  has  acquired  as  against  assignments  made  before  the 
death,  and  of  which  all  the  trustees  have  notice  (/«•) .  The  same 
principle  would  apparently  apply  when  one  of  several  trustees 
has  received  notice  of  an  assignment  and  dies,  and  a  person 
taking  an  assignment  after  his  death  gives  notice  of  it  to  the 
surviving  trustees,  so  as  to  prevent  the  later  assignment  from 
gaining  priority  over  the  earlier  one,  but  the  point  has  not  yet 
been  expressly  decided  (I). 

Where  a  trustee   advances  money  to  a   beneficiary  on   the  No  notice 
security  of  an  equitable  assignment  of  his  interest  in  the  trust  whereTtrustee 
fund,  his  knowledge  of  the  assignment  will  be  sufficient  without  is  mortgagee, 
formal  notice  to  the  other  trustees,  and  his  security  will  prevail 
over  all  assignments   of  which  formal  notice  is  subsequently 
given  to  all  the  trustees  (m).     So  if  he  has  a  set-off  or  equities 
against  the  fund,  he  has   priority,    and   no   notice  can  affect 
ft(»). 

But  the  general  rule  that  notice  to  one  of  several  trustees  is  Exception 
sufficient  admits  of  an  exception  where  one  of  the  trustees  is  a  beneficiary 
beneficiary  and  assigns   his   interest   in   the   trust  fund   to   a  assigns  his 

x  i  t  •  interest  to  a 

stranger.  In  such  a  case  the  knowledge  of  the  trustee-assignor  stranger, 
will  not  constitute  notice  to  the  trustees,  so  as  to  give  priority 
over  subsequent  incumbrancers ;  for,  in  such  a  case,  there  would 
be  a  conflict  between  his  interest  as  assignor  to  conceal  the 
assignment,  and  his  duty  as  trustee  to  apply  the  money  in 
strict  order  of  priority  (o).  But  if  the  mortgagee  serve  formal 
notice  of  the  assignment  on  the  trustee-mortgagor,  such  notice 
will  be  sufficient  as  against  subsequent  mortgagees  who  give 
notice  to  all  the  trustees.  If,  however,  a  trustee  beneficiary 
assigns  his  interest  to  a  co-trustee,  there  is  no  conflict  between 

((')  Low  v.  Boiweric,  (1891)  3  Ch.  82,  S.  8  ;  Assignees  of  Dunne  v.  Hibernian 

104.     See  Phipps  v.  Lbvegrove,  L.  R.  Joint  Stock  Co.,  Ir.  R.  2  Eq.  82  ;  Phipps 

16  Eq.  80.  v.  Lovegrove,  L.  R.  16  Eq.  80. 

{k)    Ward  v.  Buncombe,  (1S93)  A.  C.  («)  Somerset  v.   Cox,  33  Beav.  634; 

369,  overruling  the  previous  decisions  Nelson  v.  London  Assurance  Co.,  2  S.  & 

on  this  point,  Timson  v.  llamsbottom ,  St.  292. 

2  Keen,  35  ;  and  Winchclsea  v.  Garrety,  (o)  Brown  v.  Savage,  4  Drew.   635  ; 

1  Beav.  223.  Commrs.  of  Public  Works  v.  Harbg,  23 

(I)  See   Ward  v.  Buncombe,  sup.  at  Beav.  508;    Willcs  v.  Greenhill,  4  De 

p.  394.  G.  F.  &  J.  147.     But  see  Exp.  Rogers, 

{m)  Elder  v.  Maclean,  3  Jur.  N.  S.  Re  Selbg,  8  De  G.  M.  &  G-.  271,  where 

284 ;    Thompson   v.   Tomkins,  2  Dr.  &  there  were  special  circumstances. 
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CHAP.  LVI. 


Notice  where 
no  derivative 
trust. 


Original  and 

derivative 

trusts. 


Absolute 
legacy. 


Derivative 
legacy. 


When 
ditor. 


interest  and  duty  as  regards  the  latter,  and  his  knowledge 
will  constitute  sufficient  notice  to  the  trustees  to  give  him 
priority  (p) . 

Where  a  fund  is  subject  only  to  one  set  of  trusts,  the  assignor 
who  first  gives  notice  to  the  trustees,  in  whom  the  fund  is 
legally  vested,  will  gain  priority  over  other  assignees  prior 
to  him  in  point  of  time ;  in  such  a  case,  the  assignee  of 
the  beneficial  interest,  by  giving  notice  to  the  trustees,  whose 
duty  it  is  to  distribute  the  estate  among  the  persons  bene- 
ficially entitled,  places  the  trustees  under  a  direct  responsibility 
to  himself ;  and,  if  they  disregard  the  notice,  they  do  so  at 
their  peril  (q) . 

Where  there  are  two  settlements,  one  original  and  the  other 
derivative,  the  notice  should  be  given  not  to  the  trustees  of  the 
original  settlement  who  hold  and  have  control  over  the  property, 
but  to  the  immediate  trustees  of  the  cestui  que  trust,  that  is  to 
say,  to  the  persons  whose  duty  it  would  be,  but  for  the  notice, 
to  pay  over  the  fund  to  him  (r). 

Where  an  absolute  legacy  is  mortgaged,  notice  must  be  given 
to  the  executor  of  the  will,  and  such  notice  will  bind  the  money 
in  the  executor's  hands,  as  against  subsequent  incumbrancers,  if 
he  has  not  assented  to  the  legacy  (s). 

If  the  mortgaged  legacy  is  derived  under  two  successive  wills, 
then,  at  all  events,  until  the  executor  of  the  second  will  has 
assented  to  the  legacy,  the  executor  of  the  first  will  is  in  no 
sense  a  trustee  for  the  legatee  under  the  second  will ;  his  duty  is 
merely,  in  the  course  of  administration  of  the  estate  of  his 
testator,  to  hand  the  money  over  to  the  executor  of  the  second 
will,  and  notice  to  the  former  will  be  of  no  avail ;  the  latter  is 
the  person  whose  duty  it  is  to  hand  over  the  money,  so  far  as  not 
required  for  the  purpose  of  administering  his  testator's  estate, 
to  the  legatee;  the  notice  must,  therefore,  in  such  a  case  be 
given  to  the  executor  of  the  second  will  (/). 

Where  :i  trustee  is  a  creditor  on  the  fund,  and  cannot  com- 
plete his  title  by  personal  notice,  he  should  take  care  that  it 
appears  on  tin;  declaration  of  trustor  other  equivalent  instru- 


/;,-,...  n  v.  8avage,  l  I  Irew.  636. 
UyaU  v.  UowU  .  I  V.  s,  Ben.  348  ; 
v.  Hall,  8  Rum.  i.     Bee  n  ard 

v.    Ih.  •  ft1     p. 

892  ;  Stephen*  \.  Green,  (1896)   2  I  In. 
148,  at  p.  158,  C.  A. 


(>•)  Stephens  v.  Green,  (1S05)  2  Ch. 
l  18,  at  p.  L68,  C.  A.  Seo  Holt  v. 
Dewell,   i  I  la.  I  16. 

(.v)  Hull  v.  Dewell,  sup. 

(/)  Stephen*  v.  Green,  (189f>)  2  Ch. 
148,  0.  A. 
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merit  («)  ;  but  after  an  effectual  notice  from  other  persons,  the      chap.  lvi. 
trustee  cannot  set  up  any  new  charge  or  set-off,  and  he  is  bound 
to  withhold  all  further  payments  to  the  mortgagor  (%) . 

Notice  of  the  assignment  of  an  equitable  interest  or  chose  in  Notice  to 
action  given  to  the  solicitor  of  the  trustees,  or  other  proper  trustees.0 
persons  to  receive  notice,  may  be  sufficient  to  give  priority, 
though  such  notice  is  not  communicated  to  the  clients  (y).  But 
the  solicitor  served  with  the  notice  must  be  either  expressly  or, 
by  acting  in  the  particular  matter,  impliedly  authorized  to 
receive  such  notices,  and  notice  to  a  person  who  has  no  such 
authority,  but  is  merely  the  solicitor  usually  employed  in  the 
matters  of  a  trust,  is  not  sufficient  to  create  a  priority  as  against 
a  subsequent  incumbrance  who  gives  notice  to  the  trustees 
personally  (2) . 

Notice  to  any  authorized  agent,   other   than  a  solicitor,  is  Notice  to 
sufficient  (a) .  agen  ' 

The  trustee  or  other  proper  person  to  receive  notice  is  bound  Liability  for 
to  accept  it,  and,  if  he  disregard  it,  he  will  be  liable  to  the  notice!^  8 
assignee  to  make  good  the  fund  (!>) . 

As  between  assignees  of  an  equitable  interest  in  personalty  Notice  of 
or  a  legacy,  whether  the  interest  be  present  or  future,  vested  or  0f  personalty 
contingent,  notice  should  be  forthwith  given  to  the  trustees  or  to  be  given 
executors,  it  being  now  decided  that  if  a  party  takes  an  assign-  executors, 
ment  of  such  an  interest,  and  does  not  give  notice  of  it  to  the 
trustees,  a  subsequent  assignee  giving  such   notice   will  gain 
preference  (c). 

Although,  as  between  successive  incumbrancers  of  equitable  When  notice 
interests  in  land,  notice  to  the  trustees  is  not  necessary,  and  0f  assignments 
is  of  no  avail  for  the  purpose  of  gaining  priority  (d) ,  yet  priority  of  interests 

.  ctrising*  out  01 

will  be  gained  by  notice,  when  the  property  assigned  is   an  land, 
interest  in  land  vested  in  trustees  of  such  a  nature  that  it  can 

(u)  Commissioners  of  Public  Works  v.  v.  Bousfidd,  10  Beav.  50  ;  Re  Benessy, 

Barby,  23  Beav.  508.  2  Dr.  &  War.  555. 

(x)  Stephens  v.    Venables,    31    Beav.  (c)  Burn   v.  Carvalho,  4  My.  &  Cr. 

124.  690  ;  Martin  v.  Sedgwick,  9  Beav.  333  ; 

(y)   Richards  v.  Gledstanes,  31  L.  J.  Foster   v.   Cockerell,   3    CI.  &  F.  456; 

Ch.    142  ;    Willes  v.  Greenhill,  4  De  G.  Button  v.   Sandys,   Y.   602  ;  Dearie  v. 

F.  &  J.  147.  Ball,  Loveridge  v.   Cooper,  3  Russ.   1  ; 

(;)  Brittain  v.  Brown,  21  L.  T.  504;  Wright  v.  Lord  Dorchester,  1  Buss.  9, 

Brewin  v.  Briscoe,  28  L.  J.  Q.  B.  329  ;  note  ;  and  Gumming  v.  Prescott,  2  Y.  & 

Saffron  Walden  Second  Benefit  Building  C.  Ex.  488  ;  Cooper  v.  Fynmore,  3  Russ. 

Soc.  v.  Rayner,  14  Ch.  D.  406,  C.  A.  60  ;  Jones  v.  Jones,  8  Sim.  633  ;  Exp. 

See  Re  Durand's  Trusts,  8  W.  R.  33.  Monro,  Buck,  300  ;  Exp.  Colvill,  Mont. 

(a)  Re  Benessy,  2  Dr.  &  War.  555.  110 ;  Exp.  Tennyson,  M.  &  Bli.  67. 

{b)    Williams  v.  Thorp,  2  Sim.  257 ;  {d)  Ante,  p.  1236. 

Roberts  v.  Lloyd,  2  Beav.  376 ;  Andrews 
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sale  of  land. 
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iter  La 

materia]  ;is 

regards 

notice. 


only  reach  the  hands  of  the  beneficiary  in  the  shape  of 
money  (e). 

Thus  it  has  been  held,  where  lands  were  devised  to  trustees 
on  trust  for  sale,  that  an  incumbrancer  of  the  beneficial  interest 
who  gave  notice  to  the  trustees  thereby  gained  priority  over  a 
prior  incumbrancer  who  omitted  to  give  such  notice  (/). 

So,  where  freeholds  were  conveyed  to  trustees  upon  trust  to 
sell  and  pay  certain  creditors,  and  subject  thereto  upon  trust  for 
A.  for  life,  with  remainder  to  B.  in  fee ;  B.  then  granted  certain 
annuities  charged  upon  the  estates,  and  subsequently  mortgaged 
the  estates  without  notice  of  the  annuities ;  A.  having  died,  the 
trustees  sold  the  estates  and  the  mortgagee  gave  notice  to  them 
of  his  mortgage  ;  it  was  held  that  the  mortgagee  had  the  first 
charge  on  the  sale  moneys  in  priority  over  the  annuitant  by 
reason  of  his  notice  to  the  trustees  (g) . 

On  the  principle  of  the  decision  last  referred  to,  it  will  be 
advisable  that  where  a  settled  estate  or  any  interest  therein  is 
mortgaged  the  mortgagee  should  ascertain  if  any  part  of  the 
estate  consists  of  capital  moneys  arising  under  the  Settled  Land 
Acts  in  the  hands  of  the  trustees  of  the  settlement,  and,  if  so, 
that  he  should  give  notice  of  his  charge  to  the  trustees. 

So,  also,  where  by  a  marriage  settlement  a  term  was  vested  in 
trustees  to  raise  portions  for  younger  children,  one  of  whom 
mortgaged  his  share,  but  no  notice  of  the  charge  was  given  to 
the  trustees,  the  mortgagor  having  become  bankrupt,  it  was 
held  that  the  mortgagee  had  not  an  interest  in  land,  and  that 
therefore,  having  neglected  to  give  notice,  he  was  not  entitled  to 
priority  as  against  the  assignees  in  bankruptcy  (//). 

Where  the  legacy  is  a  fund  vested  in  trustees,  it  has  been 
held  that  notice  to  the  trustees  given  before  the  executor  has 
assented  to  the  legacy  will  be  insufficient  to  protect  the  assign- 
ment (/).  And  it  would  seem  clear  that  at  the  present  day, 
where  a  fund  derived  under  a  settlement  or  prior  will  is 
bequeathed  by  a  subsequent  will,  it  would  be  immaterial 
whether  the  legacy  had  been  assented  to  or  not,  as  the  duties  of 
Hit!  trustees,  or  of  the  executors  of  the  former  will,  would  be 


Lee  v.  Eowlett,  2    K.  .V  -I.  531  ; 
Thoma  \  Dr.  &  8 

/      Con  oHdated    Investment    Co.  v. 

I  (Jiff.  :;7i  ;  •'<  Jur.  N.  S.  r2,s:s. 

(/•/)   Totter  v.  /;/'■■/.  tone,  1  .My.  &  K. 

297,  affirmed  in  l».  1'.  tubnom.  Foster 


v.  Cookerell,  :s  CI.  &  F.  466. 

(/<)  Re  Hughes'  Trusts,  '1  II.  &  M. 
89. 

(i)  Holt  v.  DewcU,  1  Ha.  446.  See 
Step  hens  v.  Green,  (1895)  2  Ch.  148, 
C.  A. 
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confined  to  carrying  out  their  own  trust  or  duty  by  paying  over     chap,  ua. 

the  money  to  the  legal  personal  representative  of  their  deceased 

cestui  que  trust,  whose  receipt  would  eifectually  discharge  them 

from  seeing  to  the  application  of  the  money  in  accordance  with 

any  ulterior  dispositions  made  by  their  cestui  que  trust;  it  is 

conceived,  therefore,  that  in  such  a  case  notice  to  the  trustees, 

or  to  the  executors  of  the  first  will,  would  be  of  no  avail,  but 

that  notice  to  the  executor,  whether  he  has  assented  or  not, 

would  be  sufficient  to  protect  the  mortgagee  of  the  legacy  (/«•) . 

If  a  testator  creates  a  trust  of  a  fund,  the  executor  will  ah  Legacy  given 
initio  have  notice  of  the  claim  of  the  trustees,  and,  accordingly; 
if  a  beneficial  interest  in  the  fund  is  mortgaged,  it  will  be  the 
duty  of  the  executor,  after  he  has  assented  to  the  legacy,  to  pay 
the  money  over  to  the  trustees,  and  no  notice  can  prevent  him 
from  doing  so,  or  affect  the  fund  in  the  hands  of  the  trustees  ; 
it  is  therefore  obvious  that  the  trustees  are  the  proper  persons 
to  receive  the  notice. 

iii. — Notice  of  Mortgage  of  Debts  and  other  Choses  in  Action. —  Reputed 
The  doctrine  of  reputed  ownership  has  been  already  considered  owlie 
in  its  relation  to  bills  of  sale  of  goods  (I).     A  few  points  on  this 
subject  may  be  shortly  noticed  here  witb  regard  to  its  bearing 
on  debts. 

Under  the  Bankruptcy  Acts  prior  to  1869  (m),  all  choses  in 
action,  including  debts  of  every  description,  were  held  to  fall 
within  the  expression  "  goods  and  chattels  "  so  as  to  be  in  the 
reputed  ownership  of  the  bankrupt,  whether  he  was  a  trader  or 
not  (n) . 

By  the  Bankruptcy  Act,   1869,  s.  15,  sub-s.  (5)  (o),  it  was  Exclusion 
provided  that  things  in  action,  "  other  than  debts  due  to  the  action  gene- 
bankrupt  in  the  course  of  his  trade  or  business,"  should  not  rally  from 

.  .  .         ,  .  »  reputed 

be  deemed  "  goods  and  chattels "  within  the  meaning  of  the  ownership 
reputed  ownership  clause  in  that  Act. 

It  was  held  upon  the  construction  of  that  section  that  the 

(k)  Wigram,  V.-C,  in  Holt  v.Deivell,  sidiary  settlement  or  testamentary  dis- 

and  Stirling,  J.,  in  Stephens  v.  Green,  position  made  by  their  cestui  que  trust. 
laid  stress  on  the  point  that  in  those  (I)  See  ante,  pp.  177  et  seq. 

cases  the  legacies   assigned   had  not  (m)  See  Bankruptcy  Act,  1849  (12  & 

been  assented  to;    but  the   L.JJ.  in  13  Vict.  c.  106,  s.  141). 
the  latter  case   seem  to  have  based  («)  Me  Coombe's  Trusts,  1   Giff.   91 ; 

their  decision  on  the  broad  principle  He  Bright'' s  Settlement,  13  Ch.  D.  413, 

that  a  trustee  or  executor  of  a  prior  C.  A.     See  Palmer  v.  Locke,  18  Ch.  D. 

settlement  or  will  has  nothing  to  do  381,  C.  A. 
with  interests  arising  under  a   sub-  (o)  32  &  33  Vict.  c.  71. 
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expression  "  debts  clue  "  in  the  clause  is  not  to  be  confined  to 
debts  presently  payable,  but  that,  on  the  other  hand,  it  will  not 
include  debts  which  were  only  contingent  at  the  commencement 
of  the  bankruptcy  (p). 

Bankers'  marginal  notes  given  for  sums  retained  against 
acceptances  are  not  debts  due  to  the  bankrupt  within  the 
clause  (q). 

The  words  "  debts  due  to  the  bankrupt  in  the  course  of  his 
trade  or  business "  do  not  extend  to  all  debts  due  to  the 
bankrupt  while  engaged  in  the  trade  or  business,  but  only  to 
debts  connected  therewith  (r). 

The  costs  for  which  a  solicitor  claims  a  lien  are  not  in  his 
order  or  disposition  until  an  order  has  been  made  directing  pay- 
ment of  the  costs  out  of  the  particular  fund  (s) . 

The  Bankruptcy  Act,  1883  (t),  virtually  re-enacts  the  reputed 
ownership  clause  of  the  Act  of  1869  with  an  alteration  which 
does  not  appear  to  be  very  material,  the  words  in  the  later  Act 
being  "  debts  due  or  growing  due  in  the  course  of  his  trade  or 
business." 

On  the  assignment  of  a  debt,  in  order,  not  only  in  the  case  of 
a  trade  debt,  to  take  the  subject  of  assignment  out  of  the  order 
and  disposition  of  the  bankrupt,  but  also  generally  to  ensure 
priority  as  against  other  assignees  of  a  debt,  it  is  necessary  and 
sufficient  that  notice  be  given  to  the  debtor  or  other  person  from 
whom  the  assignor  is  entitled  to  claim  payment  of  the  money  (h) 
who  may  not  always  be  the  original  debtor  (.r) . 

The  assignment  of  marginal  receipts  in  hands  of  bankers  to 
cover  advances  was  held  subject  to  a  set-off  for  sums  due  at  the 
date  of  the  notice  of  assignment  (//) . 

"Where  the  debt  assigned  is  owing  from  a  partnership  firm, 
notice  of  the  assignment  given  to  one  of  the  partners  is  notice 
to  the  partnership  (z).  And  where  one  firm  makes  an  equitable 
assignment  to  another  firm  of  a  debt  owing  to  the  former  to 


Kemp,  Re  Fastnedge,  L.  "R. 
•i  el,.  A..  383.  Bee  Re  Stockton  Malle- 
able Iron  Co.,  2  Oh.  I>.  101,  LOS. 

Exp.  A' mp,  Rf  Fastnedge,  sup. 
;  I  (  I,    1 1   685.     Bee  Re 

./  \t  Exp.  Ni  ttingham   Bank,   Lfi 

Q.  B.  D.  ill. 

(*)   Lord  v.  Cofoin,  'J  Dr.  &  S.  82. 
16  ,v  17  Viet.  o.  62.  ■.  1 1  (iii). 

(u)  Jii/till  \.  Jton ■■/'■i,  I  Wh.Siii.  :;ih; 

/  tp.  Monro,  Book,  800;  Exp.  Bmiiher, 


3  M.  &  A.  G93  ;  1  Deac.  413  ;  Douglas 
v.  Russell,  l  Sim.  524  ;  Boyd  v.  Mangles, 
3  Exoh.  387. 

(x)  Gardner  \ .  Laohlan,  4  My.  &  Cr. 
129;  Buck  v.  Lee,  3  N.  &  M.  580; 
/  tp.  M'Turk,  2  Deao.  68. 

(y)  Jeffryes  v.  Agra  Hunk,  L.  R.  2 
Eq.  694. 

Travis  v.  MUnc,  9  Ha.  141  ;  Re 
II  oreester  Com  Exchange  Co  ,  3  Do  G. 
M.  &  G.  180. 
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secure  advances  by  the  latter,  and  both  firms  have  a  common      chap.  lvi. 
partner,   the  assignee  firm  will  be  affected  with  notice  of  all 
equities  attaching  to  the  assignment  (a) . 

On  the  assignment  of  a  debt  owing  by  a  company  in  course  Debt  of 
of  being  wound  up,  notice  must  be  given  to  the  official  liqui-  j^,1^^^ 
dator  (b) . 

As  regards  the  necessity  of  giving  notice  of  an  assignment  of  No  distinction 
a  debt  or  other  chose  in  action,  there  is  no  distinction  between  and^equitable 
legal  and  equitable  incumbrances  (c).  incumbrances. 

iv. — Notice  of  Mortgages  of  Policies  of  Life  Assurances. —  As  to  neces- 
Where  a  policy  of  life  assurance  is  assigned  by  way  of  mort-  ^  of  ^mn& 
gage,  the  mortgagee  must  be  careful,  on  completion,  to  give  assignment 
notice  of  the  assignment  to  the  office.  °  po  ICJr' 

Before  the  Bankruptcy  Act  1869,  if  a  policy  of  life  assurance  Life  policies 
was  mortgaged  or  otherwise  assigned,  notice  of  such  mortgage  ordeTand1 
or  assignment  must  have  been  given  to  the  office  in  which  the  disposition  of 
assurance  was  effected,  to  take  it  out  of  the  reach  of  the  bankrupt 
laws  (d)  ;  but  now  choses  in  action  are  excluded  from  the  order 
and  disposition  clause  (e)  ;  and  a  policy  of  assurance  is  a  chose 
in  action  within  the  section  (/). 

The  rule,  however,  as  to  notice  still  applies  as  between 
different  incumbrancers  on  the  policy,  quite  irrespective  of  the 
bankrupt  law  (g) ;  and,  in  order  to  complete  the  title  to  a  policy 
of  assurance,  notice  must  still  be  given  to  the  office.  The  reason 
for  the  notice  is  that  otherwise  the  office  might  safely  pay  the 
money  to  the  person  who  had,  without  the  knowledge  of  the 
office,  ceased  to  be  its  creditor,  and  it  would  be  impossible  to 
make  the  office  pay  it  over  again  (h)  ;  or  the  mortgagee  might 
defeat  the  assignment  by  surrendering  the  policy  or  the  bonuses 
to  the  office  (/). 

By  the  statute  30  &  31  Yict.  c.  144,  s.  3,  it  is  enacted  as 
follows : — 

"No  assignment  made  after  the  passing  of  this  Act  of  a  policy  Notice  of 

assignment 

(a)  Steele  v.  Stuart,  L.  R.  2  Eq.  84.  (/)  Exp.  Ibbetson,  Re  Moore,  8   Cb.   to  be  given. 

\b)   Wragge's  Case,  L.  R.  5  Eq.  284.         D.  519,  C.  A. 

(c)  Exp.  Arkivriqht,  3  M.  D.  &  De  (g)   Wihnott  v.  Pike,  5  Ha.  19,  20. 

G.  129  ;  Exp.  Wood,  3  M.  D.  &  De  G.  (h)  Jones    v.   Gibbon,    9   Ves.    410  ; 

315.  North  British  Insurance  Co.  v.  Hullett, 

{d)  Myall  v.  Eoich-s,  1  Ves.  Sen.  348  ;  7  Jur.  N.  S.  1263;  Richards  v.  Gled- 
Williams  v.  Thorp,  2  Sim.  257  ;  Thomp-  stancs,  8  Jur.  N.  S.  455  ;  Edwards  v. 
son  v.  Spiers,  13  Sim.  4G9.  Martin,  L.  R.  1  Eq.  121. 

(e)  B.  A.  1869,  s.  15,  par.  5 ;  B.  A.  (i)  Fortcscue  v.  Burnett,  3  My.  &  K. 

1883,  s.  44  (iii).  36  ;  Stochs  v.  Dobson,  4  De  G.  M.  &  G. 

11. 
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of  life  assurance  shall  confer  on  the  assignee  therein  named,  his 
executors,  administrators,  or  assigns,  any  right  to  sue  for  the 
amount  of  such  policy,  or  the  moneys  assured  or  secured  thereby, 
until  a  written  notice  of  the  date  and  purport  of  such  assignment 
shall  have  been  given  to  the  Assurance  Company  liable  under  such 
policy,  at  their  principal  place  of  business  for  the  time  being,  or  in 
case  they  have  two  or  more  principal  places  of  business,  then  at 
some  one  of  such  principal  places  of  business,  either  in  England  or 
Scotland  or  Ireland,  and  the  date  on  which  such  notice  shall  be 
received  shall  regulate  the  priority  of  all  claims  under  any  assign- 
ment ;  and  a  payment  bond  fide  made  in  respect  of  any  policy  by  *ny 
assurance  company  before  the  date  on  which  such  notice  shall  have 
been  received  shall  be  as  valid  against  the  assignee  giving  such 
notice  as  if  this  Act  had  not  been  passed." 

An  agreement  for  a  mortgage,  though  accompanied  by  a 
deposit  of  the  policy,  is  not  an  assignment  within  the  meaning 
of  the  Act.  And  accordingly  a  depositee  of  a  policy  who  had 
not  given  notice  to  the  office  was  held  by  virtue  of  his  possession 
of  the  policy  to  have  priority  over  a  subsequent  equitable  mort- 
gagee who  gave  notice  (/.) . 

The  notice  to  the  office  may  be  given  after  the  death  of  the 
assured,  and  priority  may  be  gained  thereby  (/). 

But,  as  regards  the  rights  inter  se  of  several  incumbrancers  on 
a  policy,  it  does  not  necessarily  follow  that  the  order  in  which 
the  notices  are  given  to  the  office  will  absolutely,  and  without 
regard  to  circumstances,  determine  the  priority  of  the  several 
claims  to  the  policy  moneys.  The  concluding  words  of  sect.  3 
are  merely  intended  for  the  protection  of  insurance  offices,  and 
to  give  them  facilities  for  settling  claims  by  enabling  them  to 
recognise  as  the  first  claim,  the  claim  of  the  person  who  first 
gave  such  notice  as  is  required  by  the  statute  ;  the  words  were 
not  intended  to  affect  the  rights  of  persons  claiming  interests  in 
the  moneys  outside  the  insurance  office.  And,  therefore,  if  a 
first  incumbrancer  on  a  policy  fails  to  give  the  prescribed  notice, 
and  a  second  incumbrancer  whose  charge  is  made  with  notice  of 
the  first  charge  and  subject  to  it,  gives  notice  to  the  office,  he 
will  ii'il  thereby  exclude  the  person  who  had  the  first  incum- 
brance (///). 

Where  notice  of  a  mortgago  on  a  policy  has  been  given  to 
the  office  they  are  entitled  to  require  proof  of  satisfaction  of  the 


(/•)  Orouley  v.  dtp  of  Qlatgow  /.</>■ 

.  i      i  ana    Co.,   1  Oh.   D.  421  j  •' 

v.  Clarice,  9  Oh.  I>.  137.    Bee  B<  Way- 

ror/.'s  Policy,  L  Oh. D. 611;  and  Scottish 

i   v.  Fuller,  Ir.   R.    2 


i:,|.  58. 

Re   UusselVa   Policy   Trust,  L.  R. 
L6  I  q.  30. 

[m    Newman  v.  Newman,  28  Cb.  D. 
674. 
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mortgage,  although  no  claim  has  been  made  by  the  mortgagee  ;      chap.  lvi. 
as  the  latter  might,  by  virtue  of  the  Policies  of  Assurance  Act, 
1867  (n),  have  sued  the  office  in  his  own  name  (o). 

If  a  policy  of  assurance  is  sub-mortgaged,  notice  should  be  Notice  to 
given  both  to  the  office  and  to  the  grantee  of  the  policy.    Where  ^^on*0 
a  mortgagee  of  a  policy  of  assurance  created  an  equitable  sub-  sub-mortgage 
mortgage  by  deposit,  but  no  notice  was  given  either  to  the  office 
or  to  the  original  mortgagor,  it  was  held  on  the  bankruptcy  of 
the  original  mortgagee  under  the  old  law  that  the  sub-mortgage 
was  invalid  against  his  assignees  (/;).     In  such  a  case,  notice  of 
the  sub-mortgage  to  the   original   mortgagor  would   probably 
have  been  sufficient  without  notice  to  the   office  (q).     But   if 
notice  of  the  original  mortgage  had  been  given  to  the  office, 
then  notice  of  the  sub-mortgage  to  the  office  would  have  been 
necessary  and  sufficient  (>•). 

In  the  case  of  mutual  assurance  companies,  wherein  every  Mutual 
insurer  becomes  a  partner,  his  dealing  with  his  own  policy  will  company6 
not  be  considered  as  a  partnership  act  affecting  the  society  with 
notice  (s) . 

A  share  in  a  partnership  has  been  held  to  be  a  chose  in  action  As  to  share  in 
within  the  meaning  of  the  Bankruptcy  Act  so  as  to  be  excluded  par  neis  lp" 
from  the  operation  of  the  "  order  and  disposition  clause"  (7). 

V. — Notice  of  Mortgages  of  Shares  in  Joint-Stock  Companies. —  Notice  of 
Shares  in  a  joint-stock  company  are  excepted  from  the  operation  of^f^fin 
of  the  order  and  disposition   clause  of  the  Bankruptcy  Act,  companies  not 
1883  (u),  it  having  been  decided  that  such  shares  are  choses  in  against 
action  within  this  exception,  whether  the  bankrupt's  interest  in  trustee  in 

1  x  bankruptcy. 

the  shares  is  legal  (x)  or  equitable  (//) . 

No  notice  of  assignment  of  such  shares  is  therefore  necessary 
to  protect  the  assignee  as  against  the  assignor's  trustee  in  bank- 
ruptcy. 

Where  mortgages  of  shares  are  affected  by  deposit  of  the  As  to  mort- 
certificates,  it  is  now  settled,  after  several  decisions  to  the  con-  4™^  j^ 

(n)  30  &  31  Vict.  c.  144.  Duncan  v.  Chamberlayne,  11  Sim.  123; 

(0)  Re  Haycock' 's Policy,  1  Ch.  D.  611.       and  Exp.  Rose,  2  M.  D.  &  De  G.  131. 
{p)  Exp. '  Wood,  3  M.  D.  &  De  G.  (t)  Re  Bahibridge,  Exp.  Fletcher,   S 

315.  8  Ch.  D.  218. 

(q)  Holt  v.  Dewell,  4  Ha.  446.  (w)  46  &  47  Vict.  c.  52,  s.  44  (hi). 

See  further,  as  to  order  and  disposition 
in  bankruptcy,  ante,  pp.  177  et  seq. 

(x)   Colonial   Bank    v.    Whinmy,    11 
App.  Cas.  426. 

(y)  Exp.  Barry,   Re   Fox,  L.  R.  17 


(>•)  Exp.  Barnitt,  1  De  G.  194 
Thompson  v.  Tomkins,  2  Dr.  &  S.  8. 

(s)  Thompson  v.  Speirs,  13  Sim.  469 
Re  Bromley,  13  Sim.  475  ;  Martin  v 
Sedgwick,  9  Beav.333;  Exp.Arkwright 


3  M.  D.  &  De  G.  129  ;  notwithstanding       Eq.  113. 
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incoi  porati  >1 

by  royal 

onarti  i 


trary  (s),  that  (at  all  events  where  such  shares  are  transferable 
only  by  deed)  notice  to  the  company  of  the  deposit  is  not 
necessary  to  take  the  mortgaged  shares  out  of  the  order  and 
disposition  of  the  mortgagor  (a) . 

Whether  the  decision  last  referred  to  would  equally  apply 
where,  by  the  regulations  of  the  company,  transfers  of  shares 
may  be  effected  otherwise  than  by  deed  is  perhaps  open  to 
question ;  in  such  a  case  possibly  the  older  decisions  as  to  the 
necessity  of  notice  to  oust  the  operation  of  the  order  and  dispo- 
sition clause  might  still  apply  (/>) . 

Moreover,  notice  to  the  company  is  not  required,  and  will  not 
avail  to  ensure  priority  as  between  successive  assignees  of  equitable 
interests  in  shares  in  companies  registered  under  the  Companies 
Act,  1862  (c),  or  to  companies  governed  by  regulations  similar  in 
effect  to  the  provisions  of  sect.  30  of  that  Act,  which  enacts  that 
"  no  notice  of  any  trust,  express,  implied  or  constructive,  shall  be 
entered  on  the  register,  or  be  receivable  by  the  registrar." 

So  also,  as  regards  railway  companies  and  other  public  com- 
panies, they  are  generally  protected  against  taking  notice  of 
trusts  affecting  their  shares,  by  the  provisions  of  sect.  20  of  the 
Companies  Clauses  Act,  1845  (d),  which  enacts  as  follows  : — 

"  The  company  shall  not  be  bound  to  see  to  the  execution  of  any 
trust,  whether  express,  implied,  or  constructive,  to  which  any  of 
the  said  shares  may  be  subject ;  and  the  receipt  of  the  party  in 
whose  name  any  such  share  shall  stand  in  the  books  of  the  com- 
pany, or  if  it  stands  in  the  names  of  more  parties  than  one,  the 
receipt  of  one  of  the  parties  named  in  the  register  of  shareholders, 
shall  from  time  to  time  be  a  sufficient  discharge  to  the  company  for 
any  dividend  or  other  sum  of  money  payable  in  respect  of  such 
share,  notwithstanding  any  trusts  to  which  such  share  may  then  be 
sulijeet,  and  whether  or  not  the  company  have  had  notice  of  such 
trusts ;  and  the  company  shall  not  be  bound  to  see  to  the  appli- 
cation of  the  money  paid  upon  such  receipt." 

Companies  incorporated  by  Eoyal  Charter  or  Special  Act,  and 
not  coming  within  the  above  general  enactment,  are  usually 
protected  by  the  terms  of  their  instruments  of  incorporation; 
and  such  protection  is  absolute  as  regards  notices  of  assignments 
of  shares  (< ). 

(/>)  See  cases  cited  supra,  p.    12G7, 
noto  (d).      Ami  Bee    Exp.    Spencer,   1 

Deac.    -WIN;     /■:.>•/>.     I'nllioicc,    2     Deac. 

364  ;    Exp.  Watkins,  2  M.  &  A.  3-18. 

(a)  26  &  26  Viet,  o.  89. 

(,/)  s  >v  :i  Vict.  -•.  in. 

(, ,  See  Simpson   v.    Mblson's   Bank, 
(1896)  A.  C.  270. 


(s)  Exp.  Lancaster  Canal  Co.,  I  l>.  & 
( '.  iii;  Exp.  •>/"  ten  man,  I  I  >.  •  0. 
761  ;  /  /  'ton,  l  lie  C  &  .1.  L63  ; 
/  Union  Bat  of  Manchesti  r,  L.  El. 
i  !  I 

<       lal    Bank    v.    Whvnmty,    1 1 
,\|.|,.  Can.  126. 
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It  was  laid  down  by  Jessel,  M.R.,  that  a  joint-stock  company      chap.  lvi. 
cannot  look  behind  the  register  as  to  beneficial  interest,  but  must  Succession 

take  the  register  as   conclusive,    and    cannot   inquire  for  any  mortgages 

°  7  *        m  ^    ot  shares  in 

purpose  whether  the  interest  of  the  registered  holder  is  affected  joint-stock 
by  any  trust  or  mortgage  (/).     This  rule  was  questioned  in  a  hi^n^yTf 
later  case  by  the  Court  of  Appeal  (g) .     But  the  principle  of  the  date- 
rule  has  been  affirmed  by  the  House  of  Lords,  who  accordingly 
decided  that  the  rule  laid  down  in  Dearie  v.  Hall  (h)  as  to  the 
effect  of  notice  in  determining  the  priority  of  equitable  rights 
does  not  apply  to  shares  in  a  joint-stock  company,  and  that, 
where  such  shares   are  equitably  mortgaged  in   succession  to 
several  incumbrancers  the   priority  of  the  mortgagees  will  be 
determined  by  the  dates  of  the  mortgages,  not  by  the  dates  at 
which  notices  of  the  mortgages  were  given  to  the  company  (*) . 

An  equitable  mortgagee  of  shares  should,  however,  also  give  Advisability- 
notice  of  his  incumbrance  to  the  directors  or  secretary  of  the  exclude6  ° 
company,  as  such  notice,  though  it  will  not  give  him  precedence  claims  of 
over  other  incumbrancers  who  are  prior  in  point  of  time,  will 
affect  the  company  itself  so  as  to  prevent  the  company  from 
claiming  priority  in  respect  of  any  lien  for  debts  accruing  due 
from  the  shareholder  after  the  company  has  received  notice  of 
the  mortgage  (A-). 

In  order  that  notice  to  a  company  may  be  effectual,  either  it  What  notice 
must  be  given  to  the  company  itself  through  its  proper  officers,  given. 
or  it  must  be  received  by  the  company  in  the  course  of  its 
business ;  casual  knowledge  acquired  by  the  secretary  as  an 
individual,  and  not  while  he  is  engaged  in  transacting  the 
business  of  the  company,  is  not  notice  to  the  company  (/) .  So 
where  one  of  the  parties  to  an  assignment  of  shares  in  a  com- 
pany is  the  secretary  of  that  company,  notice  will  not  be 
imputed  to  the  company  (ui) . 

It  is  sufficient  if  directors  in  a  company  receive  the  infor-  Notice  to 
mation  in  the  course  of  the  transactions  of  the  company,  as  by 

(/)  Pulbrook  v.  Richmond  Mining  Co.,  584  ;  Barton  v.  London  §  North  Western 

9  Ch.  D.  610.  Rail.  Co.,  24  Q.  B.  D.  77. 

(g)  Bainbridge  v.  Smith,  41    Ch.  D.  (k)  Bradford  Banking  Co.  v.  Briggs, 

462,  C.  A.     See  Re  Bainbridge,  Reeves  Son  $  Co.,  12App.  Cas.  29.    See  further 

v.  Bainbridge,  W.  N.  (1889)  228.  as  to  lien  of  a  company  on  shares,  post, 

[h)  3  Russ.  1.  pp.  1399,  1400. 

(i)  Societe  Generate  de  Paris  v.  Walker,  (l)  Societe  Generate  de  Paris  v.  Tram- 

11  App.  Cas.  20.     See  also  Exp.  Bugg,  wags    Union    Co.,   14    Q.    B.   D.    424, 

2  Dr.  &  S.  452  ;  Tagler  v.  Great  Indian  affirmed    in  D.   P.,    sub   nam.    Societe 

Peninsular  Rail.  Co.,  2De  G.  &  J.  559  ;  Generate  de  Paris  v.  Walker,  11  App. 

Exp.  Swann,  7  C.  B.  N.  S.  400 ;    Re  Cas.  20. 

Bahia,    §c.   Rail.   Co.,  L.  R.  3  Q.  B.  (m)  Exp.  Boulton,  1  De  G.  &  J.  163. 

VOL.  II. R.  I  I 
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Notice  to 
trustees 
where  shares 
are  settled. 


verbal  information  at  a  board  (n).  Otherwise  notice  to  indi- 
vidual directors  is  not  notice  to  the  board  (o)  ;  nor  is  notice  to 
an  auditor  (p)  ;  nor  to  an  actuary  (</).  But  notice  to  the  secre- 
tary, official  liquidator,  or  other  officer  who  represents  the  com- 
pany will  bind  it  (>*).  And  the  assignee  will  not  be  affected 
by  the  neglect  of  the  recipient  of  the  notice  to  make  a  proper 
entry  (s) . 

Notice  to  an  individual  member  of  a  joint-stock  company  is 
not  notice  to  the  company  (/). 

Of  course  if  shares  in  a  company  are  registered  in  the  names 
of  trustees  as  the  legal  holders  thereof,  notice  of  a  mortgage 
of  a  beneficial  interest  in  such  shares  must  be  given  to  the 
trustees. 

Assignees  of  an  equitable  interest  in  stock  or  shares  should 
also  either  require  an  indorsement  of  their  security  on  the 
settlement,  or  place  on  the  fund  the  notice  now  substituted  for 
distringas,  or  obtain  a  transfer  of  the  fund  into  Court  and 
obtain  a  stop  order  thereon  (u). 


Rule  as  to 
notice  of 
charge. 


Notice  of 
mortgage  of 
frekrht. 


vi. — Notice  of  Mortgages  of  Freight  and  Cargo. — The  prin- 
ciple that  a  first  mortgagee  of  a  chose  in  action  by  omitting  to 
give  notice  to  the  person  holding  the  fund  at  the  order  and 
disposition  of  the  assignor  enables  the  assignor  to  deal  with  the 
property  as  his  own,  and  thereby  obtain  fictitious  credit,  applies 
to  mortgages  of  freight  and  cargo. 

With  regard  to  mortgages  of  freight,  notice  under  ordinary 
circumstances  should  be  given  to  the  charterers  or  their  agent, 
being  the  persons  liable  to  pay  the  freight  to  the  owner  of  the 
ship  (#).  But  where  a  ship-agent  on  behalf  of  the  owner  of  a 
ship  entered  into  a  charter-party,  whereby  the  charterer  agreed 
to  pay  to  the  agent  a  sum  for  freight,  and  tho  owner  afterwards 
assigned  the  freight  as  security  for  an  advance,  it  was  held  that 
notice  given  to  tho  ship-agent  only  was  sufficient  to  take  the 
freight  out  of  tho  order  and  disposition  of  tho  shipowner  on  his 


/  Igra   dank,  Be   Worcester^ 

I..  I:.  ..  <  n.  A.  565,  L.J. 

/,v  Burnusti  r,  9  I  c.  Gh.  1 1  ;    Exp, 

i  I  i      ■    i  i  ■. 

( I      !•'■    Hi  <"  N  v,   ■'   I  >r\  ft   \V:ir. 

'■,     Exp.  Watkitu,  2  M.  ft  A.  848. 
n         '.    up. ;    Breech-  Load' 
vng  ■  irmoury  <  '■!.,    I ,.   I,\  ;")  Eq,    284  ; 
Atletson  v.  Chichi  ter,  I>.  R.  10  0.  P. 


819. 

(s)  North  British  his.  Co.  v.  Hailed, 
7  Jur.  N.  S.  L263. 

(t)  Be  Carew's  Estate,  31  Beav.  39. 
Bee  Stewart  v.  Dunn,  12  M.  ft  W.  664. 

(k)  Phipps  v.  Lovegrove,  L.  R.  16  Eq. 
80. 

[x]  I''  Pride  of  Wales  (Owners,  §c.  of), 
L6  \V.  It.  381. 
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bankruptcy,  inasmuch,  as  the  agent,  and  not  the  charterer,  was      chap,  lyi. 
the  person  liable  to  pay  the  money  to  the  shipowner  (//) . 

In  the  case  of  a  mortgage  of  cargo  at  sea,  the  notice  should  be  Notice  of 
given  to  the  master  (z)  or  the  consignee  (a) .     The  notice  should  cargo. 
fee  given  as  soon  as  circumstances  will  admit,  and  priority  will 
be  lost  by  neglect  to  send  notice  where  there  were  means  of 
communicating  with  the  ship  (b). 

A  mortgagee  of  a  ship  and  cargo  does  not  lose  his  priority  by  Transhipment 
the  subsequent  transhipment  of  the  cargo  into  a  different  ship 
and  its  consignment  to  different  parties,  although  a  subsequent 
incumbrancer  gives  notice  before  him  to  such  consignee,  if  the 
mortgagee,  upon  hearing  of  the  shipment  and  consignment,  is 
guilty  of  no  delay  in  giving  notice  to  the  new  consignees  (c) . 

Where  incumbrancers   are   alike   innocent   and   are  equally  Priority 
diligent  in  completing  their  title,  priority  in  the  date  of  their  \0  ^ate  ir- 
respective securities  will,  as  in  equitable  mortgages  of  realty,  charge. 
give  the  advantage  (d) . 

vii. — Application  of  Doctrine  of  Tacking  to  Personalty. — The 
doctrine  of  tacking  applies  not  only  to  real  estate,  but  also  to 
personal  property  ;  but  its  application  to  personalty,  other  than 
leaseholds,  is  of  rare  occurrence  in  practice,  inasmuch,  as  has 
been  already  seen,  priority  of  assignments  is  generally  regulated, 
in  the  case  of  equitable  interests  in  personalty,  debts,  and  other 
choses  in  action,  by  priority  of  notice,  and  in  the  cases  of  bills 
of  sale  of  chattels,  and  of  mortgages  of  ships,  by  priority  of 
registration. 

As  regards  choses  in  action,  however,  so  far  as  the  rule  as  to 
priority  by  notice  does  not  apply,  successive  assignments  or 
charges  will  rank  according  to  priority  of  date  ;  and,  accordingly, 
a  first  incumbrancer,  though  his  title  is  merely  equitable,  may, 
in  such  a  case,  tack  further  advances  against  mesne  incum- 
brances, of  which  he  had  no  notice  at  the  time  when  he  made 
such  advances.  So,  where  an  officer  gave  to  the  plaintiff  a 
charge  on  the  proceeds  of  sale  of  his  commission,  and  then  gave 
further  charges  on  the  same  fund  to  other  persons,  and  subse- 
quently, the  plaintiff,  without  notice  of  the  mesne  charges,  made 

(y)  Gardner  v.  Lachlan,  4  My.  &  Cr.  (b)  Exp.  Lucas,  3  De  G.  &  J.  113. 

129.  (c)  Felt  ham  v.  Clark,  1  De  G.  &  S. 

(z)  Langton  v.  Morton,  1  Ha.  549.  307. 

(a)  Feltham  v.  Clark,  1  De  G.  &  S.  {d)   Cato    v.  Irving,  5  De   G.   &  S. 

307  ;  Exp.  Kelsall,  De  G.  113.  210. 
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chap.  lyi.  to  the  officer  a  further  advance  secured  on  the  same  fund ; 
immediately  upon  the  proceeds  of  sale  of  the  commission  being 
lodged  with  certain  army  agents  for  distribution,  the  several 
incumbrancers,  including  the  plaintiff,  gave  to  the  agents  con- 
temporaneous notices  of  their  respective  charges  ;  it  was  held 
that  the  plaintiff  was  entitled  to  tack  his  further  advance  to  his 
original  security  in  priority  to  the  mesne  charges  (e) . 

A  registered  mortgagee  of  a  ship  cannot  tack  an  unregistered 
further  charge  against  a  subsequent  registered  mortgage  given 
to  other  persons  where  the  unregistered  charge  was  not  exclu- 
sively for  the  first  mortgagee's  benefit  (/).  But  generally  the 
mortgagee  is  entitled  to  tack  a  further  charge  in  priority  to 
every  equitable  charge  of  which  he  had  not  notice  (g). 


Section  II. 

Of  Priority  obtained  in  certain  Oases  by  Legal 
Proceedings. 

Former  writ  i, — Notice  in  lieu  of  Distringas. — Formerly,  a  person  claiming 
to  be  interested  as  incumbrancer  or  otherwise  in  any  stock  or 
shares  not  in  Court,  might  have  protected  himself  against 
transfer  of  the  stock  or  shares  or  payment  of  dividends  thereon 
to  any  other  person  without  notice  to  him  by  means  of  a  writ 
of  distringas,  which  might  have  been  issued  under  the  statute 
5  Yict.  c.  5  against  any  public  company,  whether  incorporated 
or  not,  in  whose  books  any  such  stock  or  shares  might  be 
standing. 
Piling,  &c.  Hy  the  Rules  of  the  Supreme  Court,  Ord.  XLVI.  r.  2,  no 

to  rtook.  wr^  °f  distringas  is  now  to  be  issued  under  the  statute  5  Vict. 

c.  5 ;  and  by  rule  4,  any  person  claiming  to  bo  interested  in  any 
stock  standing  in  tho  name  of  a  company  (//)  may,  on  an  affi- 

(r)   Cidishrr  v.  Forbes,   L.  R.   7  Ch.  tho   expression   "company"   includes 

A.   L09.  the    ( Jiivcriiiir    ;i  ii<  1    Company    of    the 

(/)    /'Co-  v.  .1/i/i/r/ter,  7  I>o  G.  M.  Sc  Hank  of  Kngla&d,  and  any  other  pub- 

G.  So6.  lie  company,  whether  incorporated  or 

((f)  /.ii-i rpool  Mfiriui-,  c\v.  Cn.v.lt  1Uont  not,  and  the  expression  "stock"  in- 

\i.  EL  7  Oh,  A.  607.  'lmlcs  shares,  securities,  and  dividends 

/.     By  E.  S.  G.  Ord.  XLVI.  r.  3,  thereon. 
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davit  by  himself  or  his  solicitor  in  the  prescribed  form,  and  on  chap.  lye. 
filing  the  same  at  the  Central  Office  with  a  notice  in  the  pre- 
scribed form,  and  on  procuring  an  office  copy  of  the  affidavit  and 
a  duplicate  of  the  filed  notice  authenticated  by  the  seal  of  the 
Central  Office,  serve  the  office  copy  and  the  duplicate  notice  on 
the  company.  By  rule  8,  such  service  is  to  have  the  same  force 
and  effect  against  the  company  as  a  writ  of  distringas  would 
formerly  have  had.  Rule  9  provides  for  the  withdrawal  or 
discharge  of  the  notice  ;  and  rule  1 1  further  provides  for  the 
amendment  of  the  description  of  the  stock  referred  to  in  the 
notice.     By  rule  10 — 

"If,  whilst  a  notice  filed  under  rule  4  of  this  order  continues  in  Effect  of 
force,  the  company  on  whom  it  is  served  receive  from  the  person  in  request  for 
whose  name  the  stock  specified  in  the  notice  is  standing,  or  from  *™f!£  ^  ° 
some  person  acting  on  his  behalf  or  representing  him,  a  request  to  paymeut  of 
permit  the  stock  to  be  transferred  or  to  pay  the  dividends  thereon,   dividend, 
the  company  shall  not,  by  force  or  in  consequence  of  the  service  of 
the  notice,  be  authorized,  without  the  order  of  the  Court  or  a  judge, 
to  refuse  to  permit  the  transfer  to  be  made  or  to  withhold  the 
payment  of  the  dividends  for  more  than  eight  days  after  the  date 
of  the  request." 

The  operation  of  the  notice  in  lieu  of  distringas  is  therefore  Effect  of 

-.       ,  • ,     i  j       o    •!     in  • ;       i       n       notice  in  lieu 

merely  temporary ;  it  does  not  of  itself  give  priority  to  the  of  distringas, 
person  giving  the  notice,  but  merely  prevents  the  fund  from 
being  dealt  with  without  notice  to  him,  so  as  to  give  him  an 
opportunity  to  establish  his  claim.  The  notice  should,  there- 
fore, be  immediately  followed  up  by  an  application  either  for  a 
restraining  order  under  the  stat.  5  Yict.  c.  5,  s.  5,  or  an  injunc- 
tion against  dealing  with  the  stock,  and  the  order  obtained 
should  be  served  on  the  legal  owners  of  the  stock  (/'). 

Notice  in  lieu  of  distringas  thus  does  not  dispense  with  the 
necessity  of  giving  notice  of  an  assignment  of  the  beneficial 
interest  in  stock  or  shares  to  the  legal  owners,  but  is  merely 
ancillary  to  such  notice,  and  affords  some  protection  against 
the  fund  being  improperly  dealt  with  notwithstanding  such 
notice. 

"Where  a  sum  of  stock  was  standing  in  the  name  of  a  deceased 
trustee,  and  by  reason  of  the  death  of  the  person  in  whose  name 
the  stock  stood  without  legal  personal  representatives  there  was 
no  trustee  of  the  fund  to  whom  notice  of  assignment  could  be 

(i)  Be  Blakslei/s  Trusts,  23  Ch.  D.  Tramways  Union  Co.,  14  Q.  B.  D.  424, 
549.  See  Be  Marquis  of  Hertford,  at  p.  453  ;  Hobbs  v.  Wayet,  36  Ch.  D. 
1  Ph.  129  ;  Societe  Generate  de  Paris  v.       256,  at  pp.  259,  260. 
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given,  it  was  held  that  an  incumbrancer  who  first  served  a  writ 
of  distringas  on  the  Bank  of  England,  having  thus  done  all  that 
could  be  done  under  the  circumstances  to  perfect  the  transaction, 
had  thereby  gained  priority  over  an  incumbrancer  whose  charge 
was  earlier  in  point  of  date  (V). 

Where  the  assignor  of  an  undivided  share  in  a  fund  is  also 
trustee  of  the  fund,  the  notice  in  lieu  of  distringas  should  be 
placed  upon  the  whole  fund  (./). 


Mortgagee 
not  party  to 
action  may- 
obtain  stop 
order. 


Service  of 
application 
for  stop  order. 


Pr<  none 
charging 
order  u>) 
longer 
necessary. 


Fund  must 
be  in  Court. 


Ord 
Lunacy. 


ii. — Stop  Orders  on  Funds  in  Court. — "Where  the  subject- 
matter  of  a  mortgage  is  a  fund  in  Court  standing  to  the  credit 
of  an  action,  notice  to  the  Paymaster- General  of  a  charging 
order  upon  the  fund  is  of  no  avail  to  give  priority  over  other 
incumbrances  (r/) .  In  such  a  case,  the  proper  course  is  for  a 
mortgagee  to  obtain  a  stop  order,  which  he  may  do,  though  he 
is  not  a  party  to  the  cause  or  proceeding  in  which  the  fund  in 
Court  is  standing. 

With  regard  to  applications  for  stop  orders,  the  Rules  of  the 
Supreme  Court,  Ord.  XLVL,  provide  as  follows: — 

Rule  13.  "Any  person  presenting  a  petition  or  taking  out  a 
summons  for  any  such  order  as  aforesaid  shall  not  be  required  to 
serve  such  petition  or  summons  upon  the  parties  to  the  cause  or 
matter,  or  upon  the  persons  interested  in  such  parts  of  the  moneys 
or  securities  as  are  not  sought  to  be  affected  by  any  such  order." 

It  is  no  longer  necessary  that  a  judgment  creditor  should 
obtain  a  charging  order  in  the  Division  of  the  High  Court  in 
which  his  judgment  was  reserved  as  a  preliminary  to  obtaining 
a  stop  order  on  a  fund  standing  in  Court  to  the  credit  of  the 
Chancery  Division  (//). 

No  stop  order  can  be  obtained  over  a  fund  unless  cither  it  is 
actually  in  Court,  or  unless  an  order  for  payment  in  has  been 
le,  although  the  fund  has  not  actually  been  paid  in  (/). 

Orders  of  the  nature  of  stop  orders  on  funds  paid  into  Court 
in  Lunacy  will  aol  be  granted  on  the  application  of  the  assignee 
of  Hi"  expectant  interest  of  the  noxt  of  kin  of  the  lunatic  (/,•). 


/  /•'  idffi  ,  2  Y.  &  0.  0.  0. 

/     ;/  ,//-„    v.  Sibley,  i  Gifl.  442. 
i!      burton    v.    Hill,    Kaj ,    170 ; 
Ealy        I  L.  EL   3  Oh.   A.    16  !  . 

notwithBtandiB  •   (      i  vng  v.  !'■■>*  ford, 
6  Sim.  195. 


(A)  Shaw  v.  Hudson,  48  L.  J.  Ch. 

CS'.i  ;    Hup,  >n  II  v.  llanirs,  1  Ch.  D.  630. 

(i)  Shaw  v.  Hudson,  sup. ;  Wellesley 
\.    \fornington,  i  I  \V.  R.  17. 

(/.•)  Re  II  ilkinson,  Ij.  R.  10  Ch.  A. 
7:'.,  overruling  2fa  "Piggot,  3  Mac.  &  G-. 
268. 
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The  Court  may  grant  a  stop  order  on  securities  brought  into      chaf.  lvi. 
Court  (I) ;  but  the  application  of  a  mortgagee  of  a  reversion  for 
a  stop  order  on  deeds  in  Court  was  refused  (m). 

Applications  for  stop  orders  were  formerly  made  by  petition,  Mode  of 
but  may  now  generally  be  made  by  summons  (n).     But  if  a  stop  order  °r 
fund  exceeding  1,000/.  has  been  paid  into  Court  under   the 
Trustee  Relief  Act,  and  there  has  been  no  previous  application 
in  the  matter  of  the  fund,  a  petition  is  still  necessary  (o). 

The  assignor,  though  he  is  a  party  to  the  cause,  must  be  Service  of 
served  with  the  petition  or  summons  (p)  ;  but  other  parties  need  j^J^oTia* 
not  generally  be  served,  and,  if  served  unnecessarily  the  appli- 
cant may  be  ordered  to  pay  their  costs  (q).  It  has  been  held, 
however,  that  all  persons  already  having  effectual  stop  orders  on 
the  fund  ought  to  be  served  (r)  ;  but  persons  having  stop  orders 
on  contingent  interests  in  a  fund  which,  in  the  events  which  have 
happened,  have  never  vested,  need  not  apparently  be  served  (s). 

In  support  of  the  application,  the  title  generally  of  the  Evidence  in 
assignor  must  be  proved,  either  by  the  proceedings  in  the  cause,  application. 
or  by  affidavit ;  and  the  assignment  must  be  shown,  either  by 
proving  its  execution  or  by  the  assignor  appearing  and  admitting 
it  (t).  There  must  be  either  proof  or  admission  of  the  assign- 
ment; the  order  will  not  be  made  without  prejudice  to  any 
question  as  to  the  validity  of  the  incumbrance  (u) .  But  an 
order  on  a  fund  paid  into  Court  under  the  Trustee  Relief  Act 
was  made  without  prejudice  to  a  lien  for  costs  claimed  by  a 
trustee  (%). 

A  stop  order,  except  so  far  as  it  affects  the  priorities  of  assign-  Rights  of 
ments,  does  not  affect  or  decide  any  rights  or  questions  of  agec^110 
title  {//)  ;  all  that  is  done  is  to  prevent  payment  of  the  fund  out 
of  Court  without  notice  to  the  person  who  has  obtained  the 
order,  so  that  he  may  then  appear  and  support  his  rights.  A 
stop  order  may  therefore  be  made  on  a  fund  the  title  to  which 
is  in  dispute  (s). 

So  where  at  the  hearing  of  a  cause  an  order  had  been  made 

(l)  Williams  v.  Symonds,  9  Beav.  523.  (s\    Vernon  v.  Croft,  36  W.  R.  778. 

{»/)   Cotton  v.  Cotton,  6  Beav.  96.  (t)    Wood  v.  Vincent,   4   Beav.  419  ; 

{»)  Wrench  v.  Wynne,  17  "W.  R.  198;  Quarman  v.  Williams,  5  Beav.  133. 
Walsh  v.  Wason,  22  "W.  R.  676.  {it)    Winchilsea  v.  Garrcty,    1   Beav. 

(o)  Re  Toogood,  56  L.  T.  703.     See  223. 
Re  Day's  Trusts,  49  L.  T.  499.     For  {x)  Re  Blunt,  10  W.  R.  379. 

form  of  summons,  see  Dan.  Ch.  F.  702.  (//)  Hairkeslcy  v.  Goivan,   12  "W.  R. 

{p)  Parsons  v.  Groome,  4  Beav.  521.  1100  ;  Lucas  v.  Peacock,  9  Beav.  177. 

\q)  Glazebrooh  v.  Gilliat,  9  Beav.  611.  (a)  Hawkcsley  v.  Goivan,  sup. 

{>■)  Bulkes  v.  Bay,  10  Sim.  41. 


1278  PEIORITIES  OF  MORTGAGES  OF  PERSONALTY. 


CHAP.  LYI. 


for  payment  out  of  Court  of  a  fund  to  the  plaintiff,  and  a  person, 

not  a  party  to  the  cause,  having  a  claim  against  the  plaintiff, 

applied  for  a  stop  order,  it  was  ordered  that  the  fund  be  retained 

in  Court,  on  the  terms  that  the  claimant  should,  within  ten 

days,  file  a  bill  to  establish  his  claim  (a) . 

How  far  a  Inasmuch,  however,  as,  on  payment  into  Court,  the  control 

gives  priority   ancl  custody  of  the  fund  vests  in  the  Court,  the  issuing  of  a  stop 

to  an  incum-     order  is  tantamount  to  notice  to  the  persons  who  would  have 

brancer.  ■*• 

had  the  legal  control  of  the  fund,  if  it  had  not  been  in  Court, 
and  who,  but  for  such  stop  order,  would  be  entitled  to  have  the 
money  paid  out  of  Court  to  them.  If,  therefore,  those  persons 
would  be  the  proper  persons  to  receive  notice,  if  the  fund  were 
in  their  hands,  then  a  stop  order  will  be  the  effectual  way  of 
gaining  priority  and  preventing  any  subsequent  incumbrancer 
from  getting  priority  over  the  person  who  obtained  the  stop 
order  (b). 

But  where  notice  to  the  persons  who  would  have  the  legal 
control  over  the  fund,  if  it  were  not  in  Court,  would  not  be 
sufficient,  neither  will  a  stop  order  be  sufficient.  So  where  a 
son  was  entitled  under  his  father's  will  to  a  fund  which  had  been 
paid  into  Court  in  an  action  to  administer  the  father's  estate. 
The  son  died,  having  by  his  will  bequeathed  a  share  in  the  fund 
to  his  daughter,  who  assigned  it  successively  to  A.  and  B. ; 
B.,  having  no  notice  of  A.'s  assignment,  obtained  a  stop  order ; 
A.  gave  notice  of  the  assignment  to  the  son's  legal  personal 
representatives :  it  was  held  that,  inasmuch  as  the  stop  order 
was  tantamount  to  notice  to  the  father's  executors,  if  the  fund 
had  not  been  in  Court,  and  as,  in  that  case,  not  they,  but  the 
son's  legal  personal  representatives,  would  have  been  the  proper 
persons  to  receive  notice,  A.  had  priority  over  B.(c).  But,  as 
was  pointed  out  by  Sir  N.  Lindley,  L. J.,  the  effect  of  the  stop 
order  in  that  case  had  a  useful  effect,  because  it  prevented  the 
legal  personal  representative  of  the  son,  who  was  entitled  to  the 
fund,  from  getting  it  without  giving  notice  to  the  person  who 
obtained  the  stop  order  (d). 

'hi  Feiattl  v.  King's  College,  Cam-  Life  Assurance  Soc.  v.  Law/la/,  32  Ch. 
bridge,  n  Bear.  254.  D.    160,  at  pp.  4G9,  471,  473,  C.  A. ; 

J)   Elder  v.    Maclean,  8  Jur.  N.  B.       afael  v.  Poetle,  (1894)  2  Ch.  D.  449,  at 


283;  Greening  v.  Bechford,  6  Sim.  L96 

Swagne    v.   Swagne,    11     Beav.    483 

Tkonuk     \.  Croet,  2    Dr.  &    B.   423 

Warburton    v.    Hill,    Kay,    470;    Be  (d)  Ibid,  at  p.  161. 

Holmes,  20  Oh.  I).  786,  0.  A.  ;  Mutual 


p.  166. 

(r)  Stephens  v.  Green,  (1805)  2  Ch. 
148,  0.  A. 
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Where  equitable  incumbrancers  have  once  obtained  priority      chap.  l-vi. 
by  notice  before  the  fund  is  paid  into  Court,  stop  orders  obtained  Effect  of 
by  other  incumbrancers  cannot  prejudice  them  (e).     Until  the  notlceto 
Court  has  in  some  way  taken  possession  of  the  whole  fund,  fund  before 
notice  should  be  given  to  the  trustee  or  executor,  because  his  Court?1  m  ° 
concurrence  is  necessary  for  the  disposition  of  the  residue  in  his 
hands  (/) . 

Where  the  fund  is  in  Court,  a  stop  order  must  be  obtained ; 
a  prior  notice  to  the  trustee  will  be  insufficient  (g) . 

Where  the  fund  is  partly  in  Court  and  partly  in  the  hands  of 
the  trustee,  a  stop  order  gives  priority  over  the  fund  in  Court, 
and  notice  to  the  trustees  priority  over  the  funds  in  their 
hands  (fi). 

It  was  held  in  one  case  (/)  that  notice  to  an  executor  of  a 
charge  on  the  interest  of  the  residuary  legatee  in  a  fund,  which 
had  been  paid  into  Court,  was  sufficient  without  a  stop  order 
as  against  the  legatee's  assignee  in  bankruptcy ;  but  this  decision 
was  apparently  grounded  on  the  consideration  that  inasmuch  as 
the  executor  had  voluntarily  paid  the  money  into  Court  under 
the  Trustee  Relief  Acts,  he  was  not  divested  of  all  control  over 
the  money,  as  he  would  have  been  if  he  had  paid  it  in  under  an 
order  of  the  Court ;  and,  accordingly,  that  in  such  a  case,  an 
assignee  of  the  fund  would,  notwithstanding  such  payment  in, 
still  gain  priority  by  giving  notice  to  the  person  still  having 
legal  control  of  the  fund.  And  it  is  conceived  that  the  same 
rule,  if  maintainable,  would  apply  with  regard  to  trustees 
paying  in  money  under  the  Trustee  Act,  1893  (/,:). 

A  stop  order  on  a  particular  share  or  interest  in  a  fund  in  stop  order 
Court  should  expressly  state  that  it  affects  only  that  share  or  ^£  *ul8Jrecify 
interest ;    and  the  operation  of  the  order,  whether  general  or  interests 
particular,  is  confined  to  the  amount  on  which  the  order  is 
founded.     Thus,  where  the  assignees  of  shares  of  a  fund  in 
Court  obtained  a  stop  order  which  extended  over  the  whole 
fund,  and  afterwards  became  assignees  of  another  share,  but 
obtained  no  other  stop  order,  a  subsequent  assignee  of  that 

(e)  Bivesayv.  Harding,  23  Beav.  141 ;  (y)  Pinnock   v.    Bailey,    23    Ch.   D. 

Day  v.  Bay,  1  De  G.  &  J.  144  ;  Brear-  497. 

cliff  v.   Borrinyton,   4  Dr.   &  S.    122  ;  (h)  Mutual    Bife   Assurance    Soc.  v. 

Thomas  v.  Cross,  2  Dr.  &  S.  423.  Bangley,  32  Ch.  D.  460,  C.  A. 

(/)    Warburton   v.  Rill,    Kay,    470.  (i)   Thompson   v.    Tomkins,  2   Dr.    & 

See  Matthews  v.  Gabb,  15  Sim.  51.  S.  8. 

(k)  56  &  57  Vict.  c.  53. 
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Costs. 


Efficacy  of 
stop  order 
against 
trustee  in 

bankruptcy. 


share  without  notice,  who  had  obtained  a  stop  order,  gained 
priority  over  them  (/). 

It  should  he  stated  expressly  on  the  face  of  a  stop  order 
whether  capital  or  income  is  to  he  affected  thereby  (m),  and  if 
the  order  does  not  expressly  limit  its  operation  to  capital  or 
income  only,  it  ought  apparently  to  be  treated,  at  the  Paymaster- 
General's  Office,  as  extending  to  both  capital  and  income  (»). 

With  regard  to  the  costs  occasioned  by  a  stop  order,  Ord.  XVI. 
of  the  Rules  of  the  Supreme  Court  provides  as  follows : — 

Rule  12.  "Where  any  moneys  or  securities  are  in  Court  to  the 
general  credit  of  any  cause  or  matter,  or  to  the  account  of  any  class 
of  persons,  and  an  order  is  made  to  prevent  the  transfer  or  payment 
of  such  moneys  or  securities,  or  any  part  thereof,  without  notice  to 
the  assignee  of  any  person  entitled  in  expectancy  or  otherwise  to 
any  share  or  portion  of  such  moneys  or  securities,  the  person  by 
whom  any  such  order  shall  be  obtained  on  the  shares  of  such 
moneys  or  securities  affected  by  such  order  shall  be  liable,  at  the 
discretion  of  the  Court  or  a  judge,  to  pay  any  costs,  charges,  and 
expenses  which,  by  reason  of  any  such  order  having  been  obtained, 
shall  be  occasioned  to  any  party  to  the  cause  or  matter,  or  any 
persons  interested  in  any  such  moneys  or  securities." 

An  assignee  of  a  fund  in  Court  is  not  entitled,  as  a  general 
rule  and  under  all  circumstances,  to  the  costs  of  getting  a  stop 
order  (o).  But  a  mortgagee  is  entitled  to  such  costs  where  the 
mortgage  deed  expressly  empowers  him  to  apply  to  the  Court 
for  a  stop  order  (p). 

An  assignee  who  has  obtained  a  stop  order  after  the  bank- 
ruptcy of  the  assignor  has  priority  over  the  trustee  in  bankruptcy 
who  has  not  obtained  an  order  (q).  So,  also,  if  the  trustee  of  a 
composition  deed  neglects  to  obtain  a  stop  order,  he  will  be  post- 
poned to  an  assignee  who  has  obtained  one  (V). 

Where  the  mortgagee  of  an  equity  of  redemption  in  a  rever- 
sionary interest  obtained  a  stop  order,  and  then  took  a  further 
charge,  but  did  not  obtain  another  stop  order,  the  assignees  of 
the  mortgagor  bankrupt  were  held  to  be  bound  by  the  further 
charge  (.v) . 


ii)  UfacUod  v.  "Buchanan,  4  Dc  G.  J. 
&  S.  205. 

Mr.  .In  fcioe  Stirling  has  i  u<  cl 
directions  to  this  affi  o\  a  regards 
applications  for  i  top  ord<  rs  made  to 
bun. 

(>,)  Mad  v.  Postle,  (1894)  2  Oh.  i  19. 

(„>   (,,,,„  i,i  s.  Il',i,i,,\  s  \V.  II.  7'J'i. 


(■/>)  WadMlove  v.  Taylor,  G  Ha.  307. 
i  Stuart  v.  (,'„</,  rre/t,  \j.  It.  8  Eq. 
607;  Palmer  v.  Locke,  18  Ch.  D.  381, 
C.  A. 

(>■)  Birmingham,  %o.  Co.  v.  Carter 
20  W.  Et.  364. 

(«)  Qramge  v.  Warner,  G  W.  R.  219. 
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It  is  a  breach  of  trust  for  trustees  who  have  advanced  money     CHAP-  L71- 
on  the  security  of  a  fund  in  Court  if  they  omit  to  obtain  a  stop  Trustees 

.       .  .  should  obtain 

Order  (t).  _     a  stop  order. 

Where  an  agent  or  trustee  has  a  lien  upon  a  fund  in  his  where  trus- 
hands,  which  he  pays  into  Court,  he  should  obtain  a  stop  order,  ^  J0^ 
otherwise  his  lien  may  be  postponed  to  other  incumbrancers  on  the  fund, 
obtaining  stop  orders  («).    So  where  the  trustee  himself  becomes 
an  incumbrancer  on  the  fund  in  Court,  he  will  not  be  safe 
without  a  stop  order  (#).     But  the  lien  of  a  solicitor  on  a  fund 
in  Court,  recovered  or  preserved  through  his  instrumentality, 
prevails  over  the  security  of  an  assignee  of  the  fund  who  has 
obtained  a  stop  order  (//) . 

If  after  a  stop  order  by  an  incumbrancer  on  part  of  a  fund,  To  what 

L  ^  .  .    ,   account  the 

the  fund  is  distributed,  and  the  share  of  the  mortgagor  is  carried  funa  must  be 

over  "  to  the  account  of  the  mortgagor  and  his  incumbrances,"  camed- 

another  incumbrancer  who  afterwards  obtains  a  stop  order  on 

the  share  gains  no  priority;  but  upon  the  distribution  of  the 

fund,  care  should  be  taken  that  the  share  is  not  carried  over  to 

the  account  of  the  mortgagor  alone  (s). 

Where,  in  an  administration  suit,  a  fund  in  Court  had  been 
carried  over  to  a  separate  account,  and  the  person  beneficially 
entitled  thereto  charged  her  interest,  and  the  incumbrancer 
obtained  a  stop  order  thereon,  it  was  subsequently  discovered 
that  the  assignor  was  liable  jointly  with  the  testator  for  breach  of 
trust,  which  was  made  good  out  of  the  testator's  estate ;  it  was 
held,  that  though  the  assignor  was  liable  to  contribute,  the 
incumbrancer  was  entitled  to  priority  over  the  claim  for  con- 
tribution (a) . 

An  incumbrancer  of  a  fund  in  Court  who,  at  the  time  of  taking  Notice  of 
his  security,  had  notice  of  a  prior  incumbrance,  cannot,  by  ob-  trance, 
taining  a  stop  order,  gain  priority  over  the  first  incumbrancer, 
although  the  latter  never  obtains  a  stop  order  (b) .  But  the  fact 
that  a  subsequent  incumbrancer  has,  at  the  time  when  he  obtains 
a  stop  order,  notice  of  the  prior  incumbrance  will  not  deprive  him 
of  priority  if  he  had  no  such  notice  at  the  time  when  he  took 
his  security  (c). 

(/)  Whcatley  v.  Bastow,  7  De  Gr.  M.  (a)  Re  Eyton,  Bartlett  v.  Charles,  45 

&  G.  261.  Ch.  D.  45S.     See  Re  Jervoise,  12  Beav. 

(u)  Swayne  v.  Swayne,  11  Beav.  463.  209. 

(x)  Elder  v.  Maclean,  3  Jur.  N.  S.  (b)  Re  Holmes,  29  Ch.  D.  7S6,  C.  A. 

283.  (c)    Mutual    Life   Assurance   Soc.    v. 

(y)   Eaynes  v.  Cooper,  33  Beav.  431.  Langley.  32  Ch.  D.  460,  C.  A. 

(z)  Lister  v.  Tidcl,  L.  R.  4  Eq.  462. 
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CHAP.  LVI. 

Whether  a 
stop  order  is 
necessary  to 
give  priority 
to  an  equit- 
able execu- 
tion. 


An  equitable  execution  by  appointment  of  a  receiver  does  not, 
apparently,  require  a  stop  order  in  order  to  ensure  priority ;  so 
where  a  judgment  creditor  who  had  obtained  equitable  execution 
on  the  same  day  obtained  a  stop  order,  and  afterwards  another 
judgment  creditor  also  obtained  equitable  execution  and  a  stop 
order,  which  was  formally  lodged  with  the  Paymaster- General 
some  days  before  the  first  stop  order  was  lodged,  it  was  held 
that  the  priority  obtained  by  the  first  execution  was  not  dis- 
placed by  the  prior  lodgment  of  the  second  stop  order  (d).  The 
ground  of  the  decision  is  not,  however,  very  fully  reported,  and 
it  may  merely  have  been  that  the  prior  formal  lodgment  of  a 
stop  order  will  not  postpone  a  stop  order  previously  obtained. 


Section  III. 
Priority  by  Registration. 


Priority  of 
title. 


Bill  of 
must  be 
registered 
immediate  ly 
to  ensure 
priority. 


P         don 
gives  no 
priority. 


i, — Priorities  of  Bills  of  Sale  of  Chattels. — As  to  priorities 
inter  se  as  to  bills  of  sale  of  goods,  sect.  10  of  the  Bills  of  Sale 
Act,  1878  (<?),  enacts  as  follows  : — 

"  In  case  two  or  more  bills  of  sale  are  given  comprising  in  whole 
or  in  part  the  same  chattels,  they  shall  have  priority  in  the  order  of 
their  registration  respectively  as  regards  such  chattels." 

The  effect  of  this  enactment  is,  that  every  bill  of  sale  must  be 
registered  immediately,  without  waiting  for  the  expiration  of 
the  seven  days ;  for  a  bill  of  sale,  though  registered  within  that 
period,  and  therefore  valid  under  sect.  8  of  the  Act  of  1878, 
would  be  postponed  to  a  bill  of  sale  of  subsequent  date,  but 
registered  before  it  (/). 

There  is  no  rule  that  tho  holder  of  a  bill  of  sale  must  perfect 
his  title  by  taking  possession  of  tho  chattels  comprised  therein. 
Bo,  the  holder  of  a  prior  registered  bill  of  salo  will  not  lose  his 
priorHy  by  reason  thai  I  ho  holder  of  a  subsequent  bill  com- 
prising the  same  ohattele  lias  taken  possession  of  them,  though 


/:,  Galland,  \V.  X.  (1886),  p.  98. 

1 1  &  12  Vict,  o.  81.  See  further, 
b  to  the  Bills  of  Sale  Act.  as  affecting 
bills  of  sale  given  by  way  of  security, 


ante,  pp.  1 89  tt  acq. 

{/')  Conelly  v.  Sletr,  7  Q.  B.  D.  520, 
C.  A. 
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without  notice  of  the  first  bill  of  sale  ({/).     And,  conversely,  the      chat,  lvi. 
fact  that  the  grantee  under  an  earlier  but  unregistered  bill  of 
sale  has  taken  possession  of  the  goods  will  not  give  such  grantee 
any  priority  over  the  holder  of  a  subsequent  bill  of  sale  which 
has  been  duly  registered  (J/). 

The  rule  that  the  date  of  registration  determines  priority  as  General 
between  two  bills  of  sale  applies  equally  where  both  bills  are  of  the  rule* 
absolute  and  where  both  are  given  as  security  for  payment  of 
money,  and  the  same  rule  would  apparently  apply  as  between 
an  absolute  bill  of  sale  and  one  given  by  way  of  security,  where 
both  instruments  were  executed  before  the  commencement  (*)  of 
the  Bills  of  Sale  Act,  1882  (/>•). 

But  as  regards  bills  of  sale  executed  since  that  date,  where  a  "When  prior 
conflict  arises  between  two  bills  of  which  the  earlier  in  point  of  i^tVand  mi- 
date  is  absolute  but  unregistered,  and  the  later  in  date  is  given  by  registered, 
way  of  security  but  is  registered,  the  rule  that  priority  is  deter- 
mined by  the  date  of  registration  is  qualified  by  the  application 
of  the  rule  laid  down  in  sect.  5  of  the  Act  of  1882  as  to  true 
ownership  (/).     In  such  a  case,  the  unregistered  absolute  bill  of 
sale,  not  being  within  the  Act  of  1882,  passes  the  whole  of  the 
grantor's  property  in  the  goods  to  the  grantee,  except  as  against 
the  trustee  in  bankruptcy  and  execution  creditors  of  the  grantor, 
so  that  the  grantor  is  not  the  true  owner  of  the  goods  within 
sect.  5  of  that  Act  at  the  time  when  the  second  bill  of  sale  is 
given.     The  second  bill  of  sale  is,  therefore,  void  except  as 
against   the   grantor,    and   cannot   gain   priority   by   registra- 
tion (m). 

When  the  conflict  is  between  two  bills  of  sale,  both  given  by  When  hoth 
way  of  security  for  money,  the  grantor  does  not  part  with  the  ^f  l™  hy 
whole  of  his  interest  in  the  goods  by  the  first  bill,  but  retains  security. 
the  equity  of  redemption  therein,  so  as  to  be  still  the  "  true 
owner"  of  the  goods  within  the  meaning  of  sect.  5  at  the  time 
when  he  gives  the  subsequent  bill ;   and  accordingly  the  rule 
will  apply  that  the  priority  as  between  the  two  bills  is  deter- 
mined by  the  date  of  registration  (n). 

Inasmuch  as  sect.  8  of  the  Act  of  1882  provides  that  a  bill  of  Whether 
sale  given  by  way  of  security  for  money  shall  be  absolutely  void  SSXtion 

{g)  Exp.  Allen,  Re  MiddUton,  L.  R.  Ik)  45  &  46  Vict.  c.  43. 

11  Eq.  209 ;  Payne  v.  Gales,  38  L.  T.  (I)  See  ante,  p.  210. 

355.  (m)  ThcJc  v.  Southern  Counties  Deposit, 

(A)  Lyons  v.  Tucker,  7  Q.  B.  D.  523,  42  Ch.  D.  471,  C.  A. 

C.  A.  {>/)   Thomas  v.  Searles,  (1891)  2  Q.  B. 

(i)  1st  November,  1882.  408,  C.  A. 
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is  affected  by- 
notice  of  prior 
unregistered 
bill  of  sale. 


Sale  by 
grantor  in 
possession  of 
mortgaged 
goods  in 
course  of 
business. 


Aftcr- 
acquired 

chattels. 


Concealment 
of  prior  bill 
of  Bale. 


as  regards  the  goods  and  chattels  comprised  therein  unless  duly- 
registered,  it  would  seem  that  the  general  rule,  that  notice  of  a 
prior  equitable  right  will  deprive  a  subsequent  incumbrancer  of 
obtaining  priority  over  that  right,  will  not  apply  to  successive 
bills  of  sale,  but  that  a  subsequent  grantee,  though  with  full 
knowledge  at  the  time  when  he  takes  his  security  of  the  exist- 
ence of  a  prior  unregistered  bill  of  sale,  may  nevertheless  gain 
priority  over  it  by  registering  his  own  bill  of  sale. 

As  between  the  grantee  of  a  bill  of  sale  by  way  of  security 
and  a  subsequent  purchaser  for  value  from  the  grantor  without 
notice  of  the  bill  of  sale,  the  rule  is,  that  if  the  mortgaged  goods 
comprise  stock-in-trade  of  the  grantor,  who  is  allowed  to 
continue  his  trade  or  business,  then,  inasmuch  as  the  grantor 
retaining  possession  of  the  goods  is  thus  enabled  to  hold  himself 
forth  as  having  not  only  the  possession  but  the  property  in  the 
goods,  a  purchaser  in  good  faith  will  acquire  a  good  title  as 
against  the  grantee,  provided  the  sale  was  made  in  the  ordinary 
course  of  business  (o),  but  not  otherwise  (p). 

It  has  been  seen  that  an  assignment  or  charge  by  bill  of  sale 
given  since  1st  November,  1882,  by  way  of  security  of  any 
after-acquired  chattels  is  absolutely  void  (q) .  Even  as  regards 
bills  of  sale  executed  before  that  date,  only  an  equitable  title 
to  after-acquired  property  expressed  to  be  assigned  or  charged 
passes  thereby,  and  accordingly  a  subsequent  mortgagee  of  such 
property  who  can  get  in  the  legal  title  without  notice  of  the 
prior  bill  of  sale  will  take  in  priority  to  the  holder  of  that 
bill  (r). 

If  a  person  induces  another  to  lend  him  money  on  a  bill  of 
sale  of  chattels  upon  a  representation  that  they  are  unencum- 
bered, whereas  they  were  in  fact  included  in  a  prior  bill  of  sale, 
although  not  charged  to  their  full  value,  he  is  guilty  of  an 
indictable  false  pretence  («).  So,  also,  if  he  conceals  the  exist- 
ence of  a  prior  bill  of  sale,  unless  ho  sells  with  the  authority  of 
the  holder  of  the  bill,  which  it  is  for  him  to  prove  (t). 


(o)  Lee  v.  OUttton,  46  L.  J.  Oh.  48; 
National  Mercantile  Bank  v.  Wamp  on,  5 
ft.  B.  I).  177;  Walker  v.  Olay,  19  L.J. 
O.P.  660      ;  ■  I.    I 

Cochrane  v.  Uytnill,  40  L.  T.  744; 

dated  Co.  v.  Cut         L89      L  Q. 

..  Bee  Kidd  v.  Rawlinson,  2  B. 
t  p,  .,  •  ./,  ,/,/,  v.  Ingram,  I  Mtoo. 
L89;   Taylor  v.  McKeand,  6  0.  P.  J). 

Am  to  oontinuanoe  In  poi  i     ion 


of  foods  by  a  vendor  after  sale,  see  the 
Sale  of  Goods  Act,  1803  (50  &  57  Vict. 
0.  71),  s.  25. 

'./i  Bee  ante,  p.  210. 

v.  %yom,  IB  Q.T5.D.  280; 
"Halloa  v.  Robinson,  15  Q.  B.  D. 
288. 

i  )   Beg.  v.  Meeking,  11  Oox,  270. 

(t)  Beg.  v.  Sampson,  52  L.  T.  772. 
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ii, — Priorities  of  Mortgages  of  Ships. — As  regards  the  priority      chap.  lvi. 
inter  se  of  successive  mortgages  of  ships,  sect.  33  of  the  Merchant 
Shipping  Act,  1894  (u),  re-enacting  the  repealed  sect.  69  of  the 
Merchant  Shipping  Act,  1854  (#),  enacts  as  follows  : — 

"If  there  are  more  mortgages  than  one  registered  in  respect  of 
the  same  ship  or  share,  the  mortgagees  shall,  notwithstanding  any- 
express,  implied,  or  constructive  notice,  be  entitled  in  priority,  one 
over  the  other,  according  to  the  date  at  which  each  mortgage  is 
recorded  in  the  register  book,  and  not  according  to  the  date  of  each 
mortgage  itself." 

The  first  registered  legal  mortgage  of  a  ship  confers  on 
its  holder  a  legal  title ;  all  other  mortgages,  whether  prior  in 
date  but  unregistered,  or  subsequent  in  registration,  are  mere 
equitable  charges.  An  agreement  to  give  a  legal  mortgage  of 
a  ship,  as  of  other  property  (y) ,  means  that  the  mortgagor  will 
give  a  first  mortgage,  which,  in  the  case  of  a  ship,  may,  when 
perfected  by  registration,  give  to  the  mortgagee  a  paramount 
legal  title  (i/). 

The  effect  of  the  omission  to  register  a  mortgage  of  a  ship  is  Effect  of 
to  postpone  the  mortgagee's  claim  to  that  of  a  subsequent  mort-  reo-ister. 
gagee  or  transferee  whose  mortgage  or  transfer  is  registered 
before  it  (z),  even  though  such  mortgagee  or  transferee  takes 
with  notice  of  the  prior  charge  (a). 

An  unregistered  mortgage  of  a  ship  passes  to  the  mortgagee, 
upon  taking  j>ossession,  the  ownership  of  the  ship  as  against  a 
subsequent  equitable  assignment  of  the  freight  to  a  third  person 
— at  all  events,  in  the  absence  of  fraud  or  such  gross  and  wilful 
negligence  as  is  equivalent  to  fraud  (z).  Where,  however,  a 
mortgage  was  concealed  from  the  registry  in  order  to  obtain 
a  better  sale,  the  purchaser  was  not  bound  by  it  (b) ;  but 
neither  under  the  old  Registry  Acts,  nor  under  the  present 
law,  is  the  validity  of  an  agreement  as  to  the  disposal  of 
money  arising  from  the  sale  of  a  ship  or  the  produce  of  the 
freight  affected  (c). 

Where  a  mortgage  stands  registered  in  the  name  of  a  trustee 
for  the  mortgagee,  and  the  latter  takes  another  mortgage  from 

(«)  57  &  58  Vict.  c.  60.  (a)  Slack  v.  Williams,  (1895)  1  Ch. 

(.r)  17  &  18  Vict.  c.  104.  408. 

(V)   Thompson  v.  Clerk,   1  M.  L.  C.           {b)  Hooper  v.  Giimm,  L.  R.  2  Ch.  A. 

256.  282. 

(z)  Keith   v.  Burrows,    1  C.  P.   D.           (c)  Armstrong  y.  Armstrong,  21  Beav. 
722  ;  reversed  on  another  point,  2  App.       78. 
Ca.  636. 
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chap.  lyi.  the  mortgagor,  including  the  first  mortgage  money,  an  unregis- 
tered transferee  of  the  second  mortgage  has  priority  over  a 
subsequent  unregistered  agreement  for  a  mortgage  with  the 
trustee,  though  the  latter  made  his  advances  without  notice  (d). 
A  registered  mortgage  of  a  ship  has  priority  over  an  execution 
upon  a  judgment  against  the  mortgagor,  although  the  mortgage 
was  not  indorsed  upon  the  certificate  of  the  ship's  register  (e) . 

(d)    Stapleton  v.    Hay  men,    2   H.    &       A.  136. 
C.  918  ;    Bell  v.  Blyth,  L.  R.  4  Ch.  (e)  Kitchen  v.  Irving,  8  E.  &  B.  789. 


(     1287    ) 


CHAPTER  LVII. 

OF  THE  PRIORITY  OF  SECURITIES  OF  COMPANIES. 

i, — Securities  of  Railway  and  other  Public  Companies. — As  re-  Railway 
gards  railway  companies,  the  Railway  Companies  Act,  1867  (a),  comPames- 
enacts  that — 

Sect.  23.  "  All  money  borrowed  or  to  be  borrowed  by  a  company  Priority  of 
on  mortgage  or  bond  or  debenture  stock,  under  the  provisions  of  mortgages. 
any  Act  authorizing  the  borrowing  thereof,  shall  have  priority 
against  the  company,  and  the  property  from  time  to  time  of  the 
company,  over  all  other  claims  on  account  of  any  debts  incurred  or 
engagements  entered  into  by  them  after  the  passing  of  this  Act : 
Provided  always,  that  this  priority  shall  not  affect  any  claim  against 
the  company  in  respect  of  any  rentcharge  granted  or  to  be  granted 
by  them  in  pursuance  of  the  Lands  Clauses  Consolidation  Act,  1845, 
or  the  Lands  Clauses  Consolidation  Acts  Amendment  Act,  1860,  or  in 
respect  of  any  rent  or  sum  reserved  by  or  payable  under  any  lease 
granted  or  made  to  the  company  by  any  person  in  pursuance  of  any 
Act  relating  to  the  company  which  is  entitled  to  rank  in  priority  to,  or 
pari  passu  with,  the  interest  or  dividends  on  the  mortgages,  bonds, 
and  debenture  stock ;  nor  shall  anything  hereinbefore  contained 
affect  any  claim  for  land  taken,  used,  or  occupied  by  the  company 
for  the  purposes  of  the  railway,  or  injuriously  affected  by  the  con- 
struction thereof,  or  by  the  exercise  of  any  powers  conferred  on  the 
company." 

So,  where  by  an  agreement  entered  into  between  a  railway  Debentures 
company  and  its  debenture  holders,  confirmed  and  made  binding  declared  to  be 
by  the  special  Act  of  the  company,  it  was  declared  that  the  on  gross 
debentures  should  be  a  first  charge  on  the  gross  receipts,  it  was  rece113  b- 
held  that  the   charge  of   the  debenture  holders  had  absolute 
priority,  so  as  to  preclude  the  company  from  applying  any  part 
of  the  gross  receipts  in  payment  of  its  working  expenses  to  the 
detriment  of  the  debenture  holders  (/>). 

The  above  enactment  does  not  give  to  holders  of  mortgages,  Surplus 
bonds,  or  debenture  stock  any  lien  or  charge  which  they  did  not  lands- 
possess  before  the  Act  so  as  to  entitle  them  to  payment  in 

[a)  30  &  31  Vict.  c.  127,  s.  23.  [b)  Profit  v.  Wye  Valley  Rail.  Co.,  64 

L.  T.  669,  C.  A. 

ArOL.  II. — R.  K  K 
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CHAP.  LVH. 


Debentures 
of  companies 
incorporated 
by  special 
Acts  rank 
pari  passu. 


Debentures, 
&c.  issued 
under  dif- 
ferent special 
Acts. 


Priority  of 
bondholders 
under  special 
Act  prior  to 
1845. 


priority  out  of  the  proceeds  of  surplus  lands  of  the  company 
which  have  been  sold  (c) . 

Debentures  of  companies  incorporated  by  special  Acts  are,  by 
the  Companies  Clauses  Consolidation  Act,  1845  (d),  declared  to 
be  pari  passu  charges ;  and  by  the  Companies  Clauses  Act, 
1863  (e),  the  holders  of  debenture  stock  are  not,  as  between  the 
members,  to  be  entitled  to  any  preference  or  priority. 

This  general  enactment  was  not  affected  by  a  provision  in  a 
special  Act,  which  incorporated  the  general  Act,  that  moneys  were 
to  be  borrowed  by  order  of  a  general  meeting,  so  as  to  postj)one 
securities  given  for  moneys  borrowed  without  such  order ;  but, 
notwithstanding  such  provision,  it  was  held  that  all  the  securities 
must  be  brought  into  hotchpot  and  consolidated,  and  the  pro- 
ceeds of  the  subject-matter  must  be  distributed  pari  passu  (/). 

The  enactments  apply  only  to  debentures  or  debenture  stock 
issued  under  the  same  special  Act,  and  do  not  operate  so  as  to 
make  holders  of  debentures  issued  under  one  Act  to  rank  pari 
passu  with,  instead  of  in  priority  to,  holders  of  debentures  issued 
under  a  later  Act  (g) . 

In  a  case,  not  falling  within  the  Acts  above  referred  to, 
where  a  canal  company  was  empowered  by  Act  of  Parlia- 
ment (//)  to  raise  money  by  bonds,  and  it  was  enacted  that 
every  holder  of  them  should  be  equally  entitled  to  a  claim  or 
lien  on  the  rates  and  sums  of  money  to  be  taken  by  virtue  of 
the  Act,  in  proportion  to  the  amount  advanced  by  such  holders, 
as  if  the  same  had  been  advanced  upon  mortgages  or  annuities 
(also  grantable  by  the  Act),  without  any  preference  by  reason  of 
the  priority  of  date  of  any  such  securities,  or  any  other  account 
whatsoever ;  it  was  held,  that  an  individual  bondholder  might 
sue  the  company  upon  his  own  bond,  though  there  were  other 
bonds,  mortgages,  &o.  unsatisfied,  the  lien  given  by  the  Act 
being  only  an  additional  security  (/). 

By  ili<'  Companies  Clauses  Act,  1863  (/>•),  s.  30,  it  is  provided 
lli.il  the  priority  of  mortgages  and  bonds  granted  before  the 
"creation"  of  debenture  stock  shall  not  be  affected.  Acom- 
pany,  having  power  to  borrow  on  mortgage,  obtained  a  special 


Bi  linn.  Barnsleyand  West  Biding 
J  Rail.     Co..  40   Oh.   J).    L19. 

0.  A. 

S  &  9  Viet.  o.  16,  b.  42,  ante,  p. 

27  Vm.  o.  118,  b.  24. 
[j  )   Landowners' i  '\<\  Oo,  v.  Ash/ord, 


n;  Oh.  I),  in,  439. 

(g)  Re  Mersey  Rail.  Co.  (No.  1), 
(1895)  2  Oh.  287,  0.  A. 

(//)  63  Geo.  111.  <■.  xx. 

'  ii,ii  v.  Salford  Waterworks,  2  B. 
&  Ad.  644. 

(/•)  26  &  27  Viot.  c  118. 
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Act  in  1872  giving  them  further  powers  for  borrowing  on  mort-     chap,  mi. 

gage,  and  in  lieu  thereof  to  issue  debenture  stock,  and  saving 

the  priority  of  securities  "subsisting"  at  the  time  of  the  Act; 

in  1874  the  company  issued  debenture  stock  under  the  special 

Act ;  it  was  held  that  the  effect  of  the  saving  clause  in  the 

special  Act  was  to  substitute  the  date  of  the  passing  of  that  Act 

for  the  time  of  the  creation  of  the  debenture  stock,  for  the 

purpose  of  determining  in  what  order  the  stock  was  to  rank, 

and  accordingly  that  only  securities  subsisting  at  the  time  of 

the  special  Act  were  entitled  to  priority  over  the  stock  (/). 

ii.  — Securities  of  Joint-Stock  Companies.  —  With  regard  to  Successive 
companies  formed  under  the  Companies  Acts,  successive  series  Ventures 
of  debentures  charged  on  the  same  property  will  rank  in  priority 
according  to  the  date  of  issue  (m)  ;  and  where  several  debentures 
are  issued  on  the  same  day  they  will,  generally,  rank  in  priority 
according  to  the  order  in  which  the  company's  seal  was  affixed 
to  them  successively  ;  but  if  the  debentures  contain  a  provision 
that  they  shall  be  pari  passu  charges  they  will  rank  accord- 
ingly (n). 

Debentures  issued  under  the  Mortgage  Debenture  Acts  rank,  Mortgage 

.        .  •  i  /  \  Debenture 

as  has  been  seen,  as  pan  passu  charges  (o).  Acts. 

Where  it  is  provided,  by  statute  or  otherwise,  that  debentures  Conditional 
shall  rank  pari  passu,  an  additional  security  taken  by  one  deben-  securi  ^ 
ture-holder  is  valid  (p) . 

Where  the  borrowing  powers  of  a  company  are  restricted  to  a  Issue  of 
certain  amount,  any  debentures  issued  by  the  company,  when  bey0na  pre- 
its  liabilities  exceed  that  amount,  are  absolutely  void,  and  will  scribed  limit, 
not  entitle  the  holders  thereof  to  any  priority  over  any  other 
creditors  (q). 

Where  a  series  of  debentures  are  issued  to  secure  an  amount  Limit  is  only 
which  is  not  wholly,  but  only  in  part,  in  excess  of  the  prescribed  exceeded, 
limit,  the  debentures  bearing  the  earlier  numbers  up  to  the 
amount  limited  will  be  declared  valid,  and  the  remainder  of  the 
debentures  so  issued  will  be  void  as  in  excess  of  the  power  (>•) . 

{I)  Be  Burry  Port  and  Valley  Bail.  ( p)  Be   Winton  v.  Mayor  of  Brecon, 

Co.,  W.  N.  (1885)  119.  26  Beav.  533. 

(m)  James    v.    Boythorpe    Coll.    Co.,  (q)  Be  Pooley  Hall 'Coll.  Co.,  18  W.  R. 

W.  N.  (1890),  p.  28.  201.     See  also  English  Channel  Steam- 
in)  Gartside  v.   Sill-stone  and  Bods-  ship  Co.  v.  Bolt,  17  Ch.  D.  715,  719; 

worth    Coal  Co.,  21   Ch.  D.   762.     See  Howardv.Patentlvory Co., 38Ch.D. 156. 

also  Howard  v.  Patent  Ivory  Co.,  38  Ch.  (r)  Howard  v.  Patent  Ivory  Co.,  sup. 

D.  156.  See  Be  Bansha  Woollen  mils  Co.,  21  L. 

(g)  See  ante,  p.  500.  R.  Ir.  181. 

K  k2 
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CHAP.  Lvn. 

Jurisdiction 
to  order 
money  to  be 
raised  by  first 
cbarge  on 
assets. 


Power  to 

modify 

priorities. 


Second  i 

of  debentures 

1"  I    T8  .'ill   lii'.-t 

Issued  axe 
taken  ap. 


The  Court  has  jurisdiction  in  a  debenture-holder's  action  to 
authorize  money  to  be  raised  as  a  first  charge  on  the  assets  in 
priority  to  the  debenture-holders  where  to  do  so  is  essential  to 
the  preservation  of  the  company  (.s) .  But  unless  all  parties 
interested  are  before  the  Court,  strict  proof  of  pressing  emer- 
gency will  be  required  (/) .  And  where  a  company  was  in 
pressing  want  of  money  to  meet  current  expenses  in  order  to 
avert  immediate  ruin,  it  was  held  that  a  majority  of  the  deben- 
ture-holders could  not  bind  a  dissentient  minority  so  as  to 
sanction  the  raising  a  loan  in  priority  to  the  debentures  of  the 
amount  required  (u). 

Debentures  issued  by  a  company  may  reserve  the  right  of 
modifying  the  rights  of  the  holders.  So  where  a  company 
issued  debentures  creating  a  first  charge  on  its  undertaking  and 
property,  each  of  which  was  held  upon  the  condition  that  a 
general  meeting  of  the  debenture-holders,  by  extraordinary 
resolution  passed  by  a  certain  majority,  might  sanction  any 
modification  of  the  rights  of  the  debenture-holders  against  the 
company  or  its  property :  it  was  held  that  a  resolution  duly 
passed,  sanctioning  a  loan  to  the  company,  to  be  a  first  charge 
on  the  company's  property,  was  binding  on  dissentient  deben- 
ture-holders, and  postponed  their  security  to  a  mortgage  given 
by  the  company  to  secure  the  loan  (.*•) . 

Where  a  company  issued  debenture  stock  by  way  of  floating 
security  on  its  assets,  purporting  to  be  a  first  charge  thereon,  and 
subsequently  issued  debentures  also  purporting  to  be  a  first 
charge  on  the  assets,  it  was  held  that  the  holders  of  the  deben- 
ture stock  had  priority  over  the  debenture-holders,  whether  the 
latter  had  notice  of  the  issue  of  this  stock  or  not  (//) . 

Where  a  company  commenced  to  issued  a  first  series  of 
debentures,  and,  before  all  the  debentures  of  that  series  were 
issued,  raised  further  money  by  the  issue  of  a  second  series  of 
debentures,  similar  in  form  to  those  of  the  first  issue,  but 
'•d  to  bo  subject  to  the  debentures  already  issued,  "or 
•such  of  f In  in  as  were  then  outstanding";  it  was  held  that  all 


(k)  '  yt     Algeciras    Rail., 

(1894       '         Ofi,  (     A    ;  Strap  v.  Bull, 

i)  2  Oh.  1,  <      \.     Bee 

Lai  i     '.  /     ry  Co.,  72  Ij. 

ton    Alhambra,     W.    N.    (1893) 

I.-. 


(u)  I Imi  v.  Swedish,   \r.    Norwegian 
Rail  Co.,  W.  N.  |  L889)  95,  0.  A.  ' 

I'ullii  x.  Eddystont  Granite  Quar- 
ries, (1893)   :*   Oh.   7.").      See  ante,  p. 

•IMI. 

(//)  Smith    v.    English   mid    Scottish 

Mnnuilxl,    hii-fslment  <'<>.,  W.  N.  (IMG) 
88. 
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the  debentures  of  the  second  series  were  postponed,  to  all  the     chap.  evu. 
first  debentures,  except  some  of  them  which  had  been  paid  off 
and  reissued  (z) . 

"Where   a   company   issues   debentures   by   way   of   floating  Priority  of 

.,  ip;  i  l  'n  l      £    -l  specific  mort- 

security,  and  afterwards  mortgages  a  specific  part  ot  its  pro-  gage  over 

perty  in  the  ordinary  course  of  business,  or  to  secure  an  advance  floati?g 
i        .  •  «  •        security. 

to  enable  it  to  carry  on  its  business,  the  specific  mortgagee  will, 
as  regards  the  property  comprised  in  his  mortgage,  have  priority 
over  the  debenture-holders  (a) . 

Sect.  164  of  the  Companies  Act,   1862  (/;),  renders  invalid  Fraudulent 

.  i  t  .  i       .(.       .  ,  ,       ,         preference. 

mortgages  given  by  a  company,  which,  it  given  by  a  trader, 
would  be  void  in  bankruptcy  for  fraudulent  preference ;  and,  of 
course,  any  such  securities  cannot  claim  any  priority  over  the 
creditors  of  the  company,  secured  or  unsecured. 

No  holder  of  a  security,  whether  given  by  a  company  or  by 
an  individual,  can  claim  priority  in  respect  of  such  security  if 
the  transaction  is  tainted  by  fraud  on  the  part  of  the  holder  (c) . 

The  question  has  been  raised  in  several  recent  cases  as  to  the  Debentures  of 
validity  of  debentures  of  a  private  company  formed  by  a  trader,  company, 
for  the  purpose  of  taking  over  his  business,  which  are  issued  to 
the  founder  of  the  company  as  part  of  the  consideration  for  the 
purchase  of  his  business,  or  to  his  creditors  in  satisfaction  of 
debts  incurred  by  him  in  his  business  prior  to  the  formation  of 
the  company,  but  it  may  be  regarded  as  settled  that  such 
securities  are  valid  and  will  not  lose  any  priority,  to  which  they 
would  otherwise  be  entitled,  unless  there  is  anything  fraudulent 
or  against  the  policy  of  the  Companies  Acts  in  the  formation  of 
the  company  (<7),  or  some  actual  fraud  in  the  transaction  itself. 
So  where  a  company  was  formed  by  a  sole  trader  to  take  over 
his  business,  and  was  bound  by  agreement  to  indemnify  him 
against  certain  debts  and  liabilities,  it  was  held  that  debentures 
given  by  the  company  to  a  bond  fide  creditor  of  the  trader  in 
satisfaction  of  a  debt  specified  in  the  agreement  was  for  good 
consideration  and  valid  (e) ;  and  so  also  where  a  trader  caused  a 
limited  company  to  be  registered  for  the  purpose  of  carrying  on 
his  business,  taking  all  the  shares  himself  except  six,  and  also 

(s)  lister    v.    Senry   Lister   §    Son,  (b)  25  &  26  Vict.  c.  89. 

W.  N.  (1893)  33.  (c)  See  post,  pp.  1293  et  seq. 

(a)   Fountaine    v.    Carmarthen    Hail.  (d)  See  as  to  this,  Salomon  v.  Salomon 

Co.,  L.  R.  5  Eq.  316  ;  Irvine  v.  Union  £•  Co.,  (1897)  A.  C.  22. 

Bk.  of  Australia,  2  App.  Cas.  366.    See  (e)  Seligman  v.  Prince  %  Co.,  (1895)  2 

further  as  to  debentures  given  by  way  Ch.  617,  C.  A. 
of  floating  security,  pp.  493  et  seq. 
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chap.  lyii.  debentures  to  secure  payment  of  the  amount  for  which  he  pur- 
ported to  sell  the  business  of  the  company,  it  was  held  that  the 
debentures  were  valid  in  priority  over  the  creditors  of  the 
company. 
Inquiry  as  to  If,  on  the  winding  up  of  a  company,  the  assets  are  not 
debentures  sufficient  to  pay  the  debenture-holders  in  full,  and  there  is 
nothing  to  show  an  intention,  either  that  they  shall  take  effect 
pari  passu,  or  in  any  order  of  priority,  the  Court  will  inquire  as 
to  the  priority  in  date  of  debentures,  or,  if  they  are  executed  on 
the  same  day,  then  as  to  the  order  in  which  they  were  executed, 
and  will  distribute  the  assets  in  accordance  with  the  priority 
thus  ascertained  (/) . 

(/)  Gartside   v.    Silkstone,    §c.    Coal      Boythorpe    Coal    Co.,    "W.    N.    (1890) 
Co.,    21   Ch.  D.    762.      See  James  v.       28. 


(     1293    ) 


CHAPTER  LYIII. 

OF  MATTERS  WHEREBY  THE  PRIORITY  OF  A  MORTGAGEE  MAY 
BE  POSTPONED. 

Section  I. 

Of  Loss  of  Priority  by  Fraud  or  Laches. 

i, — Of  Fraud  as  affecting  a  Mortgagee's  Priority. — A  mortgagee  Positive 
may  lose  his  priority  by  fraud.  The  notion  that  any  legal 
advantage  can  be  acquired  or  maintained  by  actual  fraud  on  the 
part  of  a  mortgagee  or  purchaser  (a)  is  now  exploded  (b) .  No 
doubt  exists  where  there  has  been  positive  fraud,  as  where  a 
legal  mortgage  was  ante-dated  that  it  might  not  appear  to  be 
made  on  the  eve  of  bankruptcy,  and  falsely  recited  that  it 
related  to  a  present  advance  (c).  In  a  note  in  Fonblanque  on 
Equity  (d),  the  principle  is  thus  stated: — "If  a  man,  by  the 
suppression  of  the  truth  which  he  was  bound  to  communicate, 
or  by  the  wilful  suggestion  of  a  falsehood,  be  the  cause  of 
prejudice  to  another  who  had  a  right  to  a  full  and  correct 
representation  of  the  fact,  it  is  certainly  agreeable  to  the  dic- 
tates of  good  conscience,  that  his  claim  should  be  postponed  to 
that  of  the  person  whose  confidence  was  induced  by  his  repre- 
sentation." 

If  A.,  being  about  to  lend  money  to  B.,  informs  C.  of  his  False  denial 
intention,  and  asks  C.  whether  he  has  any  incumbrance  on  B.'s  trance  by 
estate,  and  C.  denies  that  he  has  any,  whereby  A.  is  induced  to  Prior 
lend  his  money  to  B.,  and  it  proves  that  C.  had  at  the  time  an 
existing  mortgage  or  judgment  on  B.'s  estate,  this  is  fraud  on 
the  part  of  C,  and  his  security  shall  be  postponed  to  that  of  A. 
But  to  fix  C.  with  the  fraud,  it  is  necessary  that  he  should  be 

(«)  Fagff's  Case,  1  Eq.  Ca.  At>r.  354,  See  Osborn  v.  Lea,  9  Mod.  96. 

pi.    1  ;    Harcourt  v.    Knowel,   cited   2  (d)  Fonbl.  Eq.,  Vol.  I.  (5th  ed.)  p. 

Vern.  159.  164.     See  Pickard  v.  Sears,  6  A.  &  E. 

(J)  Carter  v.  Carter,  3  K.  &  J.  617.  469  ;  Hooper  v.    Gumm,  L.  R.   2  Ch. 

(c)  Birch  v.   Ellames,  2  Anst.  427.  A.  282, 
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CHAP.  LVIII. 


Misstatement 
as  to  prior 
incumbrance. 


Fraudulent 
concealment 
of  prior 
incumbrance. 


Mi-represen- 
tation or 
concealment 
by  solicitor 
or  agent. 
Solicitor 

r  for 
both  | 

Principal 
liable  for 

fraud  of 
agent. 


informed  of  A.'s  intention  to.  lend  the  money;  for  otherwise 
the  fraudulent  intention  is  wanting  on  which  the  relief  is  to 
proceed,  and  the  mere  falsehood  is  not  sufficient  for  such  pur- 
pose (e). 

So  where  a  mortgagee,  who  was  also  a  judgment  creditor  for 
a  further  sum,  joined  in  a  conveyance  of  the  mortgaged  pro- 
perty  which  contained  a  false  recital  that  the  judgment  debt 
had  been  discharged,  it  was  held  that  he  could  not  set  up  the 
judgment  debt  against  a  subsequent  mortgagee  (/). 

Even  in  the  absence  of  actual  misstatement,  if  a  prior  in- 
cumbrancer, or  the  holder  of  any  prior  right  or  equity,  conceals 
his  claim  from  a  subsequent  incumbrancer  or  purchaser  for 
value,  such  concealment  may  amount  to  fraud  so  as  to  postpone 
the  prior  security  or  claim,  if  the  prior  incumbrancer  or  claimant 
is  a  party  to  the  subsequent  transaction  or  has  knowledge  of  the 
nature  of  the  transaction,  and  by  his  conduct  leads  the  subse- 
quent incumbrancer  or  purchaser  to  pay  his  money  on  the  faith 
of  the  property  being  free  from  any  such  incumbrance  or 
claim  (g). 

Misrepresentation  or  fraudulent  concealment  of  incumbrances 
by  a  solicitor  or  other  agent  of  a  prior  mortgagee  will  bind  the 
principal  so  as  to  postpone  the  security  (//). 

Where  a  solicitor  acts  for  both  parties,  and  he  has  a  general 
authority  from  one  client,  that  client  is  postponed  by  the  fraud 
of  the  solicitor  (/). 

A  person  who  puts  it  in  the  power  of  another  to  deceive  and 
raise  money  must  take  the  consequences  (/»•).  Where  the  mort- 
gagee was  induced  by  the  fraud  of  his  solicitor  to  execute  a  deed 
by  which  the  solicitor  was  enabled  to  give  a  security  to  a  third 
party,  the  mortgagee  was  postponed  (/).  Where  two  innocent 
persons  are  affected  by  the  fraud  of  the  solicitor,  the  one  who, 
by  signing  documents,  although  in  ignorance,  enables  the  soli- 
eitor  to  commit  the  fraud,  suffers  (m).     So  where  the  mort- 


(/■)  Tbbotson  v.  "Rhodes,  2  Vern.  664. 
Ami  see  Eobbs  v.  Norton,  l  Vern.  136; 
Eut  \ .    Cheyney,    2     V<  rn.    1 60  ; 

I'n  ley  v.  J  T.  R.  61 . 

I'm, nuil.  v.Jauncey,  l  Drew,  197. 

Berrisford  \.  Milliard,  2  Aik.  19  ; 

Commits,  "I  Public  Works  \.  Earby,  23 

Bear.  608 ;    Upton  v,  Fanner,  l    Dr.  & 

s.   694  ;    Strong  v.   Eawket,  i   De  <■. 

<;.  186. 

(/<)  Brown  v.  Thorpe,  LI  L.J.  Oh.  78. 


(>)  Boyd  v.  Craster,  12  W.  R.  787. 

(/■)  Peter  v.  Russell,  2  Vern.  726  ; 
lh-«nis  v.  Junes,  L.  R.  10  Eq.  92. 

(i,  Eunter  v.  Walters,  L.  R.  7  Ch. 
A.  76,  ?'•>.  See  Smith  v.  Evans,  28 
IV;, v.  59;  Gordon  v.  James,  30  Cli.  D. 
249,  C  A.     See  p.  I L88. 

Eiorns  v.  Holton,  16  Bear.  259; 
1 1  iiniir  v.  Walters,  sup.}  French  v. 
Eope,  66  L.  J.  Oh.  303. 
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gagor's  solicitor  or  other  agent  forges  a  deed  the  loss  falls  on  the     chap,  lviii. 
mortgagor  (»). 

But  the  mere  omission  of  a  client  to  make  inquiries  of  his  Omission  of 
solicitor  as  to  a  mortgage  on  the  security  of  which  moneys  of  inquire  as  t0 
the  client  are  represented  to  have  been  invested  by  the  solicitor,  alleged 
will  not  deprive  the  client  of  his  priority  in  respect  of  any  charge 
which  he  may  have  over  the  property,  as  against  a  person  who, 
through  fraud  of  the  solicitor,  has  become  a  purchaser  or  incum- 
brancer for  value  without  notice  (o) . 

So  where  a  solicitor,  with  whom  a  client  had  deposited  a  Fraudulent 
mortgage  for  custody,  fraudulently  indorsed  thereon  a  reconvey-  tor  o/other1" 
ance  which  was  never  executed  by  the  mortgagee,  and  induced  agent  of 
the  mortgagor  to  mortgage  the  property  to  a  third  person  who  sited  for 
took  without  notice  ;  it  was  held  that  the  first  mortgagee  had  custody- 
not  lost  his  priorit}r  (p). 

So  also,  where  a  person  purchased  property  in  the  name  of  a 
confidential  clerk,  whose  duty  it  was  to  put  away  his  employer's 
securities  in  a  safe,  and  who  executed  a  declaration  of  trust  in 
his  employer's  favour,  and  subsequently  executed  an  equitable 
charge  of  the  property  and  deposited  the  purchase  deed  with  the 
mortgagee,  representing  himself  as  absolute  owner,  to  secure  an 
advance ;  it  was  held  that  the  purchaser  had  not,  by  allowing 
the  clerk  to  have  custody  of  the  purchase  deed,  been  guilty 
of  negligence  so  as  to  deprive  him  of  his  prior  equitable 
title  (q). 

A  vendor  who  had  executed  a  conveyance  and  signed  the  Vendor's  lien, 
usual  receipt  for  the  purchase-money  without  receiving  any 
portion  of  it,  in  order  to  enable  the  purchaser  to  execute  a  mort- 
gage to  two  persons  to  secure  moneys  due  to  them  as  trustees, 
was  not  permitted  to  set  up  his  lien  for  unpaid  purchase-money, 
or  any  advances  he  might  have  made,  in  priority  to  the  mort- 
gage, he  having  trusted  to  the  word  of  one  of  the  mortgagees, 
who  was  his  solicitor,  that  on  a  sale  he  should  be  paid 
first  (>•). 

When  the  owner  of  a  charge  executes  a  release  of  it  without  Release  by 
payment,  merely  to  enable  a  sale  to  be  made  of  the  property,  he  mor  gagee 


(?/)  Adsetts  v.  Hives,   33  Beav.   52  ;  (p)   Cook  v.  Bramwell,  W.  N.  (1S90) 

Brocklesby    v.     Temperance     Permanent  72,  C.  A. 

Building  Soc,  (1895)  A.  C.  173.  \q)  Carrett  v.  Real  and  Personal  Ad - 

(o)  Re  Vernon,  Ewens  #  Co.,  33  Ch.  vance  Co.,  42  Ch.  D.  263. 

D.  402,  C.  A.,  inf.  (r)  Smith  v.  Evans,  30  Beav.  445. 
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retains  his  right  to  the  charge  except  against  persons  who  pur- 
chased on  the  faith  of  the  release  (s) . 

So,  where  a  voluntary  settlement  was  suppressed  with  the 
object  of  enabling  money  to  be  raised  by  mortgage,  the  mort- 
gagee was  entitled  to  priority  against  all  the  persons  who 
acquiesced  in  the  suppression  (t).  And,  coverture  being  no 
excuse  for  fraud,  if  a  wife  concurs  with  her  husband  in  sup- 
pressing a  settlement  from  a  mortgagee,  her  interest  there- 
under will  be  postponed  to  the  mortgage  (a). 

The  rule  that  fraudulent  representations  as  to  a  prior 
incumbrance  or  concealment  thereof  will  postpone  the  secu- 
rity will  be  applied  with  especial  strictness  where  the  prior 
incumbrancer  is  professionally  employed  by  the  subsequent 
mortgagee  as  solicitor  (.r)  or  counsel  (p),  and  does  not  disclose 
his  mortgage. 

Where  a  solicitor,  having  moneys  of  a  client  for  investment, 
represented  that  the  money  had  been  advanced  on  mortgage  of 
certain  property,  but,  instead  of  making  such  investment,  the 
solicitor  took  a  mortgage  in  his  own  name  to  secure  an  advance 
made  by  himself  on  the  same  property,  and  also  on  other  pro- 
perty, the  legal  estate  in  which  was  outstanding,  and  he  after- 
wards acquired  the  equity  of  redemption  in  both  properties;  it  was 
held  that  the  solicitor  had  made  himself  constructively  a  trustee 
of  the  security  for  his  client,  and  that  the  moneys  of  the  latter 
remained  as  a  subsisting  charge  on  both  properties  in  the  hands 
of  a  bona  fide  purchaser  without  notice  (s). 

A  prior  mortgagee  is  not,  however,  bound  to  go  out  of  his 
way  to  give  notice  of  his  mortgage  upon  hearing  that  another 
person  is  in  treaty  with  regard  to  a  mortgage,  sale,  or  other 
dealing  with  regard  to  the  equity  of  redemption  (a). 

The  mortgagee  will  not  be  affected  by  the  fraudulent  deal- 
ings of  solicitors  and  others,  not  being  his  own  duly  authorized 
agents,  through  whom  the  transaction  is  effected,  if  he  has  no 
notice,  actual  or  constructive  (l>). 


Hatohell  v.  Oremorne,  LI.  &  G. 
Plunket,  230. 

'  >„,/.    \ 
561. 

harpt  v. 
I 

i,l    p,    I  HI. 

...   /  tp   ii,, i  ,/,  2  De  O.  &  J.  nil. 
,     Vrapt ,  v    BorUue,  2  Vera.  370. 


Eotkin  .  87   L.  .1.  Oh. 

Fop,   L.    Et,  -I  Oh.  A. 
r.  Bioknell,  8  Ves.  174, 


(z)  Be  Vernon,  Ewens  fCo.,38  Ch.  D. 
402,  < :.  A.  Sir  /,',  Richards,  Htmber 
v.  Richards,  [5  Oh.  D.  ■'>*'.). 

(,i)  Osborti  v.  Lea,  '■>  Mod.  97. 

(//)  Lloyd  v.  Attwood,  3  De  G.  &  J. 
(ill  ;  Emter  v.  Waliers,  L.  R.  7  Ch. 
A.  !■'>.  Bee  Hartopp  v.  Suskisson, 
56  D.  T.  77.'i. 
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So,  a  purchaser  or  mortgagee  in  possession  of  the  legal  estate     chap.  lthi. 
is  protected,  though  he  claims  under  a  forged  will,  if  without 
notice  of  the  forgery  (c).     So,  also,  a  mortgagee  who  makes 
advances  to  a  person  falsely  representing  himself  as  heir  to  the 
mortgagor,  in  ignorance  of  a  will  (d). 

But  a  mortgagee  cannot  set  up  a  mortgage  for  value  without  Forged 
notice,  where  the  mortgage  itself  is  a  forgery  (e). 

So  where  a  mortgagee  was   induced   by  the  mortgagor   to  Substitution 
release  the  mortgaged  estate  in  exchange  for  forged  securities,  of  fol«'.ed 
he   lost  his   priority  over  a   subsequent  mortgagee  who  took 
without  notice  of  the  fraud  (/). 

The  wilful  obstruction  by  an  incumbrancer  of  another  creditor  Opposition 
in  his  proceedings  to  obtain  a  charging  order  is  not  such  mis-  or(jerarglI'° 
conduct  as  to  have  the  effect  of  postponing  the  securities  of  the 
former  (g). 


ii. — Of  Laches  as  affecting  a  Mortgagee's  Priority. — Delay  in  Delay  in 
completing  the  legal  title  will  not,  in  the  absence  of  fraud  or  Qf™^letlon 
negligence,  prejudice  the  right,  as  where  a  legal  mortgagee  of 
copyholds  delayed  the  inrolment  of  the  conditional  surrender 
until  after  the  inrolment  of  a  subsequent  security  (h) . 

Negligence  in  not  registering  a  will,  followed  by  forgery  and  Non-registra- 
fraud,  is  not  deemed  the  proximate  cause  of  the  forgery  and 
fraud  («). 

Priority  may  be  lost  by  omission  to  register  a  deed  where  Non-regis- 
registration  is  required  by  statute  (/»■).     On  the  same  principle,  0ther  cases 
the  priority  of  directors  and  other  officers  of  a  company  may  be 
lost  by  omission  to  register  their  securities  (/).      Similarly,  in 
the  case  of  bills  of  sale  (m)  and  mortgages  of  ships  {n). 

In  a  case  (o)  under  the  Insolvent  Acts  (now  repealed)  it  was  Assignee  of 
held  that  a  mortgagee,  from  an  insolvent,  of  copyholds,  without  msolveufc 


(c)  Joins  v.  JPoicles,  3  M.  &  K.  581.  D.  611,  atp.  634,  C.  A.     And  see  Bank 

But  see  Robinson,  v.  Briggs,  1  Sm.  &  G-.  of  Ireland  v.  Trustees  of  Evans''  Charities, 

188,  224.  5  H.  L.  C.  389 ;  Johnston's  Claim,  L.  R. 

{d)   Young   v.    Young,   L.  R.  3  Eq.  6  Ch.  A.  212;  Baxcndalc  v.  Bennett,  3 

805.  Q.  B.  D.  525. 

{e)  Re  Cooper,  Cooper  v.  Yesey,  20  Ch.  (k)   Warburton  v.  Loveland,  6  Bli.  N. 

D.  611,  C.  A.  S.  1.     And  see  ante,  pp.  1246  et  seq. 

(/)  Eyre  v.  Burmeater,  10  H.  L.  C.  (1)  Ante,  p.  501. 

90.  (;/;)  Ante,  pp.  1290  et  seq. 

if/)  Shaw  v.  Neale,  6  H.  L.  C.  581.  {»)  Ante,  p.  1293. 

\h)  Horlock  v.  Priestley,  2  Sim.  75.  \o)  Cole  v.  Coles,  6  Ha.  517. 

(i)  Re  Cooper,  Cooper  v.  Vesey,  20  Ch. 
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notice  of  the  insolvency,  had  no  claim  in  equity  in  priority  to 
the  title  of  the  assignees,  though  the  assignees,  by  neglecting 
to  take  possession  of  or  sell  the  premises,  and  permitting  the 
insolvent  to  remain  in  possession,  and  by  omitting  to  make 
their  entry  on  the  court  rolls  as  directed  by  the  Acts,  had 
enabled  the  insolvent  to  commit  a  fraud  upon  the  mortgagee, 
and  though  as  many  as  nineteen  years  had  elapsed  since  the 
insolvency.  The  mortgagee  might,  no  doubt,  have  searched 
the  list  of  insolvents,  but  this  is  a  strong  case. 

Laches  in  enforcing  a  mortgagee's  rights  under  his  security 
may  deprive  him  of  his  priority  as  against  subsequent  incum- 
brancers without  notice.  So  where  a  trade  firm  assigned  their 
book  debts  by  way  of  mortgage,  but  the  mortgagees  gave  no 
notice  of  the  assignment  to  the  debtors ;  the  mortgagees  brought 
an  action  against  the  mortgagors  to  enforce  their  security,  and 
obtained  an  injunction  and  the  appointment  of  a  receiver,  but 
gave  no  notice  of  the  action  to  the  debtors,  and  took  no  further 
steps  in  the  action  until  certain  puisne  incumbrancers  had  per- 
fected their  title,  by  notice  to  the  debtors,  and  taken  steps  to 
enforce  their  security ;  it  was  held  by  Lindley,  J.,  that,  on  the 
ground  of  laches,  irrespective  of  the  question  whether  or  not  the 
subsequent  incumbrancers  had  notice  of  the  prior  advance,  the 
first  mortgagees  lost  their  priority.  But  the  decision  turned 
mainly  on  the  ground  that  the  subsequent  incumbrancers  had 
no  notice  of  the  prior  advance  when  they  lent  their  money  and 
had  been  the  first  to  perfect  their  title  (/;). 

In  one  case,  a  married  woman,  having  a  life  estate  in  lands 
to  her  separate  use,  granted,  in  the  year  1811,  an  annuity  to  A., 
and  limited  an  equitable  term  for  better  securing  it,  which 
annuity  was  properly  registered ;  in  1820  she  and  her  husband 
granted  another  annuity  to  B.  out  of  the  same  life  estate,  and 
part  of  the  consideration  money  was  applied  in  paying  off  an 
outstanding  Legal  mortgage,  and  the  mortgage  term  was  assigned 
to  a  trustee  in  trust  for  better  securing  B.'s  annuity,  but  this 
annuity  was  not  properly  registered  ;  in  1821  B.  took  possession, 
and  be  and  his  executor  remained  in  receipt  of  the  rents  till 
L839,  when  a  bill  was  filed  against  him  and  the  grantor  by  A. 

(o  r;|  aside  li.'s  annuity  as  invalid,  and  alleging  payment  of  his 
own  annuity  up  to  L 820,  which  he  could  not  prove,  although 
the  grantor,  the  oo-defendanl   of  B.,  admitted  the  fact;   the 


p)    //  \gram  v.  Buckley,  \  L894]  3  Ob.  48:3,  495,  0.  A. 
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Court   dismissed   his   bill    (as   against   B.)  with  costs,  on   the     chap.  lvih. 
ground  of  the  Statute  of  Limitations  and  laches,  and  refused 
an  inquiry  as  to  the  payment  of  A.'s  annuity  (q). 

Mistake  arising  from  negligence  may  postpone  a  prior  right  Mistake, 
to  the  security  of  a  subsequent  mortgagee.  So  where  a  landlord 
had  executed  a  lease  by  mistake  at  a  rent  of  130/.  instead  of 
230/.,  a  mortgagee  from  the  lessee,  without  notice  of  the  mis- 
take, was  held  to  be  entitled  to  hold  the  landlord  to  the  130/. 
rent  (r). 


Section  II. 

Of  Loss  of  Priority  by  Notice  of  Prior  Incumbrances 
or  other  Equities. 

i. — Of  Notice  as  affecting  a  Mortgagee's  Priority,  generally. —  Protection  of 
A  mortgagee  or  purchaser  for  value  without  notice,  if  he  has  a^^ired**6 
obtained  or  can  obtain  the  legal  estate,  is  completely  protected  without 
against  prior  incumbrancers  (.s),  although  he  paid  his  money  on 
a  false  representation  of  facts  (7).     The  onus  of  proving  notice 
lies  on  the  person  claiming  priority  adversely  to  a  mortgagee  or 
purchaser  (u). 

But  no  incumbrancer,  with  notice  of  prior  incumbrances  or  Effect  of 
equities  at  the  time  when  he  lent  his  money,  can  obtain  any  equities  &"°r 
priority  by  holding  or  acquiring  the  legal  estate  (r)  ;  and  a 
person  who  takes  a  legal  mortgage,  with  notice,  actual  or 
constructive,  of  an  infirmity  of  title,  is  subject  to  the  equities 
existing  against  the  title,  and  if  the  latter  is  set  aside  the 
mortgage  falls  also  (*).  These  notes  apply  though  the  incum- 
brancer be  a  married  woman  or  an  infant  (//) . 

So  a  second  mortgagee  of  a  fund  in  Court,  who  had  notice,  Stop  order 
at  the  time  of  his  advance,  of  the  existence  of  a  prior  mortgage  Tivesrio103 
on  the  same  fund,  cannot,  by  obtaining  a  stop  order,  gain  priority  priority. 
over  the  first  mortgagee,  though  the  latter  has  not  obtained  a 
stop  order  (s) . 

(fj)  Searle  v.  Colt,  1  Y.  &  C.  C.  C.  3G.  MaxficU  v.  Burton,  L.  R.  17  Eq.   15  ; 

(>•)  Garrard  v.  Frankel,  30Beav.445.  Muggins  v.  Burchell,  60  L.  T.  32;  Re 

(.s)  Jones  v.  Powles,  3  My.  &  K.  581.  Champion,  Dudley  v.  Champion,  TV.  N. 

(0   Young  v.  Young,  L.  R.  3  Eq.  805  ;  (1892)  125,  170,  C.  A. 
Trinidad  Asphalte  Co.  v.  Coryat,  (U96)  (x)  Cookson  v.  Lee,  23  L.  J.  Ch.  473, 

A.  C.  587.  C.  A. 

(m)  Exp.  Hardy,  2  D.  &  C.  393.  (y)  Jones  v.  Kearney,   1   Dr.  &  War. 

(c)  Willoughby  v.  Willoughby,  1  T.  R.  134,  at  p.  166. 
763  ;  Drew  v.  Lockett,  32  Beav.  499  ;  (s)  Me  Holmes,  29  Ch.  D.  786,  C.  A. 
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If  a  party  having  notice  convey  for  a  valuable  consideration 
to  one  who  has  not  notice,  or  if  a  party  not  having  notice  convey 
to  one  who  has  notice,  the  party  taking  the  conveyance  will  not, 
in  either  case,  be  affected  by  the  notice ;  for  be  may  defend 
himself  in  the  first  instance  by  his  want  of  notice  (a),  and,  in 
the  second  instance,  by  the  want  of  notice  in  the  party  through 
whom  he  claims  (b).  And,  therefore,  if  A.,  having  notice,  sells 
to  B.,  who  has  not  notice,  who  sells  to  C,  who  has  notice,  B.  is 
protected  against  the  notice  in  A.  by  his  own  want  of  notice, 
and  C.  is  defended  by  the  want  of  notice  in  B.  (c).  But  in  the 
case  of  charities  within  43  Eliz.  c.  4,  a  purchaser  of  lands 
without  notice  is  affected  by  notice  in  the  person  from  whom  he 
purchased  (ri) . 

If  a  mortgagee  or  purchaser,  having,  at  the  time  when  he 
paid  his  money,  no  notice  of  any  prior  incumbrance  or  equity, 
gets  in  the  legal  estate,  he  has  a  clean  title  free  from  all  incum- 
brances previously  affecting  the  property,  and  can  convey  the 
same  to  a  mortgagee  or  purchaser  who  has  notice  of  such 
previous  incumbrances,  who  may  shelter  himself  under  the  first 
purchaser  for  value  without  notice,  otherwise  it  would  much 
clog  the  sale  of  estates  (e) . 

On  the  same  principle,  an  equitable  mortgagee  by  deposit, 
who  has  obtained  possession  of  documents  of  title  without  notice 
of  a  prior  equity  affecting  them,  will  be  entitled  to  retain  them. 
So,  where,  upon  the  sale  of  real  estate,  it  was  agreed  that  the 
price  should  be  paid  in  railway  bonds,  one  of  which  was 
delivered  to  the  vendor's  solicitor  in  part  payment,  and  was 
afterwards  deposited  b}r  the  solicitor  to  secure  an  advance  to 
himself  made  by  a  person  who  had  no  notice  of  the  terms  on 
which  1 1  io  solicitor  hold  the  bond,  it  was  held  that  the  depositee 
of  Die  bond,  being  a  purchaser  for  value  without  notice,  could 
not  be  restrained  from  dealing  with  it  (/). 


Kerlins   v.   Jolliffe,   Amb.   313 ; 

v.  Cherry,  2  Win.  384  ;   Sweet 

v.  Southcole,  2  Bro.  0. 0.  66;  Lowthei  \. 

n,  2  Atk.  L38.  Bee  Jennings  v. 
Moore,  2  Vera.  609  ;  Brandling  v.  Ord, 
I  Atk.  .')7I  ;  Freer  v.  Hesse,  I  De  G-. 
M 

/,  Wan  ■  ■  ■■  i •■'  th,  IV'  o.  (  li.  6]  ; 
Sweet  v.  8oulhcole,  2  Bro.  0.  C.  66  : 
Andn  «  v.  //  ■  ■■  I  Bro.  0.  < '.  L26  ; 
M'Queen    v     Farguhar,    1 1    Vea.    167) 

/  ,  r.  CI ".  or,  i  Jur.  N.  B. 
149     See  Bali    v.  John  on,  John.  804  ; 


Spencer    v.    Pearson,    24    Beav.    266; 
ledbrook  v.  Passman,"??.  N.  (1888)  L66. 

(<■)  l.oiiilnf  v.  I'tirlloii,  -1  Atk.  131); 
"Harrison  v.  Forth,  Pree.  Oh.  51; 
Bradwell  v.  Catchpole,  3  Swanst,  78,  n. ; 
Peacocl  v.  Burt,  l  L.  J.  N.  S.  Ch.  33. 

(,/)  Bug.  V.  &  P.,  l  Kb  ed.  p.  758. 
Lowther  v.  Carlton,  -J.  Atk.  242. 
See   Kettlewell  v.    Watson,   21   Oh.   D. 
686,  ;ii    p.  707.     And  Bee  case,g  cited 
i  upra,  Dote  [li). 

I     Ashwin  \.  Burton,  9  Jur.  N.  S. 
819. 
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It  was  formerly  thought  (g)  that  the  legal  estate  would  be  no     cuap.  lviii. 
protection  if  the  person  conveying  the  legal  estate  had  notice  of  Gett;no.  -m 
an  express  prior  trust  or  incumbrance ;  but  this  view  has  not  le£al  estate 
been  adopted,  and  it  may  now  be  regarded  as  settled,  that  if  without  notice 
the  legal  estate  is  obtained  from  the  trustee  bond  fide  at  the  of  trust- 
time  of  the  advance,  without  notice  of  the  trust,  it  will  prevail, 
though  the  trustee  was  acting  in  fraud  of  his  trust ;  and  the 
defence  will  be  sustained  although  the  mortgagee,  in  order  to 
make  out  his  title  to  the  legal  estate,  has  to  rely  on  an  instru- 
ment which  discloses  the  trust  or  prior  incumbrance,  the  mort- 
gagee not  having  notice  of  such  instrument  at  the  time  of  his 
advance  (/>). 

A  mortgagee  or  purchaser  cannot  protect  himself  by  taking  a  Getting  in 
conveyance  of  the  legal  estate  from  a  trustee,  if  he  has  himself,  ^m  trustee 
at  the  time  of  getting  in  the  legal  estate,  actual  or  constructive  after  notice 
notice  of  the  existence  of  the  trust ;  for,  by  taking  a  conveyance 
with  notice  of  the  trust,  he  himself  becomes  the  trustee,  and 
must  not,  to  get  a  plank  to  save  himself,  be  guilty  of  a  breach  of 
trust  (/). 

So,  an  incumbrancer  getting  in  the  legal  estate  from  a  person  Trustee  for 
who  was  trustee  for  all  incumbrancers  with  notice  of  their  rights  1   mcum- 

o  brancers  must 

gains  no  priority  (/»•)  ;  the  trustee  cannot  alter  the  priorities  by  not  convey 
conveying  the  legal  estate  to  one  of  the  incumbrancers  (I).  to°one. 

Again,  the  circumstances  of  the  transaction  and  the  relation  Cases  of 
of  the  parties  may  be  such  that,  though  there  is  no  express  trust  trust  rUCtlT° 
affecting  the  legal  estate,  a  puisne  incumbrancer  may  not  be 
entitled  to  protect  himself  by  getting  in  that  estate.  So,  where 
four  trustees  of  a  sum  of  stock  sold  the  stock  and  lent  the 
proceeds  of  sale  to  two  of  them  upon  the  security  of  a  deposit  of 
the  documents  of  title  of  a  copyhold  estate  which  belonged  to 
such  trustees  in  undivided  moieties,  it  being  agreed  that  the 
stock  should  be  replaced,  and  that  the  documents  of  title  should 
be  deposited  with  the  two  other  trustees  as  a  security  for  the 
loan ;  the  documents  by  some  unexplained  means  subsequently 

(;/)  See  Maundrell  v.  Maundrell,   10  v.  Rice,  28  Beav.  74;  Pease  v.  Jackson, 

Ves.   246;   Exp.  Knott,   11  Ves.   609  ;  L.  R.  3  Ch.  A.  576. 
Carter   v.    Carter,    3    K.    &    J.    617;  (k)  Sharpies    v.    Adams,    32    Beav. 

Sharpies  v.  Adams,  32  Beav.  213.  213  ;   Saunders  v.  Dchew,  2  Vern.  270 

(A)  Pitcher  v.  Rawlins,  L.  R.  7  Ch.  Ortigosa  v.  Brown,  47  L.  J.  Ch.   168 

A.  259.     See  Lloyd  v.  Attwood,  3  De  Heath  v.  Creahck,  L.  R.  10  Ch.  A.  22  , 

G.  &  J.  614  ;  Hunter  v.  Walters,  L.  R.  Blennerhasset  v.  Bay,  2  Ba.  &  Be.  104, 

7  Ch.  A.  75.  133. 

(i)  Saunders  v.  Behew,  2  Vern.  270.  (/)  Sharpies  v.  Adams,  supr a;  Maxfield 

See  Hurph am  v.  Shachloclc,  19  Ch.  D.  v.  Burton,  L.  R.  17  Eq.  15;  Harpham 

207,  at  p.  214,  C.  A.     See  also  Prosser  v.  Shacklock,  19  Ch.  D.  207,  C.  A. 
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CHAP.  LVIII. 


Where  mort- 
gagor is  con- 
structively 
trustee  for 
prior  incum- 
brancers, &c. 


Trustee  can- 
doI  confer 
priority  by 
fraud. 


Where 

original  mart- 
inis 


came  into  the  hands  of  one  of  the  borrowing  trustees,  who 
executed  a  second  equitable  mortgage  of  his  moiety  of  the  estate 
by  depositing  the  documents  of  title  with  a  third  person,  who 
made  the  advance  without  notice  of  the  prior  incumbrance,  but 
who,  on  discovering  its  existence,  obtained  by  purchase  from  his 
mortgagor's  assignors  in  bankruptcy  a  surrender,  and  was 
admitted  thereon  to  the  bankrupt's  moiety  of  the  copyholds ;  it 
was  held  that,  inasmuch  as  the  second  equitable  mortgagee  had, 
at  the  time  of  his  acquiring  the  legal  estate,  notice  of  the  obliga- 
tions of  his  mortgagor  to  third  parties,  he  could  only  hold  that 
estate  subject  to  those  obligations,  though  he  had  originally 
taken  his  security  without  notice  (m). 

On  the  same  principles,  even  if  an  equitable  mortgagee  has, 
at  the  time  of  the  advance,  no  notice  of  a  prior  equity  affecting 
the  property,  he  will  gain  no  priority  over  the  person  entitled 
to  the  prior  equity  by  getting  in  the  legal  estate  from  the  mort- 
gagor after  notice  that  the  latter  has  made  himself  a  trustee  for 
that  other  person  (n). 

So,  where  a  husband  covenanted  to  settle  land,  and  afterwards 
deposited  the  title  deeds  with  his  bankers  without  notice,  the 
settlement  prevailed,  although  the  bankers,  after  notice,  got  in 
the  legal  estate  (o). 

So,  also,  an  equitable  incumbrancer  cannot  avail  himself  of 
the  exercise  of  a  legal  power  by  the  mortgagor  if  he  has  notice 
of  an  agreement  by  the  latter  not  to  exercise  it  to  the  prejudice 
of  the  first  mortgagee  (j>). 

The  fraudulent  act  of  a  trustee  cannot  confer  any  equitable 
title  as  against  the  cestui  que  trust  (y).  A  trustee  under  a  will, 
being  also  trustee  under  a  settlement,  induced  his  co-trustee 
under  the  will  to  transfer  stock,  subject  to  the  trusts  of  the  will, 
into  his  sole  name,  in  exchange  for  a  forged  mortgage,  the  stock  to 
be  hold  by  him  on  the  trusts  of  the  settlement ;  semble,  the  cestui* 
que  trust  under  the  will  did  not  lose  their  right  to  the  stock  (r). 

II  seems  thai  if  a  mortgagee,  who  is  himself  precluded  by 
notice  from  obtaining  priority  by  getting  in   the  legal  estate, 


(;;/)  Allen  v.  A  night,  1 1  Jur.  527. 
;/      ford   \.   Stol  va    er,    L.    K. 
is  Eq. 

(o)  Manningford  v.  Toleman,  1  Coll. 
670.  Bee  Baillie  v.  MoKewan,  36 
Beav.  177. 

II      :  .    I,   ,    ,  16  Bi  av.  372. 
V;  Cory  \ .   Eyre,   I    De  ' ;    J .  &  S. 


ll'.i;  Shropshire  Union  Rail.  Co.  v.  The 
Queen,  I-.  If.  7  II.  L.  496.  See  also 
/,'<  Morgan,  Pillgrem  v,  "Pillgrem,  is  Oil. 
I).  93,  < '.  A.  Secus,  if  the  charge  is 
given  by  the  trustee  within  the  scope 
of  lii-^  authority  ;  sec  post,  \>.  I'M'S. 
(>•)  Case  v.  James,  '■'>  De  G.  F.  &  J. 
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transfers  or   sub-mortgages   his   security  to  a  person  without    crap.  lviii. 
notice,  the  latter  will  be  affected  by  the  disability.     It  is  laid  notice,  but 
down  in  Bacon's  Abridgment  (s) ,  on  the  authority  of  a  case  in  transferee 
Vernon  (7),  that  if  one  take  a  mortgage  by  assignment  from  a 
mortgagee  affected  with  notice  of  an  outstanding  title,  he  will 
take  subject  to  that  title  ;  for  his  assignor  cannot  transfer  to  hirn 
a  better  title  than  he  has  himself ;  and  it  is  said  that  if  such 
original  mortgagee,  in  a  suit  brought  by  the  person  setting  up 
an  eigne  title  against  the  mortgagee    and    his   assignee,  and 
praying  to  be  let  into  possession,  and  charging  notice,  confess 
by  his  answer  that  he  had  notice  before  the  lending  of  the 
money,  that  confession  of  notice  will  bind  his  assignee  ;  for  though 
the  mortgagee's  answer  cannot  be  read  against  the  assignee  as 
evidence,  yet  it  is  said  that  he  must  stand  in  his  assignor's  place, 
and  his  assignor's  confession  of  notice  will  bind  him. 

ii. — As  to  pleading  Purchase  for  Value  without  Notice. — The  Plea  of  pur- 

i  r>  i  p  iii  -j        j.-  -i_i        j_  j.'  chase  without 

plea  ot  purchase  tor  valuable  consideration  without  notice  was  notice  before 
never,  and  is  not  now,  available  as  against  a  plaintiff  who  has  the  Judica- 
established  his  title  as  legal  mortgagee,  and  claims  priority  by 
virtue  thereof,  for,  as  has  been  seen,  where  equities  are  equal 
the  law  must  prevail  (»).  But  before  the  Judicature  Act, 
1873  (.r),  if  a  plaintiff,  claiming  under  a  legal  title,  which  he 
was  unable  to  prove  by  reason  of  absence  of  title  deeds  or  other- 
wise, brought  a  suit  in  a  Court  of  Equity  for  discovery,  it  was 
open  to  the  defendant  to  set  up  a  plea  of  purchase  for  value 
without  notice,  and  the  Court  would  not  grant  its  aid,  as  against 
such  a  purchaser,  in  favour  of  a  claimant  who  had  no  better 
equity,  and  must  be  left  to  his  remedy,  if  any,  at  law  (//) . 

A  plea  of  purchase  for  valuable  consideration  without  notice 
was  not,  however,  even  before  the  Judicature  Act,  1873,  avail- 
able against  either  discovery  or  relief,  in  cases  in  which  the 
Court  of  Chancery  had  concurrent  jurisdiction  with  Courts  of 
Law  upon  legal  titles  (s) . 

(a)  Bac.  Abr.,   7th  ed.   Vol.  VIII.  pi.  1  ;    Wiseman  v.  West  land,  1  Y.  &  J 

p.  270.  117;    Payne  v.    Compton,    2  Y.   &  C 

(t)   Walley  v.    Wallcy,   1  Vern.  484.  Exc.  457  ;    Wallwyn  v.  Lee,  9  Ves.  24 

See  Earl  of  Pomfret,  v.  Lord  Windsor,  Joyce  v.  Be  Moleyns,   2  J.  &  L.  374 

2  Ves.  Sen.  472,  485;  Ford  v.  White,  Att.-Gen.  v.  Wilhins,    17  Beav.   285; 

16  Beav.  120.  Gait  v.  Osbaldeston,  1  Russ.  158. 

(it)   Ante,  p.  1214.  (s)    Williams  v.  Lambe,  3   Bro.  C.  C. 

(.r)   36  &  37  Vict.  c.  66.  264  ;    Collins  v.   Archer,    1   R.   &  My. 

(>/)  Fitzgerald  v.  Fauconberg,  Fitzg.  292  ;  Phillips  v.  Phillips,  4  De  G.  F.  & 

211  ;  Pur  lace  v.  Cooke,  Freem.  Ch.  24  ;  J.  217. 
Parker  v.  Blythmore,  2  Eq.  Ca.  Ab.  79, 

VOL.  II. R.  L  L 
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CHAP.  LYIII. 

Recognition 
of  equitable 
rights,  &c. 
under  present 
practice. 


Effect  of  this 
enactment. 


How  the 
defi  ace 
lid  he 
Led. 


By  sect.  24  of  the  Judicature  Act,  1883,  rules  are  laid  down 
for  the  administration  of  law  and  equity  by  the  High  Court  of 
Justice  and  the  Court  of  Appeal,  and  it  is  accordingly  enacted 
that : — 

"  (4.)  The  said  Courts  respectively,  and  every  judge  thereof, 
shall  recognize  and  take  notice  of  all  equitable  estates,  titles,  and 
rights,  and  all  equitable  duties  and  liabilities  appearing  incident- 
ally in  the  course  of  any  cause  or  matter,  in  the  same  manner  in 
which  the  Court  of  Chancery  would  have  recognized  and  taken 
notice  of  the  same  in  any  suit  or  proceeding  duly  instituted  therein 
before  the  passing  of  this  Act." 

At  the  present  time,  therefore,  all  Divisions  of  the  High  Court 
have  concurrent  jurisdiction  to  administer  both  law  and  equity, 
and  must  deal  with  every  case  as  a  whole  upon  its  merits  ;  and, 
accordingly,  a  plaintiff  claiming  under  a  legal  title  as  mort- 
gagee or  otherwise,  which  he  is  not  in  a  position  to  prove 
without  the  aid  of  the  auxiliary  jurisdiction  of  the  Court,  so 
as  to  enable  him  to  compel  discovery,  may  invoke  that  aid  ; 
and  the  plea  of  purchase  for  value  without  notice  will  not  be 
available  to  the  defendant  as  an  answer  to  the  incidental  claim 
of  the  plaintiff,  any  more  than  it  would  formerly  have  been,  or 
would  now  be,  to  the  plaintiff's  substantive  claim  to  establish  his 
priority  by  virtue  of  his  legal  title.  Notwithstanding  the  plea, 
therefore,  the  defendant  will  be  ordered  to  make  discovery  and 
produce  the  documents  of  title  (a) ,  and,  if  such  documents  should 
establish  the  title,  to  deliver  them  to  the  plaintiff  (b). 

Under  the  former  practice  the  defence  of  purchase  for  valu- 
able consideration  without  notice  might  have  been  set  up  by 
plea  or  demurrer  (<?)  ;  it  may  now  be  set  up  as  a  ground  of 
equitable  defence  to  the  action,  and  relief  may  be  granted 
thereon  in  all  Divisions  of  the  High  Court  of  Justice  (</).  The 
alteration  is  one  of  procedure,  and  does  not  give  to  defendants 
any  new  rights  to  set  up  the  dofenco  in  cases  in  which  they 
could  j iot  formerly  havo  done  so,  nor  give  any  new  or  extended 
effect  to  the  defenoe;  and,  as  has  been  seen  (e),  the  defence  is  no 
longer  available  in  some  cases,  where  it  would  formerly  have 
been  so. 


Ind,  Coopt  'V  Co,  v.  Emtnerson,  12 

A  j.)..  Oas.  300. 

■'■     '  Oo  ■      '  '     ■'.    20 

1    811,  < :.  A.  ;  Manners  v.  Mew, 

D     725,  0,    \.  ;    /.'<    Ingham, 

./        v.  Ingham,  (1893)  I  Oh.  362,  861. 


(c)  Demurrers  are  now  abolished. 
See  K.  s.  0.  Ord.  X\V.  p.  1. 

{,/)  Judioature  Ah,  1873  (30  &  37 
Viol .  o.  66),  s.  24,  sub -s.  (2). 

[$)  Ante,-g.  1240. 
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The  defence  of  purchase  for  value  must  be  formally  pleaded     chap.  Evnr. 
as  a  fact  (/).     An  objection  taken  orally  is  not  sufficient  ((J). 

It  is  sufficient  iu  the  action  to  allege  notice  without  entering 
into  details  (h) .  Where  the  notice  is  verbal,  it  is  a  question  for 
the  jury  (*). 

Denial  of  notice  must  be  made  although  not  charged,  and 
must  not  be  evasive  (/<•) . 

The  evidence  of  a  single  witness  will  not  suffice  against  a  Evidence, 
positive  denial  of  notice,  but  the  question  of  credit  may  make 
an  exception  to  the  rule  (/) . 

This  defence  has  been   held  not  to  apply  to  the  case  of  a  Solicitor's 
solicitor's  lien  as  against  a  prior  mortgagee  or  purchaser  (m).  ' 

iii. — Actual  and  Constructive  Notice — Notice  may  be  either 
express  or  constructive.  "  Notice  "  and  "  knowledge,"  in  legal 
parlance,  include  not  only  express  notice,  but  knowledge,  or  the 
means  of  knowledge,  to  which  a  person  wilfully  shuts  his 
eyes  (n). 

Express   notice    is   actual   knowledge   of    a   particular   fact,  Distinction 
formally   communicated   in   writing    or    by   word   of    mouth,  ^tuafanl 
Constructive  or  implied  notice  may  be  defined  to  be  knowledge  constructive 
which  the  Courts  impute  to  a  person  from  the  circumstances  of 
the  case  upon  a  legal  presumption  so  strong   that  it  cannot  be 
allowed  to  be  rebutted  that  the  knowledge  must  exist  though  it 
may  not  have  been  formally  communicated  (o). 

Whether  notice  be  express  and  explicit,  or  rest  on  rumour  or 
on  general  claim,  a  purchaser  or  mortgagee  can  never  be  advised 
to  disregard  it,  or  to  accept  the  title  without  an  inquiry  into  the 
nature  of  the  demand  (p). 

Notice,  in  order  to  bind  the  person  to  whom  it  is  given,  must  Requisites  to 
be  given  to  him  in  the  character  in  which  such  notice  is  intended  native  & 
to  affect  him,  and  not  in  any  other  character  (q). 

(/)    Vane  v.   Vane,  L.  R.  8  Ch.  A.  9  Ves.  275,  283. 
383.     SeeR.  S.  C.  Ord.  XIX.  r.  15.  (m)  Smith   v.    Chichester,    2    Dr.    & 

(g)  Phillips  v.  PhilHps,  4  De  G.  F.  &  War.  393. 
J.  208.  (//)  Per  Lord  Wensleydale  in  May  v. 

(/;)  R.  S.  C.  Ord.  XIX.  r.  23.  Chapman,  16  M.  &  W.  361.    See  Broad- 

\i)  Edwards  v.  Scott,  1  Man.  &  Gr.  bent  v.  Barlow,  3  De  G.  F.  &  J.  570  ; 

962.  Jones  v.  Gordon,  2  App.  Cas.  625. 

(k)  R.  S.  C.  Ord.  XIX.  r.  19.  (o)  See  Hewitt  v.   Loosemore,  9  Ha. 

(I)  Howorth  v.   Deem,    1    Ed.    351  ;  449  ;  Plumb  v.  Fluitt,  2  Anst.  432. 
Janson  v.  Bony,  2  Atk.   140;  Only  v.  (p)  See  Fry  v.  Porter,  1   Mod.  311  ; 

Walker,  3  Atk.  407  ;  Evans  v.  Bickncll,  Butcher  v.  Stapely,  1  Vern.  363. 
6  Ves.  184;  East  India  Co.   v.  Donald,  (q)  Beioley  v.  Carter,  17  W.  R.  130. 

ll2 
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CHAP.  LYHI. 

Notice  must 
be  in  con- 
nection with 
the  trans- 
action. 


Notice,  whether  express  or  constructive,  will  not  be  effectual 
to  bind  the  recipient,  unless  given  in  the  course  of  and  in  con- 
nection with  the  transaction  in  respect  of  which  it  is  intended 
to  operate.  Notice  given  in  the  course  of  an  antecedent  and 
independent  transaction  will  not  be  sufficient.  In  reference  to 
this  vjoint  Lord  Redesdale  remarked :  "If  a  man  purchase  an 
estate  under  a  deed,  which  happens  to  relate  also  to  other  lands 
not  comprised  in  that  purchase,  and  afterwards  purchase  the 
other  lands  to  which  an  apparent  title  is  made  independent  of 
that  deed,  the  former  notice  of  the  deed  will  not  of  itself  affect 
him  in  the  second  transaction  ;  for  he  was  not  bound  to  cany 
in  his  recollection  those  parts  of  a  deed  which  had  no  relation 
to  the  particular  purchase  in  which  he  was  then  engaged,  nor 
to  take  notice  of  more  of  the  deed  than  affected  his  then 
purchase  "  (r). 

It  is  difficult  to  lay  down  general  rules  as  to  what  will  or  will 
not  be  constructive  notice ;  but  it  is  an  established  principle 
that  whatever  is  sufficient  to  put  a  person  upon  inquiry  is  good 
notice  (s). 

Lord  Cranworth  stated  the  principle  governing  the  doctrine 
of  constructive  notice  to  be,  that  the  question,  when  it  is  sought 
to  affect  a  person  with  constructive  notice,  is  not  whether  he 
had  the  means  of  obtaining,  and  might  by  prudent  caution  have 
obtained,  the  knowledge  in  question,  but  whether  the  not 
obtaining  it  was  an  act  of  gross  or  culpable  negligence  (/). 

The  application  of  the  principle  was  in  some  cases  carried 
rather  far  (w),  but  the  general  tendency  of  the  Courts  has  been 
to  regard  it  as  highly  inexpedient  to  extend  the  doctrine  of 
constructive  notice  (.r)  ;  and  its  undue  extension  is  now  pre- 
vented by  sect.  3  of  the  Conveyancing  Act,  1882  (//),  which 
enacts  as  follows  : — 

Restriction  'hi       Sect.  3. — "  (1.)  A  purchaser  shall  not  be  prejudicially  affected  by 
notice  of  any  instrument,  fact,  or  other  thing  unless 

"  (i.y   It  is  within  his  own  knowledge  or  would  have  come  to  his 


What 
amounts  to 
constructive 
notice. 


Principle  of 
the  doctrine. 


Application 
of  the  prin- 
ciple limited 
by  ( Sony. 

Act,  1882. 


Hamilton  v.  Royse,  2  Soh.  &  L. 
See  Merlins  v.  Jolliffe,  Amb. 
311  ;   Ingram  v.  Pelham,  Amb.  L63. 

Smith  v.  Low,  l  A i U.  490  ;  Anon., 
Freem  I  h  L37,  pi.  171 ;  Taylor  v. 
Stibbrrt,  2  \  68.  Jim.  137  ;  Willoughby 
v,  ii  illoughby,  l  T.  I;.  769  ;  Hiern  v. 
u.i/,  13  \  ■  .  Mi;  Ball  v.  Smith,  l  I 
\  i  126  ;  Danii  h  v.  Davison,  16  Ves. 
249  ;  17  Ves.  433  ;  Brunton  v.  Weak,  9 
Jut.  338,  L.  0. 


(/)  Ware  v.  Lord  Egmont,  4  De  Or. 
M.  &  (J.  4.73.  See  Bailey  v.  Barnes, 
(1894)  1  Ch.  26,  31,  C.  A. 

(//)  Sec,  e.g.,  Hervey  v.  Smith,  22 
Beav.  299  ;  Miles  v.  Tobin,  16  W.  R. 
165. 

(.<•)  Ware  v.  Lord  Egmont,  sup.; 
Wyllie  v.  Pollen,  3  De  Gk  J.  &  S.  696  ; 
Banco  dt  Lima  v,  Anglo-Peruvian  Bank, 
8  Oh.  I).  L60,  IT.'-. 

(y)  if)  &  4G  Vict.  c.  3'J. 
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knowledge  if  such  inquiries  and  inspections   had   been   made   as     chap.  Lvm. 
ought  reasonably  to  have  been  made  by  him ;  or 

"  (ii.)  In  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge  of  his 
counsel,  as  such,  or  of  his  solicitor  or  other  agent,  as  such,  or  would 
have  come  to  the  knowledge  of  his  solicitor,  or  other  agent,  as  such, 
if  such  inquiries  and  inspections  had  been  made  as  ought  reason- 
ably to  have  been  made  by  the  solicitor  or  other  agent. 

"  (2.)  This  section  shall  not  exempt  a  purchaser  from  any  liability 
under,  or  any  obbgation  to  perform  or  observe,  any  covenant,  con- 
dition, provision,  or  restriction  contained  in  any  instrument  under 
which  his  title  is  derived,  mediately  or  immediately ;  and  such 
liability  or  obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

"  (3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  section 
be  affected  by  notice  in  any  case  where  he  would  not  have  been  so 
affected  if  this  section  had  not  been  enacted. 

"  (4.)  This  section  applies  to  purchases  made  either  before  or  after 
the  commencement  of  this  Act,  save  that  where  an  action  was  pend- 
ing at  the  commencement  of  the  Act  the  rights  of  the  parties  shall 
not  be  affected  by  this  section." 

As  regards  constructive  notice  in  cases  falling  within  sub-  Rules  laid 
sect.  1  (i)  of  this  section,  the  following  rules  are  laid  down  by  jomsv.  Smith. 
Sir  J.  Wigram,  Y.-C,  in  the  well-known  case  of  Jones  v. 
Smith  (z)  : — The  cases  in  which  constructive  notice  has  been 
established  resolve  themselves  into  two  classes.  First,  cases  in 
which  the  party  charged  has  had  actual  notice  that  the  property 
in  dispute  was  in  fact  charged,  incumbered,  or  in  some  way 
affected,  and  the  Court  has  thereupon  bound  him  with  construc- 
tive notice  of  facts  and  instruments  to  a  knowledge  of  which  he 
would  have  been  led  by  an  inquiry  after  the  charge,  incum- 
brance, or  other  circumstance  affecting  the  property  of  which  he 
had  actual  notice ;  and,  secondly,  cases  in  which  the  Court  has 
been  satisfied  from  the  evidence  before  it  that  the  party  charged 
had  designedly  abstained  from  inquiry  for  the  very  purpose  of 
avoiding  notice. 

The  risks  to  which  a  person  is  exposed  who  lends  money  on  Notice  of 
the  security  of  a  mortgage  of  the  equity  of  redemption,  and  the  ^ty^ff6  ° 
precautions  which  should  be  adopted  in  order  as  far  as  possible  redemption, 
to   obviate   such  risks,  have  been  adverted  to   in   a   previous 
chapter  (a) .     Notice   of  the  second  charge  would  prevent  the 
first   mortgagee   from   tacking   a   future  advance  of   his  own 
against  a  second  incumbrancer.     Such  notice  should  be  formal 

(z)   1  Ha.  43,  55.  [a)  Ante,  pp.  43  et  seq. 
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and  in  writing  for  sake  of  certainty  and  facility  of  proof,  and  in 
the  majority  of  cases  be  preserved  with  the  deeds. 

In  order,  however,  effectually  to  bind  persons  claiming  under 
the  first  mortgagee,  indorsement  of  such  notice  on  the  leading 
title  deeds  is  advisable,  such  as  on  the  first  mortgage  and  the 
last  conveyance.  Such  indorsement  would  effectually  prevent 
the  improper  use  of  the  title  deeds  to  the  prejudice  of  a  second 
mortgagee.  Of  course,  however,  the  first  mortgagee  cannot  be 
compelled  to  permit  such  indorsement. 

Indorsement  also  is  advisable  in  other  cases  where  the  mort- 
gagee, although  with  the  legal  estate,  cannot  obtain  possession 
of  the  title  deeds  :  as  on  a  mortgage  of  an  undivided  estate  or 
a  remainder  (b) ;  where  a  man  grants  an  annuity  ;  where  the 
owner  only  mortgages  part  of  a  large  estate  ;  or  where  trustees 
are  raising  money,  but  the  nature  of  the  trust  requires  the 
retention  of  the  deeds. 

Though  the  want  of  such  indorsement  would  not  cause  a  post- 
ponement of  the  security,  it  would  be  a  prudent  act,  and  be 
beneficial  and  a  saving  of  costs  to  all  parties  (c).  Such  indorse- 
ment is  also  advisable  where  a  first  mortgagee  parts  with  the 
deeds  to  the  mortgagor  even  for  a  temporary  purpose  (d). 


I  active 
from 
title  deeds. 


Notice  of 

notice  of  its 

■  '■- ; 


iv. — Notice  of  a  Deed  is  Notice  of  its  Contents. — Actual  notice 
of  a  deed  forming  a  material  part  of  the  title  will  impute  to  a 
mortgagee  or  purchaser  constructive  notice  of  any  incumbrances, 
liabilities  or  equities  affecting  the  property  to  a  knowledge  of 
which  he  would  reasonably  be  led  by  inspecting  that  deed. 

It  is  a  settled  maxim  of  law  that  notice  of  a  deed  is  notice  of 
its  contents ;  or,  in  other  words,  that  where  a  mortgagee  or 
purchaser  cannot  make  out  a  title  but  by  a  deed  of  which  he 
has  actual  notice  by  production  or  otherwise,  he  will  be  deemed 
to  be  affected  with  constructive  notice  of  any  charge,  incum- 
brance,  or  oilier  matter  affecting  the  property  which  appears 
Ly  on  the  face  of  that  deed  or  is  reasonably  to  be  inferred 
from  Its  contents,  for  it  is  crassa  negligentia  that  lie  sought 
m  .1  after  the  foots  {<). 


[b\  I»,iv  Oonv.  m tli  <■,!.),  Vol.  II. 
pt.  ii.,  ]>■  262. 

Harper  v.  Taulder,  i  Bfadd.  129, 
[34. 

/'.  ri  v-  Si  i  rid  \ .  Itlu  ■■>  d,  "  I  >e 
G       .1.  21. 

\£om  v.  Bennett,  2  Oh,  Oa.  246  ; 


Bacon  v.  "Bacon,  Totnill,  183;  Ingram 
v.  Pelham,  Amb.  163;  Hamilton  v. 
"Roy  .  2  Sell.  &  I j.  316.  See  Coppin 
v.  Fernyhough,  2  Bro.  0.  0.  '_".n  ; 
Leigh  v.  Lloyd,  2  De  Q-.  J.  &  8.  330; 
Feildon  v.  Slater,  L.  11.  7  Eq.  623. 
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Actual  notice  of  a  deed  is  thus  constructive  notice  not  only    chap,  j.yih. 
of  its  contents,  but  also  of  all  material  facts  which  would  have  ami  0f  fact8 
been  necessarily  obtained  by  its  production  and  perusal  (/).  stated  or  to 

Constructive  notice  will  be  imputed  if  the  parties  to  the  deed  Constructive 
or  their  descriptions  are  such  as  to  put  the  mortgagee  or  pur-  notice  from 
chaser  on  inquiry;  thus,  where  a  person  purported  to  grant  &c.  of  parties. 
real  estate  as  heir-at-law,  the  concurrence  in  the  conveyance  of 
persons  interested  as  devisees  was  held  to  affect  the  grantee  of 
constructive  notice  of  the  will  under  which  they  claimed  (g). 

So,  where  a  husband  and  wife  joined  in  demising  property,  Concurrence 
the  fact  of  her  being  a  party  to  the  deed  was  held  notice  of  her  ~Tj;    ™ce 
title  under  a  will  whereby  the  property  was  given  to  the  wife  for  by  husband. 
life  for  her  separate  use  with  a  restraint  on  anticipation  (//). 

Where,  upon  the  renewal  of  a  lease,  the  lessor  is  not  the  same  Renewal  of 
person  as  he  who  granted  the  original  lease,  this  is  sufficient  to  liferent 
render  necessary  inquiry  into  the  title,  and  would  be  constructive  lessor, 
notice  of  a  trust  (/'). 

Again,  reference  in  the  recitals  or  in  any  other  part  of  a  deed  Constructive 
of  which  a  mortgagee  or  purchaser  has  actual  notice,  will  affect  recitals r&c 
him  with  constructive  notice  of  any  other  deed  or  fact  thus 
referred  to. 

A  general  recital  in  a  deed  that  there  were  existing  mortgages  General 
on  the  property  was  held  to  be  sufficient  to  affect  a  party  claim-  incumbrances. 
ing  under  that  deed  with  notice  of  the  nature,  amount  and 
extent  of  the  recited  mortgages  (/r).  But  in  one  case  it  was 
held  that  the  fact  of  a  mortgage  being  made  "  subject  to  exist- 
ing incumbrances  "  did  not  affect  the  mortgagee  with  notice  of 
a  prior  equitable  charge,  which  was  in  fact  unknown  to  him, 
and  which,  as  it  appeared,  was  not  in  the  contemplation  of  the 
mortgagor,  nor  intended  by  him  to  be  included  (/). 

If   a  mortgagee  or  purchaser  has   notice  of  an  instrument  Reference  to 
affecting  the  title,  he  has  notice  of  any  mortgages,  charges,  or  incumbrances 
equities  affecting  the  property,  and  referred  to  in  the  instru- 
ment (w).     In  such  a  case  the  incumbrancer  ought  to  have  seen 

(/)  Pcto  v.  Hammond,  30  Beav.  493.  314. 

{(/)  Buryoyne  v.   Hatton,   Barn.    Ch.  (///)   Coppin  v.  Fernyhouqh,  2  Bro.  C. 

R.   237;    Att.-Gen.  v.  Hall,   16  Beav.  C.  291;  Darks  v.  Thomas,   2  Y.  &  C. 

388.  Ex.   234;    Eyre  v.   Dolphin,    2  Ba.  & 

(Ji)  Steedman  v.  Poole,  6  Ha.  193.  Be.   290.      See  Hamilton   v.    Rouse,    2 

(i)  Att.-Gen  v.  Hall,  16  Beav.  388.  Sch.   &  L.    315  ;  Parker  v.  Brooke,  9 

(A)  Farrow    v.   Bees,    4    Beav.    IS  ;  Ves.  5S3  ;  Nixon  v.  Robinson,  2  J.  &  L. 

Lacey  v.  Ingle,   2  Ph.   413  ;   Gibson  v.  14  ;  Roddy  v.  Williams,  2  J.  &  L.  1  ; 

Ingo,  6  Ha.  124.  Barber  v.  Brown,  3  Jur.  N.  S.  18.    But 

(I)  Greenwood  v.   Churchill,  6  Beav.  see  Sug.  V.  &  P.  776. 
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the  deed  of  which  he  had  notice,  and  that  would  have  led  him 
to  the  other  deeds,  in  which,  pursued  from  one  to  the  other,  the 
whole  case  must  have  been  discovered  to  him  (n).  So,  if  a  second 
mortgagee  have  notice  of  a  prior  mortgage,  he  has  notice  of  any 
incumbrances,  subject  to  which  the  first  mortgage  is  made,  and 
his  mortgage  is  considered  as  made  subject  to  the  same  (0). 

A  mortgagee  or  purchaser  will  be  affected  with  notice  of 
existing  incumbrances,  though  the  deed  of  which  he  has  actual 
notice  recites  their  nature  inaccurately,  if  he  could  have  ascer- 
tained the  truth  by  inquiry  or  inspection  of  the  instrument 
referred  to  in  the  deed.  Thus,  where  a  deed  stated  that  a 
judgment  or  warrant  of  attorney  had  been  given  to  A.  for 
money  advanced  by  him,  but  in  fact  the  property  conveyed  by 
the  deed  was  subject  to  an  equitable  mortgage  to  A.  to  secure 
the  money,  this  was  held  to  be  sufficient  notice  of  the  mort- 
gage (p).  So,  where  a  will  was  inaccurately  recited,  it  was 
held  that  the  purchaser  had  notice  of  the  true  contents  of  the 
will(g). 

Similarly,  notice  of  a  charge,  the  amount  of  which  is  inaccu- 
rately stated,  or  is  stated  to  be  subject  to  an  indefinite  increase, 
is  constructive  notice  of  the  real  amount  charged.  So,  where  a 
mortgage  described  upon  the  indorsement  on  the  certificate  of 
registry  of  a  ship  was  stated  to  be  for  securing  payment  of 
"  600/.  and  all  sums  of  money  which  may  hereafter  become 
due,"  but  was  in  fact  made  to  secure  four  bills  of  exchange  of 
600/.  each,  and  interest,  and  future  advances,  it  was  held  that  a 
subsequent  mortgagee  who  received  the  incorrect  notice,  but 
made  no  inquiry,  had  sufficient  notice  to  postpone  him  to  the 
full  extent  of  the  true  amount  of  the  charge  (r). 

But,  where  a  shipowner  mortgaged  a  ship,  and  by  deed  of 
even  date  assigned  to  the  mortgagee  all  freight  by  way  of 
further  security,  and  the  mortgage  referred  to  the  deed  of  even 
date,  partially  reciting  it,  but  not  stating  that  the  freight  was 
thereby  assigned  ;  during  the  voyage  the  owner  assigned  the 
Ereighl  to  1li«'  plaintiff,  who  know  of  the  mortgage.  Sir  W. 
Page  Wood,  l>.  J.,  in  delivering  the  judgment  of  the  Court, 
intimated  the  opinion  thai  the  plaintiff  ought  not  to  be  con- 


/.        v.  Earl  of  Banbury,  1  Oh. 
I   1 

Elandv.  Eland,  iMy.  &  Or.  1  !0. 
p)   Tayloi  v.  Baker,  6Pri    306.    Bee 
dad  Asphaltt  do.  v.  Corryat,    L896 
A  .  ( I.  687,  P.  0, 


[q  Eopt  v.  liddell,  21  Beav.  is;;. 
Bee  Penny  v.  Watts,  1  Riac.  &  Gh  150  ; 
Clan  Hall  v.  Harding,  6  Ea.  273. 

,  Gibson  v.  Tngo,  (i  I  In.  L12.  See 
iTi  v.  Williams,  21  Bear.  17;  Hynet 
v.  Keddington,  10  Ir.  Oh.  It.  206. 
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sidered  as  affected  by  notice  of  the  assignment  of  all  freight,  as     chap.  vmx. 
he  could  not  reasonably  be  expected  to  know  more  of  an  instru- 
ment, whose  production  he  could  not   enforce,  than  what  was 
given  by  the  recital  itself ;  but  the  case  was  decided  upon  other 
grounds  (s). 

It  is  a  general  rule  that  a  mortgagee  or  purchaser  of  lease-  Notice  of 
holds  has  notice,  not  only  of  the  contents  of  the  lease  under  on^or'a'  "^ 
which  the  property  is  held,  but  has  also  notice  of  the  title  of  title- 
the  lessor,  and  the  statutory  provision  (f)  precluding  a  purchaser 
under  an  open  contract  from  inquiring  as  to  the  lessor's  title 
will  not  protect  the  mortgagee  or  purchaser  from  not  investi- 
gating that  title ;  he  will,  therefore,  have  constructive  notice  of 
every  deed  forming  part  of  the  chain  of  that  title,  and  of  any 
restrictive  covenants  in  any  such  deed,  notwithstanding  the 
most  express  representation  on  the  part  of  the  mortgagor  or 
vendor  that  the  property  is  subject  to  no  such  restrictive  cove- 
nants or  otherwise  prejudicially  affected  (it).  Of  course  it  may 
often  be  difficult  or  impossible  to  obtain  production  of  a  lessor's 
title,  and  it  might  perhaps  be  suggested  that  the  inspection  of 
that  title  is  not  one  which  ought  "  reasonably  "  to  be  made ;  but, 
inasmuch  as  the  documents  forming  that  title  must  necessarily 
relate  to  the  property  in  question,  it  seems  clear  if  a  mortgagee 
or  purchaser  dispenses  with  its  production,  he  does  so  at  his  own 
risk  (%) . 

A  mortgagee  or  purchaser  will  not,  however,  be  affected  with  No  notice  of 
constructive  notice  of  a  merely  collateral  agreement  affecting  ^lateral 
the  property  entered  into  between  the  lessor  and  a  third  person,  agreement. 
but  not  referred  to  in  any  document  forming  part  of  the  chain 
of  the  lessor's  title  (//). 

Similarly,   the   mortgagee    or    purchaser    of    property   held  Notice  of 
under    an    underlease    has    constructive    notice    of    all    usual  uu4erle^seis 

notice  oi 

covenants  in  the  head  lease,  and  also  of  all  unusual  covenants  covenants,  &c 
•  niii  •  i  ,       ■  ■         r>  .    •         ,-,       of  head  lease, 

it  he  takes  possession,  or  has  an  opportunity  of  examining  the 


(s)  Brown   v.  Tanner,  L.  R.    3    Ch.  covenants,  see  Haywood  v.  Brunswick 

A.  597.  Permanent  Building   Soc,  8  Q.   B.  D. 

(t)  37  &  38  Vict.  c.  78,  s.  2,  sub-s.  1.  403  ;   London  %  South  Western  Rail.  Co. 

(u)  Batman  v.   Harland,    17   Ch.   D.  v.    Gomm,    20     Ch.     D.     562,    C.    A; 

353.     See  Nicoll  v.  Fenninq,  19  Ch.  D.  Austerberry  v.   Corporation  of  Oldham, 

258  ;    Clacton  -  on  -  Sea    Motel    Co.     v.  29  Ch.  D.  750,  C.  A. 

Aberdeen,   W.   N.    (1888)   54.      As    to  (x)  English  §  Scottish  Mercantile  In- 

notice  of   restrictive   covenants    gene-  vestment  Trust  v.  Brunton,  (1892)  2  Q. 

rally,  see  Tulk  v.  Moxhay,  2  Ph.  774  ;  B.  700,  C.  A. 

Doherty  v.  AUman,    3   App.    Ca.    709.  (y)   Carter  v.  Williams,  L.  R.  9  Eq. 

And  as  to    building    and    repairing  678. 
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deed  (z),  but  not  otherwise  (a) ;  and  where  the  land  is  in 
the  possession  of  a  derivative  and  not  of  the  original  lessee,  the 
purchaser  is  not,  it  seems,  affected  with  constructive  notice  of 
a  special  covenant  contained  in  the  original  lease,  such  as  a 
covenant  to  grant  a  further  term  (b) . 

If  a  lease  be  made  of  charity  lands  which  is  set  aside  as 
improvident,  it  seems  that  a  bond  fide  mortgagee  or  purchaser  of 
a  sub-lease  will  not  be  supposed  to  have  notice  of  that  fact  (c), 
which  depends  on  a  number  of  extraneous  circumstances ;  though 
the  purchaser  of  a  charity  lease  is  bound,  if  the  improvidence  of 
the  lease  appears  on  the  face  of  it,  and  does  not  depend  on 
extraneous  circumstances  (d). 

Where  a  mortgagee  or  purchaser  has  notice  of  a  settlement, 
he  has  notice  of  all  equities  arising  under  that  settlement. 
Thus,  where  a  lease  recited  that  the  lessor  was  seised  in  fee 
upon  trust  for  certain  named  persons,  it  was  held  that  the  lessee 
was  affected  with  particulars  of  the  trust  (e).  So,  generally, 
if  a  person  has  notice  that  the  legal  estate  is  vested  in  a  trustee, 
he  will  be  affected  with  constructive  notice  of  the  nature  and 
terms  of  the  trust,  for  it  is  open  to  him  to  make  inquiries  of  the 
trustee,  and,  if  he  omits  to  do  so,  it  will  be  at  his  own  risk  (/). 

Similarly,  where  a  settlement  of  real  estate  recited  a  con- 
veyance of  the  property  to  the  settlor,  and  that  conveyance 
recited  a  will  devising  the  property  upon  trust  for  sale,  it  was 
held  that  persons  claiming  under  the  settlement  had  construc- 
tive notice  of  the  will,  and  were  bound  by  the  vendor's  lien  of 
the  trustees  for  sale  for  unpaid  purchase-money  (g). 

So  11 10  mortgagee  of  a  lease,  wherein  was  recited  the  surrender 
of  a  former  lease  made  in  consideration  of  the  surrender  of  an 
earlier  lease,  which  showed  certain  facts,  was  held  to  have  notice 
of  them  (//). 

Where  a  purchaser  or  mortgagee  has  notice  that  a  settlement 
was  not  framed  according  to  prior  articles,  or  the  rules  of  equity 


Eydt   v.   Warden,  3  Ex.  D.   72. 

Taylor  v.  Stibbert,  2  Ves.  Jun.  437  ; 

Martin  v.  Cotter,  '■'>  J.  &  L.  497  ;  OroS" 

vcnor  v.    On  ■ n,   6   Jur.    X.   S.    1 1 7  ; 

Mumford  \ .  Stofou  a   ■  r,  L.   R.   18  Eg. 

A  night  v.  Bowyer,  2  De  G-.  &  J. 

121 ;  Cosier  v.   Collinge,  8   My.  &    K. 

Flight  v.  Barton,  8  My.  S  K.  282. 

/;  ilbraham  v.  Live,  ay,  L8  Beav.206. 

■   Hanbury  v.  Lichfield,  2  Mj , 

1    \. 


(c)  Att.-Oen.  v.  Backhouse,  17  Ves. 
283. 

(>/)  Jti.-<;,H.x.  run/.ta;  G  Beav.  150. 

{<■)  Malpas  v.  Aokland,  3  Russ.  273. 
Bee  also  Hennessey  v.  Bray,  33  Bear.  9G. 

(/)  Anon.,  Freem.  <  In.  137,  o.  171. 
Davies   v.    Thomas,    2   Y.    &  0. 
Ex.  234. 

Ooppin  v.  Ternyhough,  2  Bro. 
0,  0.  291.  See  Bisco  v.  Earl  of  Ban" 
bury,  I  (  Ii.  ( 'a.  291. 
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in  regard  to  the  form  of  such  instruments,  he  will  be  affected     cuap.  lvhi. 
by  notice  of  the  equities  which  arise  under  them,  unless  a  long 
period  has  elapsed  (/). 

Persons  claiming  under  a  post-nuptial  settlement  are  bound 
to  inquire  if  it  is  supported  by  an  ante-nuptial  agreement  (A1). 

On  the  like  principle,  it  seems  that  if  a  husband  who  has  not  Notice  of 
performed  his  part  of  marriage  articles  assign  his  wife's  fortune,  "nee  of  con™" 
which  was  the  consideration  for  the  proposed  settlement  by  him,  sideration  for 
the  purchaser  (with  notice  of  the  contract)  will  be  bound  by  the 
same  equity  as  the  husband  was  (/)  ;  the  consequence  of  which 
is,  that  if  the  husband  take  the  wife's  estate  under  a  settlement, 
and  it  is  noticed  in  the  conveyance  to  the  husband  that  it  is 
made  in  consideration  of  a  provision  to  be  made  by  him,  a 
purchaser  or  mortgagee  must  inquire  into  the  nature  of  the 
provision,  and  whether  it  has  been  completed  (m). 

One  party  informing  the  other  party  that  there  was  no  settle- 
ment, or  agreement  for  a  settlement,  takes  the  case  out  of  the 
rule  of  constructive  notice  (n). 

Notice  of  marriage  articles  which  are  not  technically  expressed  Informal 
will  nevertheless  be  binding  if  the  general  intent  be  manifest  (o) .        c  es" 

Where  a  mortgage  to  trustees,  in  order  to  keep  the  trusts  off  Joint  account, 
the  face  of  the  deed,  according  to  the  usual  practice,  recites  that 
the  money  advanced  belongs  to  the  persons  who  are  in  fact 
trustees  on  a  joint  account,  a  purchaser  may  rely  on  the  recital, 
and  will  not  be  affected  with  constructive  notice  of  any  trust  (p) . 
So,  the  fact  that  a  fund  is  standing  in  several  names  does  not 
constitute  notice  of  a  trust  (q) . 

"Where  a  deed  contains  notice  of  an  entail,  inquiry  must  be  Entail, 
made  whether  the  entail  is  spent  (r). 

So  also  if  a  deed  discloses  a  charge  and  recites  that  it  has  been 
paid  off,  the  mortgagee  should  require  proof  to  verify  the 
recital  (s). 

V. — Constructive  Notice  of  Matters  affecting  the  Title. — So  imputation  of 
far,  the  doctrine  of  constructive  notice  has  been  considered  with  contents  of  all 
reference  to  cases  in  which  a  document  of  title  produced  to  a  material 

documents 

(i)  Senhonse   v.    EarU,   Amb.    285  ;  (»)  Sharp*  v.  Toy,  L.  R.  4  Ch.  A.  35. 

Thompson  v.    Simpson,   1   Dr.   &  War.  (o)  Da  vies  v.  Danes,  4  Beav.  54. 

459;    Davies   v.   Davies,    4    Beav.    54.  \p)  Re   Harman  and  liickmansworth 

See  Sug.  V.  &  P.  781.  Rail.  Co.,  24  Ch.  D.  720,  726. 

(*)  Terrars  v.  Cherry,  2  Vern.  383.  (?)  Dodds  v.  Hills,  2  H.  &  M.  421. 

{1)  Harvey  v.  Ashley,  cited  in  2  Sch.  (r)  Kehall  v.  Bennett,  1  Atk.  522. 

&  L.  328.  (*)   Howard  v.  Chaffers,  2   Dr.    &  S. 

(»»)  See  Mitford  v.  Mitford,  9  Ves.  87.  236. 
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chap.  lvui.  mortgagee  for  his  inspection  puts  him  upon  inquiry  as  to  other 
deeds  or  facts  referred  to  therein.  But  the  doctrine  is  of  wider 
application,  and  inasmuch  as,  in  all  cases  where  realty  is  mort- 
gaged, and  in  many  cases  in  which  personalty  is  mortgaged, 
the  mortgagee  has,  or  must  be  taken  to  have,  actual  knowledge 
that  the  competence  of  the  mortgagor  to  convey  the  property 
depends  upon  documents  of  title,  he  will  be  presumed  to  have 
examined  every  document  which  directly  or  inferentially  forms  a 
part  of  that  title,  and  he  will  be  affected  with  constructive  notice 
of  all  facts  or  matters  which  would  have  been  disclosed  to  him 
if  the  title  had  been  fully  investigated  (s). 
Mortgagee  A  mortgagee,  unlike  a  purchaser  under  an  open  contract  which 

a  reasonably"6  is  specifically  enforceable,  is,  of  course,  entitled  to  make  any 
complete  title,  demands  as  to  production  of  title  which  he  may  think  proper 
as  a  condition  to  completing  his  advance  (t)  ;  but  it  will  be 
sufficient  to  protect  him  from  the  consequences  of  constructive 
notice  if  he  makes  such  inquiries  and  inspections  "  as  ought 
reasonably  to  have  been  made  by  him  "  (u). 
What  is  a  The  documents  of  title  produced  for  inspection  or  abstracted 

ought  to  show  a  perfect  or  complete  title,  that  is  to  say,  they 
ought  to  show  that  the  mortgagor  is  either  himself  competent 
to  convey  to,  or  can  otherwise  procure  to  be  vested  in,  the 
mortgagee,  the  legal  and  equitable  estates  free  from  incum- 
brances (./■). 
Notice  of  Notice  is  imputed  of  whatever  may  concern  the  execution  of 

unae^powera  a  power  or  the  revocation  thereof  (?/),  and  of  improper  dealings 
with  an  estate  in  the  professed  exercise  of  a  power  where 
suspicious  circumstances  are  apparent  (z)  ;  and  a  husband 
marrying  on  the  footing  of  his  wife  being  seised  in  fee,  without 
examining  the  only  deed  under  which  she  claimed,  has  notice  of 
an  appointment  made  by  her  under  that  deed  (a)  ;  and  where 
tin;  appointees  of  a  tenant  for  life  had  notice  of  a  mortgage 
which  contained  a  covenant  by  the  appointor  with  the  mortgagee 
not  to  exercise  the  power  to  his  prejudice,  they  were  postponed 
1m  1 1  i  i  i  i  (b). 

(h)   West  v.    Reid,   2    Ba.  249,  260.  y    Lord  of  Banbury's  Case,  Freem. 

Penny  v.  n  <:ii  ,  l  Mac.  &  <•.  150.  Oh.  8,  and    Lord  Grawly's  Case,  cited 

Inte,  ]>.  18.  (line:  Robinson  v.  Briggs,  1   8m.  &  G. 

i.,  a   *6  Vict.  <•.  39,  b.  :'.,  Bel  oul  L88. 
<;///-,  p.  1306.      See   Bailey  v,   Barnes,  (:)  Robinson  v.  Briggs,  ■•>»/(. 

(1894    I  <  li.  25,  <'.  A.  (a)  Jackson  v.  Rowe,  2  S.  &  St.  472. 

.     h.,,  i  &   Barber,  V.  &  I'.,  6th  •■•!.  Bui  see  Phillips  \ .  Redhitt,  oited  2  Vern. 

Vol.  [.  p.  821.     Bee  Morley  v.  Cook,  2  L60,  oontr. 
Ha.  L06,  111.  {'>)  Hurst  v.  Hurst,  10  Bcav.  372. 
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If  an  appointment  be  made  by  a  father,  under  a  power  to     chap.  ivm. 

appoint  the  estate  to  one  or  more  of  his  children,  to  one  of  his  Payment  to 

sons  in  fee,  and  a  conveyance  be  afterwards  executed  by  father  father  and 

j  p  r>  son  ou 

and  son  in  consideration  of  a  sum  of  money  stated  in  the  pur-  appointment. 

chase  deed  to  be  paid  to  both,  although  the  contract  was  entered 

into  by  the  father  alone  before  the  appointment  to  the  son,  the 

purchaser   will   not   be  affected  with   notice  of  fraud,  in   the 

absence  of  all  evidence  to  show  that  the  son  was  not  to  receive  a 

due  proportion  of  the  purchase-money  (c),  to  the  application  of 

which  the  purchaser  is  not  bound  to  look. 

Moreover,  notice  will  be  imputed  if  anything  appears  on  a  Notice  from 
deed  of  which  a  mortgagee  or  purchaser  has  notice  which  is  out  jnlf  ecution 
of  the  ordinary  course  ;   as,  for  instance,  if  there  is  anything  &c-  of  deed, 
peculiar  about  the  attestation  (d),  or  if,  in  a  deed  executed  before 
the  1st  January,  1882,  no  receipt  for  the  consideration  is  in- 
dorsed, or  if  such  receipt  is  indorsed  in  an  unusual  position; 
any  such  circumstance  affords  sufficient  grounds  for  suspicion  to 
put  a  mortgagee  or  purchaser  on  inquiry,  and  to  affect  him  with 
constructive  notice  of  any  fraud  which  might  have  been  disclosed 
by  such  inquiry  (e).     But  notice  will  not  be  imputed  of  collateral 
facts  and  matters  dehors  the  deed  (/). 

Notwithstanding  an  old  case  (//),  in  which  it  was  decided  that  Attestation 
if  a  first  mortgagee  be  a  witness  to  the  second  mortgage  deed,  it  of  deed' 
is  sufficient  notice  to  bind  him,  although  it  does  not  appear  that 
he  actually  knew  the  contents ;  the  bare  attestation  of  a  deed 
will  not,  without  other  circumstances,  be  sufficient  to  bind  a 
party  with  notice  of  its  contents  (h). 

But  although  a  mortgagee  or  purchaser  must  be  presumed  to  No  notice  of 
have  investigated  every  instrument  which  directly  or  by  inference  noTco^cted 
forms  a  link  in  the  title  to  the  property,  he  is  not  affected  with  witn  the  title, 
constructive  notice  of  instruments  which  are  not  necessary  to  or 

(c)  MiQueen  v.    Farquhar,    11   Ves.  550;   Grosvenor  v.  Green,  5  Jur.  N.  S. 

467  ;  Att.-Gen.   t.  Backhouse,   17  Ves.  517  ;  Greenslade  v.  Dare,  20  Beav.  284  ; 

283.     See    Warde  v.    Dickson,    5    Jur.  Clements  v.  Welles,  35  Beav.  513.     See 

N.    S.   698  ;  Bainbrigge  v.  Browne,    18  Howorth  v.  Deem,  1  Ed.  355. 
Ch.    D.    188.       And    see    Hannah    v.  (g)   Mocatta     v.    JIurgatroyd,     1    P. 

Hodgson,  30  Beav.  19  ;  but  qucere  this  Wins.  393. 
case,  Sug.  V.  &  P.  394,  14th  ed.  (h)  Becked  v.  Cordley,   1   Bro.  C.  C. 

{d)  Kennedy  v.  Green,  3  My.  &  K.  357;  Welfordv.  Beezely,  1  Ves.  Sen.  6 ; 

699.  Harding  v.  Crethorn,   1   Esp.  56  ;  Heed 

(e)  Robinson  x.  Briggs,   1    Sm.   &  G-.  v.   Williams,  5  Taunt.  257  ;  Rancliffe  v. 

188.     See  now  44   &  45  Vict.   c.    41,  Farki/ns,    6    Dow,    224;    Biddnlph     v. 

ss.  54,  55.  tit.  John,  2  Sch.  &  L.  521,  532.     See 

(/)  Att.-Gen.  x.  Backhouse,  17  Ves.  Ponbl.  Eq.,   5th  ed.,   Vol.    1,  p.    165; 

2S3  ;     Darlington    v.    Hamilton,    Kay,  Sug.  V.  &  P.,  14th  ed.,  p.  781. 
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CHAP.  LVIII. 


Xotice  of 
intended  deed. 


Presumption 
of  notice  may 
be  rebutted. 


What  length 
of  title  should 
be  required. 


presumptively  connected  with  the  title  only  because,  by  possi- 
bility, they  may  affect  it  (i). 

Notice  of  an  intention  to  execute  a  deed  which  at  the  time  is 
only  in  preparation  will,  apparently,  not  be  sufficient  notice  of 
the  deed  if  afterwards  executed  (/<•). 

Constructive  notice  will  not  always  be  presumed  in  opposition 
to  direct  proof  that  no  notice  existed  (I)  ;  and  false  answers  to 
inquiries  may  dispense  with  further  inquiry  (w)  ;  but  only  if 
the  inquiries  relate  to  deeds  which  may  or  may  not  affect  the 
title ;  for  if  a  person  knows  of  a  deed  which  must  necessarily 
affect  the  property,  it  is  no  answer  to  be  told  that  it  does  not 
prejudicially  affect  the  title,  as  he  is  bound  to  look  at  it,  and  if 
he  does  not  look  at  it,  he  will  be  taken  to  have  constructive 
notice  of  its  contents  (n). 

Partial  information,  as  that  there  are  some  charges,  renders 
further  inquiry  as  to  the  nature  and  amount  of  such  charges 
indispensable  (o). 

Formerly,  it  was  considered  generally  sufficient,  in  the  case  of 
mortgages  as  well  as  of  purchases,  if  the  title  commenced  sixty 
years  back,  whether  the  property  consisted  of  freeholds  or  of 
copyholds  or  of  renewable  leaseholds  (p).  In  the  case  of  an 
advowson,  it  was,  and  still  is,  the  practice  to  require  the  title  to 
be  carried  back  for  one  hundred  years  (q).  Upon  a  mortgage 
of  leaseholds  held  for  a  long  term  of  years,  it  was  usually 
regarded  as  sufficient  if  the  original  lease  was  produced  and  the 
intermediate  dealings  with  the  leasehold  interest  were  shown  for 
sixty  years  past  (>•). 

But  by  the  Vendor  and  Purchaser  Act,  1874  (s),  in  the  case 
of  a  purchase  under  an  open  contract,  forty  years  is  substituted 
for  sixty  years  as  the  root  of  title,  but  so  that  earlier  title  than 
forty  years  may  be  required  in  cases  similar  to  those  in  which 
an  earlier  title    than  sixty  years  might   formerly,  have  been 


(j)  PerWigram,  V.-C,  in  West  v. 
Beid,  -i  Ba.  249,  260.  Bee  Mertina  v. 
Jolliffe,  Ami..  81  I. 

Cothay  \.  Sydenham,  2  Bro.  0.0. 
.-,  ,     ii  .    .  \ .    II  illiams,    17 

Oh.  I).  137. 

/    .    of  Port  mouth  v.  Lord  Effing- 

■ 
./         v.  //  illiai  '     iv.  47. 

I   1 1...  13. 
Patmam  v.   Earland,    17  Oh.   I>. 
"English   and  Scottish    Mercantile 


Investment   Trust  v.  Brunton,  (1892)  2 
Q.  B.  700,  713. 

(,,)  Junes  v.   li'tlliiiins,  21    IJcav.    17 

;/  ,i,o,  v.  ii,,,!,  2H.  &  M.  551. 

(p)  Cooper  v.    Emery,    1    Ph.    388 
Hodgkinson  v.  Cooper,  9  Beav.  304. 

■   3  &   !  \\  ill.  IV.  o.  27,  s.  30 
and  37  &  38  Vict.  o.  7s,  s.  1. 

(>j  Bee    Byth.    &    Jarm.,    4th   ed., 
Vul.  I.  p.  58. 

(*)  37  &  38  Vi .•(.  o.  78,  s.  1. 
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required.  It  may,  perhaps,  be  considered  that  the  legislature  chap.  lvhi. 
has  fixed  forty  years  as  a  "  reasonable  "  period  for  the  com- 
mencement of  title,  having  regard  to  the  shortening  of  the 
period  of  limitations  (t),  and  other  considerations,  so  as  to  pro- 
tect a  mortgagee  who  is  satisfied  with  a  title  going  back  only 
forty  years  from  the  imputation  of  constructive  notice  of 
matters  which  might  possibly  have  been  discovered  if  the  earlier 
title  had  been  required. 

The  deed  which  forms  the  commencement  of  title  should,  What  is  a 
however,  be  one  which  purports  to  deal  with  the  entire  legal  of  title.1™ 
and  equitable  interest  in  the  property.     If,  therefore,  such  in- 
strument is  a  will   and  seisin  is  not  proved  (u),  or,  perhaps,  if 
it  is  a  voluntary  settlement  (x),  production  of  the  earlier  title 
should  be  required. 

So,  also,  inasmuch  as  no  inference  in  favour  of  title  to  a  Title  to 
reversion  arises  from  lapse  of  time,  its  creation  must  be  shown,  reversion- 
however  remote  may  be  its  origin  (y) . 

A  mortgagee  will  not  be  protected  if  any  defect  in  the  earlier  Discovery  of 
title  appears  from  the  deeds  abstracted  (z)  ;  or  if  the  mortgagor  earlier  title 
accidentally  discloses  such  a  defect  (a).  If,  however,  nothing 
appears  on  the  face  of  deeds  extending  back  over  a  sufficient 
period  of  time  which  throws  a  reasonable  doubt  or  suspicion  on 
the  eaiiier  title,  the  want  of  prior  instruments,  though  recited  or 
referred  to  in  the  abstracted  deeds,  is  not  material.  "  The  true 
inquiry  in  every  case  is  whether  the  absence  of  the  recited  deed 
throws  any  reasonable  doubt  upon  the  title  "  (b). 

The  title  should  be  continued   from  its  commencement  in  Subsequent 
regular  chronological  order,  showing  every  subsequent  dealing  sto^.n    e 
with  the  legal  and  equitable  interests  in  the  property  (c). 

If  the  agreement  is  for  an  equitable  mortgage,  it  should  be  Title  where 
shown  in  whom  the  legal  estate  is  vested,  and  what  is  the  nature  outstanding 
and  amount  of  any  prior  incumbrances  (d). 

vi. — Constructive  Notice  from  Known  Facts. — A  mortgagee  or 
purchaser  may  be  affected  with  constructive  notice  of  not  only 
such  incumbrances,  liabilities,  or  equities  affecting  the  property 

(t)  See  37  &  38  Vict.  c.  57,  s.  1.  (a)  Smith  v.  Robinson,  13  Ch.  D.  148. 

{><)  Parr  v.  Lovegrove,  4  Drew.  170.  (l>)  Parr  v.  Lovegrove,  4  Drew.  170. 

(x)  But  see  Marsh  v.  Earl  Granville,  (c)  As   to   the  commencement    and 

24    Ch.    D.    11;    Noyes    v.    Patterson,  contents  of  abstracts,  see  further  Dart 

(1894)  3  Ch.   267.     And  see  56  &  57  &  Barber,  V.  &  P.  6th  ed.  Vol.  I.  pp. 

Vict.  c.  21,  ante,  pp.  602,  603.  338  et  seq.  ;  and  Byth.  &  Jarm.  Conv., 

(y)  Byth.    &  Jarm.    Conv.,    4th  ed.  4th  ed.  Vol.  I.  pp.  52  et  seq. 
Vol.  I.  p.  52.  (d)  See  Wynne  v.   Griffith,   1  Rusa. 

(s)  Sellickv.  Trevor,  11  M.  &  W.  722.  283. 
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chap.  Lvrn. 


Notice  from 
state  of 
property. 


Notice  from 
possession  or 
occupation. 


1  -inn  of 

third  | 


of  which  he  has  or  might  have  obtained  information  by  examin- 
ing the  title  deeds,  bnt  also  of  such  as  may  be  reasonably 
suspected  to  exist  from  the  general  circumstances  of  the  case. 
Thus,  if  a  mortgagor  or  purchaser  has  actual  notice  of  any  fact 
or  circumstance  by  which  the  property  is  affected,  constructive 
notice  will  be  imputed  to  him  of  any  rights,  interests,  or  claims 
to  which  he  would  be  led,  if  he  made  such  inquiries  as  to  such 
fact  or  circumstance  as  a  prudent  man  of  business  might 
reasonably  be  expected  to  make  (e).  And  a  person  cannot 
escape  from  the  imputation  of  constructive  notice  by  saying 
that  he  did  not  draw  the  natural  inference  from  the  facts  which 
were  within  his  knowledge  (/). 

Thus,  in  several  cases,  the  nature  or  state  of  the  property 
has  been  such  as  to  induce  the  Court  to  hold  that  a  purchaser 
was  put  upon  inquiry,  and  that  he  had  constructive  notice  of 
easements  or  other  rights  affecting  the  property  (g). 

Purchase  of  shares  in  a  company  is  constructive  notice  of 
the  statute  under  which  the  company  is  formed  (//).  But  the 
reference  must  not  be  too  remote,  as  where  a  prospectus  referred 
to  an  Act  of  Parliament  in  which  a  deed  was  recited  (/). 

Upon  the  same  principle,  as  a  general  rule,  if  a  mortgagee  or 
purchaser  finds  that  the  land  is  in  the  possession  or  occupation 
of  a  person  other  than  the  mortgagor  or  vendor,  he  will  be 
deemed  to  have  constructive  notice  of  the  rights  and  interests  of 
the  occupier  ;  for  possession  being  'prima  facie  evidence  of  a  seisin 
in  fee,  the  mortgagee  or  purchaser  has  actual  notice  of  a  fact  by 
which  the  property  is  affected,  and  is  bound  to  ascertain  the 
truth  (/.).  Thus,  notice  of  the  land  being  in  the  occupation  of 
a  person  whom  the  mortgagee  or  purchaser  supposes  to  be  only 
a  tenant  from  year  to  year  will  bo  constructive  notice  of  the 
lease  under  which  the  occupier  really  holds  (/). 

Where  a  mortgagee  or  purchaser  has  notice  that  the  property 
is  in  the  possession  of  a  third  person  and  his  under-tenants,  he  is 


.     Allen    v.    Seckham,    11    Ch.     I). 

790,  794.     Bee   Moniefiore   v.    Browne, 

7   ||.   L.  0.  241 ;   Enali.  h  and  Scottish 

]/,  rcantiU  Tnvt  tment  l>  ustv.  Brtmton, 

>>.  B.  700,  71". 

/  ,,,.  Snowball,  L.  R.  7  Ch.  A. 

Eervey  v.  Smith,  22    B(  av.  299  ; 
i/  r<  land  v.  Richardson,  2  l    I"  a\ 
i/ ./,     v.  Tobin,    L6  W.    R.    165 .    far- 
land  \.  Cook,  L.  I.'.  6  Eq    252  :    D 
v.   Sear,  L.   R.   7   Eq.   127.     Bui   see 


Allen  v.  Seckham,  sup. ;  Bug.  V.  &  P. 
766. 

(A)  Conybeare  v.  New  Brunsivick  Co., 
6  Jut.  V  S.  164. 

i,  /:,  National  Insurance  Co.,  I  De 
<;.  r.  &  .i.  78. 

(/■)  Jones  v.  Smith,  1  Ha.  43,  60. 

(/)  Taylor  v.  Stibbert,  2  Ves.  Jun. 
137  ;  Daniels  v.  Davison,  17  Ves.  433; 
Allen  \.  Anthony,  l  Mer.  282;  Brunton 
v.  Neale,  9  Jur.  338. 
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not  justified  in  presuming-  the  possession  of  that  person  to  be  the    chap,  i.vni. 
possession  of  the  vendor,  but  must  be  deemed  to  have  constructive 
notice  of  the  title  and  rights  of  the  person  in  possession  and  his 
under-tenants  (in). 

A  purchaser  or  mortgagee  will  be  considered  to  have  notice  of  Notice  of 

.  i  rights,  &c.  of 

a  contract  previously  entered  into  by.  the  tenant  to  become  the  tenant  in 

purchaser  of  the  freehold,  although  he  had  no  intimation  of  the  Possession- 

fact  (n),  and  the  Court  will  enforce  specific  performance  against 

the  vendor  and  the  subsequent  purchaser  or  mortgagee,  and 

leave  them  to  settle  the  question  between  themselves  (o) .     The 

same  doctrine  has  subsequently  been  applied  to  the  tenant's 

right  to  the  timber,  although  accruing  by  a  title  posterior  to 

that  on  which  his  right  to  the  possession  was  grounded  (p). 

But  the  purchaser  from  a  vendee  has  not  implied  notice  of  the 

vendor's  lien  for  a  part  of  the  purchase-money,  from  the  fact 

of  the  vendor  being  in  possession  as  tenant,  if  such  vendor  has 

signed  a  receipt  for  the  whole  purchase-money  (q),  and  the  deed 

of  conveyance  to  the  vendee  is  not  missing  (r). 

Nor  does  implied  notice,  arising  from  the  occupation  of  the 
land  by  a  third  person,  deprive  the  vendee  of  his  right  of  com- 
pensation against  the  vendor  (s) . 

Where  the  possession  is  vacant,  a  purchaser  with  notice  of  a  Where 
late  occupation  of  the  land  by  a  third  person  is  not  bound  to  vacant. 
inquire  of  him  what  was  the  nature  of  his  title  (/). 

Where  several  persons  are  in  occupation  of  property  as  tenants  in  Possession  of 

,.,..,  .  ■■  tenants  in 

common  and  carrymg  on  business  thereon,  a  mortgagee  or  purchaser  commoni 
will  have  constructive  notice  of  the  title  of  the  partnership  (u). 

If  a  person  is  of  right  in  possession  of  a  corporeal  heredita-  What  _ 
ment,  it  is  not  necessary  that  such  possession  should  be  con-  &  sufficient 
tinually  visible  or  actively  asserted  in  order  to  impute  construe-  to  af ect 

.  ,  o,  i  .      mortgagee 

tive  notice  to  a  mortgagee  or  purchaser.  So  where  certain  with  notice, 
persons  took  possession  of  mines  under  an  agreement  for 
purchase  but  without  conveyance,  but  subsequently  ceased 
mining  operations,  it  was  held  that  a  subsequent  purchaser  of 
the  land,  without  any  exception  of  mines,  took  with  notice  of 
the  agreement,  and  was  bound  specifically  to  perform  it  (.*■) . 

(in)  Bailey  v.  Richardson,  9  Ha.  734.  (r)    Worthington  v.  Morgan,  16  Sim. 

(n)  Daniels  v.  Davison,  16  Ves.  249  ;  547. 

S.  C,  17  Ves.  433  ;  Crofton  v.  Ormsby,  (s)  Nelthorpe  v.  Holgate,  1  Coll.  203. 

2  Sch.  &  L.  583.  (t)  Miles  v.  Langley,  1  R.  &  My.  39. 

(6)  Daniels  v.  Davison,  sup.  (u)  Cavander  v.  Bulteel,  L.  R.  9  Ch. 

(p)  Allen  v.  Anthony,  1  Mer.  282.  A.  79. 

(q)   White  v.  Wakefield,  7  Sim.  401.  (x)  Holmes  v.  Powell,  8  De  G.  M.  & 

G.  572. 
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CHAP.  LVIII. 

Inquiries  of 
tenants  as  to 
payment  of 
rents,  &c. 


Other  cases  of 
constructive 
notice  from, 
possession. 


Notice  from 
official  or 
fiduciary 
position  of 
mortgagor. 


Deposil  of 
share  ci  i ti- 
floate  by 


■  al  of 
1 1  i  e  by 


Where  property  is  in  the  occupation  of  tenants,  an  intending 
mortgagee  should  be  careful  to  inquire  to  whom  the  tenants  pay 
their  rents,  for  if  they  pay  them  to  a  person  other  than  the 
mortgagor,  the  mortgagee  will  have  constructive  notice  of  the 
instrument  under  which  the  rents  have  come  to  be  so  paid,  and 
of  the  rights  of  all  parties  thereunder  {y) . 

The  point  of  constructive  notice  from  possession  does  not 
seem  to  have  been  taken  in  a  case  where  a  second  mortgagee  of 
copyhold  under  an  actual  surrender  was  preferred  to  a  prior 
mortgagee  with  a  covenant  to  surrender,  although  the  prior 
mortgagee  was  in  possession,  and  the  mortgagor  had  been 
out  of  possession,  for  thirteen  years  (is).  And  it  is  said  that 
a  purchaser  who  dealt  with  a  person  out  of  possession,  and 
did  not  use  the  means  which  a  person  of  due  diligence  would 
be  expected  to  use  to  ascertain  the  title,  would  be  fixed  with 
implied  notice  (a). 

Where  the  person  depositing  documents  of  title  as  security 
for  a  debt  or  loan  holds  an  official  or  fiduciary  position,  the 
circumstances  may  be  such  as  to  affect  the  depositee  with  con- 
structive notice  that  the  money  belongs  not  to  the  depositor  but 
to  his  employers.  So  where  A.  became  surety  in  2,000/.  for  the 
due  performance  by  B.  of  his  duties  as  treasurer  of  a  municipal 
corporation,  and  subsequently  received  formal  notice  from  the 
corporation  that  B.  was  a  defaulter,  and  on  the  next  day  took  from 
B.,  as  security  for  what  he  might  be  called  on  to  pay  by  reason  of 
B.'s  default,  a  deposit  note  of  a  bank  for  2,300/.,  being  in  fact 
moneys  belonging  to  the  corporation,  but  which  had  been  placed 
by  B.  in  his  daughter's  name,  it  was  held  that,  under  the  circum- 
stances, A.  ought  to  have  made  inquiry  as  to  the  2,300/.,  and 
that,  having  omitted  to  do  so,  he  was  liable  to  restore  that  sum 
to  the  corporation  with  interest  at  the  rate  of  5/.  per  cent.  (/»). 

Where  shares  stand  in  the  name  of  a  trustee,  who  deposits 
the  eeilific'ilos  thereof  with  a  person  advancing  money  to  the 
trustee  without  inquiry  by  the  depositee  as  to  his  real  position, 
the  depositee  is  postponed  to  the  prior  equity  (c). 

Bo  where  a  trustee  takes  a  renewed  lease  in  his  own  name, 


)       w,  2  De  G-.  &  J. 
421.     Bee  dtt.-Qen.  v.  Stephens,  i    K. 

1    i        l  "ii  other  grounds, 

6  \>>  <:.  m.  &  <;.  1 1 1. 

Oxu  '  ■■ .  Plum  <,  !  V.  in.  636  ; 
Bao.  A i.i.  Mortgages,  E.  b.  '■'>.  Bee 
tli«-  oh  oase  in  Barn- 


hart  v.  GreemhieUs,  9  Moo.  V.  C.  18. 

{u)  "Popple  v.  Prideaux,  fit.  nrg.  3 
My.  &  K.  7<)7. 

(/>)  Mayor,  &o.  of  />'<  rwu  l,  -upon-  Tweed 
v.   Murray,  7  De  Gh  M.  &  G.  497. 

(c)  Shropshire  Union,  $o.  Co.  v.  Reg., 
L.  R.  7  II.  L.  490. 
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and  deposits  it  as  security  for  his  own  debt,  the  cestui*  que  trust    chap,  lviti. 
are  preferred  (d). 

This  class  of  cases  seems  to  depend  rather  on  the  general 
principle  that,  where  conflicting  equities  are  equal,  the  equity 
which  is  prior  in  point  of  time  must  prevail,  than  on  the 
doctrine  of  constructive  notice. 

A  public  Act  of  Parliament  is  of  itself  full  notice  of  its  con-  Act  of 
tents  and  effect,  but  Acts  of  Parliament  of  a  private  nature  are 
not,  as  public  Acts  are,  notice  to  bind  all  the  world,  even  when 
they  are  expressly  declared  to  be  public  Acts  (e). 

Advertisement  in  a  newspaper  to  which  the  person  to  whom  Advertise  - 
notice  is  sought  to  be  imputed  is  a  subscriber,  is  not  sufficient  a 
for  that  purpose  (/). 

It  appears  to  be  now  settled  that  a  purchaser  of  copyholds  is  Court  rolls  of 
not  bound  to  search  the  rolls  of  the  manor  of  which  they  are 
held,  and  the  rolls  are  in  consequence  not  of  themselves  notice 
of  their  contents  (g),  though  it  was  formerly  held  otherwise  (//). 

But  it  seems  that  persons  who  deal  with  copyhold  tenants 
ought  to  inform  themselves  as  to  the  existence  of  any  customs 
of  the  manor  which  may  affect  their  interests  ;  so  that  a  subse- 
quent incumbrancer  of  copyholds  who  had  searched  the  rolls 
was  nevertheless  bound  by  a  prior  incumbrance  not  entered 
thereon  (/),  there  being,  by  the  custom  of  the  manor,  no  time 
limited  for  presenting  surrenders  made  out  of  Court.  And 
it  has  been  held  that  persons  who  contract  for  a  lease  ought 
to  ascertain  the  custom  of  the  manor  as  to  the  length  of 
lease  (/>•). 

A  person  who  takes  an  equitable  mortgage  on  copyholds 
from  an  heir-at-law  ought  not  to  be  satisfied  by  the  deposit 
of  a  copy  of  his  admission  only,  but  should  inquire  for  the 
admission  of  his  ancestor  also  (/). 

So  a  mortgagee  who  contents  himself  by  examining  the  court 
rolls,  where  he  would  only  find  notice  of  legal  incumbrances, 
shall  not  be  excused  {m)  for  neglecting  to  inquire  for  the  copies 
of  the  court  roll. 

(d)  Be  Morgan,  Pillgrem  v.  Pillgrem,  {'/)  Bugden  v.  Bignold,  2  T.  &  C.  C. 

18  Ch.  D.  93;  C.  A.  C.  377. 

(c)  Per  Lord  Hardwicke  in  Hesse  v.  (h)  Pearee  v.  Neiclyn,  3  Madd.  186. 

Stevenson,  3  B.  &  P.  578.     See  Earl  of  (i)  Horhch  v.  Priestley,  2  Sim.  75. 

Pom/ret  v.  lord  Windsor,  2  Ves.  472,  (£)  Ranbury  v.  Lichfield,  2  My.  &  K. 

at  p.  480  ;  Att.-Gm.  v.  Marrett,  10  Ir.  G29. 

Eq.  R.  167.  (0   Tyleex.  Webb,  6  Beav.  552. 

(/)  Nagle  v.  Baylor,  3  Dr.  &  War.  \m)    Whitbread  v.  Jordan,  1  Y.  &  C. 

60  at  p.  73.  Ex.  303. 

M  M  2 
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how  far 
notice. 


Co-defen- 
dants. 


In  an  Irish  ease  («),  an  equitable  mortgagee  by  deposit  of 
deeds  was  held  to  be  affected  with  notice  of  a  subsequent  in- 
cumbrance, by  reason  of  notice  to  lodge  the  deeds  having  been 
served  on  him  on  a  petition  for  sale  presented  by  the  subsequent 
incumbrancer,  so  as  to  entitle  the  latter  to  priority  over  all 
further  advances  made  by  the  prior  mortgagee  after  service  of 
the  notice. 

A  purchaser  pendente  lite,  although  for  a  valuable  considera- 
tion and  without  notice,  was,  prior  to  2  &  3  Yict.  c.  11,  bound 
by  the  decree  (o),  if  there  had  been  a  close  and  continued  prose- 
cution of  the  suit  (p).  He  was  also  bound  by  an  interlocutory 
decree,  or  decree  to  account  (q).  But  since  that  statute  (r),  lis 
pendens  does  not  affect  a  purchaser  or  mortgagee  without  express 
notice,  until  a  memorandum  containing  the  particulars  men- 
tioned in  the  Act  is  left  to  be  registered  at  the  Central 
Office  (s) ;  which  memorandum  is  to  be  registered  every  five  years, 
in  like  manner  as  judgments  are  required  to  be  by  1  &  2  Vict, 
c.  110.  The  provision  was  extended  to  common  law  and  equity 
courts  of  Counties  Palatine  (t ) .  Ids  pendens  is  of  itself  binding, 
if  duly  registered,  and,  whether  registered  or  not,  affects  a 
mortgagee  or  purchaser  by  express  notice  of  it  (u). 

A  person  who,  without  notice  of  a  suit,  purchases  from  one 
of  the  defendants  property  which  is  the  subject  of  it,  is  not,  in 
consequence  of  the  pendency  of  the  suit,  affected  by  an  equitable 
title  of  another  defendant,  which  appears  on  the  face  of  the 
proceedings,  but  of  which  he  has  no  notice  and  to  which  it  is 
not  necessary  for  any  of  the  purposes  of  the  suit  to  give 
effect  (x). 

But  interests  of  defendants  inter  se,  arising  out  of  the  rights 
of  the  plaintiff,  are  protected  by  the  doctrine  of  lis  pendens  (//). 

Even  under  the  former  law  a  specific  claim  to  the  particular 


(«)  Re  KeogKs  Estate,  (1895)  1  Ir. 
R.  201. 

(o)  Worthy  v.  Earl  of  Scarborough, 
8  A  tic.  392  :'  Sorrell  v.  Carpenter,  2 P. 
Whim.  182  ;  Walker  v.  Smahoood,  Amb. 
676.  And  Bee  Herbert' a  Case,  8  P.  Wins. 
116;  Garth  r.  Ward,  -i  A  tic.  17.");  Bishop 
of  Win*  h  ter  v.  "Paine,  1 1  Ves.  I'.m  ; 
Self  t,  Madox,  i  Veen.  469  ;  Moore  y. 
MoNamara,  2  Ba.  &  Be.  186;  Flemming 
v.  /'</</. ,  Blnoh,  I 

[p)  Beamee,  Ord.  7  ;  Preston  v.  Tub- 
bin,  i  V'mi.  286;  Kinsman  v.  Kinsman, 
i   l:    St  My.  622. 


(fj)  Worslcy  v.  Earl  of  Scarborough, 
3  Atk.  392. 

M  S.  7. 

(.v)  42  &  43  Vict.  o.  78,  s.  5. 

(/)   13  &  14  Vict.  c.  43. 

{h)  18  &  19  Vict.  c.  15,  s.  3.  See  in 
Ireland,  7  &  8  Vict.  c.  90,  s.  10  ;  11  & 
12  Vict.  c.  120,  s.  12;  13  &  14  Vict. 
c.  29,  a.  ■>. 

(.c)  Bellamy  v.  Sabine,  1  Do  G.  &  J. 
506. 

(it)  Tyler  v.  Thomas,  To  Boav.  47. 
Ami  hoo  Ord.  XVII. 
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subject  must  have  been  made  by  the  lis  pendens,  and  it  must    chap,  lviii. 
not  have  been  merely  a  suit  to  carry  into  effect  the  general  Nature  of 
trusts  of  a  creditor  deed  (z)  ;  nor  a  mere  general  administration  8ult- 
suit  (a)  ;    nor  a  suit  which    cannot  properly  be  brought  to  a 
hearing  (b)  ;    nor  to  a   suit  relating  to  money  secured  on  an 
estate,  but   not  to   the   estate   itself  (c).      It  extends  to   any 
interest  directly  in  question  in  the  suit ;  as  to  an  assignment 
of  the  equity  of  redemption   to  a  purchaser  from  a   devisee, 
pending  a  suit  by  the  heir  to  invalidate  the  will  (d)  ;  and  to 
a  contract  made  before,  but  completed  after,  the  commencement 
of  the  suit  (e). 

The  doctrine  of  lis  pendens  does  not  applv  to  personal  pro-  Lls  Pe»de>ls 

•Li"/J-  x  applies  only 

perty  other  than  chattel  interests  in  land  (/).  to  land. 

A  registered  lis  pendens  does  not  create  a  charge  or  lien  on  Lis  pendens 

•  i  ,  ,  ..  ,  „  ■■    ..         creates  no 

the  property,  nor  does  it  excuse  a  purchaser  irom  completing  charge, 
his  contract.  It  merely  puts  him  upon  an  inquiry  into  the 
validity  of  the  plaintiff's  claim  (g).  It  does  not  prevent  exe- 
cutors or  trustees  carrying  out  the  general  trusts  of  the  will,  or 
invalidate  the  title  of  purchasers  from  them  (//■)  ;  but  in  the  case 
of  a  particular  estate  with  a  particular  trust  it  is  otherwise  (/)  ; 
and  it  does  affect  a  mortgagee  of  the  executor  pendente  life  in  a 
suit  by  a  judgment  creditor,  where  the  life  estate  of  the  exe- 
cutor in  lands,  subject  to  the  judgment,  was  liable  to  recoup 
assets  of  the  testator  which  by  the  executor's  default  had 
become  applicable  to  discharge  the  judgment  (/«•). 

Ids  pendens  formerly  took  effect  when  the  bill  was  filed  by  From  what 

t  time  IIS 

relation  from  the  service  of  the  subpoena  (/).     It  is  considered  pendens  takes 
that  it  will  now  take  effect  from  the  service  of  the  writ  when  the  e  ec  ' 
action  has  been  registered  under  the  statute  (m). 

A  decree  which  is  not  final,  as  a  decree  to  account,  which  puts  ^hdat  decrees 
no  end  to  the  matters  in  question,  binds  as  lis  pendens  (n). 

(z)  Holt  v.  Dewell,  4  Ha.  446.  (h)  Berry   v.  Gibbons,  L.  R.   8  Ch. 

(a)  Reed  v.  Freer,  13  L.  J.  Ch.  417  ;  A.  747.    See  Jennings  v.  Bond,  2  J.  &L. 

Warburton  v.  Edae,  9  Sim.  508  ;  Haul-  720  ;  Brew  v.  Earl  of  Norbury,  3  J.  & 

ditch  v.  Wallace,  5  CI.  &  F.  629.  L.  267. 

{/>)  Barn.  Ch.  R.  454.  (i)    Walker  v.  Flamstead,  2  Kenyon, 

(e)    Worslcy   v.  Earl  of  Scarborough,  pt.  2,  57,  Ch. 
3  Atk.  392.  (/,■)  Jennings  v.  Bond,  sap.     SeeDn  w 

{d)   Garth  v.  Ward,  2  Atk.  175.  v.  Earl  of  Norbary,  sap. 

(e)  Norris  v.  Lord  Dudley  Stuart,  16  (/)  Anon.,  1  Vern.  318. 

Beav.  359.  (in)  Sehofield  v.    Solomon,  52    L.   T. 

(/)   Wigram  v.  Buckley,  (1894)  3  Ch.  679. 
383,  C.  A.  («)  Higgins  v.  Shaw,  2  Dr.  &  "War. 

(g)  Bull  v.  Eutchens,  32  Beav.  615.  356  ;  Kinsman  t.  Kinsman,  1  R.  &  My. 

622. 
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]p  u. 


Act  of 
bankruptcy, 


An  order  for  an  appeal  seems  not  to  be  a  continuation  of  the 
lisjwndens  (o). 

As  a  registered  lis  pendens  could  not  be  vacated  without  the 
consent  of  the  person  by  whom  it  was  registered,  which  consent 
was  sometimes  withheld,  it  has  been  enacted  by  30  &  31  Yict. 
c.  47,  s.  2,  that  the  Court  before  which  the  property  sought  to 
be  bound  is  in  litigation  may,  upon  the  determination,  or 
during  the  pendency  of  the  litigation,  when  it  shall  be  satisfied 
that  the  litigation  is  not  prosecuted  bond  fide,  order  the  regis- 
tration to  be  vacated  without  the  consent  of  the  party  who 
registered  it,  and  may,  in  the  discretion  of  the  Court,  direct  the 
party  on  whose  behalf  the  registration  was  made  to  pay  all  the 
costs  and  expenses  occasioned  by  the  registration  or  the  vacating 
thereof  (p). 

Judgments  and  decrees  are  not  notice  of  themselves,  although 
registered,  yet  unless  they  be  registered  and  re-registered,  a  pur- 
chaser is  not  affected  even  by  express  notice  of  them  (q). 

A  decree  is  not  constructive  notice  after  the  determination  of 
the  suit  to  persons  not  parties  to  it  (r). 

By  force  of  3  &  4  Yict.  c.  82,  notice  of  an  unregistered  decree, 
as  well  as  in  the  case  of  an  unregistered  judgment,  did  not,  as 
against  purchasers,  mortgagees,  or  creditors,  give  such  decree 
any  effect  under  1  &  2  Yict.  c.  110. 

A  person  taking  with  notice  of  any  suit,  matter,  or  other 
proceeding,  from  a  party  thereto,  a  mortgage  or  other  assign- 
ment of  property,  including  real  estate,  which  is  the  subject- 
matter  of  such  suit,  &c,  is  affected  with  constructive  notice  of 
the  lien,  under  the  Solicitors  Act,  1860  (.s),  of  any  solicitor 
employed  in  the  suit,  entitling  him  to  an  order  charging  pro- 
perty recovered  or  preserved  in  that  suit ;  and  the  solicitor  need 
not,  therefore,  give  notice  to  an  intending  assignee  so  as  to  ensure 
priority  for  his  lien  (7). 

An  act  of  bankruptcy  will  not  of  itself  amount  to  notice  (it), 
and  the  question  as  to  what  does  or  does  not  amount  to  notice 


i  v.  &  p.  (Mth  ed.)  p.  758. 
S.  e  //  aldo  \.  (  "/■</,  L6  Vea.  206,  .'it  p. 
213;  Dotwith  landing  Qon  \.  Stack- 
poole,  I  Dow,  I'.  C.  18,  31. 

.-',  2  oi  i  be  A'-i .     See  Pool  y  \ . 
■fin i ,  7  Ch.  I).  641. 
g    3  &    i   \  Lot.  o.  82,  B.  2;  18  &  19 
o,  16,  h.  6. 


(>■)  Worsley  v.  Earl  «f  Scarborough, 
3  AiL.  392.  ' 

(«)  23  &  2  1  Vict.  c.  127,  s.  28. 

(/)  Faithfutt  v.  Juan,  7  Ch.  D.  495, 
0.  A. 

(,<)  Collet  v.  Dt  Ools,  Cas.  t.  Talb. 
65  i  II  ilkes  v.  Bodington,  2  Vein.  599; 
Williams],  Exp.  Knott,  1 1  Ves.  609; 
Palmer  v.  LocJce,  IS  Oh.  D.  386. 
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has  given  rise  to  numerous  decisions  the  effect  of  which  will  he    chap,  lviii. 
here  briefly  noticed. 

If  an  act  of  bankruptcy  has  been,  in  fact,  committed,  any 
information  which,  having  regard  to  the  source  from  which  it  is 
derived,  or  other  circumstances,  ought  to  induce  a  reasonable 
man  to  believe  it  to  be  true,  so  as  to  put  him  on  inquiry,  will  be 
sufficient  notice  (#).  And  knowledge  of  facts  which  are  in 
themselves  sufficient  to  lead  a  person  to  the  conclusion  that  an 
act  of  bankruptcy  has  been  committed  will  be  sufficient  notice  (y), 
even  though  that  person  states  that  he  did  not,  in  fact,  draw 
such  inference  (2),  or  that  he  did  not  know  that  the  fact  of 
which  he  had  knowledge  amounted  to  an  act  of  bankruptcy  (a)  ; 
but  notice  of  facts  which  may  or  may  not  amount  in  law  to  an 
act  of  bankruptcy  is  apparently  not  sufficient  (J).  A  person 
will  also  be  fixed  with  notice  if  he  has  knowledge  that  an  act 
of  bankruptcy  has  been  committed  though  he  may  have  no 
specific  knowledge  of  the  particular  act  (c). 

Notice  of  an  intention  to  commit  an  act  of  bankruptcy  is  not 
generally  sufficient  (d),  but  a  debtor  commits  an  act  of  bank- 
ruptcy if  he  gives  notice  to  any  of  his  creditors  that  he  is  about 
to  suspend  payment  of  his  debts  (e). 

vii. — Notice  through  Solicitor  or  other  Agent. — The  Convey- 
ancing Act,  1882  (/),  sect.  3,  affects  a  mortgagee  or  purchaser 
with  notice  of  matters  not  only  which  are,  or  ought  to  be,  within 
his  own  knowledge,  but  also,  under  certain  circumstances,  which 
are  or  ought  to  have  come  to  the  knowledge  of  his  counsel, 
solicitor,  or  other  agent. 

It  has  long  been  settled  that  actual  notice  to  the  counsel,  Actual  notice 
solicitor,  or  agent  of  a  party  in  relation  to  the  matter  in  which    °  so  :cl  r" 
he  is    employed    is    constructive   or    imputed    notice   to   his 
principal  (g). 

(x)  Hope    v.    Meek,    10   Exch.   829.  S.  683.    See  Hocking  v.  Acraman,  12  M. 

See    Bird    v.    Bass,    6    Man.    &    Gr.  &  W.   170  ;    TJdal  v.  Walton,  14  M.  & 

143  ;    Brewin  v.  Short,  24  L.  J.  Q.  B.  W.  254. 
297.  (d)  Exp.  Hallifax,  2  M.  D.  &  De  G. 

{y)  Smith  v.  Osborn,  1  F.  &  F.  267.  544  ;  Exp.   Glyn,  6  Jur.  839  ;   Conway 

(s)  Exp.  Snowball,  Be  Douglas,  L.  R.  v.  Nail,  1  C.  B.  643  ;  Exp.  Robinson, 

7  Ch.  A.  534.  32  L.  T.  230. 

(«)  Laclcington  v.  Elliott,  8  Sc.  N.  R.  (e)  46  &  47  Vict.  c.  52,  s.  4,  sub-s. 

275.  1  (h). 

(b)  Evans  v.  Hallam,  L.  R.  6  Q.  B.  (/)  45  &  46  Vict.  c.  39. 

713.     See  Lucas  v.  Dicker,  5  C.  P.  D.  {g)  Le  Neve  v.  Le  Neve,  3  Atk.  646. 

150.  See  Brotherton  v.  Hatt,  2  Vern.    574  ; 

(c)  Turner  v.  Hardcastle,  11  C.  B.  N.       Sheldon  v.  Cox,  2  Eden,  228  ;  Newstead 
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Same  solicitor 
acting  for 
both  parties. 


Where  mort- 
gagor is 
mortgagee's 
solicitor. 


"What  will 
constitute  a 
solicitor  the 
mortgagee's 

bo  as  to 
affect  mort- 
gagee with 
notice. 


So  where  moneys  placed  by  a  client  in  the  hands  of  his 
solicitor  for  investment  were  advanced  on  the  security  of  a 
mortgage,  which  the  solicitor  took  in  his  own  name  as  principal, 
it  was  held  that  the  client  was  affected  by  notice  of  all  matters 
which  came  to  the  solicitor's  knowledge  (//). 

The  rule  applies  where  the  same  solicitor  acts  for  both  the 
mortgagor  and  the  mortgagee  (i) ;  and,  apparently,  it  would 
apply  in  such  a  case,  even  where  the  transaction  is  carried  out 
under  an  order  of  the  Court  (/.') . 

The  application  of  the  rule  will  not  be  excluded  even  though 
the  solicitor  acting  for  the  mortgagee  throughout  the  transaction 
is  himself  the  mortgagor  (/).  If  the  mortgagee  is  imprudent 
enough  to  entrust  his  interests  to  the  mortgagor,  being  a 
solicitor,  he  may  do  so,  but  must  take  all  the  consequences  ;  but 
the  mortgagee  may  consider  himself  competent  to  protect  his 
own  interests,  and  the  mere  fact  that  the  mortgagor,  being  a 
solicitor,  prepares  the  mortgage  deed,  the  mortgagee  employing 
no  other  solicitor,  is  not  sufficient  to  constitute  the  mortgagor 
the  solicitor  of  the  mortgagee  so  as  to  affect  the  latter  with 
notice  of  an  incumbrance  known  to  the  former  (m). 

So,  generally,  the  fact  that  only  one  solicitor  is  employed  in 
a  transaction  does  not  of  itself  constitute  him  the  solicitor  of 
both  parties  so  as  to  affect  each  with  matters  known  to  the 
other  (»).  And  the  actual  employment  by  a  party  of  a  person 
as  solicitor  or  agent  to  do  some  merely  ministerial  act  connected 
with  the  transaction  does  not  constitute  that  person  the  solicitor 
or  agent  in  the  transaction  of  the  party  so  employing  him  so  as 
to  affect  the  latter  with  matters  within  the  knowledge  of  the 
former  (o) . 

It  does  not,  however,  necessarily  follow  that,  because  a  counsel, 


v.  Searles,  1  Atk.  265;  Tumtall  v. 
Trapi  .  3  Sim.  301  ;  Dryden  v.  Frost, 
■■',  My.  &  Or.  '',7n  ;  leuchan  v.  M'Cabe, 
2  lr.  Eq.  I.'.  342  :  Pennell  v.  Stephens, 
7  0.  B.  987 ;  Rothwel  v.  Timbrel,  I 
\>nW,  X.  8.  778  ;  Richards  v.  Oled- 
3  1 1  iff,  298  :  Attt  rbury  \ . 
Wallis,  DeG  M  i  Q  .454  ;  Holland 
v.  Hart,  L.  R.  6  Oh.  A.  678  ;  /  an, 
v.  Vane,  l<.  R.  B  Oh.  A.  388;  Brad- 
ley v.  Riches,  9  Ch.  l>.  189.  Bee  also 
Kcttlcwell  v.  Wat  on,  21  Ch.  I>.  686, 
706,  revd.  on  other  grounds,  26  Ch, 
I).  601,  « '.  A.  Bee  also  Agra  Bank  v. 
Barry,  L.  R.  7  II.  I>.  L86. 
■/,    Bpaight  v.    Coume,    l  II.   &  M. 


359. 

(i)  Tweedale  v.   Tweedale,  23  Bcav. 
3'1 1 .     See  Sheldon  v.  Cox,  2  Ed.  228  ; 

luilln-  v.  II,  mn  I.  -1  Ha.  -102. 
(/•)    Toulmin  v.  Steere,  3  Mcr.  210. 
(/)  Dryden    v.    Frost,   3  My.   &  Or. 

(i7<>.     See  ll'iliiiistiH  V.  lirii/ijs,  I  Sill.  &  G. 

L88  ;  Spencer  \.  Topham,  2  Jur.  N.  S. 
865. 

(«/)  Expat  v.  Temberton,  3  Do  G.  & 
.1.  547. 

{>/)  Perry   v.    JIoll,   2   Do  G.  F.   & 
J    3N 

\o)  II  yllie  v.  Pollen,  3  De  G.  J.  &  S. 
696.  Bee  Kettlewell  v.  Watson,  26  Ch. 
D.  601,  at  p.  508,  C.  A. 
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solicitor,  or  other  agent  is  employed  in  part  only  of  the  trans-     chap,  lviii. 
action,  his  knowledge  of  matters  relating  to  the  transaction  will 
not  affect  the  party  employing  him  with  notice  (p). 

Constructive  notice  to  the  solicitor  is  notice  to  the  client  (q),  Constructive 
as  where  the  solicitor  of  a  lady  upon  her  marriage  has  notice  solicitor! 
that  the  title  deeds  of  the  settled  estates  are  at  the  bankers  of 
the  settlor,  and  makes  no  inquiry  (r). 

In  Lord  St.  Leonards'  Yendors  and  Purchasers  (r),  a  Notice  to 
case  of  constructive  notice  is  put  in  the  instance  of  notice  to  the  Jj^J)^ 
town  agent  of  the  country  solicitor  of  the  purchaser  or  mort-  solicitor, 
gagee,  which,  it  is  said,  is  notice  to  the  principal ;  and  for  this 
the  case  of  Norn's  v.  Le  Neve  (s),  heard  before  Lord  Hardwicke, 
was  cited  in  an  early  edition  of  his  work.  There  may  be  no 
question  as  to  the  doctrine ;  but  the  facts  in  that  case  are  not 
exactly  in  point.  It  is  rather  an  authority  that  if  the  country 
attorney  have  notice  of  a  fact,  but  employ  a  town  agent  to 
conduct  the  suit,  the  notice  will  attach  to  the  parties,  although 
the  town  agent  be  without  actual  notice.  In  the  case  in 
question,  the  country  attorney  had  notice ;  but  he  swore  that  he 
was  employed  as  attorney  in  the  ejectment  at  law,  which  was 
tried  in  the  country,  and  not  as  the  solicitor  in  the  suit  in 
equity,  which  was  conducted  by  his  town  agent.  The  Lord 
Chancellor  declared  he  would  consider  liim  as  attorney  notwith- 
standing he  lived  in  the  country,  for  everybody  knew  that 
country  attorneys  acted  by  agents  in  causes  in  town. 

Notice  to  the  clerk  of  a  solicitor  employed  in  the  transaction  Notice  to 
is  notice  to  the  client  (0 .  derk0"'8 

The  rule  applies  in  all  cases  where  the  parties  stand  to  each  Application  of 

other  in  the  relation  of  principal  and  agent.     So,  where  a  father,  rule  to  agents 

-i        -til  -I      generally. 

having  notice  of  a  prior  agreement,  procured  a  lease  to  be  made 

to  his  son,  the  son  was  held  to  be  fixed  with  notice  of  the 

agreement  (u). 

It  was  laid  down  in  an  early  case  (.r),  that  notice  to  a  counsel,  Notice  must 

solicitor,  or  other  ag-ent  must,  in  order  to  affect  the  client  or  be  m  *he 

ouuwuui,  wj.    ^  j,  ,  same  trans- 

principal,  have  been  given  in  the  same  transaction ;  for  other-  action, 
wise,  as  observed  by  Lord  Hardwicke,  "  it  would  make  pur- 


(p)  Bury  v.  Bury,  cit.  Sug.  V.  &  P.  (t)  Pike  v.  Stephens,  12  Q.  B.  465. 

14th  ed.  p.  756.  (u)   Coote  v.  Mammon,  5  Bro.   P.  C. 

(?)  Sug.  V.  &  P.  756.  355  (Toml.  Ed.). 

(r)  Maxjield   t.   Burton,    L.    R.    17  {%)    Wanvick   v.    Warwick,    3    Atk. 

Eq.  15.  294. 

(s)  3  Atk.  26. 
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chasers'  and  mortgagees'  titles  depend  altogether  on  the  memory 
of  their  counsellors  and  agents,  and  oblige  them  to  apply  to 
persons  of  less  eminence  as  counsel,  as  not  being  so  likely  to 
have  notice  of  former  transactions."  And  the  rule  applied  even 
in  the  case  of  one  solicitor  being  employed  by  both  parties  {y) . 
At  one  time  there  appears  to  have  been  a  tendency  to  depart 
from  this  rule  and  to  impute  notice  through  counsel,  &c,  where 
separate  transactions  were  consecutive,  immediately  or  after  a 
short  interval,  or  where  they  were  so  closely  connected  with 
each  other  that  it  might  be  presumed  that  the  prior  transaction 
must  have  been  present  to  the  mind  of  the  counsel,  &c,  when 
employed  in  the  later  transaction  {&).  But  constructive  notice 
to  the  client  or  principal  is  prevented  under  such  circum- 
stances by  the  express  terms  of  the  Conveyancing  Act,  1882, 
which  enacts  that  he  shall  not  be  affected  by  notice  unless  the 
notice  is  given  or  imparted  "  in  the  same  transaction  with 
respect  to  which  a  question  of  notice  arises"  (a). 

Moreover,  knowledge  of  counsel,  &c,  in  order  to  affect  the 
client  or  principal  with  notice,  must  be  material  to  the  particular 
transaction  in  which  the  question  arises,  and  such  as  ought  to 
have  been  communicated  to  the  client  or  principal  (b). 
Notice  to  Notice   to   a   solicitor  or  other  agent  authorized  to  receive 

communicated  n°tice  (c),  about  a  matter  as  to  which  it  is  part  of  his  duty  to 
inform  himself,  is  notice  to  the  client  or  principal,  although 
not  communicated  to  him  by  the  solicitor  or  agent.  The  reason 
for  this  rule  is  thus  stated  by  Lord  Hatherley,  L.  C,  in  Holland 
v.  Mart  (d)  :  "  The  purchaser  of  an  estate  has,  in  ordinary  cases, 
no  personal  knowledge  of  the  title,  but  employs  a  solicitor,  and 
can  never  be  allowed  to  say  that  he  knew  nothing  of  some  prior 
incumbrance  because  he  was  not  told  of  it  by  his  solicitor.  It 
cannot  bo  left  to  the  possibility  or  the  impossibility  of  the  man 
who  socks  to  affect  you  with  notice  being  able  to  prove  that 
your  solicitor  did  his  duty  in  communicating  to  you  that  which, 
according  to  the  forms  of  your  employment  of  him,  was  the  very 
filing  \vhidi  you  employed  him  to  ascertain." 


Notice  must 
be  material 
to  transaction. 


to  client. 


[fountford  v.  Scott,  ■'»  Madd, 
:;i  ;  Fitzgerald  \.  Faueonberge,  Fitzgib. 
211. 

(z)  Hargn  ■  \ .  Eothwell,  I  Keen, 
169,  Bee  \foun  'foi  d  v.  Scott,  sup.  ; 
ii  inti i  v.  Lot i  i "  on,  '■''  Rui  b.  193  , 
Fuller  v.  Bennet,  'J  Bta.  894. 

(a)  16  &  16  \  Lot.  o.  39,  s.  3,  Bet  oul 


ante,  ]>.  L31  I.     Seo  lie  Cousins,  31  Ch. 
I).  671,  676. 
(h)   Wyllie  v.  Pollen,  8  Do  G.  J.  &  S. 

(c)  Bee  Saffron  Walden  Second  "Benefit 
Building   *w.    v.  Rayner,   14  Ch.  D. 

400,  410,  ('.  A. 

(d)  L.  It.  0  Ch.  A.  078,  082. 
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of    title   before   advancing   his   client's   money   is   not   neces-  Omission  to 
sarily  such  nec-lm-ence  as  will  fix  the  client  with  constructive  re(iuire  st"ct 

*  °    °  evidence  oi 

notice  (e).  title. 

An  important  exception  to  the  general  rule  above  stated  arises  Exception  to 
where  a  solicitor  or  agent  has  himself  practised  a  fraud  with  soifcitore™ 
respect  to  the  title,  in  which  case  the  client  or  principal  will  not  himself  guilty 
generally  be  affected  with  notice  of  the  fraud  (/).  This  excep- 
tion may  be  regarded  as  based  upon  two  somewhat  different 
considerations  :  first,  that  inasmuch  as  a  solicitor  or  agent  can- 
not be  taken  to  have  communicated  his  own  fraud,  the  exception 
arises  where  the  conduct  of  the  solicitor  or  agent  is  such  as  to 
raise  a  conclusive  presumption  that  he  would  not  communicate 
the  fact  in  question  ((f)  ;  and,  secondly,  that  where  the  Court 
is  satisfied  that  the  solicitor  or  agent  has  designed  a  fraud  which 
required  a  suppression  from  the  client  or  principal  of  the  know- 
ledge to  be  imputed,  the  act  done  by  the  solicitor  or  other 
agent  cannot  be  said  to  have  been  done  by  him  in  his  character 
as  such,  but  in  the  character  of  a  party  to  an  independent  fraud, 
so  that  the  fraud  is  not  to  be  imputed  to  the  principal  as  an  act 
done  by  his  agent  (h). 

But,   in   order  to   bring   a   case  within   the  exception,  two  Conditions  of 
conditions  appear  to  be  necessary.  exception. 

First,  it  must  be  made  out  that  distinct  fraud  was  intended  Fraud  must 
in  the  very  transaction,  so  as  to  make  it  necessary  for  the  *jeD1°dfI>en" 
solicitor  to  conceal  the  facts  from  his  client  in  order  to  defraud  whether  the 

i  •  ci  i  v'j.i.1  l  p  -in  act  done  was 

mm.     bo,  where  a  solicitor  took  a  mortgage  of   an   equity  of  macie  known 

redemption  and  sub-mortgaged  it ;  he  subsequently  joined  with  or  not- 

the  first  mortgagee  and  the  mortgagor  in  a  new  mortgage,  and, 

acting  as  solicitor  for  all  parties,  he  concealed  the  sub-mortgage 

from  the  new  mortgagee  ;  it  was  held  that  the  new  mortgagee 

was  affected  by  the  solicitor's  knowledge  of  the  sub-mortgage, 

and  took  subject  to  it.     Sir  Gr.  Turner,  L.  J.,  considered  that 

this  case  did  not  fall  within  the  exception,  which>  in  his  view, 

applied  only  to  cases  where  there  is  fraud,  independently  of 

the  question  whether  the  act  which  had  been  done  was  made 


(e)  Perry  v.  Soil,    2   De  G.    F.    &  Be  European  Bank,  Exp.  Oriental  Com- 

J.  38.  mercial  Bank,  L.  R.  5  Ch.  A.  358. 

(/)   Kennedy  v.  Green,  3   My.  &  K.  (h)   Cave  v.  Care,  15  Ch.  D.  639,  644. 

699  ;  Waldyy.  Gray,  L.  R.  20  Eq.  251.  See  Espin  v.  Pemberton,  3  De  G.  &  J. 

(y)  Kennedy  v.  Green,  sup.  ;   Thomp-  547  ;  Bolland  v.  Hart,  L.  R.  6   Ch.  A. 

ton  v.  Cartivriyht,  33  Beav.   178.     See  678. 


1330 


LOSS  OF  MORTGAGEE'S  PRIORITY. 


CHAP.  LYIII. 


Fraud  must 
have  been 
effectually 
concealed. 


Extent  of  the 
exception. 


known  or  not ;  but,  in  such  cases  as  that  then  before  his  lord- 
ship, the  question  of  fraud  wholly  depends  upon  whether  the  act 
which  has  been  done  has  been  made  known  or  not  (/). 

Secondly,  the  fraud  must  be  so  effectually  concealed  that  the 
client  himself,  or  an  independent  solicitor,  if  employed  by  him, 
would  not  have  had  his  attention  called  to  the  suspicious  cir- 
cumstances attending  the  transaction,  and  have  been  put  on 
inquiry.  So,  where  in  a  mortgage  transaction,  a  solicitor,  who 
acted  for  the  mortgagor  and  mortgagee,  committed  a  fraud 
which  affected  the  title,  and  suppressed  that  fraud  from  the 
mortgagee,  but  the  fraud  was  apparent  on  the  face  of  the  deed 
fraudulently  obtained,  it  was  held  that,  though  the  mortgagee 
would  not  otherwise  have  been  fixed  with  notice  of  the  fraud 
perpetrated  and  suppressed  by  the  solicitor,  yet  that  the  sus- 
picious circumstances  under  which  the  fraud  was  committed 
were  such  as  would  have  put  an  independent  solicitor,  if 
employed  by  the  mortgagee,  on  inquiry,  and,  accordingly, 
fixed  the  mortgagee  with  notice  of  the  fraud  as  if  he  had 
employed  such  solicitor  (/.•). 

Moreover,  the  exception  will  not  extend  so  as  to  prevent  a  client 
from  being  affected,  through  his  solicitor,  with  notice  of  matters 
relating  to  the  transaction,  other  than  the  fraud  itself,  but  which 
the  fraud  was  intended  to  conceal.  Thus,  where  a  solicitor- 
trustee  sold  trust  property,  forging  the  signatures  of  his  co- 
trustees to  the  conveyance,  to  a  purchaser  for  whom  he  acted 
as  solicitor  in  the  matter,  it  was  held  that  the  purchaser  had, 
through,  the  solicitor,  constructive  notice  of  the  trust.  Sir  R.  T. 
Kindersley,  V.-C,  in  his  judgment  in  that  case,  after  noticing 
the  argument  which  had  been  addressed  to  him,  that  the  doctrine 
of  notice  could  not  apply  to  this  case,  because  the  solicitor  was 
committing  a  fraud,  said  :  "  But  if  the  client  would  be  affected 
with  constructive  notice  of  a  trust,  the  existence  of  which  is 
known  to  his  solicitor  in  the  case  where  there  is  no  fraud,  the 
fact  that  the  solicitor  is  committing  a  fraud  in  relation  to  that 
trust  cannot  afford  any  reason  why  the  client  should  not  be 
affected  with  constructive  notice  of  the  existence  of  the  trust. 
It  is  the  existence  of  the  trust,  and  not  the  fraud,  of  which  he 
is  held  to  have  constructive  notice;  and  the  constructive  notice 


dtttrbury  v.  Wallit,  8  De  Gk 
M.  &  <;.  464.  Bee  Bolland  v.  Hart, 
I,.  B.  6  Oh.  A.  G7K  at  p.  083;  Cave  v, 


Cave,  I/.  Oh.  T>.  639. 

(/■)  Kennedy  v.  Ureal,  3  My.  &  K. 
890. 
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of  the  existence  of  the  trust  must  be  imputed  to  him,  whether     ciiap.  urm. 


there  is  a  fraud  relating  to  it  or  not  "  (/). 

A  further  exception  to  the  rule  that  a  client  or  principal  is  Exception  in 
affected  by  notice  through  his  solicitor  or  other  agent  arises  ^  °f  ^V 
where  there  is  evidence  of    conspiracy  or  collusion  between  a  tor  with  one 
solicitor  or  other  agent,  who  acts  for  both  parties,  and  one  of  for  whom 
the  parties  to  the  prejudice  of  the  other.     So,  where  on  a  mort-  he  acts- 
gage  by  a  husband  and  wife  of  the  wife's  real  estate  to  secure 
an  advance  to  the  husband,  they  falsely  informed  the  mortgagee 
that  there  was  no  settlement,  and  their  solicitor,  who  also  acted 
for  the  mortgagee  in  the  matter,  being  aware  of  the  existence  of 
a  settlement,  concealed  it  from  the  mortgagee  with  the  privity 
and  acquiescence  of  the  mortgagors,  it  was  held  that  the  mort- 
gagee was  not  affected  with  notice  of  the  settlement  (m) . 

It  may  be  here  remarked  that,  though  a  solicitor  may  be  fixed  Liability  of 
with  constructive  notice,  so  as,  through  him,  to  affect  his  client,  reSpect  of 
such  notice  will  not  necessarily  be  deemed  to  render  the  solicitor  constructive 

notice 

constructively  a  trustee,  so  as  to  be  liable  personally  to  make 
good  losses  occasioned  by  his  omission  to  make  further  in- 
quiries (n). 

The  mere  fact  that  a  loan  by  one  joint  stock  company  to  Misapplica- 
another  is  negotiated  by  persons  who  are  directors  or  officers  b   directors. 
of  both  companies,  and  that  the  mortgage  is  prepared  by  a 
solicitor   who   acts   for   both    companies,   is    not    sufficient    to 
affect  the  mortgagee  company  with  notice  of  any  illegality  in 
the  purpose  to  which  the  loan  is  to  be  applied  (o). 

Imputed  knowledge  does  not  extend  to  matters  relating  to  No  notice  of 

, .  -i     -\  •     i     /     \  motives.  &c. 

motives  and  objects  (p). 

(I)  Boursot  v.   Savage,  L.  R.  2  Eq.  (o)  Re  Marseilles  Extension  Rail.  Co., 

134,  142.  L.  R.  7  Ch.  A.  161.     See  Re  European 

(■/»)  Sharpe  v.  Foy,  L.  R.  4  Ch.  A.  Bank,  Exp.  Oriental  Commercial  Bank, 

35.     See  Keate  v.  Phillips,   18  Ch.  L\  L.  R.  5  Ch.  A.   358  ;  Re  Hampshire 

560.  Land  Co.,  Exp.  Portsea  Island  Building 

{n)    Williams  v.  miliums,  17  Ch.  D.  Soc.,  (1896)  2  Ch.  743. 

437.  {p)  Eyrex.Burmester,  10  H.L.  C.  90. 
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Section  III. 


Importance 
to  tirst  mort- 
gagee of 
delivery  of 
title  deeds. 


Effect  of 
absence  of 
deeds,  in  post- 
poning prior 
incumbrance. 


Whether 
priority  of 
Bt  cond  mort- 
gage e  enures 
for  bem  tit  of 
si  ibsequent  in- 
cumbrancers. 


Effect  of 
notii  e  that 

do  'I    an  in 
ion  <>f 
a  third  pai  'y. 


Of  Loss  of  Priority  by  Failure  to  obtain  or  retain 
Title  Deeds. 

i, — Notice  from  Absence  of  Title  Deeds. — It  has  been  seen  that, 
as  a  general  rule,  a  mortgagee  is  entitled  to  expect  from  a  mort- 
gagor conveying  any  property  or  interest  therein,  delivery  of 
all  deeds  and  documents  of  title  relating  to  such  property  or 
interest,  of  which  the  mortgagor  himself  has  the  right  of 
custody  (q). 

It  is  obvious  that  if  the  mortgagor,  instead  of  delivering  the 
title  deeds  to  the  first  mortgagee,  is  allowed  to  retain  them  in 
his  own  possession,  he  will  be  thereby  enabled,  by  suppressing 
the  prior  mortgage,  to  deal  with  the  property  as  if  he  were  the 
owner  of  it  free  from  incumbrances ;  and,  accordingly,  in  order 
to  prevent  a  subsequent  incumbrancer  or  purchaser  who  has  no 
notice  of  the  mortgage,  from  being  defrauded,  a  prior  mort- 
gagee, who  has  allowed  the  mortgagor  to  retain  or  regain 
possession  of  the  title  deeds,  has  been  postponed  to  a  subsequent 
incumbrancer  or  purchaser  for  value  without  notice,  who  has 
obtained  from  the  mortgagor  delivery  of  the  deeds. 

Where  priority  is  gained  by  a  second  incumbrancer  over  the 
first  by  obtaining  possession  of  the  title  deeds,  such  priority 
does  not  enure  to  a  third  incumbrancer  as  a  matter  of  course ; 
it  does  where  the  third  incumbrancer  has  ascertained  that 
the  deeds  are  in  the  possession  of  the  second  incumbrancer 
apparently  as  first  mortgagee  (;•). 

As  the  delivery  of  the  title  deeds  gives  an  assurance  of  the 
character  of  first  incumbrancer,  and  generally  speaking,  that 
the  legal  estate  is  acquired  by  the  conveyance,  so  the  non- 
delivery of  the  title  deeds,  until  otherwise  explained,  is  an 
intimation  that  there  may  be  a  prior  incumbrancer  to  whom 
they  have  been  delivered  (s). 

Notice  that  the  title  deeds  are  in  the  possession  of  a  third 
person  will  generally  bo  suflieient  to  set  a  purchaser  or  mort- 
gagee upon  inquiry,  to  ascertain  whether  the  party  holding  the 
deeds  has  a  oharge  or  claim  on  the  estate,  and  may  bo  hold, 


(,/)  Ante,  p.  B08.  L346  et  seq. 

,     Olarh  v.  Pabner,  2]  Oh.  I).  121.  (.*)  Dav.    Oonv. 

:•■    further  on  thi.s  point,  inji",  pp.      pp.  ~:;'-*.  '-io. 
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under  the  circumstances,  to  be  notice  of  the  nature  and  amount     chap.  rvm. 
of  such  charge  or  claim  (t). 

An  equitable  mortgagee  by  deposit  of  title  deeds  will  have 
preference  over  a  subsequent  purchaser  or  mortgagee  of  the 
legal  estate,  with  notice  of  the  charge  by  deposit  (»).  And 
notice  will  be  implied  from  the  nature  of  the  transaction,  as  if 
the  subsequent  purchaser  or  mortgagee  was  informed  that  the 
creditor  was  in  possession  of  the  title  deeds,  and  neglected  to 
make  inquiry  for  what  purpose  he  held  them,  which  is  crassa 
negligentia  (#). 

But  notice  that  the  deeds  are  in  the  possession  of  the  solicitor  Possession  of 
of  the  depositor  is  not  notice  of  an  equitable  mortgage  of  such  ^i[cjfo^or  8 
solicitor,  because  it   is  in  the  usual  course  of  affairs  that  the 
solicitor  should  hold  his  client's  deeds  (//). 

The  decision  in  the  case  of  Whitbrcact 'v.  Jordan  (s),  so  far  as  Whitbreadv. 
it  may  be  regarded  as  based  on  the  general  rule  above  referred 
to,  affords  an  instance  of  a  somewhat  stringent  application  of 
that  rule,  so  as  to  affect  a  mortgagee  with  notice  of  a  prior 
charge  by  reason  of  absence  of  title  deeds.  In  that  case,  the 
plaintiffs  were  brewers,  and  Jordan  was  a  publican  whom  they 
supplied  with  beer.  Jordan,  in  accordance  with  the  usual  prac- 
tice obtaining  between  publicans  and  brewers  in  the  metropolis, 
deposited  the  title  deeds  of  the  property  with  the  plaintiffs 
to  secure  an  advance ;  he  afterwards  gave  to  one  B.  a  legal 
mortgage  of  the  property  as  security  for  an  antecedent  debt. 
B.,  at  the  time  of  taking  the  security,  had  notice  of  Jordan's 
debt  to  the  plaintiffs  and  of  the  practice  existing  between 
brewers  and  publicans,  but  he  made  no  inquiry  of  the  brewers. 
It  was  held  that,  under  these  circumstances,  B.  had  construc- 
tive notice  of  the  plaintiffs'  equitable  charge,  inasmuch  as  the 
absence  of  title  deeds  put  him  on  inquiry  which  he  omitted  to 
make. 

But  it  has  been  repeatedly  held  that  the  mere  absence  of  the  More  absence 
title  deeds  will  not  per  se  postpone  a  legal  mortgagee  to  a  subse-  noticg# 
quent  incumbrancer  who  obtains  possession  of  the  deeds  by  fraud 

{t)  Birch  v.  Ellames,  2  Anst.   427  ;  {;/)  Bozon  v.  Williams,  3  T.  &  J.  150. 

Hiern  v.  Mill,  13  Ves.  114  ;  Lhyden  v.  And  see  Lloyd  v.  Attwood,  3  De  G-.  & 

Frost,   3  My.  &  Cr.   670;  Haxjield  v.  J.  614,  651.    But  see  Richards  v.  Plattel, 

Burton,  L.  ft.  17  Eq.  15.  Cr.  &  Ph.  79. 

(«)  Jones  v.  Williams,  24  Beav.  47  ;  (~)   1  T.  &  C.  Exch.  303  ;   4  T.  &  C. 

Leigh  v.  Lloyd,  35  Beav.  455.  Ex.  App.   563.     See  also  Maxjield  v. 

(a-)  Hiern  v.  Mill,  13  Ves.  314.  Burton,  L.  R.   17  Eq.  15  ;  Spencer  v. 

Clarke,  9  Ch.  D.  141. 
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.chap.  ltih.  of  the  mortgagor,  nor  affect  such  a  mortgagee  with  notice  of  the 
lien  of  a  prior  incumbrancer  in  whose  possession  the  deeds  are,  if 
the  mortgagee,  having  the  protection  of  the  legal  estate,  has  made 
and  prosecuted  with  due  diligence  inquiries  as  to  the  deeds, 
and  has  been  given  a  reasonable  excuse  for  their  non-production. 
In  such  a  case,  there  is  no  sufficient  proof  of  fraud  or  gross 
negligence  on  his  part  as  to  affect  him  with  constructive 
notice  (a).  Thus  a  legal  mortgagee,  though  without  the  title 
deeds,  was  not  fixed  with  notice,  where  he  had  inquired  and 
was  assured  by  the  mortgagor  that  all  the  title  deeds  had  been 
delivered  to  him  (b)  ;  so  where  the  mortgagor  promised  to 
deliver  the  deeds,  but  at  the  time  of  the  execution  of  the  mort- 
gage made  some  excuse  for  not  doing  so,  as  that  they  were  in 
the  country  (c)  ;  and  generally  where  the  mortgagee  is  misled 
by  false  information  (d).  But  the  false  information  will  be  no 
excuse,  if  the  truth  can  be  arrived  at  by  inquiry  from  other 
persons ;  as  where  a  puisne  mortgagee  was  informed  that  the 
prior  incumbrancer  only  had  a  judgment  or  warrant  of  attorney 
when  he  really  had  a  mortgage  (e).  So,  where  the  mortgage 
being  of  a  reversion,  the  mortgagor  asserted  that  the  deeds  were 
in  the  hands  of  a  tenant  for  life  (/). 
False  answers  In  Jones  v.  Smith  ([/),  a  mortgagee  having  notice  that  a  settle- 
as  t^deedT.  ment  was  executed  on  the  marriage  of  the  mortgagor  and  his 
wife,  but  being  informed  that  it  did  not  relate  to  the  husband's 
real  estate,  was  held  not  to  have  constructive  notice  of  the 
contents  of  the  settlement,  which  in  fact  included  the  property 
mortgaged.  So,  in  Frazcr  v.  Jones  (h),  it  was  held  that  a 
statement  falsely  made  by  the  mortgagor,  and  recited  in  the 
mortgage  deed,  that  he  had  already  made  a  prior  charge  in 
favour  of  a  third  person,  did  not  make  it  incumbent  on  the 
mortgagee  to  inquire  into  the  truth  of  such  prior  charge,  and 

(a)  Flumb   v.   Fluitt,    2  Anst.  432  ;  (e)  Head  v.  Egerton,  3  P.  Wms.  280 ; 

Evan*   v.  Bieknell,  6  Ves.  174;   Tourlc  Plumb  v.  Fluitt,  sup. ;  Unritt  v.  Loose- 

v.  Hand,  'l    Bro.  C.  C.  650;  Heiritt  v.  more,  2  Anst.  432;   TEspin  v.  Teniberton, 

I re,   9   ll.i.  449,  458;  Cohjer  v.  3  De  G.  &  J.  547. 

/       '.    6    II.    L.    C.    005;  Roberts   v.  (d)  Jones  v.  Smith,  1   Ha.  43  ;  Jones 

Croft,  2  Do  G.  &  J.  1  ;   Terry Serrick  v.  Williams,  24  Beav.  47. 

v.  Attwood,  -i   DeG-.  &  J.  37;   Atter-  (<■)  Ladbroke  v.  Lee,  4  Do  G.  &  S. 

/.//,->/  v.  ir.it/is,  h  Do  G.  M.  &  G.  154  j  106;    Taylor    v.    Baker,   6   Pri.    306; 

E          ■•     ■'       or,  9  l'ii.  262  ;   Hipkitu  Eeathorne  v.  Darling,  1  Moo.  P.  C.  5  ; 

v.   Amery.   2   Qifl.   292:    Uatoliffe  v.  Broadbent  v.  Barlow,  S  De  Q-.  F.  &  J. 

Barnard,  L.   B,  6  Oh.  A.  662 :'  Agra  670. 

/;    /  v.  Barry,  L.  B.  7  II.  L.  186.  (./)  Sco  Iburle v. Sand,  2  Bro.  C.  C. 

Tenner  \ .  Jemmett,   Ponbl.    Eq.  660. 

(.Ml,  ed  ,    Vol.    I.   p.    L66 ;    Eunt   v.  (</)  I  Ha.  43. 

/          .'  De  Gh  I'.  &  -I.  678  ;   Dixon  v.  (A)  17  L.  J.  Ch.  353. 
Muekletton,  L.  R.  k  Oh.  A.  166. 


ABSENCE  OF  TITLE  DEEDS.  1335 

was  an  excuse  for  not  demanding  production  of  the  title  deeds,     chap.  i.vm. 
which  were,  in  fact,  retained  by  the  mortgagor,  and  were  after- 
wards deposited  by  him  with  a  subsequent  mortgagee  as  secu- 
rity for  a  loan ;  and,  accordingly,  that  the  false  recital  did  not 
operate  to  enlarge  and  give  priority  to  the  subsequent  mortgage. 

So,  where  a  joint  stock  company  issued  debentures  charging 
all  its  property,  present  and  future,  with  a  proviso  that  the 
company  should  not  create  any  mortgage  or  charge  in  priority 
to  the  debentures,  and  subsequently  gave  a  mortgage  of  a 
specific  fund  to  a  third  person  to  secure  a  loan  ;  the  solicitor  of 
the  mortgagee  knew  of  the  issue  of  debentures,  but  being  misled 
by  the  managing  director  of  the  company  into  believing  that 
they  were  issued  in  such  a  form  as  not  to  affect  his  client's 
security,  he  did  not  require  production  of  the  form ;  the  mort- 
gagee gave  notice  to  the  holders  of  the  fund  before  the  deben- 
ture holders :  it  was  held  that  the  mortgagee  was  not  affected 
with  constructive  notice  of  the  restrictive  clause  in  the  deben- 
tures so  as  to  lose  his  priority  over  the  debenture  holders  (/). 

It  may  be  observed  that  the  case  of  Whitbread  v.  Jordan  (/>•)  Remarks  on 
is  distinguishable  from  the  last-mentioned  cases  on  the  ground  Cagef.omg 
that  in  the  latter  cases  the  subsequent  mortgagee  did  inquire 
as  to  the  absent  title  deeds,  and  received  misleading  answers 
with  regard  to  them ;  but  in  the  former  case,  the  second  mort- 
gagee did  not  make  any  inquiry  whatsoever;  moreover,  the 
decision  in  that  case  appears  to  have  been  mainly  based  on  the 
ground  that  the  second  mortgagee  had  wilfully  and  designedly 
abstained  from  inquiry  of  the  brewers,  so  as  to  be  guilty  of 
wilful  blindness,  bringing  the  case  within  the  second  class  of 
cases  referred  to  in  Jones  v.  Smith  (I),  in  which  a  mortgagee  or 
purchaser  will  be  affected  with  constructive  notice  where  the 
Court  is  satisfied  that  he  has  wilfully  abstained  from  inquiry  for 
the  purpose  of  avoiding  notice.  This  decision  was  approved  by 
Lord  Lyndhurst  on  the  hearing  of  Jones  v.  Smith  on  appeal  (m), 
and  his  lordship  considered  that  the  case  was  one  at  least  of 
negligence  so  gross,  if  not  of  wilf  id  blindness,  that  if  allowed  it 
would  be  a  cloak  to  fraud. 

In  the  subsequent  case  of  West  v.  Reid  (ji),  Wigram,  V.-C, 
explained  that,  in  laying   down   the   above   rule  in  Jones   v. 

(<)  English    and    Scottish   Mercantile  App.  563. 
Investment  Trust  v.  Brunton,  (1892)  2  {!)  1  Ha.  43. 

Q.  B.  700,  C.  A.  {m)   1  Ph.  255. 

(A)   1  Y.  &  C.  Ex.  303 ;  4  Y.  &  C.  («)  2  Ha,  249. 
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to  deeds. 


Incomplete 
inquiry. 


Smith  (o),  he  did  not  mean  to  exclude  cases  of  negligence  so 
gross  (crassa  negligentid)  that  a  Court  might  treat  it  as  evidence 
of  fraud,  impute  a  fraudulent  motive  to  it,  and  visit  it  with  the 
consequence  of  fraud,  though  morally  speaking  the  party- 
charged  might  be  perfectly  innocent. 

The  rule  is  well  settled  that  if  a  mortgagee  makes  no  inquiry 
after  the  title  deeds,  that  is  such  gross  negligence  as  will 
]Dostpone  him  to  the  lien  of  a  person  in  whose  possession  they 
are  (p). 

So  where  the  trustee  of  a  marriage  settlement,  whereby 
certain  leasehold  houses  had  been  assigned  to  him,  made  no 
inquiries  as  to  the  title  deeds  which  had  been  previously 
deposited  by  the  settlor  with  his  bankers  as  security  for  a  loan, 
it  was  held  that  the  omission  to  inquire  prevented  the  trustee 
from  availing  himself  of  his  legal  estate,  so  as  to  obtain  priority 
over  any  advances  made  by  the  bank  previously  to  their  receipt 
of  notice  of  the  settlement  (q) . 

A  purchaser  of  leaseholds,  having  paid  part  of  the  purchase - 
money  without  calling  for  the  deeds,  was  fixed  with  notice  of  a 
concealed  deposit  thereof,  but  not  of  a  deposit  of  a  si^urious 
lease  (>■). 

A  mortgagee  is  not  to  be  postponed  because  he  has  not  made 
all  the  inquiries  after  the  deeds  which  could  or  might  have  been 
made  (s)  ;  and  it  may  perhaps  be  considered  that  the  decision 
in  Whitbread  v.  Jordan  (7)  went  too  far,  and  cannot  well  be 
reconciled  with  later  cases. 

If  a  mortgagee  makes  inquiry  and  receives  incomplete  infor- 
mation, lie  is  bound  to  prosecute  his  inquiry  until  he  is  satisfac- 
torily and  completely  informed  as  to  the  state  of  the  title; 
where  a  party  relies  on  his  ignorance  of  facts,  he  must  show  not 
only  that  he  had  not  the  information,  but  that  he  could  not 
with  reasonable  diligence  obtain  it  (u). 

Where  a  legal  mortgage  was  taken  without  obtaining  the 
title  deeds  upon  a  representation  that  they  were  held  on  behalf 
of  b  prior  equitable  incumbrancer,  and  the  mortgagee  made  no 
further  inquiries  as  to  tite  deeds,  he  was  postponed  to  a  subsequent 


II       r; 
Worthington  v.  Morgan,  16  Sim. 
647  ;  Stein  v.  8tein,  L6  W.  I:    69    [r   . 
'  )g%U ,,-  v.  Jeaffireeon,  2  Gift.  858  ; 
Spencer  v.  Clarke,  9  <  lh.  I>.  187. 

/  Batik ""/  Co,  v.  Jont  .  '-'-'■> 

Ch.  I).  221. 


{>■)  Eipkina  v.  dmery,  2  Gilt'.  292. 

(.v)  Hewitt  v.  Loosemore,  9  Ha.  449 ; 
Espin  v.  Pemberton,  '■'<  !><•(!.  &  J.  547. 

(/)  I  Y.  &  0.  Ivx.  828,  ante,  p. 
1841. 

(/<)  liasoii  v.  Wareing,  li>  Buav.  151, 
166. 
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incumbrancer,  who  had  no  notice  of  the  legal  mortgage,  and    chap.  lviu. 
had  obtained  possession  of  the  deeds  (.r). 

The  result  of  the  authorities  above  cited  appears  to  be  that  a  Result  of  the 
legal  mortgagee  will  not  be  postponed  to  a  prior  equitable 
incumbrancer  merely  by  the  absence  of  the  title  deeds,  where  he 
has  obtained  his  security  without  fraud  or  very  gross  negligence 
on  his  part  (>/) ;  otherwise,  where  he  has  knowledge  of  such  facts 
as  would  lead  any  honest  man  to  make  inquiries,  and  he  avoids 
doing  so  (z). 

A  distinction  in  fact  was  made  in  Plumb  v.  Fluitt  (a),  between 
a  mortgagee  lending  money  on  a  security,  and  one  who  takes 
a  security  for  a  pre-existing  debt,  as  fraud  may  more  readily 
be  imputed  from  an  absence  of  inquiry  for  the  deeds  in  the 
latter  case  than  the  former,  but  there  is  no  distinction  in  law  (b) . 

ii, — In  what  Cases  Omission  of  Mortgagee  to  obtain  or  retain 
Possession  of  Title  Deeds  will  postpone  his  Security. — The  ques- 
tion as  to  what  will  amount  to  want  of  reasonable  diligence  on 
the  part  of  a  prior  mortgagee  in  not  calling  for  the  title  deeds, 
so  as  to  give  to  a  puisne  mortgagee,  who  is  in  possession  of  the 
deeds,  a  preference  over  him,  has  been  made  the  subject  of  much 
discussion. 

The   early  doctrine  certainly  was,  that  the   mere   want   of  Former 

,  .  ,  ppi  ii  l      2  j-i       -c     i.  doctrine  that 

possession  was  such  evidence  ot  fraud  on  the  part  ot  me  nrst  want  of 
incumbrancer,  though  clothed  with  the  legal  estate,  as  of  itself  possession 

'  °  °  .    .  indicated 

to  postpone  his  security  (c) .  A  contrary  opinion  was,  however,  fraud, 
entertained  by  Lord  Thurlow,  who  held  there  must  be  a  volun- 
tary leaving  of  the  title  deeds  to  entitle  the  second  mortgagee 
to  postpone  the  prior  incumbrancer  (d).  The  like  opinion  was 
entertained  by  Lord  Cowper  (e),  and  confirmed  by  a  decision 
of  the  Court  of  Exchequer,  in  Plumb  v.  Fluitt  (/).  In  Evans  v. 
Bicknell(g),  Lord  Eldon,  0.,  denied  it  to  be  an  old-established 

(x)  Garnham  v.   Skipper,   55   L.  J.  (c)  See  Eyall  v.  Rolle,  1  Atk.  165  ; 

Ch.  263.  Goodtitle  v.  Morgan,  1  T.  R.  762;  and 

(y)  Plumb  v.  Fluitt,  Fonb.  Eq.  5th  Evans  v.  Mcknell,  6  Ves.  183;  Eighty. 

ed.,  Vol.  I.,  p.  167  n.    See  sup.  Worth-  Buckuell,  2   B.  &  Ad.   278  ;    Mead  v. 

ington  v.  Morgan,  16  Sim.  547.  Egerton,  3  P.  Wins.  280. 

\~)    Whitbread  v.  Jordan,   1   T.   &  C.  (d)   Tourle  v.  Rand,  2  Bro.  C.  C.  650 ; 

Ex.  328  ;    Maxfield  v.   Burton,   L.   R.  and  Tenner  v.  Jemmatt,  there  cited  in 

17  Eq.  15  ;  Spencer  v.  Clarke,  9  Ch.  D.  note,  p.  652. 

141.  <e)  Peter  v.  Russel,  2  Vern.  726. 

(a)  Sup.  \f)  Fonb.  Eq.  5th  ed.,  Vol.  I.,  p. 

(4)  Baillie   v.    McKewan,    35    Beav.  167  ;  2  Anst.  432. 

177.  (g)  Sup.     And  see  Alien  x.  Knight, 

16  L.  J.  Ch.  370. 

N  N  2 
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rule  that  a  second  mortgagee  with  the  title  deeds,  without  notice 
of  any  prior  incumbrance,  should  be  preferred.  In  Banict  v. 
Weston  (/),  the  point  was  given  up  without  argument ;  and  in  a 
later  case  (£),  the  counsel  admitted  the  general  doctrine,  but 
endeavoured  to  establish  collusion  and  fraud,  in  which  he  failed. 
The  result  of  these  decisions  seems  to  be  to  establish  the  principle 
that  the  want  of  possession  of  the  title  deeds  by  the  first  mort- 
gagee is  open  to  explanation,  and  is  only  prima  facie,  and  not 
conclusive  evidence,  of  fraud  (/). 

In  a  recent  case  (m),  Sir  E.  Fry,  L.  J.,  in  delivering  the 
judgment  of  the  Court  of  Appeal,  after  reviewing  the  earlier 
decisions  on  this  point,  thus  summed  up  the  law  on  the  subject : 
"  The  authorities  which  we  have  reviewed  appear  to  us  to  justify 
the  following  conclusions  :  (1)  That  the  Court  will  postpone  the 
prior  legal  estate  to  a  subsequent  equitable  estate  (a)  where  the 
owner  of  the  legal  estate  has  assisted  in  or  connived  at  the  fraud 
which  has  led  to  the  creation  of  a  subsequent  equitable  estate, 
without  notice  of  the  prior  legal  estate,  of  which  assistance  or 
connivance  the  omission  to  use  ordinary  care  in  inquiry  after 
or  keeping  title  deeds  may  be,  and  in  some  cases  has  been  held 
to  be,  sufficient  evidence,  where  such  conduct  cannot  otherwise 
be  explained;  (b)  where  the  owner  of  the  legal  estate  has 
constituted  the  mortgagor  his  agent  with  authority  to  raise 
money,  and  the  estate  thus  created  has,  by  the  fraud  or  mis- 
conduct of  the  agent,  been  represented  as  being  the  first  estate. 
But  (2)  that  the  Court  will  not  postpone  the  prior  legal  estate 
to  the  subsequent  equitable  estate  on  the  ground  of  any  mere 
carelessness  or  want  of  prudence  on  the  part  of  the  legal 
owner." 

First.  In  the  following  cases  the  legal  mortgagee  was  post- 
poned by  reason  of  his  having  assisted  in  or  connived  at  fraud 
by  neglecting  to  obtain  or  keep  the  title  deeds. 

"Where  a  first  mortgagee,  who  took  a  conveyance  of  the  legal 
estate,  omitted,  on  completion  of  his  mortgage,  to  obtain  the 
title  deeds  from  the  mortgagor,  who,  being  thus  enabled  to  show 
a  good  title,  mortgaged  the  property  to  a  second  mortgagee 


(i)  12  V-'H.  I :',::. 

[fartinea  v.  Cooper,  '-  Kuhh.  198. 

(/)  Farrow  v.  Beet,  i  Bear.  1H; 
,sin i ,, ,  v.  si,  vent,  'i  Coll.  20.  Ami  Bee 
Beckett  v.  Cordley,  1  Bro.  0.  0.  368, 
which  wee  decided  on  the  same  prin- 
ciples; Vaynt  v.  Oompton,  2  if.  &  0. 


Ex.  467;  Brown  v.  Stedmcm,  44  W.  R. 

468;    Taylor  v.  Bussell,  (1892)   A.   C. 
244. 

(in)  Northern  Counties  of  England,  $o. 
Co.  v.  //  "hipp,  26Ch.  I).  482,  at  p.  494, 
<  I.  A.  Src  Union  Bank  of  Loudon  v. 
Kent,  89  Oh.  D.  238,  0.  A. 
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without  notice  of  the  first  mortgage,  it  was  held  that  the  first  chap,  lviii. 
mortgagee  must  be  postponed,  as  he  must  be  deemed,  under  the 
circumstances,  to  have  been  accessory  to  drawing  in  the  second 
mortgagee  to  lend  his  money  (■») .  So,  where  a  mortgagee,  by 
demise  for  a  term  of  years,  negligently  left  the  conveyance  of 
the  fee  in  the  hands  of  the  mortgagor,  who  deposited  it  with 
another  person  as  security  for  a  loan,  notice  of  the  prior  mort- 
gage not  being  proved,  and  being  denied  by  the  answer,  it  was 
held  that  the  depositee  was  entitled  to  priority  over  the  prior 
mortgagee  (o) .  In  both  the  cases  here  referred  to,  it  was  held  that 
the  first  mortgagee  could  not  claim  delivery  of  the  deeds  except 
upon  payment  of  all  that  was  due  upon  the  security  by  deposit. 

Where  a  legal  mortgagee,  under  circumstances  amounting  to 
wilful  negligence,  allows  the  mortgagor  to  retain  the  title  deeds, 
he  will  lose  his  priority,  not  only  as  against  a  second  mort- 
gagee, who  has  obtained  the  deeds,  but  also  as  against  any  sub- 
sequent incumbrancer  who  makes  inquiry  and  ascertains  the 
position  of  the  deeds,  and  lends  his  money  in  the  belief  that  the 
holder  of  the  deeds  is  the  only  prior  incumbrancer  (_p). 

These  rules  apply  so  as  to  deprive  a  purchaser  of  the  protec- 
tion of  the  legal  estate.  Thus,  if  the  vendor  convey  the  legal 
estate,  but  is  allowed  by  the  purchaser  to  retain  the  title  deeds, 
an  equitable  deposit  thereof  by  the  vendor  is  preferred  to  the 
legal  estate  (q)  ;  so,  also,  where  a  purchaser  of  leaseholds  omitted 
to  require  the  counterpart  of  an  underlease  which  had  been 
deposited  by  the  vendor  by  way  of  equitable  mortgage  (r) . 

So,  in  an  Irish  case  (s),  where  purchasers  of  leaseholds  entered 
on  the  premises,  and  expended  money  in  erecting  buildings 
thereon,  without  taking  an  assignment  of  the  lease  or  obtaining 
the  title  deeds,  and  the  vendor  subsequently  deposited  the  deeds 
with  a  bank  as  security  for  an  advance  to  himself :  it  was  held 
that  the  bank,  though  they  had  not  called  for  a  legal  mortgage, 
were  entitled  in  priority  to  the  purchasers  to  the  extent  of  all 
advances  made  on  the  security  of  their  equitable  mortgage  prior 
to  notice  of  the  claim  of  the  purchasers. 

Where  two  mortgages  of  the  same  estate  are  made  simul-  Simultaneous 
taneously  to  two  persons,  one  of  whom  has  the  deeds  delivered 

(u)  Head  v.  Egerton,  3  P.  Wms.  280.  (?)  Peto  v.  Hammond,  30  Beav.  495. 

See  Stanhope  v.  Earl  Verney,  2  Ed.  81.  \r)  Franklin  v.  Howes,  24  L.  T.  N.  S. 

(o)    Wiseman  v.   Westland,  1  Y.  &  J.  348. 

117.      See    Worm  aid  x.    Maitland,     35  (s)  Be  Shane's  Estate,  (1895)  1  Ir.  R. 

L.  J.  Ch.  69.  146. 

{p)  Clarke  v.  Palmer,  21  Ch.  D.  124. 
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to  him  and  the  other  makes  no  inquiry  for  them,  the  latter  is 
postponed  (s) . 

Again,  if  a  legal  mortgagee  who  has,  in  the  first  instance, 
obtained  possession  of  the  title  deeds  afterwards  hands  them 
back  to  the  mortgagor,  unless  for  a  sufficient  reason  and  for 
a  proper  purpose,  he  will  be  liable  to  lose  his  priority.  Thus, 
where  a  legal  mortgagee  handed  the  deeds  over  to  the  mort- 
gagor, who  deposited  them  with  a  third  person  as  a  security  for 
an  advance,  it  was  held  that  the  prior  mortgagee  could  not  set 
up  his  legal  estate  so  as  to  claim  priority  over  the  security  by 
deposit  (t). 

So,  also,  where  the  transferee  of  a  mortgage  by  giving  up  the 
title  deeds,  other  than  the  deed  of  transfer,  to  the  transferor, 
who  was  the  solicitor  of  the  mortgagor,  in  order  that  an  abstract 
might  be  prepared  for  a  sale  of  the  estate,  enabled  the  solicitor 
to  sell  the  estate  as  unencumbered,  and  abscond  with  the 
purchase-money  (u). 

Similarly,  if  a  mortgagee  by  deposit  of  deeds  returns  the 
deeds  to  the  mortgagor,  or  parts  with  them  to  another  creditor 
with  the  consent  of  the  mortgagor  on  an  undertaking  that  the 
deeds  shall  be  restored  to  the  mortgagee  on  payment  of  the 
other  creditor's  debt,  the  mortgagee  will  lose  his  security  (a?)  ; 
but  the  debt  due  to  the  mortgagee  will  not  be  cancelled  by  a 
return  of  the  deeds  to  the  mortgagor  (>/) . 

Where  a  lessee  made  a  legal  mortgage  of  his  term  to  secure  an 
advance,  and  afterwards  he  purported  to  execute  another  legal 
mortgage  of  the  same  property  to  another  person  to  whom  the 
lease  was  delivered ;  it  was  held  that,  inasmuch  as  no  explana- 
tion was  forthcoming  as  to  how  the  lease  came  to  be  in  the 
possession  of  the  mortgagor  at  the  time  of  the  second  advance, 
the  priority  of  the  first  mortgage  was  lost  (z) . 

Secondly,  a  legal  mortgagee  may  loso  the  protection  of  the 
Legal  estate  so  as  to  be  postponed  to  a  subsequent  incumbrancer 
without  ii<  it  ice,  if  he  allows  the  mortgagor  to  retain  the  title 
deeds,  or  bands  them  back  to  him  with  authority  to  raise  money 
by  means  "I  them;  in  which  case,  it'  the  mortgagor  exceeds  the 


Hopgood  v.  I'.i  i".  i.  '■',  De  Gt.  J.  & 
8.  I  16. 

(  ih.,,1,  v.  Saunders,  2  II.  &  M. 
242.  s.c  Fogg  v.  James,  8  L,  T. 
N.  s.  5;  layard  v.  Maud,  L.  R.  I 
I       397. 


it)  Stevens  v.  Stevens,  2  Coll.  20. 

ft  Driscoll,  lr.  Et.  I  Eq.  285. 

/in,-./  v.  Beach,  :>  Bladd.  851. 

Jones  v.  Rhind,  17  W.  R.  1091. 
Bee  Spencer  v.  Clarke,  1)  Oh.  D.  137; 
Mason  v.  Rhodes,  M  L.  T.  322. 
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limits  of  his  authority,  the  legal  mortgagee  will  lose  his  priority     chap.  lvih. 
as  against  the  subsequent  incumbrancer  to  the  full  extent  of  the 
money  so  raised  by  the  mortgagor. 

So,  where  a  first  mortgagee  allowed  the  title  deeds  to  remain  Allowing 
in  the  possession  of  the  mortgagor,  to  enable  him  to  give  another  ™°ain  teeds° 
limited  security,  and  the  mortgagor  made  several  mortgages  for  purposes 
beyond    the    one    contemplated,    the    subsequent    mortgagees  loan, 
having  no  notice  of  the  first  mortgage :  it  was  held  that  the 
first  mortgagee  must   be  postponed   to  them,  and  that  notice 
of  the  first  mortgage  ought  to  have  been  indorsed  on  the  last 
purchase  deed  (a). 

Where  a  mortgagee  of  leaseholds  lent  the  lease  to  the  mort-  Loan  of  lease 
gagor  to   enable  him   to  raise  money  upon   it,  directing  the  of^advancef 
mortgagor  to  inform  the  proposed  lender  of  the  prior  charge  from  tllir(i 
and  the  mortgagor  deposited  the  lease  with  his  bankers  as  a 
security  for  a  loan  without  giving  them  notice  of  the  mort- 
gage, it  was  held  that  the  mortgage  must  be  postponed  to  the 
dej^osit  (b). 

Although  a  mortgagee  of  a  lease  has  the  legal  title  to  the  Mortgagee 
lease,  he  cannot  recover  possession  of  it  if  he  has  permitted  the  recover  lease 
mortgagor  to  deposit  it  with  a  third  party  for  value  without  deposited, 
notice  (c). 

Thirdly,  the  prior  legal  estate  will  not  be  postponed  to  the  Prior  security 
subsequent  equitable  estate  on  the  ground  of  any  mere  care-  whero'omis^ 
lessness  or  want  of  prudence  on  the  part  of  the  legal  owner  in  sion  to  obtain 

,..  ..  ,       ,      ,      .  n  >pi       deeds  is  owing 

not  obtaining  the  title  deeds  m  the  first  instance  ;    or  11  he  to  mere  want 
parts  with  them  for  a  proper  purpose,  though  the  result  of      prudence, 
allowing  the  mortgagor  to  have  possession  of  the  deeds  may 
enable  him  to  deal  with  the  property,  concealing  the  mortgage 
from  a  subsequent  incumbrancer  or  purchaser. 

It  is  not  negligence  to  leave  documents  in  the  possession  of  Where  deeds' 
the  joint  owner  or  co-partner  (d)  ;  or  of  trustees,  where    the  persons  en- 
mortgage  was  only  a  part  execution  of  a  trust  to  raise  a  larger  titled  thereto, 
sum,  and  the  possession  of  the  deeds  by  the  trustees  was  indis- 
pensable (e). 

So,  also,  trustees  will  not  lose  priority  by  reason  of  their  Trustee 
allowing  a  co-trustee  to  have  possession  of  the  title  deeds  of  in  possession 


of  co-trustee. 


(a)  Perry -Herrick  v.  Athcood,  2  De  (c)  Owen  v.  Knight,  5  Sc.  307. 

Gr.   &  J.    21.     See  Brocklesby  v.    Tern-  (d)   Cottam  v.  Eastern   Counties  Rail, 

perance  Permanent  Building  Soc.,  (1895)  Co.,  1  J.  &  H.  243  ;   Carter  v.  Carter, 

A.  C.  173.  3  K.   &  J.   617  ;   Cavanch-r  v.  Baited, 

{b)  Briggs  v.  Jones,  L.  R.  10  Eq.  92.  L.  E.  9  Ch.  A.  79. 

See  Peter  v.  Russell,  2  Vern.  726.  (e)  Harper  v.  Fauldcr,  4  Madd.  129. 
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property  over  which  they  have  a  mortgage.  Thus,  where  a 
person  borrowed  money  from  the  trustees  of  a  settlement  on  the 
security  of  a  mortgage  of  leasehold  property,  and  delivered  to 
them  the  title  deeds  :  he  afterwards  became  one  of  the  trustees, 
and,  in  that  capacity,  obtained  possession  of  the  deeds,  and 
deposited  them  with  his  bankers  as  security  for  an  advance  to 
himself :  it  was  held  that  the  trustees  had  priority  over  the 
bankers  (/). 

A  mortgagee  will  not  lose  his  priority  on  the  ground  of 
negligence  in  parting  with  the  title  deeds  of  the  mortgaged 
property,  merely  because  he  delivers  them  for  safe  custody  to 
his  solicitor,  who  fraudulently  avails  himself  of  possession  of  the 
deeds  to  obtain  an  advance  on  the  security  of  the  property  from 
a  person  who  has  no  notice  of  the  fraud  (g) . 

Where  a  vendor,  after  entering  into  a  binding  contract  for 
sale,  but  before  completion,  deposited  the  title  deeds  to  secure 
an  advance  with  a  third  person,  it  was  held  that  the  right  of 
the  purchaser  to  conveyance  of  the  property  on  payment  of 
the  purchase-money  was  paramount  to  the  equitable  mortgage 
by  deposit,  and  that  the  possession  of  the  title  deeds  gave  no 
priority  to  the  mortgagee,  for  inasmuch  as  the  purchaser  had, 
as  yet,  no  control  over  the  deeds,  there  was  no  negligence  on 
his  part  in  respect  of  them  (//). 

So,  where  the  deeds  relate  also  to  other  property  not  com- 
prised in  the  mortgage,  it  is  not  negligence  to  leave  them  in 
the  possession  of  the  owners  of  such  property  (i). 

A  registered  mortgage  by  assignment  of  a  lease  was  held  to 
prevail,  although  the  lease  was  left  with  the  lessee,  who  was  thus 
enabled  to  surrender  the  lease  and  obtain  a  new  one,  there  being 
no  fraud  in  the  assignee  (/.). 

Where  the  title  deeds  had  been  left  by  the  mortgagee  in  the 
hands  of  the  mortgagor,  under  a  false  statement  made  by  the 
latter  thai  he  had  already  deposited  them  with  a  third  person, 
il  was  held  not  sufficient  to  postpone  tho  mortgagee  to  a  subse- 
quenl  incumbrancer,  though  tho  mortgagco  made  no  inquiries 
fl     to  the  truth   of  such  deposit  (/).     13ut  the  excuse  for  not 


/      //    / 1 1     \.    Chamh  rs,    W.    N. 

v.   Bramwell,  \V.  N.  (18901 
72,  0.   \ 

h     Flynn  v.  Fountain,  W.  N.  (1889) 

Atterb     'v     "  alii  .   8    Do  G. 


M.  &  a.  45-1. 

Bailey  v.  Fermor,  9  J?ri.  202. 
(/)  Fra  tr  v.  Jones,  17  L.  J.  Ch.  353. 
Bee   Finch  v.  Shaw,  5  H.  L.  C.  928; 
ll'n//i\    v.     ll'iHith/citr,     2     Jur.     179; 
Roberts  v.  Croft,  2  Do  G.  &  J.  1. 
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delivering  the  title  deed  that  it  had  been  left  at  home  by  mistake,     chap,  ltiii. 
in  the  absence  of  any  further  inquiry,  is  not  sufficient  {m). 

Where  a  mortgagor  who  was  the  mortgagee's  solicitor  was  Fraudulent 
requested  by  the  mortgagee  to  send  to  him  the  deeds,  and  the  mortgagor 
mortgagor   accordingly   sent  a  parcel    purporting   to   contain  of  s°me  of 
all  the  deeds  relating  to  the  property,  but  which  was  subse- 
quently found  to  contain  the  mortgage  deed  only  ;  it  was  held 
that  the  mortgagee  by  omitting  to  examine  the  parcel  had  not 
been  guilty  of  such  negligence  as  to  postpone  his  legal  mort- 
gage to  subsequent   equitable  incumbrancers  with  whom   the 
mortgagee  had  deposited  the  title  deeds  of  the  property  as  a 
security  for  a  loan  to  himself  (>i) .     So,  also,  where  a  mortgagee 
had  repeatedly  asked  for  the  deeds  which  the  mortgagor,  who 
was  his  solicitor,  made  excuses  for  not  delivering  up  to  him  (o) . 

Similarly,  where  on  the  mortgage  of  an  estate  the  mortgagor's  "Where  deeds 
solicitor,  who  also  acted  for  the  mortgagee,  handed  over  to  the  m0rt^ee° 
latter  certain  documents  which  he  falsely  represented  to  be  the  were  not 
title  deeds  of  the  property;  the  mortgagor  holding  the  genuine 
title  deeds  subsequently  sold  the  property  to  a  purchaser  without 
notice  of  the  mortgage  ;  it  was  held  that  the  mortgagee  had  not 
been  guilty  of  such  negligence  as  to  deprive  him  of  the  benefit 
of  his  mortgage  (p). 

Generally  if  the  mortgagee  parts  with  the  deeds  with  due  Mortgagee 
caution,  and  for  a  proper  object,  but  they  have  come  into  other  aeedTfor%ro- 
hands  through  the  wrongful  act  of  a  third  person,  the  mort-  per  object  not 
gagee  is  entitled  to  retain  his  priority  (q) . 

So  where  the  mortgagee  of  a  lease  gave  up  the  lease  to  the 
mortgagor  to  show  it  to  an  intending  j>urchaser,  and  the  mort- 
gagor then  sold  the  lease,  the  mortgagee  prevailed,  but  only 
because  his  solicitor  had  given  notice  to  the  purchaser's  solicitor 
of  the  mortgagee's  right  before  the  purchase-money  was 
paid  (r). 

So,  also,  where  the  title  deeds  have  got  out  of  the  possession  of 
the  mortgagee,  but  without  any  fault  on  his  part,  he  will  not  be 
postponed  (s) ;  as,  for  instance,  where  a  client  and  his  solicitor 

(in)  Spencer    v.    Clarke,    9    Ch.    D.  (o)  Manners    v.   Mew,    29    Ch.    D. 

137.  725. 

(n)  Ratcliffe    v.    Barnard,   L.    E.    6  (p)  Finch   v.   Shaw,    18   Jur.    935  ; 

Ch.    A.    652;    Dixon    v.    Mucklestone,  arid,  in  D.  P.  sub  nom.  Collyer  v.  Finch, 

L.    E,.    8  Ch.    A.    155;     Atherley    v.  5  H.  L.  C.  905. 
Burnett,  52  L.  T.  736,  also  reported  on  (q)  Exp.  Meux,  1  Gl.  &  J.  116. 

another  point  W.  N.   (1885)   70.     See  ]r)  Martinez  v.  Cooper,  2  Russ.  198. 

ante,  p.  1224.  (*)  Allen  v.  Knight,  11  Jur.  527. 
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CSAF-  LTm-  advanced  money  on  a  contributory  mortgage,  which  was  taken 
in  the  name  of  the  solicitor  alone,  and  the  title  deeds  were 
handed  over  to  and  kept  with  the  client's  solicitor,  who  deposited 
them  with  a  hank  as  security  for  a  loan  to  himself ;  it  was  held 
that  the  client  had  priority  over  the  security  to  the  bank  to  the 
amount  of  his  contribution  to  the  original  loan  (t). 

"Where  a  mortgage  of  two  leasehold  properties  was  vested 
in  A.  and  B.  as  executors  and  devisees  of  mortgage  estates 
under  the  will  of  a  deceased  mortgagee,  and  the  title  deeds 
to  the  properties  were  held  by  A.,  who  handed  them  over 
to  the  mortgagor  to  enable  him  to  raise  money  to  pay  off 
the  mortgage  debt,  and  the  mortgagor  used  the  deeds 
so  as  to  enable  him  to  execute  what  purported  to  be  a  legal 
mortgage  to  a  bank  to  secure  moneys,  which  he  applied  for 
his  own  purposes,  and  he  handed  over  the  title  deeds  to  the 
bank  except  the  mortgage  deed ;  he  returned  to  A.  a  parcel 
which  was  supposed  to  contain  all  the  deeds,  but  which  upon 
the  death  of  A.  was  found  to  contain  the  mortgage  deed  only ; 
it  was  held  that,  whatever  rights  the  bank  might  have  had 
against  A.,  their  security  could  not  prevail  against  the  legal 
estate  vested  in  B.  as  surviving  executor  by  virtue  of  the  prior 
mortgage,  and  that  the  bank  must  deliver  up  the  title  deeds  in 
their  possession  to  him  (if). 

The  manager  of  a  joint  stock  company  executed  a  legal 
mortgage  of  his  own  property  to  the  company  and  delivered  the 
deeds  to  them  ;  the  deeds  were  placed  in  a  safe  of  the  company 
of  which  the  mortgagor  as  manager  held  the  key ;  the  mort- 
gagor subsequently  executed  a  mortgage  of  the  same  property 
to  secure  an  advance  to  himself,  and  ho  then  took  the  title  deeds 
out  of  the  safe  and  delivered  them  to  the  second  mortgagee  ;  it 
was  held  that  the  mortgage  to  the  company  had  priority  over 
the  second  mortgage  {%). 
Mortgage  i  Where  the  interest  created  by  a  legal  mortgage  is  such  as  not 

,i'_ ,',',,     to  entitle  the  mortgagee  to  require  delivery  of  the  title  deeds,  as 
in  th(  ease  of  a  mortgage  for  a  term  of  years,  his  legal  security 
tee.         will  not  be  postponed  to  a  subsequent  incumbrancer  who  obtains 
po    ■     ion   of  tin!  deeds.     So  where  tho  trustees  of  an  estate 
pun  nail!  to  their  trust  raised  a  sum  of  money,  granting  to  the 

/    Bradley  v.  Bichee,9  Oh.   I>.  L89.  («)  "Re    Ingham,   Jones    v.   Ingham, 

Vernon  Ewent  \  Co  ,  33  Oh.       (1893)  l  Ch.  352. 
I).   402,   0.    A.;  Oarritt   v.   "Real  and  ('•   "Northern  Counties  of  England  Fire 

Personal  Advance  Co..  12  Oh.  1).  203.         Insurance  Co.  v.  ll'/iijiji,  20  Oh.  D.482, 

O.A. 
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lender  an  annuity  secured  by  a  term  of  years,  and  retained  the    chap.  lvih. 
title  deeds  in  their  possession,  and  they  afterwards  mortgaged 
the  property  to  another  person  without  notice  of  the  annuity, 
to  whom  they  delivered  the  deeds,  it  was  held  that  the  annuitant 
had  priority  to  the  mortgagee  (//). 

The   principles   illustrated   by   the   foregoing  decisions  also  Rule  as 
apply  to  some  extent,  where  the  legal  estate  is  outstanding,  as  bet^rtel1t  • 
between  successive  equitable  incumbrancers,  one  of  whom  has  cumbrancers. 
obtained  possession  of  the  title  deeds  ;  but  it  would  seem  that 
in  such  cases  the  mere  omission  through  carelessness  or  impru- 
dence to  obtain  possession  of  or  make  inquiry  about  the  title 
deeds  may  be  sufficient  to  postpone  an  equitable  security  which 
is  prior  in  point  of  time  to  a  subsequent  security.     It  has  been 
repeatedly  recognized  that,  as  between  equitable  incumbrancers, 
it  is  not  necessary,  as  it  would  be  in  order  to  deprive  a  legal 
mortgagee  of  the  benefit  of  his  legal  estate,  to  show  that  in 
omitting  to  obtain  possession  of  the  title  deeds  the  prior  mort- 
gagee has  been  guilty  of  fraud  or  of  wilful  negligence  amounting 
to  fraud  (z) . 

Where  a  person  contracted  to  purchase  certain  property,  and 
for  that  purpose  borrowed  a  sum  of  money  upon  the  security  of 
a  deed  of  covenant  for  repayment,  and  of  agreement  to  execute 
a  conveyance  by  way  of  legal  mortgage  of  the  property  on  com- 
pletion of  the  purchase ;  the  purchase  was  completed,  but  the 
mortgage  was  never  executed,  and  the  purchaser  obtained  and 
kept  possession  of  the  title  deeds ;  he  subsequently  borrowed  a 
further  sum  from  a  third  person  upon  the  security  of  another 
deed  of  covenant  for  repayment  and  of  agreement  to  execute  a 
legal  mortgage ;  no  such  mortgage  was  executed,  but  the  title 
deeds  were  handed  over  to  the  second  incumbrancer;  it  was 
held  that  the  first  equitable  charge  must  be  postponed  to  the 
second  (a). 

A  person  entitled  to  property  in  Ireland,  held  under  three  Omission  of 
leases  which  had  been  assigned  by  a  single  deed,  deposited  the  gageeto re- 
deed  of  assignment  only  with  a  bank  as  security  for  a  loan,  p8ter  charge 
accompanied  by  a  memorandum  oi  charge,  which  the  bank  did  Ireland. 

(y)  Harper  v.  Faultier,  4  Madd.  129.  Leinster  Bank,  29  L.  R.  Ir.  19,   C.  A. 

(z)  Rice  v.  Rice,  2  Drew.  73  ;  Layard  As  to  possession  of  title  deeds  as  con- 

v.  Maud,  L.  R.  4  Eq.   397,  at  p.  406  ;  ferring  the  best  right  to  call  for  an 

National  Provincial  Bank  x.  Jackson,  33  outstanding    legal    estate,    see    ante, 

Ch.  D.  1,  at  pp.  12,  13,  C.  A.  ;  Farrand  pp.  1217  et  seq. 

V.    Yorkshire   Banking  Co.,  40  Ch.  D.  (a)  Layard  v.   Maud,   L.   R.    4   Eq. 

182,  at  p.  189  ;  Kelly  v.  Munstcr  and  397. 
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CHAP.  LVIH. 


Laches  of 
mortgagee 
in  requiring 
mortgagor  to 
return  deeds. 


Rule  as 
between 
equitable 

mortgagees. 


not  register ;  the  mortgagor  afterwards  borrowed  a  further 
sum  from  a  person,  who  investigated  the  title  and  searched  the 
registry,  and  as  a  security  for  this  loan  deposited  the  title  deeds 
other  than  the  deed  of  assignment ;  the  subsequent  mortgagor 
did  not  examine  the  deeds  delivered  to  him,  but  was  satisfied 
with  the  assurance  of  the  mortgagor's  solicitor,  who  was 
ignorant  of  the  deposit  with  the  bank,  that  all  the  title  deeds 
had  been  delivered ;  it  was  held  that  the  bank,  by  not  register- 
ing their  memorandum  of  deposit,  and  by  allowing  the  mort- 
gagor to  retain  all  the  title  deeds  but  one,  and  thus  enabling 
him  to  raise  money  from  other  persons  without  notice  of  their 
charge,  were  deprived  of  their  priority  (b). 

Where  a  first  equitable  mortgagee,  by  deposit,  lent  the  deeds 
to  the  mortgagor  upon  his  representation  that  they  were  required 
for  production  on  sale  of  the  equity  of  redemption  of  the  pro- 
perty, together  with  his  promise  to  return  the  deeds  forthwith,  and 
never  applied  to  have  the  deeds  back  for  more  than  four  years, 
he  was  postponed  to  a  subsequent  depositee  without  notice  (c). 

And  where  a  depositee  gives  up  the  deeds  upon  an  assurance 
that  securities  of  equal  value  will  be  given  him,  he  is  post- 
poned (d). 

Similarly,  where  a  vendor,  before  payment  of  his  purchase- 
money,  executed  and  gave  to  the  purchaser  a  conveyance  of  the 
property,  with  a  receipt  indorsed  for  the  whole  of  the  purchase- 
money,  and  delivered  the  title  deeds  to  the  purchaser,  who 
deposited  them  with  a  third  person  as  security  for  a  loan,  it  was 
held  the  vendor's  lien  must  be  postponed  to  the  deposit  (e). 

Even  as  between  two  equitable  incumbrancers,  however,  the 
prior  incumbrancer  will  not  be  postponed  by  reason  of  his  not 
having  obtained  possession  and  kept  the  title  deeds  if  the 
absence  of  the  deeds  can  be  satisfactorily  accounted  for. 

Thus,  whero  a  person  lent  money  to  her  solicitor  upon  a  deposit 
of  title  deeds  with  a  memorandum  which  represented  that  these 
were  all  the  titlo  deeds  ;  the  mortgagor  kept  back,  however,  the 
later  deeds  relating  to  tho  property  and  deposited  them,  together 
with  duplicates  of  tho  earlier  deeds,  with  a  third  person  who  had 
no  notice  of  the  prior  deposit,  to  whom  ho  also  gave  a  momoran- 


(J)   Be  Lamberft  Estate,  13  L.  R.  Ir. 
1 1.  A.     Hut  see  Robertt  v.  Croft,  2 
DeG.  &  .1.  I,  infra,  p.  1355. 
(r)  Waldron  v.  Sloper,  I  Drew.  198. 


(d)  lie  Lord  South  ampton\i  Estate, 
Allen  v.  Lord  Southampton,  1C  Ch.  D. 
178. 

(>■)  Jtice  v.  Rice,  2  Drew.  73.  See 
liickertonv.  Walker,  31  Ch.  D.  161. 
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dum  of  charge  as  security  for  a  loan  ;  it  was  Held  that  the  prior    chap,  L\rcn. 
incumbrancer  had  not  forfeited  her  priority  (/). 

Where,  after  an  equitable  deposit  of  an  agreement  for  a  lease,  Return  of 
the  depositor  obtained  back  possession  of  the  agreement  under  <,at0r  under" 
the  false  pretence  that  the  document  was  required  to  be  pro-  false  pretence. 
duced  for  the  purpose  of  obtaining  a  licence  and  gave  an  under- 
taking to  return  it ;  the  depositor  then  deposited  the  agreement 
with  another  person  as  security  for  the  advance ;  it  was  held 
that  the  priority  of  the  first  depositee  was  not  lost  (g). 

Although  a  mortgagee,  who  allows  the  deeds  to  be  retained  Fresh  inquiry 

i i-i  i  o,  •  ■,  re   .      ■    as  to  absent 

by  the   mortgagor   alter   proper  inquiry  and  upon   sufficient  <jeecis  on  f^.. 
explanation,  may  not  have  his  security  postponed  in  respect  of  ther  advance, 
his  original  advance,  yet  if  he  makes  a  further  advance  without 
again  inquiring  as  to  the  title  deeds  he  will  be  precluded  from 
tacking  such  further  advance  as  against  a  mesne  incumbrancer 
who  has  possessed  himself  of  the  deeds  (Ji) . 

(/)  Roberts  v.  Croft,  2  De  G.  &  J.  {g)  Exp.  Beid,  Re  BucJcland,  12  Jur. 

1.     See  also  Hipkins  v.  Amery,  2  Giff.       533.     See  Hall  v.  West  End  Advance 
292.     But  cf.  Re  Lambert's  Estate,  13       Co.,  1  C.  &  E.  161. 
L.  R.  Ir.  234,  C.  A.  (h)  Gamhamv.  Skipper,  55  L.  J.  Ch. 

263. 
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CHAPTER  LIX. 

OF   PRIORITIES   AS    BETWEEN   MORTGAGES   AND    JUDGMENTS, 
CROWN  DEBTS,  AND  OTHER  CHARGES  AND  LIENS. 
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other  ]"  i  "ii  , 


Section  I. 

Judgments. 

i, — Judgments  as  affecting  Land  generally. — Priority  cannot  be 
given  by  a  person  in  respect  of  any  estate  beyond  bis  own 
interest ;  so  wbere  a  devisee  for  life  of  leaseholds  borrowed 
money  to  pay  the  rent,  and  gave  a  mortgage  for  the  amount, 
the  mortgagee  could  not  claim  priority  over  charges  of  the 
judgment  creditors  of  the  testator  (a). 

A  judgment  creditor  can  only  take  what  belongs  to  the 
debtor,  and,  accordingly,  a  judgment  creditor  perfecting  his 
judgment,  after  a  mortgage  created  by  the  debtor  subsequently 
to  the  judgment  being  entered  up,  would  be  postponed  to  such 
mortgage  (b). 

It  is  only  the  beneficial  interest  of  the  debtor  in  the  lands 
upon  which  the  judgment  attaches  (c)  ;  therefore  a  judgment 
creditor  will  be  postponed  to  a  prior  equitable  charge,  as  by 
deposit  of  title  deeds,  notwithstanding  his  legal  title  (d). 

On  the  same  principle,  a  judgment  against  an  heir  for  his 
own  debt  is  postponed  to  the  simple  contract  debts  of  the 
ancestor,  as  the  heir  takes  no  beneficial  interest,  except  subject 
to  such  debts  (e).  The  like  rule  applies  to  the  judgment 
creditor  of  the  devisee  and  the  creditors  of  the  testator. 

Bo,  also,  a  judgment  creditor  cannot  take  property  in  the 
po    ■ .   lob  of  the  debtor  as  trustee  for  other  persons  (,/'). 


a    Angett  v.  Bryan,  2  J.  &  L.  768. 
//  arburton  \ .  Hill,  Kay,  170 
//.-//  v.  Barry,  L.   B.  8  Ch    A.  168)  ; 
Benkam  \ .  Keane,  8  De  Gk  I'.  &  3.  318  ; 
Scott  v.  Lord  Kattingi,  1  K.  &  •) 

,     Eyn    \.    Mi  Dotoell,  9   II.   I-.  0. 
642;   Abbot  v.  Straiten,  '■'■  J.  &  L.  614; 


Beavan  v.  lord  Oxford,  6  De  C.  M.  & 
<;.  507  ;  Simmons  v.  Pettit,  8  Jur.  209. 

ill)   }l  lain mih   v.   Gaugain,   3  Ha. 
116. 

-     langton  v.  Eorton,  l  Ha.  5-19. 
f)   Kinderley  v.  Jervit,  22  Bear.  1 ; 
l>,  Sorbein  v.  Bland,  2  Do  G.  &  J.  158. 
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A  judgment  creditor  can  only  take  subject   to  all   equities     chap.  lix. 
against  bis  debtor,  wbetber  it  be  the  equity  of  a  wife  against  to     ior 
her  husband  (g)  ;  or  of  a  purchaser  for  value  who  has  paid  his  equities, 
purchase-money  without  obtaining  a  conveyance  (//)  ;  or  of  a 
mortgagee   or  purchaser    taking    by  defective,   or   ineffectual, 
conveyance  from  the  debtor  (i) ;  or  of  cestuis  que  trust  under  a 
trust  deed  for  sale  executed  by  the  debtor  (k)  ;  but  a  judgment 
completed  after  the  date,  but  before  the  execution  by  any  of  the 
creditors,  of  a  deed  of  trust  for  creditors,  will  have  priority  (/). 

So  a  voluntary  settlement  in  favour  of  third  persons  is  un- 
affected by  a  subsequent  judgment  against  the  settlor  (m)  ;  but 
a  bare  voluntary  trust  for  sale,  when  merely  equivalent  to  an 
authority  to  sell  for  the  settlor's  own  benefit,  would,  it  is  appre- 
hended, be  subject  to  judgments  entered  up  against  him  prior 
to  a  binding  contract  being  entered  into  by  the  trustee  (n) . 

It  is  immaterial  whether  the  judgment  creditor  had  notice  of 
the  prior  interests  affecting  the  property  (o). 

Judgments  are  still  subject  to  trusts  for  sale  as  under  the  old  Judgments 
law,  under  which  the  following  points  have  been  decided.  trusts  ior 

If  a  trust  for  sale  of  real  estate  was  once  well  created,  with  sale> 
power  for  the  trustees  to  give  discharges,  the  existence  of  sub- 
sequent judgments  against  the  grantor  did  not  prejudice  the 
title  (jj).  So,  also,  where  a  judgment  debtor  was  beneficially 
interested  in  a  trust  for  sale  created  by  another,  the  judgment 
did  not  form  a  lien  on  the  moneys  arising  from  the  estate  (q), 
nor  was  it  material  that  the  sale  was  by  the  Court  (r).  So,  if  a 
judgment  was  entered  up  after  contract  for  sale  and  payment  of 
the  purchase-money,  but  prior  to  the  convej^ance,  the  purchaser 
would  be  relieved  against  it  in  equity  ($) .  It  was  held  that  a 
purchaser,  after  notice  of  a  judgment  against  the  vendor,  could 
not  pay  the  purchase-money  to  him  without  being  liable  (t)  ; 
but  in  another  case  an  ejectment  against  a  purchaser  in  posses- 


(g)  Newlands  v.  Pay  liter,  4  My.  &  Cr.  (0)  Benham  v.  Keane,    1  J.  &  H.  at 

408.  p.  697.     See  S.  C.  3  De  G.  F.  &  J.  318. 

(h)  Finch  v.  Earl  of  Winchclsca,  1  P.  (p)  Lodge  v.  Li/sely,  4  Sim.  70. 

Wms.  278.  (q)  Foster  v.  Blackstone,  1  My.  &  K. 

(£)  Gilb.    Forum    Romanum,    228  ;  297  ;  Browne  v.  Cavendish,  1   J.   &  L. 

Burgh  v.  Francis,  3   Swanst.  536,  n.  ;  606,  628  ;  Robinson  v.  LLedger,  17  Sim. 

Prior  v.  Penpraze,  4  Pri.  99.  183. 

(k)  Lodge  v.  Lyselei/,  4  Sim.  70.  (r)  Alexander  v.  Crosby,  1  J.   &  L. 

(I)  Langhorne  v.  Harland,  4  W.  R.  96.  666,  672. 

(»i)  Beavan  v.  Lord  Oxford,  6  De  G.  (s)  Finch  v.  Earl  of  Winchelsea,  1  P. 

M.  &  G.  492,  507.  Wms.  277.    See  2  &  3  Vict.  c.  11,  s.  5. 

(»)  Dart  &  Barb.  V.  &  P.  6th  ed.  (t)  Forth  v.  The  Duke  of  Norfolk,  4 

p.  530.  Madd.  505. 
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chap.  lis.     sion  by  a  creditor,  who  had  sued  out  an  elegit  on  such  a  judg- 
ment, was  restrained  by  injunction  (it). 


Docketing-. 


Registration 
under  1  &  2 
Vict.  c.  110. 


Re-registra- 
tion under 
2  &  3  Vict. 
c.  11. 


Effect  of 
omission  to 
re-register. 


ii. — Statutory  Enactments  regulating  the  Priority  of  Judgments. 
— The  priority  of  a  judgment  creditor  over  subsequent  incum- 
brancers has  long  depended  on  his  observance  of  statutory 
requirements. 

Formerly,  judgments,  in  order  to  secure  priority  over  sub- 
sequent incumbrances,  were  required  to  be  docketed ;  but  the 
dockets  were  closed  by  the  stat.  1  &  2  Yict.  c.  11,  which  pro- 
vided that  judgments  already  docketed  should  be  registered 
under  the  Act  next  referred  to. 

The  stat.  1  &  2  Vict.  c.  110,  s.  19,  provided  that  no  judgment 
should  affect  any  lands,  tenements,  or  hereditaments  as  against 
mortgagees,  unless  such  judgment  was  duly  registered  in  the 
prescribed  manner  in  the  Common  Pleas  [x) . 

By  the  stat.  2  &  3  Yict.  c.  11,  s.  4  (i/),  the  registration  of 
judgments  under  the  stat.  1  &  2  Yict.  c.  110  is  made  null  and 
void  as  against  a  mortgagee  after  the  expiration  of  five  years 
from  the  date  of  the  entry  thereof,  unless  re-registered  within 
five  years  prior  to  the  execution  of  his  mortgage. 

The  judgment  may  be  registered  after  the  five  years,  and  a 
new  period  of  five  years  will  commence  (s).  The  five  years  have 
reference  to  the  date  of  the  execution  of  the  particular  mortgage, 
or  other  instrument,  from  which  a  backward  search  must  be 
made  for  five  years. 

If  the  judgment  is  not  re-registered  before  the  expiration  of 
the  five  years,  and  an  interval  elapses  before  re-registration,  the 
effect  is  this  :  the  previous  purchasers,  mortgagees,  and  creditors 
are  bound  by  the  judgment,  just  as  they  were  before,  although 
no  re-registration  ever  takes  place ;  the  judgment  is  only  void 
against  purchasers,  mortgagees,  and  creditors  in  the^interval  (a) ; 
but  not  against  purchasers,  mortgagees,  and  creditors  subsequent 
to  re-registration  (b). 


Brunton  v.  Ncalr,  14  L.  J.  Ch.  8. 
Now  the  Central  Office.    42&48 

Virt..  ,..  78,  m.  1...  By  16  &  10  Vict. 
0.  6  1,  h.  L8,  ;i  registry  of  ( lounty  Court 
judgment  •  was  established. 

E  1  ii  ihIi  <l  bo  Palal  Lne  Courts  <>( 
Lanca  b  r  and  I >ui ham  by  1 8  &  l'J 
\  1. -i .  0    1  ■'.  h.  :'.. 

(z)  See  18  &  l'J  Virt.  c.  15,  h.  (i. 


(a)  Shaw  v.  Neale,  L.  R.  4  H.  L. 
486  ;  Beavan  v.  Earl  of  Oxford,  6  De  G. 
M.  &  <i.  505  ;  Hiekson  v.'Col/is,  1  J.  & 
L.  94  ;  Freer  v.  Hesse,  4  De  G.  M.  & 
Gk  602;  Shaw  v.  Neale,  6  II.  L.  C. 
f>Hl  ;  Simpson  v.  Morley,  2  K.  &  J.  71. 

(/>)  Beavan  v.  Earl  of  Oxford,  6  Do 
<;.  M.  &  <;.  192. 
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But  a  judgment  once  registered  remains  valid  against  any     ohap.  ux. 
subsequent  mortgagee  who  searches  and  finds  that  judgment  on 
the  register  during  the  period  for  which  he  is  bound  to  search, 
whether  such  judgment  is  re-registered  or  not  (c). 

The  provisions  as   to  re-registration   are   operative   for   the  Extent  of 
benefit  of  all  persons  deriving  title,  mediately  or  immediately,  re-reaiefaa- Y 
from  the  judgment  debtor,  and  not  merely  for  that  of  immediate  tion- 
purchasers,  mortgagees,  and  creditors  of  the  debtor  himself  (d). 

The  stat.  23  &  24  Yict.  c.  38  did  not  abrogate  the  necessity  Registration 
for  registration  of  judgments  as  required  by  the  stat.  1  &  2  andwnTof 
Vict.  c.  110,  but  added  a  provision  (sect.  1)  that  a  judgment  execution 
should  not  affect  lands  as  against  a  mortgagee,  until  a  writ  or  yict.  c.  38. 
other  process  of  execution  had  been  issued  and  registered  in  the 
name  of  the  judgment  creditor,  nor  unless  such  execution  or 
other  process  was  executed  and  put  in  force  within  three  calendar 
months  from  the  time  when  it  was  registered. 

The  effect  of  this  enactment  was  that,  as  from  the  23rd  July, 
1860,  until  the  commencement  of  the  next-mentioned  Act,  both 
the  judgment  and  the  writ  of  execution  or  other  process  must 
have  been  registered. 

The  stat.  27  &  28  Yict.  c.  112  (which  came  into  operation  on  Registration 
the  29th  of  July,  1864),  by  sect.  3,  expressly  dispensed  with  execution 
the  necessity  of  registering  judgments,  and  thereby  virtually  ""der  27*28 
repealed  sect.  11)  of  the  stat.  1  &  2  Yict.  c.  110.  By  the  same 
section  the  writ  of  execution  was  required  to  be  registered  in 
manner  prescribed  by  the  stat.  23  &  24  Yict.  o.  38,  but  in  the 
debtor's  name.  The  registration  of  the  writ  was  not  essential 
for  securing  priority  over  subsequent  incumbrancers ;  for  it  has 
been  held  that  where  land  had  been  actually  delivered  in 
execution  by  writ  of  elegit  or  other  lawful  authority,  as  required 
by  sect.  1  of  the  Act  of  1864,  so  as  to  create  a  charge  on  land, 
no  registration  of  the  writ  or  other  process  of  execution  was 
necessary,  except  for  the  purpose  of  obtaining  an  order  for  sale 
under  sect.  4  of  the  Act ;  but  that  actual  delivery  in  execution 
alone  was  sufficient  to  secure  priority  against  any  subsequent 
incumbrancer  or  purchaser  (e) . 

The  land  cannot  be  charged  indirectly  by  obtaining  a  charge  Right  of 
on  a  debt  so  as  to  avoid  the  necessity  of  actual  delivery  in  ^^hee 
execution,  as  that  would  be  to  defeat  the  provisions  of  this  Act.  order  against 

mortg-as-ed 


estate. 


(c)  He  Lord  Kensington,  29  Ch.  D.  527.       J.  318. 

{d)  Benham  v.  Keenc,  3  De  G.  F.  &  (e)  He  Pope,  17  Q.  B.  D.  743,  C.A. 

VOL.  II. R.  O  O 
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CHAP.  LIS. 


Stat.  51  &  52 
Vict.  c.  51. 


Register  of 
"writs  and 
orders  affect- 
ing land. 


Protection  of 
purchaser 
against  un- 
registered 
writs  and 
orders. 


So,  where  leaseholds  were  successively  mortgaged  to  two  different 
mortgagees,  and  then  a  judgment  creditor  of  the  second  mort- 
gagee obtained  a  garnishee  order  against  the  mortgagor ;  the 
first  mortgagee  subsequently  sold  the  lands  under  his  power  of 
sale ;  it  was  held  that  the  garnishee  order  created  no  lien  on  the 
land,  nor  on  the  surplus  proceeds  of  sale  (/).  But  in  the  same 
case  it  was  held  that  a  garnishee  order  against  the  first  mort- 
gagee obtained  after  the  sale  attached  to  the  proceeds  of  sale  in 
his  hands  (g). 

By  the  Land  Charges  Eegistration  and  Searches  Act,  1888  (A), 
it  is  enacted  as  follows : — 

Sect.  5.  "(1.)  There  shall  be  established  and  kept  at  the  Office 
of  Land  Begistry  a  register  of  writs  and  orders  affecting  land ;  and 
there  may  be  registered  therein,  in  the  prescribed  manner,  any  writ 
or  order  affecting  land  issued  or  made  by  any  Court  for  the  purpose 
of  enforcing  a  judgment,  statute  or  recognizance,  and  any  order 
appointing  a  receiver  or  sequestrator  of  land. 

"  (2.)  Every  entry  made  in  pursuance  of  this  section  shall  be  made 
in  the  name  of  the  person  whose  land  is  affected  by  the  writ  or 
order  registered. 

"  (3.)  The  registration  of  a  writ  or  order  in  pursuance  of  this  Act 
shall  cease  to  have  effect  at  the  expiration  of  five  years  from  the 
date  of  the  registration,  but  may  be  renewed  from  time  to  time, 
and,  if  renewed,  shall  have  effect  from  the  date  of  renewal. 

"  (4.)  Registration  of  a  writ  or  order  in  pursuance  of  this  section 
shall  have  the  same  effect  as  and  make  unnecessary  registration 
thereof  in  the  Central  Office  of  the  Supreme  Court  of  Judicature  in 
pursuance  of  any  other  Act." 

Sect.  6.  "Every  such  writ  and  order  as  is  mentioned  in  section 
five,  and  every  delivery  in  execution,  or  other  proceeding  taken  in 
pursuance  of  any  such  writ  or  order,  or  in  obedience  thereto,  shall 
be  void  as  against  a  purchaser  for  value  of  the  land  unless  the  writ 
or  order  is  for  the  timo  being  registered  in  pursuance  of  this  Act. 

"  Provided  that — 

(a)  Where  tho  writ  or  order  is  at  the  commencement  of  this  Act 

registered  in  pursuance  of  tho  Act  of  tho  session  held  in 
tho  twenty-seventh  and  twenty-eighth  years  of  her 
Majesty,  chapter  one  hundred  and  twolve,  intituled  '  An 
Act  to  amend  tho  Law  relating  to  future  Judgments, 
Statutes  and  llecognizances,'  nothing  in  this  section  shall 
affect  the  oporation  of  such  writ  or  order  until  the  expiry 
of  1  ho  period  i'or  which  it  is  so  registered ; 

(b)  Where  fhr  proceeding  in  which  tho  writ  or  order  was  issued  or 

made  is  i'or  the  timobeine;  registered  as  a  lis  pendens  in  tho 
name  of  the  person  whoso  land  is  affected  by  the  writ  or 
ordi  r,  nothing  in  ihis  suction  shall  affect  tho  operation  of 
such  registration." 


(f)  chuUcrtou  v.  Watmu.  17  Oh.D. 
0.  A. 


(,/)  8.  0.  1C  Ch.  D.  378,  per  Bacon, 

v.-o. 

II,)  61  &  02  Vict.  o.  61. 


REGISTRATION  OF  JUDGMENTS  UNDER  GENERAL  ACTS. 


1353 


The  word  "  land  "  in  this  Act  includes  "  lands,  messuages,  chap,  lix. 
tenements  and  hereditaments,  corporeal  and  incorporeal  of  any  Meaning  of 
tenure"  (/).  Equitable  interests  in  land  are  not  here  expressly 
mentioned,  but  it  would  seem  that  they  are  intended  to  be 
included  (/.•).  The  stat.  27  &  28  Yict.  c.  112,  s.  2,  on  the  other 
hand,  expressly  defines  "  land  "  for  the  purpose  of  that  Act  as 
including  "  any  interest  therein." 

The  words  "  purchaser  for  value  "  include  mortgagee  (/). 

As  regards  the  debtor  himself  and  persons  claiming  under 
him  other  than  purchasers  for  value,  registration  under  this  Act 
is  not  necessary  to  bind  the  lands. 

Notwithstanding  the  enactments  requiring  docketing  and  Notice  of 
registration,  their  particular  object  being  to  secure  subsequent  judgment, 
purchasers  and  mortgagees  against  secret  incumbrances,  a  pur- 
chaser or  mortgagee  with  notice  of  any  undocketed  or  unregis- 
tered judgment  was  bound  by  it,  in  equity,  as  completely  as 
if  the  judgment  had  been  docketed  or  registered  within  the 
period  prescribed  by  the  particular  Acts.  This  was  the  case 
with  regard  to  judgments,  not  docketed  in  pursuance  of  the 
Statute  of  Frauds  (*»),  and  generally  under  the  Eegistry 
Acts  (n). 

This  rule  was  abrogated  by  the  stat.  18  &  19  Yict.  c.  15, 
ss.  4  and  5,  which  enacts  that  no  notice  of  a  judgment  not  regis- 
tered or  not  re-registered  in  the  Common  Pleas  (now  Central 
Office  (o) ),  shall  affect  purchasers,  mortgagees,  or  creditors. 

And  generally  a  purchaser  or  mortgagee  is  not  now  affected 
by  notice  of  any  judgment  not  registered  or  not  re-registered  in 
the  Central  Office  ;  and  he  may  always  be  satisfied  with  a  five 
years'  search  (p). 

It  is  apprehended  that,  if  a  judgment  and  execution  thereon, 
requiring  registration,  have  not  been  duly  registered  in  the 
Central  Office,  so  as  to  be  a  charge  on  the  land,  no  notice 
thereof  will  have  any  effect,  even  in  regard  to  lands  in  a 
registry  county ;  but  if  such  registry  in  the  Central  Office  has 
been  completed,  although  there  has  been  no  registry  of  the 
judgment  in  the  county  registry,  a  subsequent  mortgagee  or 
purchaser  with  notice  of  such  judgment  would  be  postponed  to 


(i)  Sect.  4.  (»)  Le  Neve  v.  Le  Neve,  3  Atk.  646. 

(k)  See  sect.  10.  (o)  42  &  43  Vict.  c.  78,  ss.  4,  5. 

(0  Sect.  4.  \p)  Benham  v.  Kerne,  3  De  G.  F.  & 

(m)  29  Car.  II.  c.  3,  s.  14.  J.  318. 

O  O  2 
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chap.  lix.     the  judgment  as  before,  although  the  mortgage  or  purchase 
deed  were  duly  registered  in  the  county  registry  (q) . 

It  is  by  no  means  clear  whether  a  mortgagee  or  purchaser 
who  has  notice  of  a  judgment  on  which  land  has  been  delivered 
in  execution  by  virtue  of  a  writ  or  order  issued  on  or  after 
the  1st  of  January,  1889,  but  not  registered  under  the  Land 
Charges  Registration  and  Searches  Act,  1888  (>•),  will  be  post- 
poned to  the  judgment  creditor.  But  inasmuch  as  notice  of 
the  judgment  itself  is  inoperative  to  postpone  a  mortgagee  or 
purchaser  (s),  and  as  by  the  Act  of  1888  (t)  every  such  writ  or 
order  is  "  void  as  against  a  purchaser  for  value,"  unless  regis- 
tered, it  would  seem  to  be  the  better  opinion  that  an  unregis- 
tered writ  or  order  cannot  affect  the  lands  though  actually 
delivered  in  execution,  as  against  a  mortgagee  or  purchaser, 
though  he  has  notice  of  the  judgment.  It  will,  however,  be 
prudent  until  the  point  is  decided  for  a  mortgagee  having  notice 
of  a  judgment  entered  since  1888,  to  require  the  concurrence  of 
the  judgment  creditor  (u). 
Result  of  the  The  result  of  the  foregoing  remarks  is  to  show  that,  at  the 
enactments,  present  time,  a  person  lending  money  on  the  security  of  land  is 
liable  to  have  his  security  postponed  in  any  of  the  following 
cases : — 

1.  If  the  judgment  was  entered  up  prior  to  the  23rd  July, 
1860,  and  has  been  duly  registered  and  re-registered  under  the 
stat.  1  &  2  Yict.  c.  110,  and  2  &  3  Yict.  c.  11,  and  if  the  last 
registration  took  place  within  five  years  last  preceding  the  date 
of  the  security.  Search  for  such  judgments  should  be  made  in 
the  Central  Office  for  five  years  last  past;  if  no  judgment  is 
found  registered  within  this  period,  the  mortgagee  will  be  safe ; 
if  any  judgment  appears  on  the  register,  it  will  effectually  bind 
him  unless  the  judgment  debt  is  barred  by  the  Statute  of 
Limitations. 

2.  If  the  judgment  was  entered  up  between  the  23rd  July, 
1800,  and  the  29th  July,  18G4,  and  has  been  duly  registered 
an* I  rc-re^istered  within  the  last  preceding  five  years  under  the 
stat.  1  &  2  Vict.  c.  110  ;  and  if  the  writ  of  execution  has  also 
been  duly  registered  under  the  stat.  23  &  24  Vict.  c.  38,  and  if 


Li  to  registration  in  oounties,  hoc-         U)  Seot.  6. 
mi i '/,  p.  1864.  \u)  See   Elphinstone  and  Clark  on 

51  ft  62Vict.o.  51.  Searohes,  /1pp.  16,  17. 
is  ft  19  Vict.  o.  16,  m.  I,  r,,  nip. 
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the  writ  has  heen  executed  within  three  calendar  months  after  CHAp-  LIX- 
registration  thereof;  and,  even  if  a  writ  has  been  registered  within 
three  calendar  months  last  preceding  the  date  of  the  security, 
the  security  will  be  liable  to  be  postponed,  if  the  land  is  taken 
in  execution  before  the  expiration  of  the  three  months.  The 
Central  Office  must  be  searched  for  five  years  past  for  judgments 
entered  between  the  last-mentioned  date,  and,  if  any  appear, 
further  search  must  be  made  of  the  register  of  writs  of  execution 
for  three  calendar  months  last  past  before  completion.  In 
practice  it  is  generally  considered  sufficient  to  make  these 
searches,  and  also  to  make  inquiries  for  the  purpose  of  ascertain- 
ing whether  the  land  has  been  delivered  in  execution  under  a 
writ  registered  more  than  three  months  past ;  but  it  is  obvious 
that  perfect  safety  can  only  be  obtained  by  searching  the 
register  of  writs  for  the  whole  period  since  the  entry  of  the 
j  udgment. 

3.  If  the  judgment  was  entered  up  between  the  29th  July, 
1864,  and  the  1st  January,  1889,  and  the  land  has  been  actu- 
ally delivered  in  execution  by  writ  of  elegit  or  by  appointment 
of  receiver  (.r),  or  other  equitable  process ;  but  in  such  case  no 
registration  of  either  the  judgment  or  the  writ  is  required 
merely  to  give  priority  to  the  charge  of  the  judgment  creditor, 
though  the  writ  of  execution  must  have  been  registered  if  it 
was  desired  to  proceed  to  a  sale.  The  result  is  that,  as  regards 
judgments  entered  up  during  the  last-mentioned  period,  an 
intending  mortgagee  may  find  some  difficulty  in  ascertaining 
whether  any  such  judgment  is  a  charge  upon  the  land.  Land 
may  be  delivered  in  execution,  either  legal  or  equitable,  without 
any  publicity.  In  the  former  case  inquiry  may  be  made  of  the 
under-sheriff  as  to  whether  he  has  executed  the  writ  of  elegit, 
but  he  is  not  bound  to  answer  such  inquiries.  Inquiries  should 
also  be  made  of  tenants  as  to  the  person  to  whom  they  pay 
their  rent,  which  appears  to  be  the  only  mode  of  ascertaining 
whether  the  lands  have  been  taken  in  equitable  execution  by 
appointment  of  receiver. 

4.  If  the  judgment  was  entered  up  on  or  after  the  1st  January, 
1889,  and  the  land  has  been  actually  delivered  in  execution  as 
before,  and  if  the  writ  of  execution  has  been  duly  registered  and 


(z)  The  appointment  of  a  receiver  is       Benham  v.  Keane,  3  De  G.  F.  &  J.  318. 
a  "process  of  execution"  within  the       See  also,  ante,  p.  649. 
meaning  of  27  &  28  Vict.  c.  112.     See 
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chap.  us.  re-registered,  and  if  the  last  registration  or  re-registration  took 
place  within  five  years  last  preceding  the  date  of  the  security. 
As  regards  such  judgments  it  will  be  sufficient  for  the  complete 
protection  of  a  mortgagee  to  search  the  Land  Registry  Office 
for  writs  of  execution  for  five  years  last  past. 

A  mortgagee  will  not  be  bound  by  notice  of  an  unregistered 
judgment,  or  as  it  seems  of  an  unregistered  writ  in  cases  where 
registration  is  necessary. 

iii. — Registration  of  Judgments  in  Counties. — In  order  to  bind 
lands  in  particular  counties,  judgments  were  required   to   be 
registered  therein. 
Yorkshire.  By  the  several  Yorkshire  Registry  Acts  (y)  formerly  in  force, 

it  was  provided  that  no  judgment,  statute,  or  recognizance 
(other  than  such  as  should  have  been  entered  into  in  the  name 
and  upon  the  proper  account  of  her  Majesty),  should  affect  or 
bind  any  manors,  lands,  tenements,  or  hereditaments  in  the 
county  of  York,  unless  a  memorandum  of  such  judgment, 
statute,  or  recognizance  was  entered  at  the  register  office,  in 
manner  therein  directed. 

By  the  Yorkshire  Registries  Act,  1884  (s),  it  is  provided  that, 
for  the  purposes  of  the  Act,  the  expression  "  assurance  "  shall 
include  an  "  order  of  Court,"  and  that  the  latter  expression 
shall  include  a  "  judgment,  decree,  or  writ  of  execution  or 
sequestration."  And  the  same  Act  (a)  provides  that  "  assur- 
ances "  may  be  registered,  and  shall  rank  in  priority  according 
to  the  date  of  then*  registration. 
Middlesex.  In  Middlesex,  judgments,  &c,  were  formerly  required  to  be 

registered  in  order  to  bind  lands  and  hereditaments  in  that 
county,  and  were  binding  from  the  time  at  which  they  were 
memorialized  (b) .  But  now  by  the  Lands  Registry  (Middlesex 
1  taeds)  Act,  18'Jl  (c),  it  is  enacted  that  it  shall  not  be  necessary 
for  the  validity  of  any  judgment,  statute,  or  recognizance  that 
a  memorial  thereof  shall  be  registered  under  the  Middlesex 
Registry  Act,  1708. 

The  stat.  1  &  2  Vict.  c.   110,  and  the  subsequent  statutes, 


8    Ann.-,  0.    18,  B.    4,  \W  I, 

Riding  <>i'  Fork  ;  6  Anne,  o.  86,  s.  L9, 
\\  ■  t  Eliding  and  K  Lngston-upon-]  I  nil ; 
8 Geo,  II.'-.  8, as.  L8,  19,  North  Biding. 

i,  i   is  Vi-t.  o.  64,  h.  :;. 
Beets.  4,  14,  ante,  p.  1241. 


(f>)  7  Anno,  c.  20,  h.  19,  now  re- 
pealed. 

(a)  64  &  66  Vict.  c.  04,  b.  6.  By 
Hi  is  Act  tlio  buHinesa  of  tho  registry 
was  transferred  to  tho  Offico  of  the 
Land  Registry. 
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contain  no  exception  of  the  registry  counties,  and,  therefore,  chap.  lex. 
to  affect  lands  situate  there,  both  kinds  of  registration  were 
necessary  (d)  ;  and,  as  regards  lands  in  Yorkshire,  registration 
in  the  local  registries  is  still  necessary  as  well  as  registration  of 
the  writ  or  process  of  execution  in  the  Land  Registry  Office  (e) . 
Judgments  upon  lands  in  the  registry  counties  were  binding, 
when  registered  in  the  Common  Pleas  or  Central  Office,  from 
the  time  of  registration  under  the  Register  Acts. 

Under  the  old  law  a  mortgagee  whose  security  was  duly  regis- 
tered in  Middlesex  was  not  bound  by  a  prior  judgment  not 
registered  there  without  actual  notice  (/)  ;  so  a  mortgage  regis- 
tered in  that  county  prevailed  over  an  earlier  judgment  not 
registered  there,  though  registered  in  the  Common  Pleas  or 
Central  Office  (g). 

Judgments  do  not  require  to  be  registered  under  the  Irish  Ireland. 
Registry  Acts,  but  have  preference  according  to  their  date  of 
entry  over  all  subsequent  deeds  although  registered,  and  even 
over  all  unregistered  deeds,  although  prior  in  date  ;  although 
there  was  a  difference  of  opinion  between  the  authorities  (h) . 

The  principle  is  familiarly  expressed  by  saying  that  the  re- 
gistered deed  carries  up  the  judgment  "  on  its  back  "  (i). 

The  Act  for  the  protection  of  purchasers  against  judgments 
obtained  in  Ireland  only  requires  that  a  fresh  memorandum 
of  such  judgments  shall  be  left  with  the  proper  officer  every 
twenty  years  for  the  purpose  of  preserving  the  creditor's 
rights  and  remedies  as  against  purchasers,  mortgagees,  and 
other  creditors  (k). 

iv. — Charging  Orders.— Where  a  judgment  debtor  is  entitled  Charging 
to  a  beneficial  interest  in  Government  stocks,  funds  or  annuities,  °*'  eeqruc^fetes 
or  in  the  stock  or  shares  of  a  public  company,  the  proper  mode  execution. 
of  enforcing  the  judgment  so  as  to  bind  such  interest  is  to 
obtain  a  charging  order,  which  will  operate  by  way  of  equitable 
execution  (/). 

(d)  Benham  v.  Keane,  3  De  G.  F.  &       106. 

J.  3L8;  Johnson  v.  Eoldsivorth ,  1  Sim.  {g)   Westbroohe  v.  Blythe,  3  E.  &  B. 

N.  S.  106 ;  Exp.  Allcard,  Fonb.  Bky.  737. 

217.  (h)  Latouche  v.  Lord  Dun&any,  1  Sch. 

(e)  Sup.  &  L.  134,  161 ;  and  B'Arcy  v.  Cham- 
( /)  Benham  v.  Keane,  sup.  ;  Johnson  bers,  1  Sch.  &  L.  468. 

v.  Holdsworth,  sup.  at  p.  108  ;    Tunstall  (i)  Ante,  p.  1247. 

v.   Trappes,   3  Sim.    301  ;    Robinson  v.  \k)  See  7  &  8  Vict.  c.  90,  ss.   6,   7. 

Woodward,  4  De  G.  &  S.   562.     Secus,  But  see  13  &  14  Vict.  c.  29,  s.  4. 

if  the  judgment  creditor  had  notice.  (I)  Brereton  v.  Edwards,  21  Q.  B.  D. 

Johnson  v.  Holdsworth,   1  Sim.   N.  S.  488,  C.  A. 
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CHAP.  LIX. 

Ord.  XLVI. 
r.  1. 

Application 
for  and  effect 
of  charging 
order. 


Stock  and 
shares  in 
public  funds 
and  public 
companies 
belonging  to 
the  debtor 
may  be 
charged  with 
payment  of 
judgment 
debt. 


Charging 
order  to  bo 
made  is  the 
first  instance 
ex  parte,  and 
on  notice  to 
the  bank  r,r 
company  to 
operat 
distrini 


By  Order  XLYI.  r.  1,  of  the  Eules  of  the  Supreme  Court, 
it  is  provided  as  follows  : — 

"  An  order  charging  stock  or  shares  may  he  made  hy  any  Divi- 
sional Court  or  by  any  judge,  and  the  proceedings  for  obtaining 
such  order  shall  be  such  as  are  directed,  and  the  effect  shall  be 
such  as  is  provided  by  the  Acts  1  &  2  Vict.  c.  110,  ss.  14  and  15, 
and  3  &  4  Vict.  c.  82,  s.  1." 

The  stat.  1  &  2  Yiet.  c.  110  («),  referred  to  in  this  rule,  enacts 
as  follows : — 

Sect.  14.  "If  any  person  against  whom  any  judgment  shall  have 
been  entered  up  in  any  of  her  Majesty's  Superior  Courts  at  West- 
minster shall  have  any  Government  stock,  funds,  or  annuities,  or 
any  stock  or  shares  of  or  in  any  public  company  in  England 
(whether  incorporated  or  not),  standing  in  his  name  in  his  own 
right,  or  in  the  name  of  any  person  in  trust  for  him,  it  shall  be 
lawful  for  a  judge  of  one  of  the  Superior  Courts,  on  the  application 
of  any  judgment  creditor,  to  order  that  such  stock,  funds,  annuities, 
or  shares,  or  such  of  them  or  such  part  thereof  respectively  as  he 
shall  think  fit,  shall  stand  charged  with  the  payment  of  the  amount 
for  which  judgment  shall  have  been  so  recovered,  and  interest 
thereon,  and  such  order  shall  entitle  the  judgment  creditor  to  all 
such  remedies  as  he  would  have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment  debtor  ;  provided  that  no 
proceedings  shall  be  taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months  from  the  date  of  such 
order." 

Sect.  15.  "And  in  order  to  prevent  any  person  against  whom 
judgment  shall  have  been  obtained  from  transferring,  receiving,  or 
disposing  of  any  stock,  funds,  annuities,  or  shares,  hereby  autho- 
rized  to  be  charged  for  the  benefit  of  the  judgment  creditor  under 
an  order  of  a  judge,  be  it  further  enacted,  that  every  order  of  a 
judge  charging  any  government  stock,  funds,  or  annuities,  or  any 
stock  or  shares  in  any  public  company,  under  this  Act,  shall  be 
made  in  the  first  instance  ex  parte,  and  without  any  notice  to  the 
judgment  debtor,  and  shall  be  an  order  to  show  cause  only;  and 

■  '  li  order,  if  any  Government  stock,  funds,  or  annuities  standing 
in  the  name  of  the  judgment  debtor  in  his  own  right,  or  in  the 
name  of  any  person  in  trust  for  him,  is  to  be  affected  by  such  order, 
shall  restrain  the  Governor  and  Company  of  the  Bank  of  England 
from  permitting  a  transfer  of  such  stock  in  the  meantime  and  until 
such  order  shall  be  made  absolute  or  discharged;  and  if  any  stock 
or  jharee  of  or  in  any  public  company,  standing  in  the  name  of  the 
judgment  debtor  in  his  own  right,  or  in  the  name  of  any  person  in 
fcm  I  tor  him,  is  or  are  to  be  alTected  by  any  such  order,  shall  in 
Like  manner  restrain  such  publie  company  from  permitting  a 
transfer  thereof;  and  that  Li,  after  notice  of  such  order  to  the 
I  on  or  persons  to  be  restrained  thereby,  or  in  caso  of  corpora- 
tions to  any  authorized  agent  of  sneh  corporation,  and  boforo  the 

-•ill'-  order    hall  be  discharged  or  made  absolute,  such  corporation 


(»)  Sec  the  [rial  Act  (3  &  \  Vict.  c.  105), 
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or  person  or  persons  shall  permit  any  such  transfer  to  be  made,  chap.  lix. 
then  and  in  such  case  the  corporation  or  person  or  persons  so  per- 
mitting such  transfer  shall  be  liable  to  the  judgment  creditor  for 
the  value  or  amount  of  the  property  so  charged  and  so  transferred, 
or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment; 
and  that  no  disposition  of  the  judgment  debtor  in  the  meantime 
shall  be  valid  or  effectual  as  against  the  judgment  creditor;  and 
further,  that,  unless  the  judgment  debtor  shall  within  a  time  to  be 
mentioned  in  such  order  show  to  a  judge  of  one  of  the  said 
Superior  Courts  sufficient  cause  to  the  contrary,  the  said  order 
shall,  after  proof  of  notice  thereof  to  the  judgment  debtor,  his 
attorney  or  agent,  be  made  absolute  :  provided  that  any  such  judge 
shall,  upon  the  application  of  the  judgment  debtor,  or  any  person 
interested,  have  full  power  to  discharge  or  vary  such  order,  and  to 
award  such  costs  upon  such  application  as  he  may  think  fit." 

By  the  stat.  3  &  4  Vict,  c.  82,  it  is  enacted  as  follows : — 

Sect.  1.   "The  aforesaid  provisions  of  the   said  Act(o)  shall  be  Provisions  of 

deemed  and  taken  to  extend  to  the  interest  of  anv  judgment  debtor,   1  &  2  Vict. 

whether  in  possession,  remainder,  or  reversion,  and  whether  vested    ' !     1  :  ,    ' 

or  contingent  as  well  in  any  such  stocks,  funds,  annuities,  or  shares  contingent 

as  aforesaid,  as  also  in  the  dividends,  interest  or  annual  produce  of  interest  in 

any  such  stock,  funds,  annuities  or  shares ;  and  whenever  any  such  stock  and 

"judgment  debtor  shall  have  any  estate,  right,  title  or  interest,  vested  shares,  and 
J       °     .  •  ,     •  •  •    j  •         •      i.  .the  dividends 

or  contingent,  in  possession,  remainder,  or  reversion,  m,  to,  or  out  thereof  and 

of  any  such  stocks,  funds,  annuities,  or  shares  as  aforesaid,  which  to  stock  &c. 
now  are,  or  shall  hereafter  be,  standing  in  the  name  of  the  in  Court. 
Accountant- General  of  the  Court  of  Chancery  (p),  or  the  Accountant- 
General  of  the  Court  of  Exchequer,  or  in,  to,  or  out  of  the  dividends, 
interest,  or  annual  produce  thereof,  it  shall  be  lawful  for  such  judge 
to  make  any  order  as  to  such  stock,  funds,  annuities,  or  shares,  or 
the  interest,  dividends,  or  annual  produce  thereof,  in  the  same  way 
as  if  the  same  had  been  standing  in  the  name  of  a  trustee  of  such 
judgment  debtor :  Provided  always,  that  no  order  of  any  judge  as 
to  any  stock,  funds,  annuities,  or  shares  standing  in  the  name  of  the 
Accountant-General  of  the  Court  of  Chancery  or  the  Accountant- 
General  of  the  Court  of  Exchequer,  or  as  to  the  interest,  dividends, 
or  annual  produce  thereof,  shall  prevent  the  Governor  and  Company 
of  the  Bank  of  England,  or  any  public  company,  from  permitting 
any  transfer  of  such  stocks,  funds,  annuities,  or  shares,  or  payment 
of  the  interest,  dividends,  or  annual  produce  thereof,  in  such  manner 
as  the  Court  of  Chancery  or  the  Court  of  Exchequer  respectively 
may  direct,  or  shall  have  any  greater  effect  than  if  such  debtor  had 
charged  such  stock,  funds,  annuities  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  favour  of  the  judgment 
creditor,  with  the  amount  of  the  sum  to  be  mentioned  in  any  such 
order." 

This  section  is  retrospective,  being   merely  explanatory  of 
sect.  14  of  the  stat.  1  &  2  Yict.  c.  110  (q). 

(o)  I.e.,  1  &  2  Vict.  c.  110,  s.  14.  Vict.  c.  29. 

(p)   Now    the    Paymaster -General.  (q)  Halkes  v.  Day,  10  Sim.  41. 

See  stats.  35  &  36  Vict.  c.  44  ;  46  &  47 
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chap.  rix. 

"When  a 
charging 
order  may  be 
made. 


Married 
woman  re- 
strained from 
anticipation. 


How  appli- 
cation for 
charging 
order  should 
he  made. 


Service  of 

order  nisi. 


A  charging  order  can  only  be  made  in  cases  where  the  sum 
ordered  to  be  paid  is  ascertained  by  the  judgment  (;•).  But 
where  the  order  is  for  payment  of  a  certain  sum  at  a  future 
date,  the  creditor  is  at  once  entitled  to  obtain  a  charging  order 
upon  stock  and  shares  of  the  debtor  (s) . 

Under  the  Married  "Women's  Property  Act,  1870  (t),  a 
charging  order  might  have  been  made  upon  a  judgment  against 
a  married  woman  since  the  Act,  and  would  bind  her  interest  in 
funds  to  which  she  is  entitled  for  her  separate  use  without 
power  of  anticipation  (u).  This  Act  is,  however,  now  repealed, 
but  so  as  not  to  affect  acts  done  or  rights  acquired  while  the  Act 
was  in  force  (.r). 

Now,  however,  a  judgment  cannot  be  enforced  by  a  charging 
order  as  against  the  separate  property  of  a  married  woman 
which  she  is  restrained  from  anticipating  (y) ;  but  the  restraint 
will  not  prevent  such  an  order  from  binding  arrears  of  income 
of  the  property,  whether  accrued  after  or  at  the  date  of  the 
judgment  (s). 

Under  sect.  15  of  the  stat.  1  &  2  Yict.  c.  110,  the  appli- 
cation in  the  first  instance  is  to  be  made  ex  parte,  without 
notice  to  the  debtor.  It  is  now  usually  made  by  summons 
before  a  judge  in  chambers.  The  application  should  be  sup- 
ported by  evidence  of  the  applicant's  title  to  the  debt  and  of 
the  debtor's  title  to  the  property  sought  to  be  charged  (a). 
An  order  nisi  will  then  be  made,  notice  of  which  should  be 
given  to  the  Bank  or  to  the  company  whose  stock  or  shares 
are  affected  thereby. 

The  order  should  be  served  on  the  debtor  or  his  solicitor. 
An  order  nisi  served  on  the  solicitor  and  brother,  and  at  the 
last  address  of  the  debtor,  was  deemed  sufficient  without  an 
order  for  substituted  service  (b). 

A  cestui  que  trust  is  entitled  to  obtain  from  his  trustee  an 


M  Widgery  v.  Tcpper,  6  Ch.  D.  3G4, 
0.  a.,  overruling  Burnt  v.  Irving,  3 
Oh.  I).  291. 

(*)    Younghutbaiul    v.    (iishornr,    1     !)<• 

G.    &   B.   209;     Bognall    \.    Carlton, 
n.   130.  affd.  on  "tin  r  points, 
Bid.  871,  O.-A. 

33  i  84  Vict.  o.  98. 

r,/;  Sanger  v.  Sanger,  L.  B.  1 1  Eq. 
170.  Bee  London  and  "Provincial  Bank 
v.   Bogle,  7  Ch.  D.  77.');  &   Kedgely, 


Small  v.  Hcdgchy,  34  Ch.  D.  379; 
Axford  v.  Jieid,  22  Q.  B.  D.  548, 
C.  A. 

(.r)  45  &  46  Vict.  c.  75,  s.  22. 

(>/)  lb.  ss.  1,  19  ;  56  &  57  Vict.  c.  63, 

b.  i. 

(2)  Wood-  Barrs  v.  ITcriot,  (1896)  A.  C. 
174.    Bee  ante,  i>.  339. 

(a)   Dan.  Ch.  Pr.  939. 

(J)  lie  Paragon  Co.,  8  Jur.  N.  S.  11. 
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authority  enabling  him  to  ascertain  whether  there  is  any  charg-     chap.  lix. 
ing  order  on  the  trust  fund  (c) . 

A  master  in  the  Queen's  Bench  Division  may  make  a  charging 
order  nisi,  hut  cannot  discharge  it  (d).  Upon  the  application  of 
the  debtor  the  matter  may  be  adjourned  into  Court,  when  the 
order  may  be  set  aside,  though  it  has  not  been  made  absolute  (e) . 

If  the  defendant  pays  the  debt  after  the  order  nisi,  he  must  Costs. 
pay  the  costs   both  of   that  order  and  of  the  application  to 
discharge  it  (./'). 

The  application  for  an  order  absolute  is  made  to  a  judge  in  Order 
chambers ;  charging  orders  absolute  cannot  be  made  by  a  master  a  so  u  e- 
in  the  Queen's  Bench  Division,  nor  by  a  registrar  of  the  Probate, 
Divorce,  and  Admiralty  Division  (g). 

The  judge  has  a  discretion  as  to  granting  a  charging  order, 
which,  if  properly  exercised,  will  not  be  interfered  with  by  the 
Court  of  Appeal  (//■) . 

A  charging  order,  when  made  absolute,  operates  from  the 
making  of  the  order  )usf(i),  and  an  administration  decree  in 
the  interval  will  not  affect  it  (/.-). 

A  charging  order  absolute  cannot  be  made  if  the  defendant 
was  dead  when  the  order  nisi  was  made  (I). 

It  is  sufficient  that  the  order  be  intituled  "  In  the  Matter  of  Title  of  order, 
the  Act  1  &  2  Yict.  c.  110,  and  of  the  Act  3  &  4  Yict.  c.  82  "; 
but  the  order  will  not  be  invalidated  by  being  intituled  also  in 
the  matter  of  the  action  (m) ;  and  in  the  Chancery  Division 
it  is  the  practice  to  intitule  an  order  charging  a  fund  in  Court, 
either  in  the  action,  or  in  the  matter  to  the  credit  of  which  the 
fund  is  standing  (n). 

The  Court  has  power  to  make  a  stop  order  as  auxiliary  to  stop  orders  in 
a  charging  order  under  the  above  Act  (o)  ;  and  formerly,  where  ?ldof  charg- 
the  fund  was  in  Court,  it  was  the  common  practice  for  the  Courts 
of  Equity,  on  petition  in  the  suit,  to  give  effect  to  a  charging 


(c)  lie  Tillott,  Lee  v.  Wilson,  (1892)  452 ;    explaining    Warburton   v.    Sill, 

I  Ch.  86.  Kay,    470 ;    Brereton   v.   Edwards,    21 

(d)  Mitchell  v.  Be  Yemj,  67  L.  T.  53.  Q.  B.  D.  488,  C.  A. 

\e)  Morris  v.  Manesty,  7  Q.  B.  674  ;  (/.-)  lb.     See  Scott  v.  Lord  Hastings, 

overruling  on  this  point  Brown  v.  Bam-  4  K.  &  J.  633. 

ford,  9  M.  &  W.  42 ;  Fowler  v.  Churchill,  (I)  Finney  v.  Hinde,  4  Q.  B.  D.  102. 

II  M.  &  W.  57.  [m)  Marquis  of  Hastings  v.  Beavan, 
(/)  Stanley  v.  Bond,  8  Beav.  50.  4  L>e  G.  F.  &  J.  316. 

(</)  R.  S.  C.  Ord.  LIV.  r.  12.  («)  Seton,  427. 

th)    Wicks  v.  Shanks,  67  L.  T.  609,  (o)  Hulkes  v.  Day,  10  Shu.  41  ;  Be 

C.  A.  Nowell,   9  Jur.  N.   S.   788 ;    Wells  v. 

(i)  Haly  v.  Barry,  L.  R.  3  Ch.  A.  Gibbs,  22  Beav.  204. 
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Discharge  of 
order. 


Meaning  of 
"  company  " 
and  "  stock. 


order  made  by  the  judge  of  any  other  Court,  by  means  of  a  stop 
order  (;;). 

Where  by  a  decree  trustees  were  ordered  to  pay  the  dividends 
of  stock  to  a  judgment  debtor  against  which  a  charging  order 
had  been  obtained,  it  was  held  that  no  application  could  be  made 
in  the  suit  by  the  judgment  creditor  for  the  purpose  of  obtain- 
ing an  order  on  the  trustees  to  pay  the  fund  into  Court,  and  a 
stop  order  thereon  in  aid  of  the  charging  order  (q) . 

Now,  however,  that  the  Courts  of  Chancery  and  of  Common 
Law  are  no  longer  distinct,  it  is  no  longer  necessary  for  equity 
to  give  assistance,  by  means  of  a  stop  order,  to  a  charging  order 
obtained  at  law.  After  a  charging  order  nisi  has  been  made, 
and  notice  has  thereby  been  given  to  the  Paymaster-General, 
a  stop  order  would  be  a  merely  useless  piece  of  machinery,  and 
is  no  longer  necessary  (>*).  Such  notice  will  of  itself  give  priority 
to  the  charging  order  over  any  subsequent  orders  affecting  the 
fund  (s). 

The  proviso  at  the  end  of  sect.  15  of  the  statute  1  &  2  Vict. 
c.  110,  giving  power  to  a  judge  to  discharge  or  vary  a  charging 
order,  applies  only  to  orders  nisi,  and  not  to  an  order  which  has 
become  absolute  (7). 

By  the  same  section,  it  is  provided  that  an  order  nisi  shall  be 
made  absolute,  unless  sufficient  cause  to  the  contrary  is  shown. 
Where  an  order  has  been  obtained  charging  a  debtor's  equitable 
interest  in  stock  standing  in  the  names  of  trustees,  the  Court 
will  not  interfere  to  discharge  the  judge's  order,  if  the  deter- 
mination of  the  debtor's  interest  in  the  stock  depends  on  the 
question  of  his  insolvency  (u) ;  nor  if  it  is  a  matter  of  equitable 
construction  whether  the  debtor  has  an  interest  in  the  stock  (%). 
But  if  the  property  charged  is  clearly  not  within  reach  of  the 
Act,  the  Court  will  set  the  charging  order  aside  (//). 

By  Ord.  XLVI.  r.  3,  it  is  declared  that  the  expression 
"  company  "  therein  includes  the  Governor  and  Company  of  the 
Bank  of  England   and   any   other   public   company,   whether 


/,'..<,  v.  Taylor,  5  I ><■  <!.  &  S. 
-180.  Bee  Marquis  oj  Hastings  Y.Beavan, 
I  l),  <;.  I  .  A  .1.  816  ;  6  L.  'I'.  N.  8. 
734  ;  Hi  W.  I,\  208. 
di  .\<  /'  ton  v.  ./.  /<  "  ,  1 1  Beav.  i  16. 
i,  i; i  Lord  Ei  her,  M-  El.,  in  Brereton 
v.  Edwards,  21  Q.  I'-.  D.488,al  \>.  196, 
0.  A. 

/A.  :it  p.  497. 


(0  Ji'fl'n/rs  v.  Reynolds,  62  L.  .T.  Q. 
B.  65;  Drew  v.  Willis,  (1891)  I  Q.  B. 
460,  0.  A. 

(u)  "Rogers  v.  Hollo  way,  f>  Man.  &  Gr. 
292. 

(.,)  Fuioler  v.  Churchill,  11  M.  &  W. 
67. 

(//)  Morris  v.  Mancsty,  7  Q.  B.  674. 
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incorporated  or  not,  and  the  expression  "  stock  "  includes  shares,     chap.  lix. 
securities,  and  dividends  thereon. 

It  had  previously  been  held  that  shares  in  a  mining  company 
on  the  cost-book  principle  were  within  the  Act  (z)  ;  but  subject 
to  the  claim  of  the  company  against  the  shares  (a). 

"Where  a  lien  on  shares  standing  in  the  name  of  a  debtor  was 
claimed  by  the  company,  a  charging  order  was  refused  by  the 
common  law  judge,  but  was  obtained  in  equity  subject  to  the 
lien  (6). 

A  banking  co-partnership  which  made  returns  to  the  stamp 
office  pursuant  to  7  Greo.  IV.  c.  46,  is  a  public  company  not 
incorporated  within  these  sections  (c) . 

Sect.  14  of  the  stat.   1  &  2  Vict.  c.  110  does  not  extend  to  Charging 
"  money."     But  in  aid  of  the  power  given  by  sect.  12  of  that  order  on 
Act  to  take  money  under  a  fi.  fa.,  a  charging  order  may  be 
made  by  a  judge  of  the  Queen's  Bench  Division  on  cash  stand- 
ing to  the  credit  of  the  debtor  in  the  Chancery  Division  (d) . 

A  government  annuity  to   which  the  debtor  is  entitled  as  Annuities. 
executor  and  legatee  is  not  within  the  Act  (e). 

It  is  doubtful  whether  an  annuity  payable  out  of  the  suitors'  Suitor's 
fund  can  be  charged  under  these  Acts,  there  being  no  specific    un  ' 
stock,  but  only  a  fluctuating  fund  charged ;  the  Court,  however, 
in  one  case  allowed  the  order  to  stand  quantum  valeat  (/). 

A  pension  granted  by  the  East  India  Company  cannot  be  so  Pension. 
charged  (g) . 

A  contingent  equitable  interest  in  shares  may  be  so  Contingent 
charged  (h),  but  not  an  interest  in  the  proceeds  of  the  sale  shares8.  m 
of  shares  by  trustees  under  a  will  for  payment  of  debts  and 
ultimately  for  the  debtor  (/) ;  and  where  the  charging  order 
would  not  be  effectual,  as  the  stock  stood  in  the  names  of 
trustees  for  others,  a  bill  by  the  judgment  creditor  to  set  aside  a 
voluntary  settlement  of  the  stock  was  allowed  without  obtaining 
a  charging  order  (/.') . 

(z)  Nicholls  v.   Rosewarne,   6   C.    B.  (e)    Taylor  v.  TarnbiiU,  4  H.  &  N. 

N.  S.  480.     See  Baker  v.  Tynte,  2  E.  &  495. 
E.  297  ;  Fuller  v.  Earle,  7  Exch.  796.  (/)    Witham  v.  Lynch,  1  Exch.  391. 

(a)  Re  Connell,  2  Jur.  N.  S.  390.  (g)  Morris  v.  Manesty,  7  Q.  B.  674. 

(b)  He  Royal  Bank  of  Australia,  25  (A)  Baker  v.  Tynte,  2  E.  &  E.  897  ; 
L.  J.  Ch.  649.  Cragg  v.    Taylor,    L.   R.    1    Ex.    148  ; 

(c)  Macintijre  v.  Connell,  1  Sim.  N.  S.  S.  C,  L.  R.  2  Ex.  131. 

225.     See  Graham  v.  Connell,  19  L.  J.  (i)  Dixon  v.    Wrench,  L.   R.  4  Ex. 

Ex.  361.  154. 

(d)  Brereton  v.  Edwards,  21  Q.  B.  D.  .  (/>)  Goldsmith  v.  Russell,  5  De  G.  M. 
488,  C.  A.  &  G.  547. 
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CHAP,  try. 

Debtor  must 
have  benefi- 
cial interest 
in  shares 
charged. 

Beneficial 
interest  only 
is  charged. 


Debt  must  be 
enforceable. 


Nature  of 
charge  (seated 

by  order. 


A  charging  order  will  not  affect  stocks  or  shares  standing 
in  the  name  of  the  debtor  if  it  is  shown  that  he  is  merely 
a  trustee  having  no  beneficial  interest  therein  in  his  own 
right  (I). 

The  debtor  must  have  a  beneficial  interest  at  the  date  of  the 
order  nisi;  for  if,  between  the  obtaining  the  judgment  and  the 
order  nisi,  the  debtor  has  assigned  his  interest,  the  order  nisi 
will  be  inoperative,  even  in  the  case  of  an  equitable  interest  of 
which  no  notice  has  been  given  to  the  trustee  of  the  assign- 
ment (m).  The  charging  order  only  affects  the  interest  which 
the  debtor  has  in  the  funds,  and  not  prior  incumbrances, 
similarly  to  the  operation  of  the  charge  upon  real  estate  under 
sect.  13  (n),  and  under  no  circumstances  can  a  charging  order 
have  priority  over  previous  equitable  incumbrances  (o)  :  thus  a 
mortgage  of  an  equitable  interest  in  stock,  of  which  no  notice 
was  given  to  the  trustees,  would  be  preferred  to  the  charging 
order (p) . 

Where  stock  stands  in  the  name  of  a  trustee  for  the  defen- 
dant and  others,  the  defendant's  interest  is  charged ;  it  does  not 
seem  clear  whether  the  charging  order  attaches  where  the 
interest  of  the  debtor  is  to  go  over  if  he  charges  it ;  but  where 
a  dividend  has  already  accrued,  that  is  charged,  notwithstanding 
the  gift  over  (q) . 

As  a  charging  order  has  no  greater  effect  than  a  charge 
executed  by  the  judgment  debtor,  a  charging  order  on  a  judg- 
ment by  default  for  a  debt  which  was  incapable  of  being- 
enforced  will  be  inoperative  (r). 

A  charging  order  under  this  statute  has  been  held  to  create 
such  an  incumbrance  as  will  forfeit  a  life  estate  determinable  on 
alienation  (•>>•) ;  or  if  the  tenant  for  life  should  "do  or  suffer  any 


(/)  Gill  v.  Continental  Gas  Co.,  L. 
R.  7  Ex.  332;  lie  ll/n/rrln/  Ordnance 
Co.,  -J.:,  W.  R.  Ill  ;  Cooper  v.  Griffin, 
(1892)  1  Q.  B.  740,  C.  A.;  Howard  v. 
Sadler,  (1893  1  Q.  B.  1  ;  Gray  v. 
Stone,  69  L.  T.  282. 

(»i)   Scott  v.  lord  II '■■  IK    \'  .T. 

i  i.  ii,::,/  v,  Barry,  L.  It.  3  Oh. 
A.  462. 

in,  Hulkety.Sav,  10 Sim. 41 ;  Fowler 
v.  Churchill,  ll  M.  &  \\r.  57 ;  and 
inf.  p.  I 

(,,)  Brtorcttfft  v.  Dorrington,  14  Jur. 
lioi  ;  Eyre  v.  McDowell,  9  II.  L.  C. 
619,  626,  642  ;  Strongt  v.  Eawket,  4 
Do  G.  &  J.  682  ;   St  Hell,   Carter  v. 


Stadden,  W.  N.  (18SG)  46. 

(p)  Beavan  v.  Lord  Oxford,  G  Do  G. 
M.  &  C.  492,  524,  525,  532;  Pickering 
v.  llfraombc  Rail.  Co..  L.  R.  3  C.  B. 
2.r)0;  Crow  v.  Robinson,  L.  R.  3  C.  P. 
264,  267,  overruling  Walts  v.  Porter, 
3  E.  &  B.  743.  Ami  Bee  Brearoliffe  v. 
Dorrington,  14  Jur.  1101;  Sumter  v. 
lord  Glengall,  3  Cr.  Oh.  It.  47. 

(y)  South  Western  loan,  §c.  Co.  v. 
Robertson,  8  <,>.  B.  D.  17. 

(r)  lie  Onslow1  S  Trusts,  L.  R.  20  Eq. 
G77. 

(*)  Monte/lore  v.  Behrens,  L.  R.  1  Eq. 
171. 
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act "  whereby  the  dividends  should  become  payable  to  any  other     oiap.  lix. 
person  (t). 

A  charging  order  nisi  is  not  "  an  execution  against  the 
goods  of  a  debtor  "  within  sect.  45  of  the  Bankruptcy  Act, 
1883(h).  Nor  is  it  a  "transaction"  protected  by  sect.  49 
of  that  Act  (x) . 

Notwithstanding  the  charging  order,  where  the  fund  is  not  in  Payment  of 
Court,  the  Bank  of  England  is  bound  to  pay  the  dividends  to  fund  charged 
the  parties  having  the  legal  estate  in  the  funds,  who  will  be 
bound  by  the  charge,  and  must  see  that  the  fund  is  properly 
applied  (y) ;  and  the  same,  of  course,  applies  to  other  public 
companies. 

If  a  bank,  with  notice  of  a  charging  order  on  its  shares,  pays 
other  judgment  creditors,  it  will  be  responsible  (s). 

A  charging  order  upon  funds  in  the  hands  of  trustees  does  Trustees' 
not  affect  the  right  of  the  trustees  to  their  costs  (a) . 

Within  the  period  of  six  months  prescribed  by  sect.  14  of  the  Creditor  may 
stat.  1  &  2  Vict.  c.  110,  the  judgment  creditor  may  take  such  take  fu1r.ther 

'  J       °  J  proceedings 

proceedings  as  may  be  necessary  to  protect  his  interests.  And  within  six 
he  may,  accordingly,  it  seems,  bring  an  action  to  protect  his 
interest  within  the  six  months  (b).  The  Court  will  not,  how- 
ever, on  a  mere  petition  by  a  judgment  creditor  who  has 
obtained  a  charging  order  on  a  fund  in  Court  belonging  to 
the  debtor,  order  payment  of  the  fund  without  the  debtor's 
consent  (c) . 

In  this  interval,  the  receipt  of  dividends  on  stock  has  been 
restrained  (d)  ;  but  notice  to  the  Paymaster- General  would  seem 
now  to  be  sufficient  (e). 

A  sale  cannot  be  made  under  a  charging  order  without  a 
separate  action  (/). 

(t)  Roffey  v.  Bent,  L.  R.  3  Eq.  759.  (z)  Salaman  v.  Donovan,  10  Ir.  Com. 

See  South  Western  Loan  Co.  v.  Robertson,  L.  R.  App.  13. 
8  Q.  B.  D.  17.  {a)  Smith  v.  Tonde,  2  F.  &  F.  376. 

(it)  46    &   47   Vict.   c.   52.     See  Re  (b)  Bristedv.  Wilkins,  3  Ha.  239. 

Hutchinson,  Exp.  Hutchinson,  16  Q.  B.  (c)    Whitfield    v.   Prickett,    13    Sim. 

D.  515.  259. 

(x)  Re  0J  Shea's   Settlement,    Courage  (d)   Watts  v.  Jcffereyes,  3  Mac.  &  G. 

v.  O'Shea,  (1895)  1  Ch.  325,  C.  A.     '  372;  Bristed  v.   Wilkins,    3  Ha.  235  ; 

(y)   Churchill  v.  Bank  of  England,  11  Horsley  v.  Cox,  L.  R.  4  Ch.  A.  94,  n. 
M.  &  W.   325  ;   Fowler  v.    Churchill,  (e)  Sup.  p.  1280. 

11  M.  &  W.  57.  (/)  Leggott  v.  Western,  12  Q.  B.  D. 

287. 
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Section  II. 

Crown  Debts. 

i. — Crown  Debts  as  affecting  Mortgages  of  Land. — A  mort- 
gagee is  liable  to  have  his  security  postponed  to  certain  claims 
of  the  Crown,  which,  by  virtue  of  its  prerogative,  has  the  right 
to  issue  an  "  extent  "  or  execution  against  all  the  lands  of  its 
debtors,  except  copyholds,  and  to  follow  such  lands  into  the 
hands  of  subsequent  mortgagees  or  purchasers,  though  without 
notice  (a). 
Prior  equities.  The  Crown,  claiming  under  an  extent,  is,  like  a  judgment 
creditor,  subject  to  prior  equities,  and  to  such  incumbrances  as 
the  debtor  has  lawfully  created  (b). 

An  equitable  mortgage  by  dej)osit  of  title  deeds  made  before 
the  lien  of  the  Crown  has  attached  is  binding  upon  the 
Crown  (c)  ;  and  the  better  opinion  seems  to  be  that  the  circum- 
stance of  the  Crown  obtaining  possession  of  the  legal  estate 
under  an  extent  could  not  affect  any  equitable  charge  which 
is  created  by  the  debtor  before  the  lien  of  the  Crown  has 
attached  (d). 

So,  also,  an  equitable  mortgage  of  renewable  leaseholds  by 
deposit  of  title  deeds  is  entitled  to  preference  over  a  subsequent 
lien  of  the  Crown,  in  respect  of  the  renewed,  as  well  as  of  the 
original,  lease,  although  the  Crown  debt  may  have  accrued 
before  the  date  of  the  renewal  (e).  Not  only  all  interests 
actually  created  by  the  debtor  before  the  lien  of  the  Crown  has 
attached,  but  also  the  conditions  to  which  the  lands  have  been 
subjected  prior  to  the  date  of  such  lien,  are  binding  upon  the 
Crown  (/). 

The  prior  security  will  not  prevail  against  the  Crown,  if  it 
were  made  in  favour  of  a  person  in  whom  it  was  a  breach  of 
duty  to  the  Crown  to  take  it ;  as  where  it  was  taken  by  a 
receiver-general  from  a  person  immediately  responsible  to  him 

(>,    ::::  II.  n.  VIII.  <•.  :',0,  km.  7'\  SO.  Rex  v.  lee,  6  Pri.  369;  Gilesv.  Grover, 

Sr<-  farther,  u  to  Crown  <lcl>tn,  <',„,t(!  1  01.  &  F.  I'l. 

<m    Mortgage!    (6th  ed.)   Vol.    I.    178  (<•)  Casberdy.  Ward,  sup. 

—  L93  j     EmhinBtone    and    Clark    on  W)  /iim/rsx  v.  ll'/im/r,  i    K<1.   177; 

Bearohea,  Oh.   VII.  p.  7s  ;   Bhelford,  Eodge  v.  Att.-Oen.,  3  T.  &  C.  Ex.  342. 

E.  I'.  Stata.  9th  ed.  pp.  165  et  u  q  (e)   Factory.  Phijpott,  L2  Pri.  197. 

I    Oasberd    v.    Ward.   6  Pri.    HI;  (/)  Bex  v.  Topping,  1  Mod.  &  T. 

Bm    v.    Ktmphery,  MoCL  &  Y.  173;  544. 
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in  respect  of  moneys  due  to  the  Crown.     And  it  seems  that  in     chap,  m. 
such  a  case  it  would  be  the  same  if  the  mortgage  were  legal  (y) . 

The  charge  of  the  Crown  against  its  debtor's  land  will  attach  When  the 

("lulll  l  Ol 

as  from  the  time  of  his  becoming  in  debt  to  the  Crown  (h).  But  the  Crown 
by  several  successive  statutes,  protection  has  been  afforded  to  attachca- 
mortgagees  and  purchasers  of  lands  belonging  to  persons  who 
may  be  accountable  to  the  Crown,  or  persons  deriving  title  from 
them,  by  providing  that,  unless  the  formalities  prescribed  by 
those  statutes  are  complied  with,  the  claim  of  the  Crown  shall 
not  affect  the  lands  in  the  hands  of  a  mortgagee  or  purchaser. 

ii. — Registration  of  Crown  Debts. — Before  the  4th  of  June, 
1869,  there  was  no  complete  index  or  register  of  Crown  debts, 
but  searches  for  liabilities  to  the  Crown  were  usually  made  at 
the  Exchequer  Office,  and  amongst  the  bonds  of  the  Receiver- 
General  at  the  Tax  Office  («'). 

The  stat.  2  &  3  Vict.  c.  11,  s.  8,  gives  full  protection  to  pur- 
chasers and  mortgagees  against  Crown  debts  and  obligations, 
by  requiring  a  memorandum  of  them,  similar  to  that  required 
of  judgments  by  1  &  2  Yict.  c.  110,  to  be  left  with  the  senior 
Master  of  the  Common  Pleas,  to  be  by  him  entered  in  a  book, 
to  be  called  "  The  Index  of  Debtors  and  Accountants  to  the 
Crown,"  and  (s.  9)  by  directing  an  alphabetical  index  to  be 
kept  of  the  quietus  granted  to  Crown  debtors  and  accountants, 
and  (s.  11)  by  giving  power  to  the  Lords  of  the  Treasury, 
upon  such  terms  as  they  shall  think  fit,  to  certify  that  any  here- 
ditaments of  a  Crown  debtor  or  accountant  may  be  held  by  a 
purchaser  or  mortgagee  thereof  freed  from  all  claims,  present 
and  future,  on  the  part  of  the  Crown. 

On  a  mortgage  of  real  estate,  therefore,  the  Common  Pleas 
(now  Central)  Office  should  be  searched  for  Crown  debts  and 
acceptances  of  office,  as  well  as  for  other  incumbrances  :  but  for 
judgments,  specialties,  or  accountantships  in  existence  at  the 
passing  of  the  Act,  the  same  search,  which  was  not  very  easy, 
must  be  made  as  before  the  Act  (/«•). 

The  provisions  as  to  registry  (/),  and  re-registry  every  five 
years  (m),  have,  since  1859,  been  made  obligatory  on  the  Crown 


iff)  Broughton  v.  Banes,  1  Pri.  216.  (A)  Ibid.  468. 

\h)  13  Eliz.  c.  4.  .  {I)  2  &  3  Vict.  e.  11,  s.  8. 

(t)  Shelford,   R.  P.   Stats.   9th   ed.  (w)  18  &  19  Vict.  c.  15,  s.  6. 
p.  467. 
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Crown  Suits 
Act,  I860. 


County 
registries. 


Ireland. 


so  as  to  bind  the  lands  of  a  debtor  as  against  a  purchaser  or 
mortgagee  (n). 

The  rights  enjoyed  by  the  Crown  are  now  subject  to  the 
provisions  of  the  Crown  Suits  Act,  1865  (0),  under  which  future 
Crown  debts  do  not  affect  land  as  against  bona  fide  purchasers 
for  valuable  consideration,  or  mortgagees,  with  or  without 
notice,  until  a  writ  of  execution  be  issued  and  registered  before 
the  execution  of  the  conveyance  or  mortgage  to  the  purchaser 
or  mortgagee :  but  this  provision  does  not  [p)  take  away  or 
abridge  any  prerogative  or  right  of  the  Crown,  in  respect  of 
priority  or  otherwise,  over  or  against  the  creditors  of  a  debtor 
or  accountant  to  the  Crown  ;  and,  save  as  expressly  provided  in 
the  part  of  the  Act  referred  to,  every  prerogative  or  right  of  the 
Crown  as  against  the  land,  or  creditors,  of  any  debtor  or  ac- 
countant to  the  Crown,  remains  as  if  that  part  of  the  Act  had 
not  been  enacted. 

This  enactment  is  not  retrospective,  and  it  would  seem  that  a 
mortgagee  with  notice  of  a  Crown  debt  incurred  before  1865 
would  be  bound  thereby  (q). 

The  Eegistry  Act  for  Middlesex  expressly  excepts  from  its 
operation  all  such  judgments,  statutes,  and  recognizances  as  are 
entered  in  the  name  and  upon  the  proper  account  of  his 
Majesty,  his  heirs,  and  successors  (r).  The  recent  Yorkshire 
Registry  Acts  do  not  contain  any  such  exception  (s). 

There  are  similar  Acts  affecting  the  registration  and  re-regis- 
tration of  Crown  debts  in  Ireland  as  in  England  (t). 


Section  III. 

Statutory  Land  Charges. 

i. — Generally. — Statutes  havo  from  time  to  time  been  passed 

authorizing  tho  inheritance  of  land  to  bo  charged  not  only  by 

is  of  the  fee,  but  also  by  or  on  behalf  of  limited  owners  of 

settled  Lands  and  other  persons  not  having  absolute  power  of 

dil  posal  in  respect  of  their  lands  or  being  under  disability. 


(»J   22  &  23  Vict.  o.  35,  B.  22. 

d,,  28  &  29  Vict.  0.  I'M,  Be.  48,  49. 

K)      ll.nl.    B.    61. 

(■/.    I  PladweU,  2   Eq.  Oa. 

Ai.r.  699,  pi.  26  ;  7  Via.  Abr.  64. 

(>•)  7  Anne,  0.  20. 


(«)  -17  &  48  Vict.  c.  64;  48  &  49 
Yin.  0.  26. 

(/)  7  A:  8  Vict.  c.  90,  ss.  11  and  12; 
I  I    &    L2  Vict.  0.  120,  sb.   12  and  13; 

84   .v  :s.r>  Vict.  c.  72,  ss.  2,  7,  10,  11, 
12  und  22. 
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Inquiries   and    searches   for   such    statutory    charges    must,      chap,  lix. 
therefore,  often  form  one  of  the  precautions  to  be  taken  by  a  Search  for 
mortgagee  before  completion ;    but    subsisting   mortgages   are  land  char&es- 
expressly,  by  statute,  postponed  to  many  of  such  charges  though 
subsequently  effected. 

The   Land   Charges   and   Eegistration    and    Searches    Act,  Registration 
1888  («),  requires  the  registration  in  the  Office  of  Land  Registry  charges, 
of  land  charges  created  after  the  31st  of  December,  1888,  and 
by  sect.  12  of  that  Act,  land  charges  created  after  the  commence- 
ment of  that  Act  are  void  as  against  a  mortgagee  or  purchaser 
for  value  unless  registered. 

The  expression  "  land  charge  "  is  thus  denned  for  the  purposes 
of  the  Act  by  sect.  4  thereof  : — 

"  '  Land  charge '  means  a  rent  or  annuity  or  principal  moneys 
payable  by  instalments,  or  otherwise,  with  or  without  interest 
charged,  otherwise  than  by  deed,  upon  land,  under  the  provisions 
of  any  Act  of  Parliament,  for  securing  to  any  person  either  the 
moneys  spent  by  him  or  the  costs,  charges,  and  expenses  incurred 
by  him  under  such  Act,  or  the  moneys  advanced  by  him  for  repay- 
ing the  moneys  spent,  or  the  costs,  charges  and  expenses  incurred 
by  another  person  under  the  authority  of  an  Act  of  Parliament, 
and  a  charge  under  the  thirty- fifth  section  of  the  Land  Drainage 
Act,  1861,  or  under  the  twenty-ninth  section  of  the  Agricultural 
Holdings  (England)  Act,  1883,  but  does  not  include  a  rate  or 
scot." 


ii, — Charges  for  Commutation  and  Redemption  of  Tithes. — - 
By  the  Tithe  Commutation  Acts  (x)  power  is  given  to  the 
owners  of  particular  estates  in  land  or  tithe  rentcharge,  and  also 
to  corporations  sole  and  aggregate,  to  charge  their  proportion  of 
the  commutation  expenses  with  interest  at  four  per  cent,  on  the 
land  or  tithe  rentcharge  respectively,  to  be  paid  off  by  twrenty 
equal  annual  instalments ;  and  a  like  power  is  given  to  owners 
of  a  partial  estate  in  land  to  charge  the  expense  of  redeeming 
a  tithe  rentcharge  under  that  Act  upon  the  land  for  twrenty 
years  with  interest  (//) . 

By  2  &  3  Vict.  c.  62,  ecclesiastical  corporations  aggregate 
and  collegiate  bodies  are  enabled  to  charge  the  commutation 
expenses,  with  interest,  on  any  other  lands  held  to  the  like  uses 

(k)  51  &  52  Vict.  c.  51.  5  &  6  Vict.  c.  54,  s.  8 ;  9  &  10  Vict. 

{ce)  See  6  &  7  Will.  IV.  c.  71,  as.  77,  c.  73  ;  10  &  11  Vict.  c.  104  ;   14  &  15 

78  ;    2   &  3  Vict.   c.   62,   ss.    16,    17  ;  Vict.  c.  53  ;   23  &  24  Vict.  c.  93. 
3    &  4  Vict.  c.   15,  s.  23.      And  see  (y)  9  &  10  Vict.  c.  73,  s.  11. 
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chap.  lix.     as  those  included  in  the  commutation,  to  be  paid  off  in  like 
manner  as  before  mentioned  (a) . 

iii. — Charges  for  Enfranchisement  of  Copyholds. — By  the 
Copyhold  Act,  1894,  sects.  8,  15  (a),  it  is  provided  that  com- 
pensation for  enfranchisement  may,  in  certain  cases,  be  a  rent- 
charge  charged  on  and  issuing  out  of  the  lands  enfranchised. 
Sect.  27  provides  for  payment  of  rentcharges  under  the  Act,  and 
enacts  as  follows : — "  The  rentcharge  shall  be  a  first  charge  on 
the  land  charged  therewith,  and  shall  have  priority  over  all 
incumbrances  affecting  the  land  except  tithe  rentcharge,  and 
any  charge  having  priority  by  statute  notwithstanding  those 
incumbrances  are  prior  in  date."  By  the  same  section,  the 
remedies  for  the  recovery  of  the  rentcharge  are  by  distress  and 
entry  in  manner  provided  by  the  Conveyancing  and  Law  of 
Property  Act,  1881  (b).  Sects.  28  to  31  provide  respectively 
for  the  apportionment  of  rentcharges;  for  the  protection  of 
lessees  from  liability  thereto  ;  and  for  the  redemption  and  sale 
of  rentcharges  created  under  the  Act. 

iv. — Land  Improvement  and  Drainage  Charges. — By  the 
Permanent  Improvement  Act,  1845  (c),  s.  3,  any  tenant  for 
life  or  pur  autre  vie,  tenant  by  the  curtesy,  tenant  for  years 
determinable  on  any  life  or  lives  (if  an  infant,  idiot,  lunatic,  or 
feme  covert,  by  his  or  her  guardian,  next  friend,  committee,  or 
husband,  respectively),  or  any  feoffees  or  trustees  for  any 
charitable  or  other  purposes,  or  any  aggregate  or  sole  corporation, 
or  any  mortgagee  or  incumbrancer  in  fee  in  possession,  or  any 
person  entitled  in  fee  to  the  equity  of  redemption  and  in  pos- 
session of  the  land  mortgaged,  may  by  petition  to  the  Lord 
Chancellor  or  Master  of  the  Rolls  (d),  and  reference  thereon  to 
chambers,  obtain  leave  to  make  any  permanent  improvements  in 
the  land  by  draining  with  durable  materials  or  by  warping, 
irrigation,  or  embankment,  in  a  permanent  manner,  or  by 
erecting  thereon  any  buildings  of  a  permanent  kind,  incidental 
or  conscijucntial  thereto. 

(j)   Siit.  17.  owner  of  the  rcnlrliargo  from  enforcing 

(a)  ■>'  &  68  Vict.  o.  46,  re-enacting  any   other  remedies.      See  Searle  v. 

the  provisions  of  the  earlier  Copyhola  Cooke,  13  Oh.  D.  ftlfl,  C.  A. 

Acts  which  are  repealed.  (<•)  8  &  9  Vict,  c.  .r>6. 

ii   i    )•-  Vict.  o.   11,  h.   II,  Bet  ('/)  Now  the  Chancery  Division  of 

""'<,   p.    ii-     The  remedies  given  by  t  he  J  ligh  Court  of  Justice 

the  Aii  oi  i  194  do  not  preclude  iho 


IMPROVEMENT  AND  DRAINAGE  CHARGES.  1371 

This  Act  does  not  require  charges  made  thereunder  to  be     chap.  lix. 
registered. 

The  Improvement  of  Land  Act,  1864  (e),  ss.  49 — 71,  contains 
provisions  with  regard  to  charges  for  improvements  under  the 
Act,  whereby  the  Inclosure  Commissioners  (/),  on  completion 
of  the  works,  are  to  charge  the  inheritance  of  the  lands 
improved  with  the  costs  and  expenses  of  the  improvement ;  the 
charge  is  to  be  by  way  of  rentcharge  for  a  term  of  years,  pay- 
able half-yearly,  in  reduction  of  principal  and  interest,  and  is  to 
be  according  to  the  form  prescribed  in  Schedule  B.  of  the  Act. 
Such  charges  are  to  have  priority  over  all  existing  and  future 
charges  and  incumbrances,  except  quit-rent,  Crown  rents,  chief 
rents,  and  other  charges  incident  to  tenure,  tithe  commutation 
rentcharges,  and  statutory  improvement  charges.  Charges 
under  this  Act  are  personal  property,  but  may  be  merged,  if 
the  holder  so  desire,  in  the  land  charged. 

The  provisions  of   this  Act   are,  by  the   Limited   Owners'  Limited 
Residences   Act,  1870  (g),   extended   so   as   to   enable   limited  Residences 
owners,  with  the  consent  of  the  Commissioners,  to  charge  in  Act,  1870. 
like  manner  the  inheritance  of  their  lands  with  the  expenses  of 
building  residences,  &c. 

The  term  for  repayment  of  charges  made  under  this  Act  is 
regulated  by  the  order  made  in  each  particular  case,  but  does 
not  generally  extend  beyond  thirty  years,  for  which  period  the 
search  should  be  carried  back.  The  register  of  such  charges 
made  before  1889  is  kept  at  the  office  of  the  Board  of  Agri- 
culture, No.  3,  St.  James'  Square,  London. 

Other  Acts  have  been  passed  for  authorizing  advances  for  Drainage 
drainage  and  improvement  on  land  (h).     Charges  under  these     c  s' 
Acts  last  for  twenty-two  years.     The  register  of  such  charges 
made  before  1889  is  kept  at  the  office  of  the  Board  of  Agricul- 
ture. 

[e)  27  &  28  Vict.  c.  114.  c.  31  ;    19  &  20  Vict.   c.   9.     And  see 

(/)   Now  the  Board  of  Agriculture.  Lands  Improvement  Co.  v.  Richmond,  17 

{g)  33  &  34  Vict.  c.  56.  C.  B.   145  ;    Dickson- Poynter  v.   Cook, 

(A)  8  &  9  Vict.  c.  56  ;   13  &  14  Vict.  W.  N.  (1881)  126. 
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CHAP.  ITS. 


Lien  after 
conveyance. 


Be-convey- 
ance  by  mort- 
gagee before 
payment. 

Priority  as 
between 
lien  and 
subsequent 
mortgage. 

Lien  post- 
poned to 
subsequent 
mortgage  by 

•it. 


Lien  of  trustee 
vendor. 


Section  IV. 

Liens. 

i. — Lien  of  Vendor  for  unpaid  Purchase-money. — If  a  vendor  (*) 
convey  his  estate  to  the  purchaser,  and  the  purchase-money  or 
part  thereof  remains  unpaid,  although  the  consideration  is 
ujDon  the  face  of  the  instrument  expressed  to  be  paid,  and  by  a 
receipt  indorsed  on  the  deed  acknowledged  to  be  received  (k), 
the  purchaser  becomes  a  trustee  for  the  vendor  for  the  amount 
of  the  money  unpaid  (/),  and  the  vendor  has,  by  an  implied  con- 
tract between  him  and  the  purchaser,  a  lien  on  the  estate  for 
the  amount  of  the  money  (m) ;  and  the  lien  attaches  in  equity 
as  well  after  as  before  conveyance  («). 

At  law  before  the  Jud.  Act  (o),  the  vendor,  after  conveyance, 
had  no  lien  on  the  estate  or  the  title  deeds  for  the  unpaid  pur- 
chase-money (p) ;  but,  by  sect.  25,  sub-sect.  11,  of  that  Act,  the 
rule  in  equity  prevails  in  all  Courts. 

A  mortgagee,  reconveying  without  being  paid  off,  or  being 
paid  by  bills  that  are  dishonoured,  has  a  similar  lien,  it  seems, 
to  that  of  a  vendor  (q). 

When  a  conveyance  passing  the  legal  estate  is  executed,  the 
lien  is  postponed  to  a  subsequent  mortgagee  from  the  purchaser 
without  notice  (/•). 

The  lien  of  a  vendor  for  unpaid  purchase-money  was  post- 
poned to  an  equitable  deposit  of  the  title  deeds  by  the  purchaser, 
on  the  ground  that  the  vendor,  by  parting  with  the  deeds,  has 
put  it  into  the  power  of  the  purchaser  to  deal  with  the  estate  as 
absolute  owner  (s). 

Now,  by  sect.  55  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  a  receipt  for  consideration  money  in  the  body  of  a 

(!)  Tolkxfcn  v.  Moore,  3  Atk.  272  ; 
Blackburn  v.  Gregson,  1  Bro.  C.  C.  424. 

(in)  Blackburn  v.  Gregson,  sup.  ; 
Maelcrcth  v.  Summons,  sup.  ;  Cowell  v. 
Simpson,  16  Ves.  279  ;  Smith  v.  Hib- 
bard,  2  Dick.  730  ;  Harrison  v.  South- 
cote,  2  Ves.  Sen.  389  ;  Chapman  v. 
Tanner,  1  Vern.  267. 

(;/)    U'roiit  v.  Daiees,  25  Bcav.  3G9. 

(o)  36  &  37  Vict.  o.  G6. 

(p)  Goode  v.  Burton,  1  Exch.  189; 
Esdaile  v.  Oxenham,  3  B.  &  Cr.  225. 

(,,)  Teed  v.  Carruthers,  '2  Y.  &  C.  C. 
0.  31. 

(>■)  Smith  v.  Evans,  28  Bcav.  59. 

(a)  Rice  v.  Rice,  2  Drew.  73.  See 
Stanhope  v.  Earl  Verney,  Butler's  note, 
1  Co.  Lit.  290  b   xv. 


(j)  Tbe  question  of  the  lien  of  ven- 
dor- .'iiid  purchasers,  and  other  liens,  is 
hi  re  considered  only  with  reference  to 
priorities  as  between  them  and  mort- 
gages. The  detailed  consideration  of 
tli>,'  nature  and  extent  of  liens  would 
be  foreign   to  the  scope  of  the  present 

■  ■    ]£achreth  \ .  Symnwns,  1 5  Ves. 

137  ;  Coppin  v.  Coppm,  2  I'.  Wins. 
291  ;  Saund  ,  I  lie,  2  Ba.  a  He. 
51 1.  Bui  the  receipt  was  oonolu  Lve 
.-it    law,    unless    mi  pi  ly    frauduli  at. 

• ,  ei  \.  ./-//■<,/.,  2  Taunt  .ill.     .And 

■  •    /'i, ,ij,u ii  v.  Corke,  6  B.  a  Aid.  606  ; 

Wintn  v.  lord  Anton,  I   B.  &  St.  in. 

and   Worthington  v,   Morgan,  16  Sim, 

547. 
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deed  is,  in  favour  of  a  purchaser  without  notice,  sufficient  evi-  chap.  lis. 
dence  of  payment  of  the  money ;  and  accordingly  where  a 
trustee  for  sale,  acting  within  the  scope  of  his  authority,  sold 
property  and  executed  the  conveyance,  but  parted  with  the 
deed  without  receiving  the  purchase-money,  it  was  held  that  a 
subsequent  mortgagee  by  deposit  of  the  conveyance  without 
notice  had  priority  over  the  lien  of  the  trustee  or  his  cestuis  que 
trust  (t). 

Generally,  however,  if,  by  reason  of  the  legal  estate  being  Lien  not 
outstanding  or  otherwise,  the  purchaser  gives  a  mere  equitable  postponed  to 
charge  on  the  property  before  payment  of  the  purchase-money,  mere  equitable 
then,  the  equities  being  equal,  the  rule  "  qui  prior  est  tempore, 
potior  est  jure  "  applies,  and  the  vendor's  lien  will  prevail  over  the 
charge  of  the  equitable  incumbrancer,  though  without  notice  (u). 
In  the  case  referred  to,  it  would  seem  that  the  equitable  mort- 
gagee had  not  the  title  deeds  (a?),  but  this  fact  cannot  with 
certainty  be  collected  from  the  report. 

The  lien  will  bind  the  lands  in  the  hands  of  the  party  himself  Lien  binds 
and  his  heirs,  and  also  of  volunteers,  and  bond  fide  purchasers  ^th  notice 
with  notice  claiming  under  him  (y).  And  the  vendor's  lien 
will,  if  the  deed  of  conveyance  be  retained  by  him,  prevail 
against  a  mortgagee  or  purchaser  from  the  vendee  with  a  legal 
conveyance,  who  neglects  to  inquire  after  the  deed  (z) .  If  the 
land  is  in  a  registry  county,  the  vendor  is  not  bound  to  have  an 
agreement  in  writing  registered  (a). 

A  vendor's  lien  for  unpaid  purchase-money  has  been  held  to  Lien  on 
extend  to  trade  machinery  affixed  to  the  freehold,  and  as  there  mac  erjr' 
was  nothing  which  could  be  registered,  the  Bills  of  Sale  Acts  (b) 
did  not  apply,  so  as  to  deprive  the  lien  of  its  validity  or  priority 
for  want  of  registration  (c) .  But  a  lien  or  charge  over  goods 
given  on  terms  embodied  in  a  written  agreement  is  within  the 
mischief  of  the  Acts  (d) . 

Where  land  taken  by  a  railway  company  is  found  to  be  un-  Enforcement 
saleable,  the  vendor's  lien  may  be  enforced  by  restraining  the  ^en  against 

(0  Lloyd's  Banking   Co.  v.   Bulloch,  183;  Gibbons  v.Braddall,  2Eq.  Ca.Abr.  railwaJr 

(1896)  2  Ch.  192.     Secus,  if  the  trustee  682  D  ;  Davics  v.  Thomas,  2  Y.  &  C.  comPany- 

bad  sold  -without  authority,  see  ante,  Ex.  234. 

p.  1310.  (z)   Worthington  v.  Morgan,  16  Sim. 

(u)  Machreth  v.   Symmons,    15  Ves.  547. 

328,  350.  (a)  Kettlewell  v.  Watson,  26  Ch.  D. 

(x)  See  Sug.  V.  &  P.  (14th  ed.)  682.  501,  C.  A. 

And  see  Bice  v.  Bice,  2  Drew.  73  atp.  82.  (b)  Ante,  pp.  189  et  seq. 

[y)  Mackreth    v.    Symmons,    15  Ves.  (c)  Be  Vulcan  Ironworks  Co.,  "W.  N. 

328,  337  ;    Walker  v.  Breswick,  2  Ves.  (1888)  37. 

Sen.  622  ;  Elliot  v.  Edwards,  3  B.  &  P.  (d)  Cobum  v.  Collins,  35  Ch.  D.  373. 
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Parol  assign- 
ment of  lien. 


Discharge  of 
vendor's  lien 
by  taking 
security. 


.-'  cm  ity  does 
not  discharge 

li'  ii. 


company  from  running  trains  and  continuing  in  possession  of 
the  land  (e). 

A  mere  parol  assignment  of  his  lien  for  value,  by  the  vendor 
to  a  third  person,  seems  to  be  within  the  Statute  of  Frauds. 
But  if,  at  the  time  of  the  purchase,  it  be  agreed  by  parol 
between  the  vendor  and  purchaser  and  a  third  person  that 
such  third  person  shall  have  the  benefit  of  such  lien,  and  the 
title  deeds  are  at  the  same  time  deposited  with,  or  are  then  in 
the  possession  of  such  third  person,  the  latter  can  enforce  the 
lien. 

In  Dry  den  v.  Frost  (/),  the  person  claiming  the  benefit  of 
the  lien  for  the  unpaid  purchase-money  by  parol  agreement  was 
in  possession  of  the  title  deeds,  on  which  he  had  a  lien  for  his 
costs  as  attorney  of  the  vendor  and  as  the  representative  of  an 
equitable  incumbrancer.  In  Meux  v.  Smith  (g),  where  part  of 
the  purchase-money  was  advanced  by  the  landlord  on  the  sale 
of  a  sub-lease  by  the  lessee,  and  a  simultaneous  deposit  of  the 
sub-lease  made,  the  landlord  was  held  to  have  a  lien ;  but  the 
deposit  was  made  the  sole  ground  of  the  judgment;  so  that, 
independently  of  the  deposit  of  title  deeds,  there  is  no  express 
authority  that  a  third  person  can,  by  parol  agreement,  acquire 
the  benefit  of  the  vendor's  lien  (//). 

A  vendor's  lien  may  be  discharged  by  clear  evidence  of  the 
intention  of  the  parties  that  the  estate  shall  not  be  a  security  for 
the  unpaid  purchase-money,  as  if  a  charge  on  the  purchased 
lands,  or,  apparently,  on  other  lands  of  the  purchaser  is  taken  to 
secure  the  money ;  for  it  cannot  have  been  intended  that  the 
vendor  should  have  a  double  mortgage  (/). 

The  question  in  all  the  cases  is  whether  the  security  given  is 
a  substitution  for  the  purchase-money,  and  it  becomes  a  question 
of  intention  and  depends  upon  the  circumstances  of  each  case. 

Notwithstanding  old  cases  (/.),  it  is  settled  that  a  mere 
personal  security,  whether  a  bond  (/),  bill  of  exchange  (m), 
promissory  note  (»),  or  the  like,  without  more  (o),  and  whether 


(c)  Attgood  v.    Merrybent  and  Bar- 
Bail.  Co.,  33  Oh.  D.  671. 

t.    ',70. 

i    Sun.    110. 

I'.nt  n  e  !!"■  judgmi  a\  is  Vryden 
1      '.    up, 

81     Nairn  \    /'•  ou  ■ ,  8  Ves.  762. 
Vawell    v.    Eeelis,     Amh.    724  ; 
Bond  \.  Kent,  '+  Vera.  281  J  Nairn  v. 
Ves,  762, 


(/)  Eearle  v.  Botelers,  Cary,  25.  /Vnd 
Mr  Whiter  v.  I. >')<l  Ahsoh,  '■',  Runs.  488; 
31  Beav.  346. 

(in)  Hughet  \.  Kearney,  l  Sch.  &  L. 
136;  Grant  v.  Mills,  2  V.  &  I'..  309; 
Exp.  Pealce,  1  J\Im<1<1.  846;  Gunn  v. 
Bolckow  Vaughan,  L.  R.  LO  Ch.  A.  492. 

(>i)  Gibbon*  v.  Braddall,  2  Eq.  Ca. 
aJbr.  682  I). 

(<>)  Maokrethv.  Summons,  ir>Vcs.  337. 
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negotiated  or  not  (p),  will  not  of  itself  be  sufficient  to  remove  chap.  lix. 
the  lien  ;  nor  is  there  any  distinction  on  the  point  between 
freeholds  and  copyholds,  the  lien  equally  affecting  each  species 
of  property  (q) .  And  the  same  would  seem  to  apply  to  a  cove- 
nant by  the  vendee  for  payment ;  at  least  if  the  conveyance  is 
not  expressed  to  be  made  in  consideration  of  the  covenant  (r) . 

A  mortgage  of  other  lands  for  the  whole  or  part  of  the  pur-  Mortgage 
chase-money  (s) ,  or  a  mortgage  of  the  purchased  estate  for  part  ^en-  lsc  arge 
of  the  purchase-money,  permitting  the  rest  to  remain  on 
personal  security  (t),  has  been  thought  sufficient  for  the  purpose 
of  discharging  the  lien  on  the  purchased  estate,  in  the  first 
instance  wholly,  and  in  the  second  instance  to  the  amount  of  the 
money  remaining  on  the  personal  security. 

So  a  bond  and  mortgage  of  part  of  the  estate  have  been  held 
to  exclude  the  lien  of  the  vendor  on  the  residue  (u) . 

A  fortiori,  the   vendor's   lien  will  be  discharged  if  he  has  Where  pur- 
notice  of  a  trust  affecting  the  purchase-money,  and  deals  with  tm&T money 
the  trustee-purchaser  in  a  manner  inconsistent  with  the  duty  of 
the  latter  (x).     So,  where  the  purchaser  was  a  trustee,  a  loan 
by  the  vendor  to  the  trustee  of  part  of  the  purchase-money  on 
deposit  of  the  title  deeds,  was  held  void,  and  the  lien  gone  (//) . 

Where  land  was  sold  to  a  company  in  consideration  of  paid  Sale  for 
up  shares  and  debenture  bonds  of  the  company,  the  lien  was  &ec  en  ures' 
excluded ;  no  money  was  ever  to  be  paid  (s) . 

The  vendor  cannot  proceed  to  enforce  his  lien  and  his  col-  Lien  and 
lateral  securities  at  the  same  time  («),  and  he  will  be  postponed  ge^"^™1 
to  a  mortgage  of  the  estate  made  to  secure  a  part  of  the  pur-  enforceable 
chase-money  advanced  by  such  mortgagee,  if  he  is  an  assenting    °ge 
party  to  the  mortgage  (b). 

This  doctrine  of  the  vendor's  lien  applies  to  chattels  real,  but  Vendor's  lien 
not  to  other  personal  estate ;  for  as  soon  as  the  vendee  of  goods  to  personal1'17 
has  possession,  actual  or  constructive,  the  lien  is  gone  (c),  and  chattels. 
after  the  delivery  of  part,  there  can  be  no  stoppage  in  transitu 

(p)  Exp.  Leaving,  2  Rose,  79.  (w)   Capper  v.  Spottiswoodc,  Taml.  21. 

(q)    Winters.  Lord  Anson,  3Russ.48S.  (x)  See  White  v.  Wakefield,    7   Sim. 

(r)  See  Clarke  v.  Royle,  3  Sim.  502  ;  401. 
Buckland  v.  Pocknell,  13  Sim.  40G.  (y)  Muir  v.  Jolly,  26  Beav.  143. 

(*)  Nairn    v.   Prowse,    6   Ves.    7-52;  (z)  Re  Brentwood  Brick  and  Coal  Co., 

Eyre  v.  Sadlier,   15  Ir.  Ch.  R.  1.     But  4  Ch.  D.  562,  G.  A. 
see  as  to  the  first  point,  per  Lord  Eldon  (a)  Nairn   v.   Prowse,    6   Ves.    752; 

in  Mackreth  v.  Symmons,  15  Ves.  328  at  Barker  v.  Smark,  3  Beav.  64. 
p.  341 ;  and  Saunders  v.  Leslie,  2  Ba.  &  (b)  Bond  v.  Kent,  2  Vern.  281 ;   Cood 

Be.  509.  v.  Pollard,  9  Pri.  544 ;  10  Pri.  109. 

{t)  Bond  x.  Kent,  2  Vern.  281.  (c)  See  15  Ves.  344. 
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of  the  remainder  (d),  though  there  may  be  an  equitable  stoppage 
in  transitu,  after  indorsement  of  the  bills  of  lading,  subject  to 
the  claim  of  the  indorsees  (e). 


Re-sale  by 
vendee. 


Lien  of 
evicted  pur- 

r  on 
purchase- 
money. 


When  the 
vendor  is  a 
mortgagee. 


ii. — Lien  of  Purchaser  on  Rescission  of  Contract. — If  a  pur- 
chaser advance  all  or  any  part  of  the  money  to  the  vendor,  and 
the  contract  is  broken  off,  an  implied  contract  arises,  by  which 
the  purchaser  has  a  lien  on  the  land  (/)  ;  and  if  the  purchaser 
properly  declines  to  complete,  he  has  a  lien  for  the  deposit  and 
interest  on  unpaid  purchase-money,  and  for  interest  on  the 
payments  (g),  and  also  for  the  costs  of  a  suit  by  himself  or  the 
vendor  to  compel  performance  of  the  contract  (/?),  and  this  lien 
attaches  on  the  deeds  (/).  If  the  purchase  goes  off  through  the 
fault  of  the  purchaser,  of  course  he  has  no  lien  for  what  he  has 
paid(y). 

And  so  if  the  vendee  has  resold  before  completion,  the  sub- 
purchaser will  have  a  lien  for  what  he  has  paid  upon  the  interest 
which  the  vendee  had  acquired  by  part  payment  of  the  purchase- 
money  (/.•) . 

If  the  purchaser,  after  paying  his  purchase-money,  has  been 
evicted,  it  seems  that  he  has  a  lien  on  the  purchase-money,  if 
it  can  be  ear-marked,  against  the  vendor,  but  not  against  an 
assignee  of  the  fund  for  valuable  consideration  without 
notice  (/). 

If  the  vendor,  when  the  contract  goes  off  after  payment  of 
the  purchase-money,  is  a  mortgagee,  the  lien  of  the  purchaser 
will  attach  only  upon  the  interest  of  the  mortgagee  (m)  ;  and  if 
the  mortgagee  is  trustee  for  others,  the  lien  may  affect  their 
interests  also  (m).  In  one  case,  the  Court  followed  the  purchase- 
money  into  the  stock  into  which  it  had  been  invested  by  the 
vendor,  and  that  notwithstanding  a  transfer  to  a  third  person  (;/). 


(fl)  Exp.     Otoynne,    12    Ves.     383 ; 

Orau  ■■<■>"/  v.  Eades,  1  B.  &  Cr.  181. 

(c)  Spalding  v.  ttudinff,  6  Bear.  37G. 

top]  age  '"  iron  \vtu,  Blaok- 

l.uni  i.n  Bali  a  j  amir  on  Bales, 

2nd  "1.  p.  I 

:.  Ii  heate,  1  \V.  Bl. 
i  /  aeon  r.  Merlins,  '■'■  Atk.  I ;  Macl  n  th 
v.  Summont,  \->  Ves.  828,  387. 

Re  >tJ  utton,  LO  II.  L.  0.672; 
Wytlu  v.  I.n-,  :;  Drew. 896;  Turner  \. 
M'l,  i  iott,  I ..  I;.  8  I  '|.  Til;  Abm atnan 
/  Worht  v.  Wiohem,  L.  I.'.  4  Oh.  \. 
I'll  ;  Torranct  v.  Bolton,  l<.  Ii.  8  Oh. 


A.  118. 

(A)  Middleton  v.  Maguey,  2  H.  & 
]VL  233  ;  Turner  v.  Marriott,  L.  R. 
3  Eq.  744. 

(0  Oxi  nhatn  v.  Esdaile,  2  Y.  &  J.  493 ; 
3  Y.  &  J.  262  ;    Esdaile  v.  Oxmham,  3 

B.  &   <Y.  Tl^. 

(./)   Dinn  v.  Grant,  6  DeGh  &  S.  451. 
(/■)  Aberaman  Iron  WorTcsy,  Wiohens, 
L.  I.',  i  Oh.  A.  nil. 
(/)  Catorv.  Earl  of  Pembroke,  1  Bro. 

C.  0.  301. 

(>»)   Wythet  v.  Zee,  3  Drew.  396. 
(»)  /Small  v.  Altwood,  Yo.  .007. 
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The  case  in  question,  however,  was  reversed  on  other  grounds,     chap.  lix. 
and  has  been  questioned  (o) . 

The  equitable  deposit  of  the  title  deeds  by  the  vendor  before  Deposit  of 
completion  generally  attaches  to  the  unpaid  purchase-money  (p) ;  vl^0T  y 
and  the  purchaser's  right  to  have  the  property  conveyed  to  him 
on  payment  of  the  purchase-money  is  paramount  over  the  rights 
of  the  equitable  mortgagee  in  respect  of  the  land  (q) . 

iii. — Liens  for  Expenses  of  preserving,  maintaining,  or 
improving  Property. —  It  is  a  general  principle  that  a  lien 
cannot  be  acquired  merely  by  the  outlay  of  money  upon  the 
property  of  another  by  a  person  having  no  title  to  or  interest  in 
the  property  without  a  contract  express  or  implied  (r) . 

A  man  who  enters  into  a  contract  to  expend  a  certain  sum  of  Partial  re- 
money  on  land,  and,  after   spending  part   of   it,    declines   to  contract^0 
perform  the  contract,  has  no  lien  on  the  land  for  the  money  expend 
which  he  has  expended  (s) . 

No  lien  belongs  to  a  tenant  in  common  against  the  share  of  No  lien  of 
his  co-tenant  for  payments  in  respect  of  the  estate  (t).     On  the  ^^1^^ 
same  ground  it  was  held  that  one  joint  owner  of  a  house  has  no  owners. 
lien  for  repairs  and  substantial  improvements  made  by  him  out 
of  his  own  moneys  (u). 

So,  also,  where  the  solicitor  of  an  executrix  out  of  his  own  No  lien  for 
moneys  paid  off  a  claim  on  the  testator's  estate,  it  was  held  that  bvPstran"er 
he  did  not  thereby,  as  against  creditors  of  the  testator,  acquire  a 
lien  on  the  estate  or  the  title  deeds  for  the  sum  so  paid  (x). 
And  a  guardian  who  paid  off  an  incumbrance  on  an  infant's 
estate  was  not  entitled  to  a  lien  on  the  property  (//) . 

So  a  person  who  lays  out  money  on  property,  which  he  has 
bought  without  any  title,  has  no  lien  on  the  estate  as  against  the 
rightful  owner,  or  those  claiming  under  him  («). 

But  a  different  rule  prevails  where  a  person  who  has  laid  Lien  for 
out  money  on  property  of  another  bond  fide  believes  himself  to  byPpersoiir° 

(o)  Sug.  V.  &  P.,  14th  ed.  256.  withstanding  Boddinyton   v.  Hallett,  1 

(p)  Raynev.  Baker,  1  G-iff.  241.  Ves.    Sen.    497).      See  Exp.   Leslie,   3 

(q)  Minn  v.  Fountain,  W.  N.   (1889)  L.  J.  N.  S.  Bky.  4  ;  Swan  v.  Swan 

32.  8     Pri.    518  ;    Leigh    v.    Dickeson,    15 

(>•)  Murray  v.  Pinkctt,  12  CI.   &  F.  Q.  B.  D.  60,  C.  A. 

764  :  Burridge  v.  Rowe,  1  Y.  &  C.  C.  C.  («)  Kay  v.  Johnstone,  21  Beav.  536. 

183,  191;    Clack  v.  Holland,  19  Beav.  \x)   Christians.  Field,  2  Ha.  177. 

277.  {'/)  Hooper  v.  Eylcs,  2  Vern.  479. 

(s)  TFallis  v.  Smith,  21  Ch.  D.  245,  (is)  Ridyway  v.  'Roberts,  4  Ha.   106, 

C.  A.  110. 
(t)  Exp.  Young,  2  V.  &  B.  242  (not- 
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having  or 

claiming 

interest. 


Lien  for 
expenditure 
incurred  in 
expectation 
of  benefit. 


Lien  of 
tenant  for 
life. 


be,  entitled  to  or  interested  in  the  property.  Thus  a  lien  for 
improvements  bona  fide  made  by  a  person  in  wrongful  possession, 
under  the  belief  that  he  is  the  absolute  owner,  has  been  allowed  («) ; 
or  by  one  in  possession  under  a  deed  which  is  afterwards  set 
aside  for  fraud  or  other  good  ground,  or  which  is  held  to 
pass  a  redeemable  interest  (b) ;  or  by  a  purchaser  in  possession 
under  a  contract  with  the  remainderman  upon  the  faith  of 
a  promise  by  the  tenant  for  life  to  concur,  which  he  refused 
to  do  (c). 

On  the  same  principle,  a  person  will  be  allowed  a  lien  for 
money  expended  on  property  of  another,  where  the  owner  has 
held  out  to  him  a  representation  that  he  will  enjoy  the  benefit 
of  his  expenditure.  So  a  tenant  in  possession  under  a  contract 
for  a  lease  which  goes  off  for  want  of  title,  has  a  lien  for  his 
outlay  (d),  but  not  where  the  tenant  rejects  the  lease  (e).  So 
where  sons  were  allowed  by  their  father,  the  owner  of  a  granary, 
to  expend  moneys  on  it  for  their  business  (,/')  ;  otherwise,  where 
there  was  an  implied  contract  by  a  son-in-law  occupying  a  house 
rent  free  to  keep  the  premises  in  repair  (g). 

As  a  general  rule,  a  tenant  for  life  has  no  lien  upon  the 
estate  for  the  moneys  expended  by  him  in  substantial  improve- 
ments (//),  unless  done  in  conformity  with  a  statute  (/).  But, 
under  special  circumstances,  a  tenant  for  life  has  been  allowed 
a  lien  for  repairs  and  improvements  (A-). 

Where  a  tenant  for  life  paid  off  a  mortgage  and  took  an 
assignment,  and  made  improvements  upon  the  mortgage  pre- 
mises, he  was  allowed  no  lien  for  those  made  before  the  assign- 
ment of  the  mortgage,  but  he  was  allowed  two-thirds  of  those 
made  after,  but  not  the  other  third,  as  he  had  the  benefit  during 
his  life  ;  and  no  interest  on  the  value  of  the  improvements  was 


(«)  Nee&om  v.  Clarkson,  4  Ha.  97 ; 
Tin, mi  v.  N<  a -»>«»,  Einch,  38.  See 
Swan  v.  Swan,  8  Pri.  518. 

Mulkallen  v.  Marum,  3  Dr.  & 
War.  817,  837  ;  Fet  v.  Cobine,  11  Ir. 
Eq.  J.'.  106;   Mill  v.  Kill,  3  II.  L.  C. 

/   ./,,/.  v.  Grayall,  11  Pri.  58. 
Middleton  v.  Magney,  2  H.  &  M. 
033 

ladd,  ■:  I).  &  0.  '117. 
(/)   /  nity  Banl   \ ,  S  ing,  26   Beav. 

72  ;  4  Jur.'N.  S.  470. 

Millard    v.    Harvey,    84    Beav. 
287. 
(h)  Caldmtt  v.  Brown,  2  Ha.  Hi ; 


Nairn  v.  Majoribanks,  3  Russ.  582. 
See  Hibbert  v.  Cooke,  1  S.  &  St.  552  ; 
Bostock  v.  Blakeney,  2  Pro.  C.  C.  653  ; 
Dixon  V.  Peacock,  3  Drew.  288;  Mathias 
v.  Mathias,  4  Jur.  N.  S.  780;  Homer 
v.  Tilsley,  John.  3(!3 ;  Dent  v.  Dent, 
30  Beav.  363  ;  Sarshaw  v.  Gibbs,  Kay, 
:;:;;; ;  Fl,,,,-,  >■  v.  li„»ks,  L.  R.  8  Eq.  115  ; 
<! illiliiuil  v.  ('riiirfuril,  I.  R.  4  Eq.  35; 
Leigh' a  Estate,  L.  R.  6  Oh.  A.  HS7. 

ft)  Exp.  Davies,  3  Do  G.  &  J.  144  ; 
l  Jur.  N.  S.  ii)2i). 

(k)  Harris  v.  Poyner,  1  Drew.  174  ; 
Macnolty  v.  Fiteherbert,  3  Jur.  N.  S. 
1237;  He  Harrington's  Settlement,  1  J. 
&  II.  142. 
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allowed  during  his  life,  as  a  tenant  for  life  must  keep  down  the     chap.  lix. 
interest  (I). 

All  trustees  have  a  lien  on  the  trust  estate  for  money  properly  Lien  of 
expended  thereon  (m) .  They  have  a  right  of  indemnity  against, 
and  thus  a  lien  upon,  the  property  of  the  trust,  in  priority  over 
charges  created  by  the  cestuis  que  trust.  Thus,  trustees  of  a 
company  have  priority  for  any  sums  due  to  them  in  priority 
over  debenture-holders  (n). 

Similarly,  directors  of  a  company,  who  have  advanced  money 
for  the  purchase  of  an  estate,  have  a  lien,  although  the  convey- 
ance recited  that  the  estate  was  purchased  with  the  money  of 
the  company  (o)  ;  and  trustees  have  a  lien  under  similar  circum- 
stances (p). 

But  if  a  trustee  or  guardian  borrows  money  from  a  third 
person  to  pay  off  an  incumbrance  on  the  trust  estate,  the  third 
person  has  no  lien  (q),  though  he  is  entitled  to  stand  in  the 
place  of  the  trustee  (>•). 

Trustees  have  no  lien  for  expenses  not  authorized  by  the 
terms  of  their  trust  (s) .  But  where  trustees  have  power  to 
carry  on  a  business,  they  have  a  lien  on  the  business  for  their 
expenses,  and  creditors  of  the  business  can  stand  in  their 
place  (t).  Trustees  who  have  incurred  costs  reasonably  and 
bond  fide  in  an  action  for  protecting  the  trust  property  may 
retain  such  costs  out  of  income  until  provision  can  be  made  for 
raising  them  out  of  the  corpus  (u). 

The  right  of  a  trustee  to  be  indemnified  for  expenditure  in 
relation  to  the  trust  estate  is  strictly  limited  to  that  estate  (x) . 

A  lien  is  sometimes  allowed  on  the  ground  of  salvage  for  Salvage  lien, 
expenditure  in  preserving  or  protecting  the  property  incurred  by 
persons  interested  therein  (y). 

So,  where  a  person  having  a  partial  interest  in  an  estate  pays  Payment  of 
renewal  fines  or  the  like,  so  as  to  preserve  the  property  for  the  &"ewa     nes' 

{l)  Newling    v.    Abbot,    Vin.    Abr.  (s)  Leedham  x.  Chawner,  4  K.  &  J. 

Account  (D.  A.)  8,  p.  125  ;  2  Eq.  Ca.  458.     See  Malms  v.  Greenway,  7  Ha. 

Abr.  596.  391  ;  Strickland  v.  Symons,  26  Ch.  D. 

(;«)  Darke  v.   Williamson,  25  Beav.  245,  C.  A. 

622.  (t)  Re  Johnson,  15  Ch.  D.  553.     See 

(«)  Re  Exhall,  $c.  Co.,  35  Beav.  449  ;  Exp.  Garland,  10  Ves.  110,  120;  Exp. 

Pooley  Hall  Coll.  Co.,  18  "W.  R.  201.  Edmonds,  4  De  G.  F.  &  J.  488,  498. 

(o)  Re  Imperial  Salt,  $c.  Co.,  2  W.  R.  («)  Stott  v.  Milne,    25  Ch.  D.  710, 

122.  C.  A. 

(p)  Re  Pumfrey,  22  Ch.  D.  255.  {x)  Re   Earl  of   TFinchilsca's    Policy 

(?)  Hooper  v.  Eylcs,  2  Vern.  480.  Trusts,  39  Ch.  D.  168. 

(r)  Re  Pumfrey,  sup.  (y)  See  as  to  salvage  with  regard  to 

ships,  &c,  post,  p.  1393. 
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Payment  of 
premiums  on 
policies. 


Rules  laid 
do^ra  in 
Be  Leslie. 


Payment  of 
premiums  by 
mortgagor. 


Mortgagor 
has  generally 
no  lien  against 
mortgagee. 


benefit  of  all  persons  interested,  he  will  be  allowed  a  lien  on  the 
estate  (s). 

So,  also,  where  a  person  interested  in  a  policy  of  insurance 
pays  out  of  his  own  moneys  premiums  necessary  to  keep  up 
the  policy,  he  may,  in  some  cases,  be  entitled  to  a  lien  as  against 
other  persons  interested  in  the  policy  (a) . 

It  has,  however,  been  laid  down  (b) ,  that  where  a  person  who 
is  not  the  sole  beneficial  owner  of  a  policy  of  life  assurance  pays 
the  premiums  to  keep  up  such  policy,  he  is  entitled  to  a  lien  on 
the  property  or  its  proceeds  only  in  one  or  other  of  the  following 
cases  : — (1)  By  contract  with  a  beneficial  owner  of  the  policy  (c) ; 
(2)  by  reason  of  the  right  of  trustees  to  an  indemnity  out  of 
their  trust  property  for  money  expended  by  them  in  its  preser- 
vation (d)  ;  (3)  by  subrogation  of  this  right  of  trustees  of  some 
person  who  may  at  their  request  have  advanced  money  for  the 
preservation  of  the  property  (c)  ;  (4)  by  reason  of  the  right  of 
mortgagees  or  other  persons  having  a  charge  on  a  policy  to 
add  to  their  charge  any  moneys  which  have  been  paid  by  them 
to  preserve  the  property  (/) . 

In  one  case  a  lien  was  allowed  on  the  ground  of  salvage  as 
against  a  mortgagee,  in  favour  of  a  mortgagor  who  had  continued 
to  pay  the  premiums  on  the  mortgaged  policy  after  his  liability 
so  to  do  had  been  determined  by  his  bankruptcy  (g) . 

As  a  general  rule,  however,  a  mortgagor  having  an  equity  of 
redemption,  or  an  ultimate  interest  in  an  estate  or  fund,  cannot 
create  a  charge  or  lien  in  his  own  favour,  as  against  his  mort- 
gagee, in  respect  of  expenses  incurred  in  preserving  or  improving 
the  property  (//). 

Where  a  builder  mortgaged  the  benefit  of  a  contract,  which 
was  voidablo  if  the  building  should  not  be  finished  by  a  certain 
day,  and  afterwards  executed  a  creditor's  deed  ;  the  trustee  of 
the  deed,  by  arrangement  with  the  owners  of  the  land,  completed 
the  building  out  of  his  own  moneys  ;  it  was  held  that  the  lien 


(z)  Manlove  v.  Bale,  2  Vcrn.  84 ; 
/  ■     ■■.'/  ,  :;  Atk.  l  ;   "Hamilton 

v.  Lenny,  I  Ba.  &  Be.  199  ;  Jones  v. 
./  ,  5  lli.  440  at  p.  465  ;  Ft  thi  rstont 
\.   mtchell,  9  lr.  Eq.  Rep.  480. 

{a)  Burridg,  v.  Rowe,  i  V.  &  O.O.O. 
is:;.  Bee  /'  est  v.  Reid,  2  Ea.  249  ; 
Gill  \.  Downing,  I-.  R.  17  Eg.  316. 

Re  1        ,    /..  lii    v.    French,    28 
Oh.  I).  652  .-.t   p.  560.     Bee   Faloki    v. 
h,  V-  Go.,  34  Oh.  I'. 

(c;  Ayhoin  v.  Witty,  80 L.  J.Ch.  8(30. 


{<!)  Clark  v.  Holland,  19  Bcav.  262. 
See  He  Earl  of  WweheUea's  Policy 
Trust*,  .",!)  (Jli.  1).  KiS,  siipnr,  p.   137'.). 

(r)  Gill  v.  "Downing,  L.  R.  17  Eq. 
316;  Todd  v.  Moor  home,  L.  R.  19 
Eq.  69. 

(./')  Bee  ante,  pp.  I L97,  1198. 

(y)  Shearman  v.  British  Empire  In- 
sw ana  Co.,  I-.  R.  11  Eq.  I. 

(/i)  Saunders  v.  Dunman,  7  Ch.  D. 
284.  Bee  WorrU  7.  Caledonian  Insurance 
Co.,  L.  R.  8  Eq.  127. 
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for  the  money  so  paid  had  priority  over  the  mortgage  (/) .     But     chap,  lis. 
such  a  lien  was  held  not  to  prevail  against  a  mortgagee  who  had 
not  exercised  his  power  of  taking  the  work  out  of  the  original 
contractor's  hands  (k) . 

A  shipwright  has  a  lien  on  a  ship  for  repairs  so  long  as  he  Lien  of 

•        •  /7\        t  \-         v      at,  l  J!        shipwright. 

remains  in  possession  (/).  in  an  action  by  the  mortgagee  01  a 
ship,  material  men  with  a  possessory  lien  intervened.  The 
proceeds  of  sale  of  the  ship  not  being  sufficient  to  satisfy  the 
interveners'  claim,  it  was  held  that  the  mortgagee  was  entitled 
to  his  costs  of  action  up  to  sale,  in  priority  to  the  claims  of  the 
interveners  (m) . 

Special  reason  for  allowing  a  lien  on  the  ground  of  salvage  Lien  in  case 
occurs  in  the  case  of  mines  and  works  where,  owing  to  their 
perishable  nature,  immediate  expenditure  for  their  preservation 
or  protection  from  risk  is  a  matter  of  urgency  (n) . 

iv. — Lien  for  Breach  of  Trust. — Where  trust  moneys  are  Purchaser 

,     -  .  ...  ,-,  •    i  i     i    i  with  trust 

invested  upon  improper  securities,  the  persons  interested  nave  moneyS. 
a  lien  on  the  securities  into  which  they  are  traced  (o). 
Similarly  where  they  are  invested  in  the  purchase  or  improve- 
ment of  land  (j;)  ;  and  it  is  the  same  though  the  moneys  be 
applied  indirectly  in  repayment  of  the  money  borrowed  for  the 
immediate  purchase-money  (q) . 

Where  an  estate  in  settlement  has  been  sold  under  the  powers  Purchase  by 
in  the  deed,  and  the  tenant  for  life,  having  received  the  pur-  ^^  0^ 
chase-money,  has  invested  it,  together  with  money  of  his  own,  in  name, 
other  lands,  and  taken  the  conveyance  to  himself  in  fee,  the 
Courts  will  decree  a  lien  on   the   estate  so  purchased  to  the 
amount  of  the  trust  money,  although  many  years  may  have 
elapsed  during  which  the  tenant  for  life  has  held  the  property 
as  his  own  (>•) . 

If  the  tenant  for  life  under  a  settlement  fraudulently  obtain 
possession  of  a  part  of  the  settled  property,  or  a  party  to  the 

(i)  Towth  v.  Hallett,  L.  R.  4  Ch.  (o)  Mant  v.  Leith,    15   Beav.  524; 

A.  242.  Harford  v.  Lloyd,  20  Beav.  310. 

(k)  Drew§  Co.  v.Josolync,  18  Q.  B.D.  (p)  Lane    v.    Dighton,   Amb.    409; 

590,  C.  A.  Lewis  v.  Madocks,  17  Ves.  57;  Williams 

(I)  Franklin  v.  Hosier,  4  B.  &  Ad.  v.  Thomas,  2  Dr.   &  S.  29 ;  Phayre  v. 

341.     See  Neptune,  3  Knapp,  96.  Peree,    3   Dow,    116;    Be  Pumfrey,  22 

(w)  Sherbro,'   52  L.  J.  P.  D.  &  A.  Ch.  D.  255. 

28.  (q)  Hopper  v.  Conyers,  L.  R.  2  Eq. 

(«)  Scott   v.  Ncsbitt,    14  Ves.  438  ;  549. 

Bayers  v.  Whitfield,  1  Knapp,  133.  (»•)  Price  v.  Blakemore,  6  Beav.  507; 

Birds  v.  Askey,  24  Beav.  618. 
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CHAP.  LIX. 


Trustee 
having  bene- 
ficial interest. 


settlement  does  not  perform  his  part  of  the  agreement,  a  lien  is 
created  to  the  amount  of  the  abstraction  or  of  the  deficiency  on 
any  other  property  which  the  same  party  takes  under  the  same 
or  a  corresponding  settlement  (s),  even  as  against  an  assignee 
for  valuable  consideration  (t). 

Where  a  trustee  has  a  beneficial  interest  under  a  will,  and 
commits  a  breach  of  trust,  the  estate  has  a  lien  upon  the  interest 
of  the  trustee  to  make  good  the  breach  of  trust  (u),  and  if  the 
trustee  makes  an  equitable  mortgage  of  his  interest,  the  mort- 
gage will  be  subject  to  the  estate's  lien  (x)  ;  and  the  lien 
attaches  upon  a  derivative  interest  of  the  trustee  as  next  of  kin 
of  a  cestui  que  trust  (//)  ;  but  the  principle  does  not  apply 
where  the  trustee  holds  a  dry  legal  estate  only  (s),  nor  where 
the  estate  of  the  trustee  sought  to  be  impounded  is  a  legal 
devise  for  life  (a).  So  where  an  executor  assigns  his  rever- 
sionary legacy,  and  afterwards  wastes  the  assets,  the  legacy  is 
liable  to  make  good  the  devastavit,  even  against  the  assignee 
of  the  legacy  (b) . 

So  where  a  legatee  is  ordered  to  pay  the  costs  of  the  executor, 
the  latter  can  deduct  the  costs  out  of  the  legacy,  even  against  an 
assignee  for  value,  pending  the  suit  (c),  in  the  same  way  as  he 
can  deduct  a  debt  of  the  legatee  to  the  estate  (d). 

So  a  debt  of  an  executor  will  be  set  off  against  costs  due  to 
him,  and  if  an  executor  joins  a  defaulting  co-executor,  he  will 
only  be  entitled  to  a  proportion  of  his  costs  (e). 


What  cove-  v. — Lien  arising  out  of  Covenants  to  settle  or  charge  Land. — 

nettle  &c.        -A-  general  covenant  to  settle  or  charge  land  may  amount  to  a 

create  a  lien.    iierij  if  given  for  good  consideration,  and  if  the  particular  lands 

intended  to  be  settled  or  charged  are  identified,  either  by  the 


(*)  Smith  v.  Smith,  1  Y.  &  C.  Ex. 
338  ;  Priddy  v.  Rose,  3  Bfer.  86  ;  Wood- 

yatt\.  liirshi/,  K    Sim.    ISO.      Ami    sco 

Burridg,   v.   Rowe,  8  Jur.  299;    Exp. 
Makvns,  2  If.  1).  &  De  Or.  .008. 

/-Us  v.  f.'on/i,  1 1  Beav.  483. 
Colt    v.    Muddle,    L0    Ba.    18G; 
Clock  v.  Holland,  L9  Beav.  262;   Burnett 
v.  Sheffield,   I    De  G,   If.  &  <:.  371  ; 
Wilkin*  v.  Sibley,  i  GKfl.  442. 

Ibid.  .    Priddy  v.R    ■.'■'■  Ifer.  86. 
(y)  Jaeubt  v.  "Rylance,  L.  B.   L7   Eq. 
341. 

(z)  British   Mutual  Investment  Co.  \. 
Smart,  L.  Et.  L0  «'1>.  A.  667. 


(a)  Egbert  v.  Sutter,  21  Beav.  560  ; 
Exp.  Barf,  De  G.  613  ;  Fox  v.  Buckley, 
3  Ch.  D.  508. 

(//)  Morris  v.  Livie,  1  Y.  &  C.  C.  C. 
380 ;  Barnett  v.  Sheffield,  1  Do  G.  M. 
&  G.  371 ;  Hopkins  v.  Gowan,  1  Moll. 
,r,(i  I . 

(<■)  Be  Knapman,  18  Ch.  D.  300,  C.  A. 

(d)  Ibid,  at  p.  304. 

(r)  Warmer  v.  Harris,  I  Ross.  155  ; 
Smith  v.  Dale,  L8  Oh.  I>.  516,  Jessel, 
If.  I.'. ,  dissenting  from  Watson  v.  "Row, 
I;  R.  18  Eq.  680,  V.-O.  Ball.  Sco 
MoEwan  v.  Crombie,  25  Ch.  D.  175. 
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instrument  containing  the  covenant,  or  by  a  subsequent  instru-      cnAP- IIX- 
ment,  or  are  otherwise  capable  of  being  identified  (/). 

So  where  a  person  covenants  to  pay  to  trustees  a  certain  sum  Breach  of 
of  money  to  be  laid  out  in  the  purchase  of  lands,  and  does  not  settle  land. 
pay  the  money,  but  afterwards  purchases  lands,  but  does  not 
settle  them,  the  lands  will  be  deemed  to  have  been  purchased  in 
fulfilment  of  the  covenant,  and  will  be  subject  to  a  lien  in 
favour  of  persons  interested  under  the  settlement,  even  though 
the  price  of  the  estate  exceeds  the  amount  covenanted  to  be 
laid  out  (g) . 

Such  a  lien  will  not,  however,  attach  to  lands  to  which  the 
covenantor  was  entitled  at  the  time  of  entering  into  his  cove- 
nant, though  subsequently  conveyed  to  him. 

But  a  general  indefinite  covenant  to  settle  lands  of  a  certain  General 
value  by  deed  or  will,  will  not,  it  seems,  be  enforced  as  against  covenant 
an  alienee  by  conveyance  inter  vivos  from  the  covenantor,  nor  °reates  n0 
after  the  covenantor's   death  against  his   other   creditors  (//)  ; 
though  it  seems  that,  on  principle,  such  a  covenant  should  be 
enforced  against  the  heir  or  devisee  (i). 

A  lien  arising  out  of  a  covenant  to  settle  or  charge  land  will  Priority 
of  course  be  postponed  to  a  subsequent  legal  mortgage  of  the  and  legal 
estate  for  valuable  consideration  without  notice  (k).  mortgage. 

But  a  mere  equitable  charge,  though  accompanied  by  a  deposit  Priority 
of  deeds,  will  not  prevail  against  such  a  lien  which  is  prior  in  and  equitable 
point  of  time  (/).     So  where  a  man  received  a  sum  of  money  m01%age- 
from  his  wife,  and  covenanted  to  purchase   land  with  it  and 
settle  same,  land  purchased  with  the  money  by  the  husband, 
though  conveyed  to  himself,  was  bound  by  the  trusts  of  the 
settlement  in  priority  to  bankers  with  whom  the   title  deeds 
were  deposited  (m). 

A  mortgagee  or  purchaser  with  notice  of  a  lien  of  this  nature  Mortgagee 

bound  by 
notice. 

(/)  See  ante,  pp.  50,  51 ;  and  the  Mornington  v.   Keane,   2  De  G.  &  J. 

cases  cited  in  the  notes.  292. 

(g)  Soicden    v.    Soivden,    1    Bro.  C.  (i)  Tooke  v.  Hastings,   2  Vern.  97  ; 

C.  582;    Lechmere  v.  Lechmere,    3   P.  Wellesleyr.Wellesleg,  4  My.  &  Cr.  561. 

Wins.    211;      Wilcox    v.     Wilcox,     2  Though  see   Sug.  V.  &   P.   (ed.   14), 

Vern.    558.      And    as    to    copyholds,  708  ;  Suffield  v.  Suffield,  3  Mer.  699. 

see  Att.-Gen.   v.    Whorwood,    1    Ves.  (k)  Exp.  Poole,  17  L.  J.  Bky.  12. 

Sen.  441 ;    TVilks  v.  Wilks,  2  Eq.  Ca.  (I)  Ravemhaw  v.  Hollier,  7  Sim.  3. 

Abr.  218,  pi.  3.  (in)  Manningford  v.  Toleman,  1  Coll. 

(h)  Fremoult  v.  Dedire,  1   P.  Wins.  670.     And  see  lane  v.  JDighton,  Amb. 

429;    Hedges  v.    Everard,    1    Eq.    Ca.  409  ;  Lewis  v.  Madocks,  17  Ves.  48,  57  ; 

Abr.  18  ;  Ravenshaw  v.  Hollier,  7  Sim.  Price  v.  Blakemore,  6  Beav.  507. 
3 ;    Williams  v.    Lucas,    2   Cox,   161  ; 

VOL.  II. R.  Q  Q 
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chap.  lix.     will  be  bound  thereby,  except  in  the  case  above  mentioned  of  a 
general  indefinite  covenant. 


General  lieu 
for  costs. 


Priority  of 
lien  of  solici- 
tor on  deeds. 


Polii  y  of 

uranco. 


vi. — Lien  of  Solicitor. — The  lien  of  a  solicitor  is  on  papers 
and  documents,  or  on  judgments  and  funds,  or  under  the  stat. 
23  &  24  Yict.  c.  127,  s.  28. 

A  solicitor  has  a  general  lien  for  his  costs,  &c,  on  the  papers 
of  his  client  in  his  hands  (n) .  And  the  client  is  entitled,  in 
consequence  of  such  lien,  to  have  the  costs  taxed  (o). 

The  effect  of  the  general  lien  of  a  solicitor  for  his  costs  upon 
the  papers  of  his  client,  as  regards  the  question  of  priority,  was 
much  discussed  in  some  cases  before  Sir  E.  Sugden  in  Ireland  ; 
and  the  result  seems  to  be,  that  this  lien,  being  a  mere  right  of 
retainer  until  the  debt  is  satisfied,  does  not  give  any  interest  in, 
or  right  to,  the  land  ;  and  that  it  does  not,  as  regards  priority 
of  incumbrances,  possess  the  character  of  an  incumbrance,  the 
result  of  contract.  It  only  binds  the  interest  in  the  deeds  which 
is  from  time  to  time  left  in  the  client,  and  therefore  it  is  sub- 
ject to  incumbrances,  whether  legal  or  equitable,  affecting  the 
property,  to  which  the  deeds  relate,  at  the  time  of  the  deposit 
with  him  (p)  ;  or,  as  regards  future  costs,  is  subject  to  incum- 
brances (including  judgments)  which  are  subsequently  created 
by  the  client,  while  the  deeds  are  in  his,  the  solicitor's,  hands, 
but  before  such  future  costs  are  incurred  (q) .  And  accordingly, 
in  Bhtndcn  v.  Desart  (;•),  where  a  judgment  was  entered  up 
against  the  client  at  the  time  that  the  title  deeds  were  in  the 
hands  of  the  solicitor,  it  was  held  that  the  judgment  prevailed 
a  gainst  the  lien  of  the  solicitor  for  costs  incurred  due  to  him 
after  the  date  of  entering  up  the  judgment.  The  observations, 
therefore,  of  Lord  Cottenham  in  Richards  v.  Platel(n),  assimilat- 
ing the  case  of  a  solicitor's  lien  on  the  papers  in  his  hands  to 
that  of  any  other  creditor  who  holds  security  for  his  debt,  must 
bo  confined  to  the  consideration  of  the  case  as  between  him  and 
his  client,  and  not  bo  extended  further  (/). 

So  a  solicitor  in  possession  of  a  policy  on  which  he  has  a  lien 


uk,  111,  &  S. 
Warburton  v.  Edge,  9  Bin 
an  v.  Field,  2  I  [a.  177. 

,  6  Sim.  476;  I: 
2  Keen,  L81. 

(p)  Smith    v.    Chichester,   '1    Dr.    & 
War.  393 ;    Moletworth    v.   Uobl 
J.  &  L.  368;  Felly  v.  Wathm,  l  DeGh 


M.  &Gh  16. 

(//)  Blunden  v.  Desart,  2  Dr.  &  War. 
405. 

(»•)  2  Dr.  &  War.  405. 

(s)  Or.  &  I'll.  7i),  82. 

(/)  Bat  Bee  Exp.  Cleland,  L.  R.  2 
I  I,.  A.  818  ;  and  Exp.  Smith.  L.  R.  3 
Ch.  A.  125. 
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for  costs  is  not  bound  to  give  notice  to  the  insurance  company     chap.  i.ix. 
in  order  to  ensure  priority  (u). 

The  lien  of  a  solicitor  upon  the  title  deeds  of  a  company  in  Floating 
his  possession  is  not  prevented  by  the  insertion  in  debentures  secu11^- 
given  by  way  of  floating  security  that  the  company  shall  not 
be  at  liberty  to  charge  any  of  its  assets  in  priority  to  such 
security  (#). 

A  solicitor  will  not  be  allowed  to  assert  his  lien  for  costs  on  ^en  n«t  to 

.  ,  , ,  , .  . .  „ .        embarrass 

papers,  so  as  to  embarrass  the  proceedings  m  an  action,  alter  proceedings. 
a  change  of  solicitors,  but  must  produce  the  documents,  when 
necessary,  subject  to  his  lien  (//). 

This  lien  on  papers  appears  to  be  a  branch  of  the  general  Lien  of  C011- 

.  V6V8JiC6r  or 

common  law  lien  which  every  one  has  on  an  article  given  to  pleader, 
him  to  work  on  for  the  amount  of  labour  expended  thereon  (z), 
whether  fixed  by  contract  or  not  (a)  ;  and  it  has  been  extended 
so  as  to  give  a  certificated  conveyancer  or  special  pleader  a  lien 
on  the  papers  in  his  hands,  so  far  as  respects  his  costs  on  that 
particular  account  (b).  But  in  such  a  case  the  work  must  bo 
done  on  the  papers,  so  as  to  give  the  additional  value,  and  not 
merely  be  done  with  and  in  respect  of  those  papers  (c) . 

Independently  of  statute,  a  solicitor  has  a  specific  lien  for  Specific  lien, 
the  costs  of,  and  immediately  connected  with,  the  suit,  but  not  0n  fund  in 
further,  upon  a  fund  recovered  by  him  in  that  suit  (d).     The  Court. 
lien  attaches  on  money  of  the  client  in  the  hands  of  the  solicitor 
to  abide  the  result  of  the  suit  (e) .     This  specific  lien,  unlike 
the  general  lien  of  a  solicitor  on  documents,  may  be  actively 
enforced. 

Where  a  fund  has  been  transferred  into  the  joint  names  of  a  Lien  after 
client  and  a  solicitor  without  declaration  of  trust,  the  lien  for  fu^  er  ° 
costs  of  proceedings  connected  with  the  transfer  remains  (/). 

This  common  law  lien,  unlike  the  statutory  lien  to  be  Extent  of 
presently  considered,   gives  merely  a  right  of  retainer,  and, 


(w)  West  of  England  Bank  Y.Batchclor,  (b)  EoIHsy.  Claridge,  4  Taunt.  807. 

W.  N.  (1882)  11.  (c)  Steadman  v.    Hocldey,    15  M.  & 

(x)  Brunton  v.  Electrical  Engineering  W.  553. 
Corp.,  (1892)  1  Ch.  434.  (d)  Bozon  v.  Bolland,  4  My.   &  Cr. 

(y)  Re  Boughton,  Boughlon  y.  Bough-  354;    Lucas  v.  Peacock,  9  Beav.  177; 

ton,  23   Ch.   D.  169  ;    Re  Gotland,  31  Hall  v.  lavcr,  1  Ha.  571  ;  Stedmam  y. 

Ch.  D.  296,  C.  A.  ;  Boden  v.  Hensby,  Webb,  4  My.  &  Cr.   346  ;  Be  Bayly's 

(1892)  1   Ch.  101  ;    Gerty  y.  Mann,  29  Estate,  12  Ir.  Ch.  315. 
L.  R.  Ir.  7.  (e)  Sanson    v.  Reece,    3    Jur.   N.    S. 

(z)  Scarfe  v.  Morgan,  4   M.    &  W.  1204  ;    Verity  v.  Wyldc,  4  Drew.  127. 
270.  (/')  Re  Robinson,  5  Jur.  N.  S.  1020. 

[a)   Chase  v.  Westmore,  5  M.  &  S.  180. 

Q  Q  2 
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accordingly,  is  limited  to  the  interest  thereon  of  the  party  who 
employed  the  solicitor,  though  other  parties  coming  in  to  take 
the  benefit  of  the  suit  must  first  contribute  their  proportion  of 
the  costs  (g). 

For  the  same  reason  this  lien  does  not  attach  to  real  estate  (h) . 

The  lien  on  the  fund  is  not  affected  if  the  solicitor  attaches, 
or  takes  any  other  proceeding  against  the  person  of,  the  debtor 
for  the  costs,  though  he  may  thereby  lose  the  benefit  of  sect.  18 
of  1  &  2  Yict.  c.  110,  as  to  an  order  of  the  Court  for  payment  (i)  ; 
and  he  retains  this  lien  after  the  death  of  his  client  against  the 
general  creditors  (k). 

Under  special  circumstances  the  lien  of  a  solicitor  will  be 
protected  by  a  stop  order  (I),  or  by  an  injunction  restraining 
payments  to  the  client  without  notice  to  the  solicitor,  until 
the  application  of  the  solicitor  for  a  charging  order  can  be 
heard  On). 

Before  the  passing  of  the  Solicitors  Act,  1860  (n),  it  was  held 
that  a  solicitor  had  no  lien  for  costs  against  real  estate,  either  at 
law  or  in  equity  (o).  But  by  sect.  28  of  that  Act  it  is  provided 
that  it  shall  be  lawful  for  the  Court  or  judge,  before  whom  any 
suit,  matter,  or  proceeding  has  been  heard  or  is  depending,  to 
declare  that  any  solicitor  employed  to  prosecute  or  defend  the 
same  is  entitled  to  a  charge  upon  the  property  recovered  or 
preserved,  and  thereupon  such  solicitor  is  to  have  a  charge  on 
the  property  of  whatever  nature,  tenure,  or  kind  the  same  may 
be  ;  and  all  conveyances  and  acts  done  to  defeat  such  charge, 
unless  made  to  a  bond  fide  purchaser  for  value  without  notice, 
are  to  be  void  as  against  such  charge. 

The  charge  is  in  the  nature  of  salvage,  ranking  in  priority  to 
subsisting  incumbrances,  and  may  be  made  on  the  interest  of 
persons  who  did  not  employ  the  solicitor  and  who  were  not 
parties  to  the  suit,  if  they  adopt  the  benefit  obtained  in  it  (p). 

A  mortgage  of  property,  which  is  the  subject  of  a  suit,  is 
postponed  to  the  lien  of  a  solicitor  employed  therein  who  subse- 


//./// v.  Lover,  1  TTa.  671.    Seo  Re 
ii  6  I  L.  .J.  On.  806 

8haw  v.  male,  8  II.  L.  0.  681. 
Lloyd  v.  Maaorifi  9a.  L82.    And 
I   -    Dot  ■     v.  Bush,  Eo.  861  ;   0'  Brim 
v.  Zetou,  i  Gift.  896 
(/.)  Lloyd  v.  Mn sun,  tup. 
It)  Hobtony.  dheonvood,  8  Beav.  487. 
(wi)    Verity  v.  Wylde,  I   Drew.  427  ; 


Gerrard  v.  Dawes,  18  W.  R.  32. 

{»)  23  &  2-1  Vict.  c.  127. 

(o)  Shaw  v.  NeaU,  G  H.  L.  C.  681 ; 
disapproving  of    Barnesley  v.  Powell, 

Aink    102. 

( />)  Qreer  v.  Young,  21  Ch.  D.  545, 
O.  A.;  Charlton  v.  Charlton,  W.  N. 
(1883)  141;  Soholey  v.  Peck,  (1893)  1 
Ch.  709. 
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quently  obtains  a  charging  order  under  this  Act,  though  such     chap.  lis. 
solicitor  has  approved  the  mortgage  on  his  client's  behalf  (q). 

The  mere  fact  that  a  solicitor  acts  for  the  mortgagee  as  well 
as  for  the  mortgagor  will  not  deprive  his  lien  of  its  priority- 
over  the  mortgage  (r). 

This  lien  does  not  attach  until  an  order  has  been  made  for  the  When  lien 
payment  of  the  costs  of  the  client  out  of  the  fund  (s) . 

Although  the  fact  that  a  solicitor  had  no  lien  for  his  costs 
against  real  estate  may  have  suggested  the  passing  of  the  Act, 
it  nevertheless  applies  to  property  of  all  kinds  (t) . 

A  liberal  construction  is  put  on  the  word  "  preserved "  ;  Meaning 
where  a  receiver  had  been  appointed  of  the  real  estate  of  an  "preserved." 
infant  tenant  in  tail,  it  was  held  that  the  estate  was  "  preserved  " 
within  the  meaning  of  the  Act  («),  whether  the  appointment  of 
the  receiver  were  adverse  (•**)  or  by  consent  (//) .  Where  the  suit 
is  for  the  benefit  of  all  parties,  as  an  administration  suit,  the 
lien  attaches  irrespective  of  the  interest  of  the  client  (y).  And 
a  solicitor  is  entitled  to  a  charging  order,  notwithstanding  that 
his  client  compromises  the  action,  and  ceases  to  employ  the  soli- 
citor (s).  This,  however,  does  not  apply  if  nothing  has  been 
done  beyond  the  appointment  of  a  new  trustee  and  the  direc- 
tion as  to  accounts  (a).  So  where  a  trustee  having  a  beneficial 
interest  defended  a  suit  against  a  claim  made  upon  the  whole 
estate,  the  solicitor  of  the  trustee  had  a  lien  under  the  Act  (b). 
Protecting  an  easement  of  real  property,  as  a  right  to  light,  is 
not  a  "  preserving  "  of  property  (c)  ;  and  where  the  client  was  a 
tenant  in  tail,  who  died  without  barring  the  entail,  the  lien  was 
held  not  to  attach  (d)  ;  but  this  latter  case  has  been  considered 
at  variance  with  Bailey  v.  Birchall  (e).  Foreclosure  obtained  for 
the  client  is  sufficient  (/).     The  Act  applies,  though  the  incum- 

(q)  Scholey    v.   Peel;    (1893)    1    Ch.  181. 

709  ;   Cole  v.  Eley,  (1894)  2  Q.  B.  350,  (y)  Bailey  v.  Birchall,  2H.  &M.  371. 

C.  A.     See  Dennis  v.  Addy  (1894),   1  (z)  Moxon  v.  Sheppard,  24  Q.  B.  D. 

Ir.  B.  511   (decided  under  the  corre-  627.     See  Boss  v.  Buxton,   42  Ch.  D. 

sponding    Irish  Act,    39    &   40   Vict.  190. 

c.  44,  s.  3).  (a)  Pinkerton  v.    Easton,    L.    R.  16 

{r)  Macfarlane  v.  Lister,   37  Ch.  D.  Eq.  490. 

88,   C.  A.     See  Brunton  v.   Electrical  (b)  Bulley  v.  Bulky,  8  Ch.  D.  479, 

Engineering  Corp.,  (1892)  1  Ch.  434.  C.  A. 

(s)  Lord  v.  Colvin,  2  Dr.  &  S.  82 ;  (c)  Foxon  v.  Gascoigne,  L.  R.  9  Ch. 

Re  Green,  Green  v.  Green,  26  Ch.  D.  16,  A.  654. 

C.  A.  {d)  Bcrrie  v.  Howitt,  L.  R.  9  Eq.  1. 

(t)  Birchall  v.  Fugin,  L.  R.  10  C.  P.  \e)  2  H.  &  M.  371  ;  Re  Keane,  L.  R. 

399.  12  Eq.  115,  120. 

(u)  BaiU  v.  Baile,  L.  R.  13  Eq.  497.  (/)    Wilson  v.  Round,   4  Giff.  416; 

(*)   Tuynam  v.  Forter,  L.  R.  11  Eq.  Scholefeld \ .  Lockivood,  L.  R.  7  Eq.  83. 
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brance,  the  subject  of  the  suit,  is  valueless,  if  it  is  a  cloud  on 
the  title  (g).  And  the  term  "  property  recovered,"  includes  a 
judgment  obtained  by  the  client  (h). 

The  property  must  have  been  recovered  in  the  suit  (/). 
Money  paid  into  Court  is  property  recovered  in  the  suit  (k) . 

The  Court  refused  to  make  a  charging  order  in  an  action  in 
favour  of  a  solicitor  who  appeared  for  the  plaintiff  in  that  action 
and  an  award  arising  out  of  it,  upon  a  fund  paid  into  the  Court 
of  Bankruptcy  by  his  client  in  a  collateral  proceeding  against 
him,  in  which  the  solicitor  did  not  act.  An  award  was  made  in 
the  action  awarding  that  fund  to  him  ;  but  the  Court  held  that 
the  fund  was  not  sufficiently  directly  affected  by  the  action  and 
award  (/). 

The  lien  attaches  Pon  the  proceeds  of  sale  of  a  ship  sold 
under  a  subsequent  suit,  when  the  former  suit  was  successfully 
defended,  and  in  priority  to  claims  for  necessaries  and  wages  (m). 

The  Court  has  power  to  charge  the  funds  as  against  everybody 
interested,  provided  they  are  before  the  Court,  but  will  not  do 
so  unless  satisfied  that  the  client  who  employed  the  solicitor  was 
not  able  to  pay  the  costs  himself  (■>?). 

Every  assignee  from  the  client  who  knows  of  the  existence  of 
the  suit  has  notice  of  the  lien  of  the  solicitor ;  and  the  solicitor 
need  not  therefore  give  notice  to  an  intending  assignee  (o). 

The  order  should  be  restricted  to  costs  properly  incurred  in 
recovering  or  preserving  the  particular  property  (p).  Costs 
between  solicitor  and  client  are  generally  not  charged  (q). 

The  solicitor  is  also  entitled  to  charge  the  costs  of  his 
application  (>■). 

The  lien  will  not  be  extended  to  claims  of  a  solicitor  in 
respect  of  charges  due  to  him  in  a  capacity  other  than  that  of 
solicitor  (*) . 


Jones  v.  Front,  L.  R.  7  Ch.  A. 
77::. 
(/.)  Birchallr.  Puffin,  L.  R.  10  C.  P. 

Qreer  v.    Tounff,  24  Oh.  .1).  645, 
I 

-.    ddan   ,  6  Q    B.  D.  622  ; 
/  r.  Carte,  121  h.  D.  31 1,  0.  A. 

/j   PU  r  on  \ .  Knutsford  I.  t.  (  <..  3  ' 
V,     l:    161,  0.  A. 

//.    rich,  L.  B.  3  \.  &  B.  606. 
/       on  v.  Smith,  W.  N.  (1881) 
161. 


(0)  Faithfitll  v.  Ewen,  7  Ch.  D.  495, 
C.  A.     Sco  Ttiris,  (1896)  P.  77. 

(p)  Emden  v.  Carte,  19  Ch.  D.  311, 
C.  A. ;  Mackenzie  v.  Mackenzie,  64  L.  T. 
706,  C.  A. 

(7)  Harrison  v.  Cornwall,  fe.  Co.,  50 

li.  T.  I')'..'.  Mill  sec  tlic  form  of  order 
in  Twynham  v.  Porter,  L.  R.  11  Eq. 
188. 

(»•)  Waymes  v.  Cowper,  33Beav.  431  ; 
Twynham  v.  Porter,  sup. ;  Re  Kcane, 
L.  I-'.  I'.:  Eq.  1 L6,  124. 

(«)  Re  Walker,  Meredith  v.  Walker, 
L,  T.  517. 
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As  the  statutory  lien  only  extends  to  costs  of  a  suit,  matter  or     chap.  lix. 
proceeding  tried  before  a  Court  or  judge,  it  does  not  enable  a 
charging  order  to  be  made  for  costs  of  an  arbitration  under  the 
Lands  Clauses  Act  (t). 

The  assignee  of  costs  incurred  to  a  solicitor  may  obtain  a 
charging  order  on  the  property  recovered  by  the  solicitor  in  the 
action  (it). 

The  statutory  lien  of  a  solicitor  on  the  proceeds  of  an  action  Discharge  of 
is  discharged  if  he  accepts  from  his  client  a  mortgage  or  other  i^n°ltor 8 
security   for  his   costs   in  the   action  (cc).     But   the   taking  a 
security  for  costs  up  to  a  certain  date  will  not  oust  a  solicitor's 
lien  for  costs  incurred  after  that  date  (y). 

The  benefit  of  the  lien  may  also  be  lost  if  a  long  time  elapses 
before  the  solicitor  applies  for  a  charging  order,  especially  if  in 
the  meantime  there  has  been  an  alteration  in  the  rights  of 
parties  (z). 

If  there  is  a  change  of  solicitors  during  the  action,  the  one 
who  was  actually  the  solicitor  when  the  fund  was  recovered  is 
entitled  to  the  first  lien  on  the  fund  for  his  costs  of  the 
action  (a). 

vii. — Liens  of  Bankers  and  Brokers. — By  the  law  merchant, 
bankers  (b),  and  brokers  (c),  have  a  lien  on  all  bills,  papers,  and 
securities  of  their  customers  in  their  hands,  unless  there  be  an 
express  contract  or  circumstance  that  shows  an  implied  contract 
inconsistent  with  the  lien  (d)  ;  and  the  trustee  in  bankruptcy  of 
the  banker,  by  virtue  of  the  lien,  may  sue  the  drawer  of  securities 
so  deposited,  which  are  payable  to  bearer  (e) . 

But  this  species  of  lien  only  affects  things  which  come  into  Extent  of 
the  hands  of  the  party  claiming  it  in  the  way  of  his  trade,  and   xen* 

(t)  Macfarlane  v.  Lister,  37  Ch.  D.  157  ;  Re  Wadsworth,  Rhodes  v.  Sugden, 

88,  C.  A.  W.  N.  (1886)  171. 

(u)  Baile  v.    Baile,    L.   R.    13   Eq.  (b)  Davis  v.  Bowsher,  5  T.  R.  488  ; 

497  ;  Briscoe  v.  Briscoe,   (1892)  3  Ch.  Brandao  v.  Barnett,  2  Sc.  N.  R.  96  ; 

543.  Bolland  v.  Bygrave,  Ry.  &  M.  271. 

(x)  Groom  v.  Cheeseivright,   (1895)  1  (c)  Heivison  v.  Guthrie,  2  Bing.  N.  0. 

Ch.  730.     See  Bissell  v.  Bradford  and  755  ;  Jones  v.  Peppercorne,  John.  430. 

District   Tramivays  Co.,  W.  N.   (1893)  (d)  London Chartered  Bk.  of  Australia 

44;    Re    Taylor,    Stileman  and    Under-  v.     White,    4    App.    Cas.    413.      See 

icood,  Exp.  Fay ne-  Collier,  (1891)  1  Ch.  Wilde  v.  Radford,  9  Jur.  N.  S.  1110; 

590,  C.  A.  Scott     v.     Franklin,     15     East,     428  ; 

(y)  Enniskillen  Rail.   Co.  v.    Collum,  Lcese  v.  Martin?  17  Eq.  236;  Misa  v. 

29  L.  R.  Ir.  421.  Currie,  1  App.  Cas.  554 ;  Re  European 

(s)  Roche  v.  Roche,  29  L.  R.  Ir.  339,  Bk.,  Agra  Bank  Claim,  L.  R.  8  Ch. 

C.  A.  A.  41. 

(a)  Cormack  v.  Beisly,  3  De  Gr.  &  J.  (e)  Scott  v.  Franklin,  sup. 
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chap.  lix.  may  be  rebutted  by  an  express  or  implied  contract  to  the 
contrary.  Thus,  it  was  held  that  a  banker  had  no  lien  upon  a 
lease  accidentally  left  with  him  after  he  had  refused  to  advance 
money  upon  it  (/)  ;  so,  where  exchequer  bills  (though  these 
are  negotiable  securities  passing  to  the  bond  fide  holder  for  value) 
were  deposited  at  a  banker's  in  a  box  belonging  to  the  depositor, 
of  which  he  kept  the  key,  and  when  renewable  the  bills  were 
given  by  the  depositor  to  the  bankers,  in  order  that  they  might 
receive  the  interest,  and  the  new  bills  were  then  handed  over  to 
the  depositor  to  be  placed  in  the  box,  and  the  interest  received 
carried  to  his  account,  it  was  held  by  the  House  of  Lords  that 
the  bankers  had  no  lien  for  their  general  balance  on  the  bills  (g) ; 
so  a  deposit  of  securities  not  negotiable  to  secure  a  certain  sum 
'  will  not  give  the  bankers  a  lien  for  a  further  sum,  if  the  depositor 
afterwards  overdraws  his  account  (//). 

If  A.  and  B.  have  a  joint  account,  and  A.  has  a  separate 
account,  with  a  bank,  the  bankers  cannot,  upon  the  order  of  A., 
or  of  A.  and  B.,  after  a  suspension  of  payment  by  the  bank,  set 
off  the  balance  against  the  bank  upon  one  account  against  the 
balance  in  favour  of  the  bank  upon  the  other  account ;  nor  has 
the  bank  a  lien  upon  one  balance  for  the  money  due  upon  the 
other  (/)  ;  and  a  banker  has  no  lien  which  enables  him  to  set  off 
a  debt  due  on  the  customer's  private  account  against  a  balance 
standing  to  his  credit  on  a  trust  account  (A-). 

A  banker's  general  lien  will  be  discharged  if  the  customer 
gives  a  security  for  overdrafts  not  exceeding  a  specified  amount ; 
and  the  charge  will  be  limited  to  that  amount  (/). 


Discharge  of 
lien  by  t.ikin 
security 


S 

1>. 


Natui 
maritime  lien. 


Lien  it  olari  >1 

}>v  fori  i;-rn 
Court. 


viii. — Maritime  Liens. — A  maritime  lien  is  the  foundation  of 
the  proceeding  m  rem,  a  process  to  make  perfect  a  right  inchoate 
from  the  moment  the  lien  attaches  on  arrest  of  the  ship  (m). 
It  is  binding  upon  a  mortgagee  or  purchaser  for  value  without 
notice,  but  it  may  be  lost  by  delay  (n). 

A  maritime  lien  declared  by  a  foreign  Court  will  be  recog- 


/     Luoa   v.  Dorrien,  7  Taunt.  278. 
"Brandon  v.  Barm  tt,  2  So.  X.  I.'. 
ing    Barnett   v.    Brandao,   r, 
Man.  &  Or.  668. 

(A)    Fonder-zee  v.  Willie,  -i  Bro.  C.  C. 
21. 

Wattt  v.  OhrUtie,  L8  L.  .J.  Oh. 
173.  Bee  WoUtmholm  v.  Sheffield  Union 
Banking  Go.,  54  L.T.  740,  C.  A. 


(/.•)  Exp.  Kingston,  L.  R.  6  Ch.  A. 
632. 

(/)  Jle  flours,  Earl  of  Strathmore  v. 
Vane,  83  Ch.  D.  5SG. 

(m)  Delia,  18  P.  D.  82,  C.  A. 

(»)  Bold  Btteeleuch,  7  Moo.  P.  C.  207  ; 
Europa,  2  Moo.  P.  C.  N.  S.  1 ;  Nymph, 
Swab.  80. 
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nized,  but  the  foreign  decree  must  show  that  the  proceeding  was     chap.  lix. 
for  sale  of  the  ship  (o) . 

There  is  no  maritime  lien  except  in  the  case  of  wages  (p),  Extent  of 
salvage,  including  such  towage  and  pilotage  services  as  are  in  man  ime   en' 
the  nature  of  salvage  (q),  and  collisions  (r).     There  is  no  lien, 
except  by  statute,  on  ships  for  necessaries  supplied,  or  repairs 
executed  (s). 

Although   a   mortgagee  of  a   ship  obtains,  by  registration,  Priorities  as 

.,  iii  i  ji  •  i         -i  j    between  mort 

priority  over  all  mortgages  subsequently  registered,  or  not  gages  and 
registered  at  all,  and  although  his  security  is  not  affected  by  mantlIjje  liens 
mere  personal  claims  against  the  mortgagor,  which  do  not, 
at  the  time  of  registration,  confer  any  lien  on  the  ship,  he  will 
be  postponed  to  all  existing  liens  it) ,  and  to  all  the  maritime 
liens  above  referred  to,  and  also  to  bottomry  (u),  though  such 
liens  are  subsequently  acquired  (v)  ;  and,  if  the  vessel  be  allowed 
to  remain  in  the  possession  of  the  mortgagor,  to  the  possessory 
lien  of  a  shipwright,  to  whom  the  mortgagor  has,  in  the  ordi- 
nary course,  entrusted  the  vessel  for  repairs  (x) . 

By  the  Merchant  Shipping  Act,  1894  (>/),  re-enacting  in  this  Merchant 
respect  the  provisions  of  the  Merchant  Shipping  Act,  1854  (s),  i894Pmg    c' 
it  is  enacted  that — 

Sect.  167. — "(1.)  The  master  of  a  ship  shall,  so  far  as  the  case  Remedies  of 

permits,  have  the  same  rights,  liens,  and  remedies  for  the  recovery  master  for 

of  his  wages  as  a  seaman  has  under  this  Act,  or  bv  any  law  or  recovery  of 

-         n  wages, 

custom.  ° 

This  provision  relates  only  to  claims  for  the  master's  wages 
against  the  owner  and  his  property,  and  does  not  alter  the  rela- 
tion between  master  and  seamen  (a) . 

As  both    masters    and  seamen  were  still  left  without  any  Claims  of 
remedy  in  the  Admiralty  Court  for  wages,  when  the  wages  ™jj™  f*"d 
were   due  under  a  special  contract,  the  Admiralty  Court  Act,  wages  under 

special  con- 
to)  City  of  Mecca,  6  P.  D.  106,  C.  A.  Lyons,  6  Asp.  K  S.  199.     See  Abbott 
(p)  Nicolai  Heinrich,  17  Jur.  329.  on  Ships,  11th  ed.  p.  631 ;  Stainbank  v. 
(q)  Salacia,  Lush.  545;   Dowthorpe,  Penning,  11  C.  B.  5 1 ,  per  Jervis,  C.J. 

2  W.  Rob.  Adm.  73;   Louisa  Bertha,  (t)  Abbott  on  Ships,  46.    See  Nymph, 

14  Jur.  1006  ;  Linda  Flor,  4  Jur.  N.  S.  Swab.  86. 

172;  Lady  Durham,  3  Hagg.  Adm.  196.  (it)  Post,  p.  1500. 

(r)  Zodiac,  1  Hagg.  Adm.  320,  325.  (v)  Aline,    1    W.   Rob.    Adm.    Ill; 

(s)  Hussey  v.  Christie,  9  East,  426  ;  Dowthorpe,  2  W.  Rob.  Adm.  73;  Royal 

13  Ves.  594;   Neptune,  3  Hagg.  Adm.  Arch,   Swab.  269;  Heligoland,  Swab. 

129  ;     Wilkins    v.    Carmichael,    Doug.  491. 

101  ;  Buxton  v.  Snee,  1  Ves.  Sen.  154  ;  (x)    Williams    v.  Allsop,    10   C.    B. 

Watkinson  v.  Bernadiston,  2  P.  Wms.  N.  S.  417. 

367  ;  Smith  v.  Flummer,  1  B.  &  Aid.  (y)  57  &  58  Vict.  c.  60. 

575  ;  Pacific,  Br.  &  L.  243  ;  Scio,  L.  R.  (z)  17  &  18  Vict.  c.  104,  s.  191. 

1  A.  &  E.  353 ;  Aneroid,  2  P.  D.  189  ;  (a)  Salacia,  Lush.  545. 
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PRIORITY  BETWEEN  MORTGAGES  AND  LIENS. 


CHAP.  LIX. 

tract  under 
Adm.  Court 
Act,  1861. 


Fraudulent 
possession  of 
ship  does  not 
oust  master's 
lien. 


Priority  of 
master's  lien 
over  security 
given  by  him. 


I.ii  Tl  of 

i  n  for 
wages. 


1861  (b),  gave  to  the  High  Court  of  Admiralty  jurisdiction  over 
any  claim  by  a  seaman  of  any  ship  for  wages  earned  by  him  on 
board  the  ship,  whether  due  under  a  special  contract  or  otherwise, 
and  also  over  any  claim  by  the  master  of  any  ship  for  wages  earned 
by  him  on  board  the  ship,  with  a  proviso  that  the  plaintiff  shall 
not  be  entitled  to  costs  where  he  shall  not  recover  50/.  unless 
the  judge  shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in 
the  Court.  Inasmuch,  therefore,  as  the  Court  of  Admiralty  had, 
before  the  Act  of  1861,  jurisdiction  to  deal  with  these  matters 
in  certain  cases,  viz.,  with  masters'  wages,  where  not  fixed  by 
special  contract,  and  with  all  unsettled  accounts,  including, 
therefore,  disbursements  by  the  master  where  a  set-off  or 
counter-claim  was  set  up  to  his  claim  for  wages  (c),  and  recog- 
nized in  those  cases  the  existence  of  a  maritime  lien,  the  pre- 
sent Admiralty  Division  of  the  High  Court  is  considered  to  be 
empowered  by  the  Act  of  1861  to  enforce  a  maritime  lien  in  like 
cases,  arising  under  the  extended  jurisdiction  created  by  the  Act 
of  1861 ;  but  a  maritime  lien  is  held  not  to  arise  merely  by  force 
of  the  statutory  power  to  enforce  claims  by  proceedings  in  rem  id) . 

The  master's  lien  for  services  and  disbursements  is  not 
affected  by  the  circumstance  that  the  possession  of  the  vessel 
at  the  time  when  they  were  given  and  made  was  fraudulent,  if 
he  were  not  privy  to  the  fraud  (e),  or  by  his  being  part  owner 
of  the  ship  (/). 

Where  the  master  of  a  ship  executes  a  security  thereon  which 
does  not  bind  himself,  he  is  entitled  to  his  wages  in  priority  to 
the  holder  (g).  But  where  the  master  has  guaranteed  payment 
of  a  debt  secured  by  mortgage  of  the  ship,  he  must  postpone  his 
lien  for  wages  to  the  extent  of  his  guarantee  (//). 

Seamen  have  a  maritime  lien  upon  the  ship  for  their  wages, 
which  takes  priority  over  all  common  law  claims  (?'),  including 
the  common  law  possessory  lien  of  a  shipwright  up  to  the  time 
of  the  beginning  of  such  lien  (/.•). 

Seamen  engaged  for  a  voyage  are  entitled  to  a  lion  on  the  ship 
for  their  wages  although  the  ship  does  not  proceed  upon  the  voyage, 
and  no1  withstanding  thai  their  engagement  was  not  in  writing  (/). 


a,,  24  A  26  Vi.t.  o.  10,  b.  10. 
(r)  Bee  Oaled    la,   !  Jur.  N.  B.  48. 
',/,  Mary  dm,  L.  R.  i  A.  A-  E.  B. 

Edwin,  Br.  &  L.  281. 
If)   Feronia,  L.  R.  2  A.  &  E.  65. 
it/j  Salaeia,  Lush.  6  16. 
v,    Bangor  Castle,  74  L.  T.  708. 


(?)  Andalina,  12  P.  D.  1. 

(/•)  (,'ushif.  Lush.  f)U0 ;  Immacolata 
Con ne,  9  P.  D.  37. 

(/)  Hi  The  < in nt  "Eastern  Steamship 
Co.,  Claim  of  IV iUiams  and  others,  63 
L.  T.  69 1 . 
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A  seaman  cannot,  by  agreement,  forfeit  his  lien  on  the  ship,      chap.  lix. 
or  be  deprived  of  any  remedy  for  recovery  of  his  wages,  even  Lien  for 
in  case  of  loss  of  the  ship  (m).  ESS* 

A  master  or  seaman  has  a  lien  for  wages  on  any  freight  Lien  on 
already  earned,  but  not  on  accruing  freight  (»■).     In  one  case,  freiout- 
under  special  circumstances,  a    master  was  allowed  a  lien  on 
freight  earned  under  a  charterparty  made  by  him  ultra  vires 
but  adopted  by  the  owner  (o). 

But  the  seaman  has  no  lien  for  wages  upon  the  cargo  or  the  Lien  for 
money  in  respect  of  insurance,  nor  upon  any  other  ship  than  ^.f ^^ 
that  in  which  he  performed  his  services  (p).     He  has,  however,  freight. 
a  right  to  arrest  the  cargo  when  it  reaches  its  destination  in 
order  to  enforce  his  lien  on  the  freight  (q). 

The  maritime  lien  for  wages  takes  precedence  of  a  claim  for 
payments  made  for  towage  (>•) . 

In  cases  of  salvage  the  maritime  law  forms  an  exception  to  Lien  for 
the  general  principle  of  the  common  law.  "  The  maritime  law,  '  -J 
for  the  purposes  of  public  policy  and  for  the  advantage  of  trade, 
imposes  in  these  cases  a  liability  on  the  thing  saved,  a  liability 
which  is  a  special  consequence  arising  out  of  the  character  of 
mercantile  enterprises,  the  nature  of  sea  perils,  and  the  fact  that 
the  thing  saved  was  saved  under  great  stress  and  exceptional 
circumstances  "  (s). 

The  right  to  salvage  may  arise  out  of  an  actual  contract ;  but 
it  may  arise  independently  of  any  contract  (t). 

A  master  or  seaman  cannot  abandon  any  right  he  may  have  Lien  cannot 
of  the  nature  of  salvage  («),  except  pursuant  to  an  agreement  be  abandoned' 
made  in  accordance  with  the  Act  (a?). 

Shipowners  are  not  primarily  liable  to  pay  salvage  in  respect  Lien  of  ship- 
of  cargo  (//).     But  shipowners  who  have  paid  a  sum  in  respect  clr^for 
of  salvage  have  a  lien  on  the  cargo  to  the  extent  of  the  contribu-  salvage 
tion  payable  by  the  owners  of  the  cargo ;  but  the  fact  that  the  moneys  pai 
shipowners  have  bound  themselves  to  pay  a  particular  sum  is 
not  conclusive  that  the  whole  of  that  sum  was  chargeable  to 


(m)  57  &  58  Vict.  c.  60,  s.  156.  (s)  Per  Bowen,  L.  J.,   in  Falclce  v. 

(n)   Gibson  v.  Ingo,  6  Ha.  112;   Smith  Scottish  Imperial  Insurance  Co.,  34  CD. 

v.  Plummer,  1  B.  &  Aid.  575  ;  Atkinson  234,  at  p.  248,  C.  A. 

v.  Cotesworth,  3  B.  &  Cr.  647.  (t)  Five  Steel  Barges,  15  P.  D.  142. 

(o)  Bristow  v.  Whitmore,  9  H.  L.  C.  (m)  57    &   58  Vict.  c.   60,    ss.    156, 

391.  167. 

(p)  Julindhur,  1  Spinks,  71.  (#)  Ibid.     And  see  s.  554. 

(q)  Andalina,  12  P.  D.  1.  (y)  Raisby,  10  P.  D.  114. 

(>•)  Ibid. 
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CHAP.  UX. 


General 
average 
creates  no 
lien. 


Priority  of 
salvage  lien. 


Lien  for 
towage. 


Lien  for 
pilotage. 


general  average  so  as  to  bind  the  cargo  owners  to  pay  their 
proportion  (s). 

The  owners  of  cargo  sold  for  the  necessities  of  the  ship  have 
no  lien  on  the  ship  for  the  amount  of  their  loss  which  is  the 
subject  of  general  average  (a) . 

Nor  does  the  right  to  general  average  contribution  after 
adjustment  give  the  owner  of  the  cargo  any  lien  under  the 
maritime  law,  unless  by  reason  of  the  possession  of  the  cargo  it 
can  be  retained  as  a  possessory  lien  (b) . 

The  maritime  lien  for  salvage  takes  precedence  of  the  maritime 
lien  for  wages  (c). 

Salvage  in  respect  of  saving  life,  when  payable  by  the  owner, 
takes  precedence  over  all  other  claims  for  salvage  (d). 

Towage  in  the  nature  of  salvage  is  the  subject  of  maritime 
lien  (e) ;  but  there  is  no  maritime  lien  for  ordinary  towage 
services  rendered  to  a  ship  (/). 

The  conditions  required  to  engraft  a  claim  for  salvage  on  to 
an  agreement  for  towage,  were  considered  in  the  case  of  "  The 
Liverpool"  (g). 

A  lien  arises,  and  is  termed  "  pilotage  lien,"  where  a  person, 
not  as  pilot,  undertakes  the  guidance  of  a  vessel  under  extra- 
ordinary circumstances,  so  as  in  effect  to  render  salvage 
services  (h). 

The  rights  of  pilots  in  respect  of  their  ordinary  pilotage  fees 
are  regulated  by  the  Merchant  Shipping  Act,  1894  (/). 

In  order  to  entitle  a  pilot  to  salvage  reward,  the  rule  of  law 
is  that  "  he  must  not  only  show  that  the  ship  was  in  some  sense 
in  distress,  but  that  she  was  in  such  distress  as  to  be  in  danger 
of  being  lost,  and  such  as  to  call  upon  him  to  run  such  unusual 
danger,  or  incur  such  unusual  responsibility,  or  exercise  such 
unusual  skill,  or  perform  such  an  unusual  kind  of  service,  as  to 
make  it  unfair  and  unjust  that  ho  should  be  paid  otherwise  than 
upon  the  terms  of  salvage  reward  "  (/r). 


(z)  Anderson,   Tritton  ft  Co.  v.  Ocean 

8teamship  Co.,  10  Ajip.  Cas.  107.     Seo 

v.  Merchant   Tradert1  Skip,  ftc. 

L3  Q    B    I'm. 

(«)  Conttantia,    2    W.    Rob.    A<lm. 

(A)  North  sine,  Ltuh.  46  ;   Oleary  v. 
WAndnw,  2  BIoo.  P.  0.  N.  B.  216. 

i     Ou  taf,  Lui  li.  506. 

,/,  67  &  58  Vi.-i.  o.  60,  b.  644  (2). 
(e)  I."  Constancia,  ~  W.  Rob.  Ailm. 


404  ;  St.  Lawrence,  5  P.  D.  2f>0.  See 
Hestia,  (1895)  P.  193. 

( /')  Wettrvpp  v.  Great  Yarmouth 
Steam  Carrying  Co.,  43  Ch.  D.  241. 

{,/)  (1893J  P.  164.  See  also  West- 
bourne,  14  1'.  13.  132;  Five  Steel  Barges, 
16  P.  I).  L42. 

(A)  Ai/laia,  13  P.  D.  160,  162. 

ft)  67  &  .08  Vict.  o.  60,  s.  691. 

(/■)  I'd-  l'.rctt,  L.  .(.,  in  Akerblom  v. 
/'rice,  7Q.  B.  D.  129,  at  p.  135. 
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There  is  also  a  lien  upon  a  ship  and  freight  for  the  amount  of     chap.  lix. 
the  damage  which,  by  the  fault  of  those  in  charge  of  it,  it  does  Lien  for 
to  another  ship.  _  %fi£* 

"  The  foundation  of  the  lien  is  the  negligence  of  the  owners  Ground  of  the 
or  their  servants  at  the  time  of  the  collision,  and  if  that  be  lien- 
not  proved  no  lien  comes  into  existence,  and  the  ship  is  no  more 
liable  than  any  other  property  which  the  owners  at  the  time  of 
collision  may  have  possessed  "  (I). 

In  case  of  a  vessel  in  tow  coming  into  collision  with  a  third  Liability  of 
vessel  by  reason  of  the  negligence  of  those  on  board  the  tug,  s  ip  m  tow- 
the  question  whether  the  crew  of  the  tug  are  to  be  regarded  as 
the  servants  of  the  owner  of  the  vessel  in  tow  must  depend  upon 
the  circumstances  of  each  case,  and  the  lien  will  or  will  not 
attach  accordingly  (m). 

A  vessel  in  tow  was  held  liable  for  damage  done  by  collision 
of  the  tug  with  a  third  vessel,  where  the  collision  might  have 
been  avoided  had  there  been  a  good  look-out  on  the  vessel  in 
tow  («). 

There  is  no  Statute  of  Limitations  applicable  to  a  claim  of  Bar  of  action 
this  kind,  nor  will  the  Court  adopt,  on  analogy  of  the  Statute  on  ien* 
of  Limitations,  any  fixed  period  within  which  such  a  claim 
must  be  brought.  An  action  may,  however,  be  barred  upon  the 
principle  of  laches ;  in  the  application  of  this  principle  "it  is 
necessary  in  each  case  to  look  to  the  particular  circumstances, 
and  see  whether  it  would  be  inequitable,  after  the  period  of 
time,  which,  of  course,  is  to  be  taken  into  account,  and  after  the 
circumstances  which  may  have  happened  (including  amongst 
these  the  loss  of  witnesses,  the  loss  of  evidence,  and  including 
also  the  change  of  property),  to  entertain  a  suit  of  this 
kind  "  (o). 

The  maritime  lien  for  damages  arising  from  a  collision  takes  priority  of 
precedence  of  the  maritime  lien  for  wages  (p).  Uen- 

Independently  of  statute,  the  Admiralty  Court  has  no  juris-  Lien  for 
diction  to  entertain  a  suit  for  necessaries  (<?).  necessaries. 

But  by  statute  (>•)  a  maritime  lien  can  be  created  on  foreign  Adm.  Court 

Act,  1840. 

[I)  PerSirF.  Jeune  in  Utopia,  (1893)  267;  Europa,  2  Moo.  P.  C.  N.  S.  1; 

A.  C.  494,  at  p.  499.     See  Carrie  v.  Fairport,  8  P.  D.  48. 

Ml Knight,  (1897)  A.  C.  97.  (p)  Benares,  7  N.  of  C.  54,  suppl. ; 

(m)   Quickstep,  15  P.  D.  196.  Mm,  8  P.  D.  129,  C.  A. 

(n)  Niobe,  13  P.  D.  55  ;    Tasmania,  {q)  Neptune,   3    Hagg.    Adm.    129  ; 

13  P.  D.  110.  Pacific,  Br.  &  L.  243  ;  Laws  v.  Smith, 

(o)  Per  Sir  James  Hannen  in  Kong  Rio  Tinto,  9  App.  Cas.  356. 

Magnus,  (1891)  P.  223,  at  p.  228.     See  (>•)  3  &  4  Vict.  c.  65,  s.  6. 
also  Bold  Buccleuch,   7  Moo.  P.  C.  C. 


1396  PRIORITY  BETWEEN  MORTGAGES  AND  LIENS. 

chap.  lis.  ships  exclusively  (s),  whether  in  a  home  or  colonial  port  (t),  but 
not  in  a  foreign  port  (?/),  for  necessaries  supplied  (#),  which 
prima  facie  are  made  on  the  credit  of  the  vessel  (//)  ;  and  such 
a  lien  once  attaching  cannot  be  defeated  or  discharged  by- 
transfer  of  the  ship  to  a  British  owner  (s).  "Necessaries" 
would,  no  doubt,  within  the  meaning  of  this  Act,  include 
repairs  and  equipping  (a),  but  not  advances  (b),  nor  money 
advanced  to  a  master  to  pay  averages  (c),  nor  for  the  in- 
surance of  the  ship  (d) ;  and  the  claimant  must  satisfy  the 
Court  that  a  reasonable  necessity  for  the  supplies  existed  (<?). 
There  is  no  jurisdiction  under  this  Act  in  respect  of  claims 
by  a  mate  for  necessary  disbursements  at  the  request  of  the 
owner  (/). 

A  County  Court  has  no  more  jurisdiction  over  necessaries  than 
the  Court  of  Admiralty  (g) . 

The  master   has  no    lien    for  disbursements    in  respect   of 
articles  for  which,  by  the  terms  of  the  charter-party,  he  had  no 
power  to  pledge  the  owner's  credit  (h). 
Adm.  Court         By  the  Admiralty  Court  Act,  1861  (?'),  the  Admiralty  Divi- 
sion of  the  High  Court  has  jurisdiction  over  claims  for  the 
building,  equipping,  or  repairing  of  any  ship,  if  at  the  time  of 
the  institution  of  the  cause  the  ship  or  the  proceeds  thereof  are 
Supplies  to       under  the  arrest  of  the  Court,  and  over  claims  for  necessaries 
colonial  ships,  supplied  to  British  and  colonial  ships  elsewhere  than  in  the 
port  to  which  the  ships  belong,  unless  it  is  shown  to  the  satis- 
faction of  the  Court  that  at  the  time  of  the  institution  of  the 
cause  any  owner  or  part  owner  is  domiciled  in   England  or 
Wales ;  and  over  claims  for  damage  to  goods  carried  into  any 
port  in  England  or  Wales.     Tho  Court  also  has  jurisdiction  over 

(«)  Ocean,    2   W.    Rob.   Adm.   3G8 ;  (d)  Korthcote    v.     Heinrich     Bjorn, 

Ocean  Queen,  1  W.  Rob.  Adm.  457.  Owners  of,  11  App.  Cas.  270. 

(t)    Wataga,  Swab.   1G5;    Afma  van  (c)  Ferla,   Swab.  353;    Ocean,  2  W. 

Lvnge,  Swab.  614.  Rob.   Adm.  368  ;    Gosfabrick,   -1   Jur. 

(«)   India,  6  Jut.  N.  S.  417.  N.    S.    742;     Helena    Sophia,    3   W. 

(x)   /         ;    Clark,  Br.  &  L.  82.  Rob.   Adm.   265;    Alexander,  6  Jur. 

i  i    Perla,  Swab.  853.  241. 

Ella    .1.    Clark,    sup.  ;    Princess  ( /*)    Victoria,  37  L.  J.  Ad.  12. 

Charlotte,  33  L.  J.  X.  S.  Ad.  188.  {>/)  Dowse,   L.  R.  3  A.  &  E.  135; 

[a]  I      /  liens,  I..  I;.  I  I'.  0.  L61.    Sco  Everard  v.   Kendall,   L.   R.   5    C.   P. 

"Riga,    L.    B.    3   A.   &    E.    616;    and  428;    Allen  v.  Qarbutt,   6  Q.  B.   D. 

Webster    v.    Seekamp,    l    B.    &    Aid.  196,  distinguishing  Alina,  5  Ex.  D. 

362.  227. 

Eamilton  v.  Baker,  Sara,  1 1  App.  (//)  Turgot,  ll  P.  D.  21. 

Bui  ...  \i)  24   &    26   Vict.  c.   10,   tss.   4—7. 

laity  Willemim,  L.  E.  1  A.  &  See  68  &  64  Viot.  o.  27. 
I..  107. 
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any  claim  for  damage  clone  by  any  ship.     The  -word  "  owner  "     chap.  lis. 
means  owner  at  the  time  of  supply  (k) . 

This  Act,  however,  does  not  give  the  master  a  maritime  lien 
for  disbursements  for  the  ship  (/). 

No  maritime  lien  is  created  under  this  statute  until  the  suit  No  Hen 
is  actually  instituted ;    until  then  the  res,  the  ship,  does  not  ' 

become  chargeable  with  the  debt  for  necessaries  ;  and  all  valid 
charges  on  the  ship  to  which  any  person  other  than  the  owner  of 
the  ship,  who  is  liable  for  the  necessaries,  is  entitled,  must  take 
precedence  (m). 

The  Act  of  1861  confers  no  jurisdiction  over  claims  for 
repairs  and  necessaries  done  and  supplied  to  a  foreign  ship  in 
a  foreign  port  (n). 

By  the  Merchant  Shipping  Act,  1894  (o),  re-enacting  a  cor-  Merchant 
responding  provision  of  the  repealed  Merchant  Shipping  Act,  Shipping  Act, 
1889  (p),  it  is  enacted — 

Sect.  167. — "(2.)  The  master  of  a  ship  shall,  and  every  person  Remedy  of 
lawfully  acting  as  master  of  a  ship  by  reason  of  the  decease  or  master  for  dis- 
incapacity  of  the  master  of  the   ship   shall,   so   far  as  the  case  hursements. 
permits,  have  the  same  rights,  liens,  and  remedies  for  the  recovery 
of  disbursements  or  liabilities  properly  made  or  incurred  by  him  on 
account  of  the  ship  as  a  master  has  for  the  recovery  of  his  wages." 

Except  by  virtue  of  statute,  the  master  of  a  ship  has  no  lien 
on  it  for  repairs  or  other  expenses  of  the  ship  (q) . 

The  effect  of  this  enactment  is  only  to  create  a  lien  where  the  Priority  of 
liabilities  are  such  as  would,  by  virtue  of  the  master's  general  mort^a^es*8* 
authority,  have  pledged  the  owner's  credit,  that  is  to  say,  where 
it  is  necessary  and  the  duty  of  the  master  that  necessaries  should 
be  supplied,  and  where  he  cannot  have  recourse  to  the  owners 
before  ordering  them.  So  where  the  owners  of  a  ship,  which 
was  subject  to  a  mortgage,  contracted  with  a  coal  merchant  for 
a  supply  of  coals  at  a  home  port,  and  arranged  that  payment 
should  be  made  by  bills  of  exchange  drawn  by  the  master  on 
the  owners,  and  bills  so  drawn  were  accepted  but  dishonoured ; 
it  was  held  that  no  lien  in  favour  of  the  master  had  been 
created  to  the  prejudice  of  the  mortgagees  (>'). 

(k)  Ella  A.  ClarJc,  Br.  &  L.  32.  («)  India,  9  Jur.  N.  S.  417. 

(/)  Fairport,  8  P.  D.  48.  (o)  57  &  58  Vict.  c.  60. 

(»/)   Two  Ellens,  L.  R.  4  P.  C.  161  ;  {p)  52  &  53  Vict.  c.  46. 

Gustaf,    Lush.    506  ;    Pieve   Superiore,  {q)  Hussey  v.  Christie,  9  East,   426. 

L.  R.  5  P.  C.  482  ;   Troubadour,  L.  R.  See  Lister  v.  Payn,  11  Sim.  348  ;  Hebe, 

1  A.  &  E.  302  ;  Pacific,  Br.  &  L.  243  ;  2  W.  Rob.  412. 

Aneroid,  2  P.  D.  189.  (r)  Orienta,  (1895)  P.  49.     See  Mor- 
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chap.  rtx. 


Part  owner's 
lien  for  dis- 
bursements. 


"Where  there  is  no  lien  for  disbursements  on  the  ship  itself, 
there  can  be  no  lien  on  freight  in  respect  of  the  same  ship  (s). 

A  part  owner  is  entitled,  as  against  the  other  part  owners,  to 
have  his  disbursements  for  the  repairs  and  outfit  of  the  ship,  so 
far  as  the  same  are  necessary  and  proper  for  the  joint  adventure, 
repaid  to  him  out  of  the  freight  and  other  earnings  of  the  ship 
before  any  division  of  profits  is  made,  according  to  the  general 
law  of  partnership  ;  nor  is  the  case  altered  by  the  fact  of  a  part 
of  the  outlay  having  been  made  upon  the  hull,  as  to  which  the 
rules  of  partnership  do  not  apply,  the  part  owners  being  tenants 
in  common  of  this.  It  follows  that  a  mortgagee  of  certain  shares 
of  the  ship  and  freight  is  subject  to  the  like  deductions,  unless  a 
different  state  of  things  should  arise  from  the  mortgagee  taking 
possession  and  acting  as  part  owner  (t). 

A  shipowner  retaining  possession  of  the  ship  has  a  lien  on  the 
cargo  for  the  hire  of  the  vessel,  as  against  the  charterer  himself, 
to  the  full  amount  of  the  lien,  and,  as  against  sub-freighters,  to 
the  extent  of  the  freight  due  on  their  bills  of  lading  (it)  ;  and 
such  lien  will  exist  even  if  the  ship  is  actually  demised  to  the 
charterer,  if  the  agreement  contain  other  stipulations  sufficient 
to  rebut  the  inference  that  the  owner  meant  to  part  with  the 
possession  of  the  vessel ;  as  where  payment  of  the  hire  is  either 
precedent  to  or  concomitant  with  the  delivery  of  the  goods  (#), 
or  where  the  lien  is  expressly  reserved  (//)  ;  but  otherwise,  such 
demise  of  the  ship  to  the  charterer  will  exclude  the  lien  (s)  ;  and 
so  it  would  seem,  that  if  by  the  agreement  the  goods  are  to  be 
delivered  before  payment  of  the  hire,  the  lien  cannot  be  sup- 
ported. But  in  each  case  the  whole  contract  must  be  taken 
together,  and  due  effect  given  to  the  several  clauses  that  counter- 
act and  qualify  each  other  (a). 

Where  the  master  signs  bills  of  lading  specifying  the  freight, 
the  shipowner  has  a  lien  for  that  only,  although  by  the  charter- 


ijun  v.  Castlegate  Steamship  Co.,  (1893) 
A.  C.  38.  See,  as  to  the  extent  of  a 
rV  authority  in  respect  of  repairs, 
/       mi  v.  Chapman,  1  H.  Li.  C.  G90. 

(*)  Morgan  v.  CaitUgatt  Steamship 
i        I  up. 

(//  c a,  n  \ .  i:,  ■;■;■ .  8  Ha.  395. 

(w)  Smith  v.  Campion,  2  B.  &  Al. 
603;  Campion  v.  CoMn,  8  Bing.  N'.C 
17  ;  Paul  v.  Bireh,  2  Atk.  82]  ;  Mitchell 
v.  Seaife,  i  damp.  298.  Bee  Abbotl 
on  Ships,  1 1  ill  ed.  p.  262. 

(x)  Mitchell  v.  Seaife,  tup. ;  Birleuy. 


Gladstone,  3  M.  &  S.  205;  Yates  v 
Railston,  8  Taunt.  293  ;  Christies.  Lewis 
2  Br.  &  B.  410. 

(»/)  Small  v.  Moates,  9  Binjr.  574 
Gledstanes  v.  Allen,  12  C.  B.  202,  219 
And  see  Kern  v.  Desla/ndes,  8  Jur. 
N.  S.  194,  C.  P.  ;  Peek  v.  Larsen 
L.  K.  12  Eq.  378. 

(:)  "Button  v.  Bragg,  7  Taunt.  14 
Aeir/irrri/  v.  Co/cin,  7  Bing.  190 
Br/ehrr  v.  Capper,  \   Wan.  &  Gr.  502. 

(«/)  Per  Tindal,  C.  J.,  4  Man.  &  Gr 
041. 
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party  he  is  entitled  to  a  larger  freight  (b).  There  is  no  lien  for  chap.  lix. 
freight  which  is  not  to  be  paid  until  after  the  delivery  of  the 
cargo  (c).  Where  by  the  bill  of  lading  the  freight  is  payable 
at  the  port  of  shipment,  the  shipowner  has  no  lien  for  the 
freight  (d),  notwithstanding  a  local  usage  to  the  contrary  (e). 
Delivery  of  the  goods  ousts  the  lien  (/).  Where  no  consignee 
can  be  found,  the  lien  for  freight  is  not  lost  by  landing  and 
warehousing  the  cargo  (g). 

The  shipowner  has  no  lien  on  the  cargo  for  dead  freight  (h), 
nor  for  demurrage  (i),  nor  for  port  charges  (k),  nor  wharfage  (7), 
unless  there  is  an  express  stipulation  in  the  charterparty  (m). 

ix. — Lien  of  Joint  Stock  Company  on  Shares. — The  articles  of 
a  company  may  stipulate  that  the  shares  shall  be  subject  to  a 
lien  for  debts  due  to  the  company  (n).  In  a  Scotch  case,  it  has 
been  said  that  a  joint  stock  company  has  at  common  law  a  right 
to  retain  shares  in  security  of  debts  due  to  the  company  (o) . 
This  view  is  confirmed  by  the  opinion  expressed  by  Sir  N.  Lind- 
ley,  L.  J.  (p)  ;  and,  assuming  it  to  be  correct,  it.  seems  to  follow 
that  the  company's  lien  on  the  shares  would  extend  to  the 
dividends  thereon,  so  as  to  have  a  right  to  withhold  them  until 
the  debt  is  paid  (q). 

The  articles  may  provide  that  during  the  continuance  of  the 
lien  thereby  conferred,  the  member's  right  to  transfer  his  shares 
shall  be  dependent  upon  the  approval  of  the  directors  (/•). 

The  principle  of  Hopldnson  v.  JRolt  (s)  applies,  however,  to  this 
lien ;  and,  accordingly,  it  will  not  take  priority  over  an  equitable 
mortgage  of  the  shares  after  notice  thereof  has  been  given  to  the 
company  in  respect  of  moneys  which  become  due  from  the 
shareholder  after  such  notice  (t). 

(b)  Gilkison   v.   Middlcton,   2   C.   B.  (/)  Bishop  v.  Ware,  3  Camp.  360. 
N.  S.  134.  \m)  M'Lean  v.  Fleming,  L.  R.  2  H.  L. 

(c)  How  v.  Eirchner,  11  Moo.  P.  C.       Sc.  128. 

21  ;  Foster  v.   Colby,  28   L.  J.  N.   S.  (>/)  He  General  Exchange  Bank,   Re 

Ex.  81.  lewis,  L.  R.  6  Ch.  A.  818. 

(d)  Mow  v.  Eirchner,  sup.  (o)  Bell's   Trustees  v.  Coalbridge  Co., 

(e)  Eirchner  v.  Venus,  12  Moo.  P.  C.  14  Ct.  of  Sess.  Cas.  246. 

361.  (p)  Lindley  on  Company  Law  (oth 

(/)  North  v.  Gurney,  U.  &  H.  509.  ed.),  456. 

(g)  Mors  1c  Blanch  v.  Wilson,  L.  R.  (17)  Hague  v.  Dandeson,  2  Exch.  741. 

8  C.  P.  227.  (»•)  Bank  of  Africa  v.  Salisbury  Gold 

(A)  Gray  v.  Carr,  L.  R.  6  Q.  B.  522.  Mining  Co.,  (1892)  A.  C.  281. 

(i)   Phillips  v.  Bodie,    15  East,  547  ;  (s)  9  H.  L.  C.  514. 

Sirley  v.  Gladstone,  3  M.  &  S.  205.  \t)  Bradford  Banking   Co.  v.  Briggs, 

(kj  Faith  v.  Fast  India  Co.,  4  B.   &  12  App.  Cas.  29. 
Aid.  630,  642. 

VOL.  II. — R.  R  R 


1^00  PEIOE1TY  BETWEEN  MOETGAGES  AND  LIENS. 


CHAP.  LIX. 


Where  the  articles  of  a  company  provided  that  the  company 
Eight  to  should  have  a  lien  on  the  shares  for  the  debt,  and  that  for  the 

ferofKenailS~  PurPose  °f  enforcing  a  lien  the  directors  might  on  default  sell 
the  shares  and  transfer  them  to  the  purchaser,  it  was  held 
that  the  lien  constituted  a  charge  on  the  shares  within  the 
meaning  of  sect.  2  (vi)  of  the  Conveyancing  Act,  and  that 
the  shareholder  was  accordingly  entitled,  under  sect.  15  of  that 
Act,  to  require  the  company  to  assign  the  debt  and  the  lien  on 
the  shares  to  his  nominee  on  payment  by  him  of  the  amount 
due  (it). 

(>i)  Everitt  v.  Automatic  Weighing  Machine  Co.,  (1892)  3  Ch.  506. 
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Part  VIII. 

OF  THE  DISCHARGE  OF  MORTGAGES. 


CHAPTER  LX. 

OF  THE  DISCHARGE  OF  THE  SECURITY  BY  RELEASE  OF  THE 

DEBT. 

i, — What  is  necessary  to  an  effectual  Release  of  a  Debt. — An  Effect  of 

effectual  release  of  a  debt  discharges  all  securities  for  the  same,  ^^ 
whether  original  or  collateral,  in  the  hands  of  a  creditor  (a).     A 
release  may  be  express  or  implied  from  conduct. 

It  is  a  general  rule  of  law  that  a  contract  must  be  discharged  Deed  neces- 
in  the  same  form  in  which  it  was  made.    Where  the  re-payment  0f  specialty 
of  a  debt  or  loan  is  secured  by  deed,  this  being  a  specialty  debt- 
contract  cannot  be   discharged  at  law  except  by  deed  (b).     A 
release  by  deed  of  all  debts,  without  more  words,  will  discharge 
and  release  all  debts  then  owing  from  the  releasee  to  the  releasor 
upon  specialties  or  otherwise  (c). 

A  parol  contract,  whether  by  writing  not  under  seal  or  by  Release  of 
word  of  mouth,  may  be  released  either  by  simple  writing  or 
by  word  of  mouth,  even  though  the  original  contract  was  in 
writing.  And  it  would  appear  that  a  parol  release  would  be 
sufficient  even  in  cases  where  the  contract  is  required  by  statute 
to  be  in  writing  (d)  ;  but  in  such  a  case  the  release  must  be 
absolute,  and  not  be  such  as,  in  effect,  to  create  a  new  agreement 
by  word  of  mouth  contrary  to  the  statute  (e). 

But  although   an    executory  parol  agreement  may  be  dis-  Release  of 

CilU.SC  01 


action. 


(a)  Cooper  v.  Green,  7  M.  &  W.  633.  (c)  Shep.  Touclist.  by  Preston,  341. 

(b)  Rogers  v.  Payne,  1  Wils.  376  ;  \d)  Go/nan  v.  Salisbury,  1  Vern.  240. 
Reeves  v.  Brymer,  6  Ves.  516;  Thomas  \e)  Noble  v.  Ward,  L.  R.  2  Ex.  135. 
v.  Courtnay,  1  B.  &  Aid.  1.  See  Cupit  See  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  65. 
v.  Jackson,  13  Pri.  721. 

R  R  2 


1402 


DISCHARGE  OF  MORTGAGE  BY  RELEASE  OF  DEBT. 


Release  given 
■without  con- 
sideration. 


Release  in 
equity  by 
conduct. 


Promise  not 
to  enforce 
debt. 


Cancellation 

of  mortgage 

■  I'"  I. 


charged  by  parol,  yet  a  cause  of  action  which  has  actually 
accrued  under  such  an  agreement  cannot  be  effectually  released 
except  by  deed  (/),  unless  it  admit  of  a  plea  of  accord  and 
satisfaction  (g). 

The  rules  above  stated  apply  where  the  release  of  a  mortgage 
debt  is  given  for  valuable  consideration.  Where,  however,  a 
mortgagee  desires  to  release  his  debtor  without  consideration, 
he  can  only  effectually  do  so  at  law  by  deed  ;  for,  otherwise, 
there  would  be  a  mere  gratuitous  promise  by  the  mortgagee  to 
forbear  from  exercising  his  rights  of  action  to  enforce  payment, 
which,  by  an  elementary  rule  of  law,  would  not  be  binding  on 
the  releasor  (//). 

But  in  equity  the  conduct  of  the  parties  or  the  circumstances 
of  the  transaction  may  aid  an  imperfect  expression  of  release,  or 
even,  if  there  is  no  such  expression,  raise  a  presumption  of 
intention  to  release  the  debt  which  will  be  carried  into  effect  so 
as  to  discharge  the  security. 

The  mere  declaration  or  promise  by  the  creditor  of  his  inten- 
tion not  to  enforce  a  debt  is  not  a  release  of  the  debt  either  at 
law  or  in  equity,  though  many  years  have  elapsed  since  the 
debt  became  due,  and  neither  principal  nor  interest  has  ever 
been  demanded  (i). 

The  additional  circumstance  that  the  creditor,  on  the  occasion 
of  the  insolvency  of  the  debtor  (his  brother-in-law) ,  promised  to 
give  up  the  instrument  to  be  cancelled,  but  was  unable  to  do  so 
from  having  mislaid  it,  has  been  held  not  to  alter  the  case  (/r)  ; 
and  even  where  a  declaration  of  intention  was  actually  accom- 
panied by  a  delivery  to  the  debtor  of  the  mortgage  deed  by 
which  the  debt  was  secured,  it  was  held  that  the  release,  being 
by  parol  and  without  consideration,  was  incomplete,  and  incapable 
of  being  enforced  (/). 

If,  however,  the  mortgagee  actually  cancel  the  mortgage,  it  is 
as  much  a  release  as  cancelling  a  bond,  if  done  with  intent  to 
release,  and  will  effectually  discharge  the  security  (ut). 


langdon  v.  Stokes,  Cro.  <  !ar.  383. 
Bee  also  Hurfordv.  Pile,  Cro.  Jao.  483  ; 

i  'It  r  v.   hi  >/,,,  p  (  Yo.  Jao,  620. 

,,    Blake's  ca  e,    <;    Rep.    I  I  ;    Wil~ 

I,,, nil, l, ,i  v.  Backhouse,  '■'•   B.  'V   ''.   821  ; 

.     /   her,  i  Moo.  &   I'.  791. 

\  i   ononConl  raots,  p.  '■'<  I  i .    Bee 

///    Hancock,  Hancock   \.  Berry,  W.N. 

(isss ,,  ]..  188. 


(i)  Cross  v.  Sprigg,  2  Mac.  &  G.  113  ; 
Byrn  v.  Godfrey,  i  Ves.  6;  Reeves  \. 
Brymer,  <i  Ves.  516.  Ami  sec  Peace  v. 
Wains,  1 1  Ea.  L51.  SeeShep.Touchst. 
bj  Preston,  242. 

(/■)  Cross  v.  Sprigg,  sup, 

/i  /:,  Hancock,  Hancock  v.  Berry, 
\V.  N.  (1888)  L38. 

(in  Harrison  v.  Owen,  1  Atk.  f)20  ; 
(,ii„i,ii, r  v.  Adams,  13  L.  J.  Ex.  40. 
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A  fortiori,   a   declaration   of   intention   may  operate  as  an      chap.  lx. 
effectual  release,  especially  when  accompanied  by  destruction  or  where  debtor 
delivery  up  of  the  mortgage,  if  the   debtor,  on    the  faith  of  h?8  ^r^ 
such  declaration,  have  done  acts  which  have  altered  his  posi-  on  faith  of 
tion ;    for  such  acts  may  supply  a  sufficient  consideration  to  ^^f^on  of 
support  the  release  (;/).      So,  such  a  declaration,  accompanied  release. 
with  the  destruction  of  the  instrument  securing  the  debt,  was 
held  sufficient  in  a  case  of  father  and  son,  where  the  relinquish- 
ment by  the  father  of  the  debt  formed  part  of  the  consideration 
of  an  assignment  of  the  son's  property  in  trust  for  creditors, 
but  under  which  the  father  agreed  to    be  satisfied  with    the 
surplus  which  should  remain  after  paying  the  other  creditors  (o) . 
And  where  executors  holding,  as  part  of  their  testator's  estate, 
an  equitable  charge  not  under  seal  on  a  policy  of  life  assurance 
gave  up  the  security  to  the  debtor,  and  signified  in  writing  their 
intention  of  releasing  the  debt,  on  condition  of  his  paying  the 
probate  and  legacy  duty  on  the  debt,  which  he  did,  it  was  held 
that  the  payment  was  a  good  consideration  for  the  release,  and 
that  the  debt  was  released  (p). 

A  declaration  by  the  obligee  of  a  bond  of  an  intention  to 
release  the  debt  has  been  held  effectual,  under  circumstances 
where  it  would  have  been  fraudulent  on  the  part  of  the  executor 
of  the  obligee  to  put  the  bond  in  suit  (q) . 

Where  the  object  of  a  bond,  executed  by  a  son  to  his  father  Evidence  of 
on  payment  of  the  debt  of  the  former  by  the  latter,  and  deposited  release°debt 
with  trustees,  appeared  to  have  been  intended  not  to  secure  a 
debt,  but  as  a  check  on  the  conduct  of  the  son,  it  was  held  in 
equity,  on  the  death  of  the  father,  that,  the  object  of  the  bond 
being  satisfied,  it  ought  to  be  cancelled,  and  that  the  son  should 
not  be  affected  by  the  neglect  of  the  trustees  to  cancel  the  bond, 
as  they  had  power  to  do,  under  the  trust,  within  a  limited 
time  (r)  ;  and  evidence  has  been  allowed  to  be  drawn  from 
entries  in  the  creditor's  books,  and  from  a  letter  written  to  a 
third  party  in  which  he  declared  that  he  had  released  the  debt, 
in  aid  of  parol  declarations  of  his  intention  so  to  do  (s)  ;  and  in 
one  case  a  mere  entry  by  the   creditor  in   his   books,  of  his 

(«)    Yeomans  v.    Williams,    L.  R.   1  R.  90. 

Eq.  184.    See  Exp.  Douglas,  3  D.  &  C.  (q)   Wckett  v.  Raby,  2  Bro.  P.  C.  386. 

310.  (»')  Flower  v.  Marten,  2  My.  &  Cr. 

(o)  Gilbert  v.  Wetherell,  2  S.  &  St.  459. 

254.  (*)  Eden  v.  Smyth,  5  Ves.  341.     And 

(p)   Taylor  v.  Manners,  L.  R.  1  Ch.  see  Reeves  v.  Brymer,  6  Ves.  518. 
A.  48.    See  Richards  v.  Syms,  Barn.  Ch. 


1404 


DISCHARGE  OF  MORTGAGE  BY  RELEASE  OF  DEBT. 


Appointment 
of  debtor  as 
executor  of 
creditor's 

win. 


Presumption 
of  intention 
to  release. 


Partial 
release. 


intention  not  to  sue  the  debtor  unless  he  was  himself  distressed, 
was  held  to  operate  as  a  conditional  release  (t)  ;  but  this  case,  it 
seems,  fell  within  the  principle  of  the  decision  in  Wekett  v.  Raby, 
viz.,  fraud  (u). 

The  mere  appointment  of  a  debtor  as  executor  will  amount  to 
a  release  at  law,  though  he  has  not  proved  the  will  (x) ;  but 
such  appointment  is  not  sufficient  of  itself  to  annul  the  debt  in 
equity  (y).  So  where  a  testator  left  a  letter  of  instructions  to 
an  executor,  which  was  not  communicated  to  him  during  the 
testator's  lifetime,  nor  executed  as  a  will,  stating  that  a  debt 
from  the  executor  was  cancelled,  it  was  held  that  the  letter  was 
not  admissible  as  evidence  of  intention  to  release  the  debt,  and 
that  the  debt  was  payable  (z) .  In  order  that  the  equitable  claim 
of  the  residuary  legatee  against  a  debtor  to  the  estate  who  is 
appointed  executor  may  be  rebutted,  the  intention  of  the  testator 
to  forgive  the  debt  during  his  lifetime  must  be  proved  (a). 

It  would  seem  that  an  intention  to  release  will  more  readily 
be  presumed  where  the  interest  only  and  not  the  principal  is 
alleged  to  have  been  released  ;  for  where  the  principal  is  alleged 
to  have  been  released,  the  transaction  is  always  open  to  the 
observation  that  if  such  had  been  the  intention  the  creditor 
would  have  delivered  up  his  security  (b). 

A  release  of  past  interest  will  not,  of  course,  operate  as  a 
discharge  of  the  security  so  far  as  relates  to  the  principal  and 
future  interest ;  and  a  release  of  part  of  the  principal  will  leave 
the  whole  of  the  property  comprised  in  the  security  charged 
with  the  unpaid  balance  of  the  principal  and  the  interest 
thereon  (c). 


Original  debt        ii. — Acceptance  of  Part  of  Debt  in  satisfaction  of  the  Whole. — 

ischarged  jt  has  been  seen  that,  in  determining  whether  a  release  of  the 
by  partial  ° 

pa  vim  .  i,  debt  should  be  by  deed  or  not,  the  question  of  consideration  is 

'  or  w  material.     The  acceptance  of  part  of  a  debt,  being  a  sum  certain, 

creditor  though  expressed  to  bo  in  full  of  all  demands,  is  not  an  extin- 
receivi    a 
beat  fit. 


(l)  Aston  v.  /V',  5  Ves.  .'S/iO,  at  p. 
364,  a. 

/     v.  ij  ram,  7.-0.,  18  L.J.  Oh. 

'JIM,. 

(x)  Strong  v.  Bird,  L,  EL  is  Eq.  816; 
l:,  ./ b  ■■>•  bee,  I '  <  ■  "  \.  Bi alee,  (is'ii) 
:.  I  b.  422. 

ii/jSihini  v.   "Brown,  8   Bro.  P.  C. 


(z)  !!<■  lli/sluji,  llyshp-v.  Chamber lain, 
(1894)  3  Oh.  522. 

{«)  Strong  v.  Bird,  L.  R.  18  Eq. 
316;  Re  Applebee,  Leveson  v.  Beaks, 
(1891)  8  Oh.  422. 

(I>)  Yeomans  v.  Williams,  L.  R.  1 
Eq.  L84.  Sec  Cross  v.  8prigg,Q  Ha. 
666. 

(r)  Story  on  Bailments,  s.  301. 
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guishraent  of  the  original  debt,  even  if  the  debtor  undertakes  to  chap.  lx. 
pay  the  residue  when  of  ability  (d).  To  amount  to  an  acquit- 
tance from  the  larger  debt,  there  must  be  a  release  or  acknow- 
ledgment of  satisfaction  by  deed,  or  some  consideration  or 
possibility  of  benefit  to  the  creditor  relinquishing  his  further 
claim,  as  if  the  creditor  receive  payment  of  the  lesser  sum  at  an 
earlier  time,  or  at  a  place  more  convenient  to  him  (e). 

So  the  acceptance  of  a  chattel,  irrespective  of  its  money  value, 
in  satisfaction,  is  good,  from  the  possibility  of  the  latter  being 
more  beneficial  to  the  creditor  than  the  debt  (/)  ;  although  it 
seems  that  the  bettering  the  creditor's  case  is  not,  in  all  cases, 
sufficient  to  effect  a  release  of  the  larger  debt ;  thus  a  bond 
with  sureties,  though  more  advantageous  than  a  single  bond, 
will  not  be  deemed  a  satisfaction  for  the  larger  sum  secured  by 
the  latter  (g) . 

If  the  agreement  to  accept  part  of  a  debt  in  satisfaction  of  Conditional 
the  whole  is  upon  condition,  the  condition  must  be  strictly  mortgage, 
observed  or  the  original  debt  will  revive.  So  where  a  mortgagee 
agreed  to  take  a  less  sum  than  what  was  due  in  lieu  of  the 
whole,  provided  that  such  sum  was  paid  on  a  given  day,  and 
payment  was  not  made  on  that  day,  it  was  held  that  the 
mortgagee  was  entitled  to  recover  the  whole  of  the  original 
debt,  and  that  equity  would  not  relieve,  as  on  a  penalty,  against 
the  effect  of  non-payment  on  that  day  (//). 

The  giving  of  a  negotiable  instrument  may  operate,  if  so  given  Giving  nego- 
and  taken,  in  satisfaction  of  a  debt  of  greater  amount ;  the  fj£  p^rtof™  ^ 
circumstance  of  negotiability  making   it,  in   fact,   a  different  debt  in 
thing,  and  more  advantageous  than  the  original  debt,  which  0i  whole. 
was  not  negotiable  (/). 

The  mortgagee's  security  does  not  cease  by  the  mere  payment  Effect  -where 
of  the  debt  by  bills  of  exchange  or  cheques,  &c,  which  are  security  fails. 
afterwards  dishonoured,  and  he  is  entitled  thereupon  to  have  a 
reconveyance  of  the  premises,  or  a  delivery  of  the  title  deeds,  as 
the  case  may  require  (k). 

(d)  PinnelVs  Case,  5  Rep.  117;  Fitch  (rj)  1  Brownl.  47,  71 ;  2  Roll.  Abr. 
v.  Sutton,  5  East,  230  ;  Adams  v.  Tap-       470. 

ling,  4  Mod.  88.  (h)  Ford  v.  Earl   of  Chesterfield,   19 

(e)  Co.  Lit.  212  b  ;  PinnelVs  Case,  Beav.  428  ;  Parry  v.  Great  Ship  Co., 
sup.  See  Webster  v.  Cook,  L.  R.  2  4  B.  &  S.  556  ;  Thompson  v.  Hudson, 
Ch.  A.  542,   547  ;    Foakes  v.   Beer,  9  L.E.4H.L.  1. 

App.  Cas.  605 ;    Underwood  v.   Under-  (i)  Sibree  v.  Tripp,  15  M.  &  W.  23 ; 

wood,  (1894)  P.  204.  Bidder  v.  Bridges,  37  Ch.  D.  406,  C.  A. 

(/)  PinnelVs   Case,    sup.  ;    Jones  v.  (k)  Teed  v.  Carruthers,  2  Y.  &  C.  C. 

Sawkins,  17  L.  J.  C.  P.  92.  C.  31. 


(     1406    ) 


CHAPTER  LXI. 

OF  THE  DISCHAEGE  OF  THE  SECURITY  BY  RELEASE  OF  THE 
MORTGAGED  PROPERTY. 


Effect  of 
release  of 
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Re-convey- 
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holds or 
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Copyholds. 


Section  I. 
Of  Re-conveyances  and  Delivery  of  Possession. 

i. — By  what  means  Mortgaged  Property  may  be  Released. — A 

mortgage  security  may  also  be  discharged  by  a  release  of  the 
property  comprised  in  the  mortgage. 

The  proper  and  formal  mode  of  releasing  freeholds  or  lease- 
holds which  have  been  conveyed  by  way  of  legal  mortgage  is  by 
a  deed  of  re-conveyance  (a) ,  and  the  legal  estate  cannot  generally 
be  revested  in  the  mortgagor  otherwise  (b).  Property  comprised 
in  a  mere  equitable  charge  will  be  effectually  released  by  a 
receipt  in  writing  for  the  money  due  upon  the  mortgage.  It  is 
conceived  that  this  rule  would  apply  even  to  a  formal  puisne 
mortgage  where  the  legal  estate  is  outstanding  in  the  first 
mortgagee :  it  is  usual,  however,  in  such  a  case,  as  also 
generally  where  an  equitable  charge  is  created  by  deed,  to  take 
a  formal  deed  of  re-conveyance  or  release. 

Where  the  property  comprised  in  a  mortgage  consists  of 
copyholds,  and  the  mortgagee  lias  not  actually  been  admitted, 
on  payment  of  the  money  the  mortgagor  may  re-enter  of  his 
old  estate  without  admittance;  it  will  be  sufficient  to  enter  up 
satisfaction  on  tho  court  rolls,  for  which  purpose  a  warrant 
li'.i;M  be  given  to  the  steward  of  tho  manor,  and  thereupon 
the  conditional  surrender  will  bo  at  an  end  (<•).  If  the  mort- 
li;i     In  i 'ii  ml milted,  a  ro-surronder  to  the  mortgagor  and 


Bee  Weeks  v.  Stourton,  1 1  Jar. 
N.  S.  278. 

ihn  /  i  on  v.  Owen,  i  A 1 1< .  619. 
S<  e  Dav.  Preo.  ( lonv.  Vol.  1 1.  i>t,.  ii., 


pp.276  eteeq. ;  Elphinstone,  Intr .  Conv. 
•jo1.!  ii  sea, 

i   Watk.  Cop.,   nil  ed.  p.  148. 
Bee  Burgaine  v.  8pwling,  Cro.  Car.  283. 
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his  re-admittance  will  be  necessary  (d).     In  either  case  a  receipt     chap.  lxi. 
for  the  money  should  be  indorsed  on  the  deed  of  covenants 
accompanying  the  conditional  surrender. 

Where  the  mortgage,  whether  of  freeholds  or  leaseholds,  is  of  Mortgage  by 
a  term  of  years,  the  re-conveyance  may  be  effected  by  surrender    emise- 
of  the  term. 

In  the  Lands  Clauses  Act  (e),  special  provisions  are  contained  Re-convey  - 
for  redeeming  mortgages  affecting  lands  purchased  under  the  i^nds  clauses 
powers  of  the  Act,  which  enable  the  company  purchasing,  on  Act. 
refusal  of  the  mortgagee  to  convey,  or  on  his  default  in  making 
a  good  title,  to  pay  the  money  into  Court,  and  execute  to  them- 
selves a  deed  poll,  which  is'to  operate  as  a  conveyance. 

In  the  case  of  a  mortgage  to  a  building  society  (/),  or  to  a  Mortgages  to 

friendly  society  (</) ,  no  re-conveyance  or  surrender  is  necessary,  f ^endlf  ^ 

as  a  receipt  in  the  form  prescribed  by  statute,  indorsed  on  or  societies 

annexed  to  the  mortgage  deed,  is  sufficient  to  vest  the  mort-  conveyed  by 

gaged  property  in  the  person  for  the  time  being  entitled  to  the  statutory 

receipt* 
equity  of  redemption. 

Where  a  registered  charge  is  created  on  any  land  under  the  LandTransfer 

Land   Titles   and    Transfer   Act,    1875  (A),   it   is   enacted  by  Act'  1875- 

sect.  28  : — 

"  The  registrar  shall  on  the  requisition  of  the  registered  pro- 
prietor of  any  charge,  or  on  due  proof  of  the  satisfaction  thereof, 
notify  in  the  prescribed  manner,  by  cancelling  the  original  entry  or 
otherwise,  the  cessation  of  the  charge,  and  thereupon  the  charge 
shall  be  deemed  to  have  ceased." 

A  purchaser  under  a  power  of  sale  in  a  registered  mortgage 
is  entitled  to  have  the  mortgage  removed  from  the  register 
without  the  consent  of  the  mortgagor  (*). 

This  Act  does  not  apply  to  Ireland  (k).     But  by  the  Local  Ireland. 
Registration  of  Title  Act,  1891  (/),  which  provides  that  charges 
of  land  registered  under  that  Act  shall  operate  as  mortgages  by 
deed,  it  is  enacted  that : 

Sect.  42.  "  (1.)  The  registering  authority  shall  at  the  request  of  Discbarge  of 
the  registered  owner  of  a  charge   on  land,   or  on  proof  in  such  registered 
manner  as  is  hereinafter  mentioned,  or  in  such  other  manner  as  cbarge. 
may  be  prescribed,  of  the  satisfaction  of  a  charge  or  of  any  part  of 

(d)  Fawcet  v.  Lowther,  2  Ves.  Sen.  (g)  38  &  39  Vict.  c.  60,  s.  16.  See 
300.     See  Gilb.  Ten.  176.                              ante,  p.  566. 

(e)  8  &  9  Vict.  c.  18,  ss.  108,  109.  (A)   38  &  39  Vict.  c.  87. 

(/)  37  &  38  Vict.  c.  42,  s.  42.     See  (»)  Re  Winter,  L.  R.  15  Eq.  156. 

Fourth  City  Building  Soc.   v.  Williams,  (A)   38  &  39  Vict.  c.  87,  s.  2. 

14  Ch.  D.  140.     And  see  ante,  p.  560.  {I)  54  &  55  Vict.  c.  66. 
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CHAP.   LXI. 


a  charge  on  land,  or  of  the  release  of  any  part  of  registered  land 
from  a  registered  charge,  note  the  satisfaction  or  release  on  the 
register,  and  thereupon  the  charge  shall,  to  the  extent  so  noted, 
cease  to  operate. 

"  (2.)  For  the  purposes  of  this  section,  the  receipt  of  the  regis- 
tered owner  for  the  time  being  of  a  charge  shall  be  sufficient  proof 
of  the  satisfaction  of  the  charge,  or  of  any  part  of  the  charge,  and 
a  release  signed  by  the  registered  owner  for  the  time  being  of  a 
charge  shall  be  sufficient  proof  of  the  release  of  any  part  of  regis- 
tered land  subject  to  that  charge." 


Entry  of 
payment  of 
charge  to  be 
noted,  and 
release  to  be 
unnecessary. 


Mortgages  of  land  in  Ireland  not  falling  within  the  last 
mentioned  Act  are  effected  by  deed  in  the  usual  manner ; 
but,  as  has  been  seen,  a  memorial  of  the  mortgage  must  be 
registered  to  ensure  priority.  "With  regard  to  such  mort- 
gages, it  is  enacted  by  the  Record  of  Title  Act,  Ireland, 
1865  (m),  that  :— 

"  On  the  application  of  any  recorded  owner  or  incumbrancer, 
and  on  finding  that  any  charge,  incumbrance,  or  claim  upon  a 
recorded  estate  has  been  paid  otf  or  satisfied,  the  officer  may  make 
an  entry  of  the  fact  on  the  record,  and  no  release  or  re-conveyance 
shall  in  that  case  be  necessary." 


Mortgage 
of  ships. 


Bill  of  sale 
of  chattels. 


Land  in 
counties. 


Yorkshire. 


Where  a  registered  mortgage  of  a  ship  is  discharged,  an  entry 
on  the  register  book  to  that  effect  vests  the  mortgagee's  estate 
in  the  person  in  whom,  having  regard  to  intervening  circum- 
stances, it  would  have  vested  but  for  the  mortgage  (>i). 

A  bill  of  sale  of  chattels  is  vacated  without  re-assignment  by 
a  memorandum  of  satisfaction  written  upon  a  registered  copy 
of  the  bill  0). 

A  legal  mortgage  of  lands  situate  in  a  register  county  in 
England  cannot  be  effectually  released  so  as  to  revest  the 
property  in  the  mortgagor  except  by  a  deed  of  reconveyance,  a 
memorial  of  which  should  be  deposited  in  the  registry  of  that 
county. 

The  Yorkshire  Registry  Acts  (_/;)  merely  provide  for  the 
registration  by  memorial  of  all  assurances,  including  charges, 
by  which  lands  in  any  of  the  three  ridings  are  affected  ;  but 
neither  of  these  Acts  contains  any  special  provision  with  regard 
to  the  satisfaction  and  discharge  of  mortgages  or  other 
eh  urges. 


(m)  28  &  29  Viofc.  o.  88,  s.  44. 

(n)  67  &  68  Viofc.  o.  80,  B.  82,  set 

QUI    ""'',    ]'■    268. 


(o)  See  ante,  p.  253. 
(/,)  47  &  48  Viofc.  c.  64,  ss.  4,  7,  18; 
■is  &  r.i  Vict.  o.  26. 
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"With  regard  to  mortgages  of  land  in  Middlesex,  it  is  enacted      chap,  lxi. 

by  the  Middlesex  Eegistry  Act,  1708  (q),  as  follows  : —  Middlesex. 

"  That  in  case  of  mortgages  whereof  memorials  shall  ho  entered  Proceedings 
in  the  said  register  office  pursuant  to  this  Act,  if  at  any  time  after-  «^n(i  entries 
wards  a  certificate  shall  he  brought  to  the  said  registrars  or  masters,  jj^!^°g 
signed  by  the  mortgagee  or  mortgagees  in  such  mortgage,  his,  her,  gatisfied. 
or  their  executors,  administrators  or  assigns,  and  attested  by  two 
witnesses,  whereby  it  shall  appear  that  all  moneys  due  upon  such 
mortgage  have  been  paid  or  satisfied  in  discharge  thereof,  which 
witnesses  shall,  upon  their  oaths  before  the  said  registrars  or  masters, 
or  before  a  master  in  Chancery,  ordinary  or  extraordinary  (who  are 
hereby  respectively  empowered  to  administer  such  oath),  prove  such 
moneys  to  be  satisfied  or  paid  accordingly,  and  that  they  saw  such 
certificate  signed  by  the  said  mortgagee  or  mortgagees,  his,  her,  or 
their  executors,  administrators  or  assigns,  that  then,  and  in  every 
such  case,  the  said  registrars  or  masters  shall  make  an  entry  in  the 
margins  of   the  said   register  books  against   the   registry  of  the 
memorial  of  such  mortgage  that  such  mortgage  was  satisfied  and 
discharged  according  to  such  certificate  to  which  the  same   entry 
shall  refer,  and  shall  after  file  such  certificate  to  remain  upon  record 
in  the  said  register  office." 

And  by  sect.  5  of  the  Land  Eegistry  (Middlesex  Deeds)  Act, 

1891  (r),  it  is  enacted  that — 

"  Except  on  the  application  of  the  mortgagee  named  in  the  mort-  Discharge  of 
gage,  his  executors  or  administrators,  it  shall  not  be  necessary  to  mortgages, 
note  on  the  register  the  discharge  of   a  mortgage  in  any   other 
manner  than  by  the  registering  a  memorial  of  the  instrument  of 
discharge." 

ii, — Right  of  Mortgagor  to  Reconveyance. — On  being  actually  "When  mort- 
paid  off,  but  not  before,  the  mortgagee  is,  as  a  general  rule,  found  to 
bound  to  reconvey  the  mortgaged  property  (s) .  reconvey. 

The  mortgagee  is  entitled  only  to  the  amount  due  on  the  Mortgage  of 
mortgage ;    so  the  mortgagee  of  a  trust  fund  cannot  compel   rus    un  ' 
the  trustees  to  pay  over  the  trust  fund  to  him  (t). 

The  mortgagee  is  bound  to  reconvey  the  estate  to  the  mort-  Mortgagee 
gagor  or  those  deriving  title  under  him,  and  is  estopped  from  mortga^o% 
denying  the  mortgagor's  title.      This  rule  is  thus  stated  by  tifls. 
Lord  Cottenham,  C.  (u)  : — "  A  mortgagee  can  never  refuse  to 
restore  to  his  mortgagor,  or  those  who  claim  under  him,  upon 
repayment  of  what  is  due  upon  the  mortgage,  the  estate  which 
became  vested  in  him  as  mortgagee.     To  him  it  is  immaterial, 

{q)   7  Ann.  c.  20,  s.  17.  G-.  M.  &  G.  698. 

(■>•)   54  &  55  Vict.  c.  64.  (t)  Re  Brill,  Jeffery  v.  Sayles,  (1896) 

(s)  Cox  v.  Coffin,  9  Mod.  120  ;  lacey  1  Ch.  1,  C.  A. 

v.  Waghorne,  59  L.  T.  208.     See  Crosse  (w)  Tosher  v.  Small,  3  My.  &  Cr.  63, 

v.  General  Reversionary,  §c.  Co.,  3  De  at  p.  70. 
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upon  repayment  of  the  money,  whether  the  mortgagor's  title 
was  good  or  bad.  He  is  not  at  liberty  to  dispute  it  any  more 
than  a  tenant  is  at  liberty  to  dispute  his  landlord's  title." 

The  mortgagee  cannot  be  compelled  to  execute  a  recon- 
veyance if  it  contain  incorrect  recitals  ;  but  if  there  are  no 
recitals  at  all,  he  must  execute  it  at  the  peril  of  costs  (u). 

Where  the  mortgagee  has  notice  of  a  prior  equitable  right  in 
a  person  claiming  under  the  mortgagor,  he  may  refuse  to  re- 
assign the  legal  estate  to  the  mortgagor  or  a  puisne  incumbrancer 
without  the  consent  of  the  owner  of  the  prior  right  (.r). 

A  mortgagee  is  not  bound  to  convey  the  legal  estate  in  the 
mortgaged  property  and  to  deliver  up  the  title  deeds  to  a  person 
from  whom  he  has  accepted  payment  of  principal,  interest,  and 
costs,  if  that  person  has  only  contracted  to  purchase  a  part  of 
the  mortgaged  estate  and  has  not  accepted  the  title.  On  pay- 
ment by  a  person  having  a  partial  interest  giving  a  right  to 
redeem,  the  mortgagee  is  bound  to  convey  ;  but  the  conveyance 
should  reserve  the  equities  of  the  other  persons  interested  (//). 

Whenever  circumstances  will  permit,  a  reconveyance  should 
be  made  by  indorsement,  not  only  for  the  sake  of  brevity,  but 
in  order  that  when  the  mortgage  deed  is  produced  it  shall  neces- 
sarily bear  with  it  the  evidence  of  the  reconveyance,  for  other- 
wise the  reconveyance  may  be  lost,  and  great  difficulty  may  be 
found  in  proving  that  the  debt  was  ever  paid.  As  the  execution 
of  the  reconveyance  is  the  natural  and  necessary  consequence  of 
the  mortgage  debt  being  discharged,  it  should  not,  when  in- 
dorsed, and  when  there  have  been  no  intermediate  dealings  with 
the  title,  contain  any  recitals,  but  should  merely  reconvey  the 
estate  in  consideration  of  the  money  (z) . 

The  mortgagee  usually  reconveys  "  as  mortgagee,"  implying 
a  covenant  that  he  has  done  no  act  to  incumber  by  virtue  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (a)  ;  and  the 
third  schedule  to  that  Act  contains  a  form  of  reconveyance 
intended  Eor  use  on  reconveyance  of  a  statutory  mortgage,  but 
which  is  applicable,  wilh  slight  modification,  on  reconveyance  of 
a  mortgage-  made  in  the  usual  form. 


(m)  Kartltp  v.  Burton,  L.  It.  3  Ch. 

i     Bankt  v.  Whittatt,  1  De  Q-.  &  B. 

//    Pearct  v.  MorrU,  L.  1-'.  6  Ch.  A. 
A  innaird  v.  Trollopt  (No.  I ), 
39  Ch.  I>.  8 


(z)  D;rv.  Conv.  (4th  oil.),  vol.  ii. 
pt.  ii.  pp.  278,  279.  As  in  reconvey- 
ance oi  a  statutory  mortgage,  see  44  & 
li  Virt.  o,  11,  a.  29,  mid  sec  form  in 
the  Third  Bohedule  to  that  Act. 

(a)    14  &    L6  Vi<t.  0.  41,  B.  7. 
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After  a  considerable  lapse  of  time,  during  which  the  mort-      chap.  lxi. 
gagor  or  those  claiming  under  him  have  dealt  Avith  the  estate  as  Presumption 
if  they  were  the  legal  owners,  and  the  mortgage  deeds  have  been  of  recouvey- 
in  their  possession,  a  conveyance  ot  the  legal  estate  will  be  pre-  lapse  of  time, 
sumed,  even  as  against  a  purchaser  in  a  suit  to  enforce  specific 
performance  (b). 

Where  the  original  possession  is  accounted  for,  a  conveyance 
or  reconveyance  is  not  to  be  presumed  from  length  of  possession, 
unless  the  jury  are  satisfied  that  it  had  actually  been  executed  (c). 

If  a  mortgage  is  found  cancelled  in  the  possession   of  the  Cancellation 
mortgagee,  it  may  operate,  like  the  cancelling  of  a  bond,  as  a  of  mOTtSaSe- 
release  of  the  debt ;  but  it  does  not  convey  or  re- vest  the  estate 
in  the  mortgagor,  for  that  must  be  done  by  deed  (c/) . 

In  Houghton  v.  Houghton  (e),  Sir  J.  Romilly,  M.  R,.,  said  that 
his  impression  was  that,  where  a  mortgage  deed  was  by  a  com- 
petent Court  declared  void  and  cancelled,  a  reconveyance  was 
unnecessary. 

"Where  the  mortgagee  executed  a  release  on  the  faith  of  getting  Reconveyance 
proper  securities  in  substitution  for  the  mortgage,  and  the  sub-  fraudulently 
stituted  securities  turned  out  to  be  forgeries,  he  was  restored  to 
his  original  position  (/),  without  prejudice  to  the  rights  of  persons 
who  were  alleged  to  have  lent  money  on  the  faith  of  the  release  (g) . 

But  if,  after  a  release  has  been  fraudulently  obtained,  another 
security  is  made  under  which  the  estate  is  sold,  it  cannot  be 
followed  in  the  hands  of  a  purchaser  for  value  without  notice  (h). 

iii. — Right  of  Mortgagor  on   Redemption   to  Re -delivery  of  Mortgagee 
Deeds. — On  redemption,  the  mortgagee  must,  as  a  general  rule,  Pnejaily 
deliver  up  all  the  title  deeds  to  the  mortgagor,  including  all  deliver  deeds, 
that  have  been  executed  between  the  original  mortgage  and  the 
redemption  (i),  and  all  copies  of  the  mortgage  or  deed  of  trans- 
fer (j ) .    The  mortgagee  is  not  entitled,  in  the  absence  of  express 
agreement,  to  retain  the  deeds  to  answer  contingent  liabilities  of 
the  mortgagor  (k) . 

This  rule  will  apply  even  where  the  mortgagee  has  settled  his  Settlement  of 
mortgage  and  transferred  it  by  the  same  deed  on  the  trust  of  j1'^8'6 

(b)  Cooke  v.   Soltau,  2  S.  &  St.  154.  (g)  Ibid.;    Scholefield  v.    Templer,   4 
But  see  Bowling  v.  Ford,  11  M.  &  W.       De  G-.  &  J.  429. 

329  ;  and  Bennett  v.  Cooper,  9  Beav.  252.  (h)  Eyre  v.  Burmester,  4  De  G.  J.  & 

(c)  Doe  v.  Reed,  5  B.  &  Aid.  238.  S.  435. 

\d)  Harrison  v.  Given,  1  Atk.  520.  (i)  Hudson  v.  Malcolm,  10  W.  R.  720. 

{e)   15  Beav.  278,  321.  (,/)  Re  Wade,  17  Ch.  D.  348. 

(/)  Eyre  v.  Burmester,  10  II.  L.   C.  (k)  Merchant' 's    Bank    of    London    v. 

90.  Maud,  18  W.  R.  312. 
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the  settlement ;  in  one  case,  however,  by  consent,  the  custody  of 
the  deeds  relating  to  the  settlement  was  retained  hy  the  mort- 
gagees, they  covenanting  for  production  at  their  own  expense  (/). 

Where  several  mortgages  upon  distinct  estates  have  been 
transferred  by  a  single  deed,  one  of  the  mortgagors  who  comes 
to  redeem  singly  is  entitled  to  have  the  deed  of  transfer 
delivered  to  him  upon  his  undertaking  to  produce  it  (m). 

Where  the  mortgagee  reconveys  only  part  of  the  estate,  and 
is  entitled  to  retain  the  deeds  by  virtue  of  his  title  to  the 
remainder  of  the  property,  he  ought  also  to  covenant  with 
the  redeeming  party  for  production,  or  acknowledge  his  right 
thereto  (n). 

When  the  estate  has  been  sold  in  a  suit,  and  the  money  has 
been  paid  into  a  general  account,  the  purchaser  is  entitled  to 
insist  upon  the  delivery  to  him  of  the  title  deeds  before  any 
dealings  take  place  with  the  purchase-money  (o) . 

It  is  usual  for  the  mortgagee  to  be  prepared  with  an  affidavit 
of  the  documents  to  be  delivered  up  in  case  of  redemption,  and 
the  mortgagor  may  require  the  affidavit  at  his  own  expense; 
but  he  should  give  previous  notice  to  the  mortgagee  of  his 
intention,  and  in  case  of  his  neglect  to  do  so  and  of  the 
non-production  of  the  affidavit,  a  new  day  must  be  fixed  for 
payment  (jj). 

Where  the  legal  mortgage  deed  was  retained  by  the  first 
mortgagee  after  payment,  and  a  subsequent  mortgage  made  to 
a  third  party,  and  subsequent  advances  by  the  first  mortgagee, 
the  third  party  was  held  entitled  to  a  reconveyance  from  the 
first  mortgagee,  but  the  latter  was  held  entitled  to  retain  the 
deed  (q). 

W.,  holding  title  deeds  to  secure  a  debt  due  by  N.,  received  a 
letter  from  N.  directing  him,  out  of  the  sale  of  the  property,  to 
pay  himself  and  a  debt  due  from  N.  to  S.,  whose  solicitor  W. 
was.  W.  recovered  from  N.  payment  of  his  own  debt,  and 
withoul  the  consent  of  S.  delivered  the  deeds  to  N.  It  was 
held  thai  W.  was  Liable  to  8.  for  any  loss  he  might  sustain  (/•). 

The  rights  and  liabilities  of  the  parties  where  the  title  deeds 


(/)  Dobson  v.    Zand,   \   !>'•  <:.  &  8. 
\   i.,   fcal  ntory  acknowli  dgm<  nta 
in  lien  <>f  Bnoh  cov<  oants,  aei    1 1  >'■    16 
Vi't.  o.  11,  B.  9,  ante,  p.  815. 

I         .-../,'  ]ton,  I  '  '"II-  L03. 

;     .     v.    rii'inii, ■■,   2  .'-'111.  &  <!. 
171. 


Scott,  W.  N.  (1871) 
Stourton,  1 1  Jur.  N.  S. 
Whitehurst  §   Co.,   37 


(o)  Fowler  \ 
248. 

(//)  Weeks  v 
278. 

!  ,. iiiii/  v 

I,.  .1.  <  h.  i.  .. 
(>•)  Attwood  v.  —     .  S  Rubs,  l  l'J. 
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have  been   lost   or   are  not   forthcoming,   have   been   already     chap.  lxi. 
explained  (s). 

The  mortgagor's  right  to  delivery  to  him  of  the  title  deeds  on  Lien  of 
redemption  is  liable  to  be  intercepted  by  the  lien  of  a  solicitor  solicitor  ou 
employed   in  the  transaction   in   respect   of   his  costs  of   and 
incident  to  the  same  (t). 

The  mortgagee's  solicitor  cannot,  as  against  the  mortgagor,  Mortgagee's 
claim  a  lien  for  costs  of  and  incident  to  the  mortgage  transaction  so  cltor" 
beyond  the  costs  properly  payable  by  the  mortgagor  (u).     The  Be  Llmellin. 
rule  is  thus  laid  down  in  a  recent  case  (x)  : — "  When  the  mort- 
gagor has  paid  to  the  mortgagee  all  that  is  due  to  him  for 
principal,  interest,  and  costs,  and  the  mortgagee  has  given  the 
mortgagor  a  release,  the  mortgagee's  solicitor  has  no  right  to 
retain   the   deeds   against  the  mortgagor,    even   for  costs  due 
to   the   solicitor  from  the   mortgagee  for  work   done   relating 
to    the    mortgaged    property    pending    the    mortgage.      The 
equitable  right  of  the  mortgagor  to  have  back  from  the  mort- 
gagee his  deeds,  on  payment  of  principal,  interest,  and  costs, 
prevails  against  the   solicitor's  lien   claimed  in  right  of  the 
mortgagee," 

In  the  earlier  case  of  Ogle  v.  Storey  (y),  the  mortgagee's  Ogle  v.  storey. 
solicitor  refused  to  deliver  up  the  deeds  on  the  mortgage  being 
paid  off  except  upon  payment  of  his  own  bill,  containing  not 
only  items  chargeable  as  costs  from  the  mortgagor,  but  also 
others  which  were  properly  payable  by  the  mortgagee;  the 
mortgagor  paid  the  principal,  interest,  and  the  whole  of  the 
costs  claimed  under  protest,  and  having  afterwards  ascertained 
that  the  bill  was  not  such  as  a  mortgagor  could  fairly  be  called 
upon  to  pay,  brought  his  action  against  the  solicitor  to  recover 
back  the  excess  which  he  had  been  compelled  to  pay  in  order  to 
recover  possession  of  the  deeds :  it  was  held  that  the  solicitor 
was  entitled  to  maintain  his  lien  on  the  deeds  to  the  whole 
extent  of  his  bill  of  costs,  and  that  the  mortgagor  could  not 
recover  back  from  him  the  amount  unduly  charged.  The 
grounds  of  this  decision  do  not  clearly  appear  from  the  reports ; 
in  the  judgment  the  lien  seems  to  have  been  treated  as  a  pledge 
by  the  mortgagee  of  the  deeds  with  his  solicitor  for  the  amount 
of  his  bill ;  but  the  real  ground  of  the  decision  would  seem  to  be 

(s)  Ante,  pp.  816  et  seq.  (x)  Per  Chitty,  J.,   in  Re  Llewellin, 

(t)   See  further  as  to  solicitors'  liens  A  Solicitor,  (1891)  3  Ch.  145,  148. 
on  deeds,  &c,  ante,  p.  1384.  (y)   4  B.  &  Ad.  735. 

(m)  Wakefield  v.  Ncwbon,  6  Q.  B.  276. 
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that  the  plaintiff  had  overpaid  the  mortgagee,  and  that  the 
action  ought  to  have  been  brought  against  the  mortgagee,  and 
not  against  the  solicitor  (z). 

Where  a  solicitor  is  in  possession  of  deeds  of  his  client  as 
mortgagee,  he  does  not  acquire  a  lien  thereon  for  his  general 
costs  (a) ,  or  for  the  costs  of  the  mortgage  deed :  the  mortgage 
deed  is  his  own,  not  the  client's  (b). 

If,  on  an  intended  mortgage,  the  deeds  are  received  from  the 
intended  mortgagor  and  delivered  by  the  proposed  mortgagee  to 
his  solicitor,  and  the  mortgage  goes  off,  the  solicitor  will  not 
have  a  lien  for  his  bill  of  costs  (<•). 

The  solicitor  of  the  mortgagor  having  a  lien  for  the  costs  of 
preparing  the  mortgage,  does  not  lose  the  lien  by  holding  the 
title  deeds  for  the  mortgagee,  and,  upon  a  sale  of  the  equity  of 
redemption  by  the  trustee  in  liquidation  of  the  mortgagor,  is 
entitled  to  retain  his  costs  of  and  incident  to  the  mortgage  out 
of  the  purchase-money  (d). 

But  where  deeds  are  deposited  by  a  mortgagee  with  his 
solicitor  for  safe  custody,  the  possession  of  the  solicitor  is  that 
of  his  client,  the  mortgagee ;  and  his  lien  on  the  deeds,  as 
against  the  mortgagor,  does  not  cover  costs  of  dealings  with  the 
mortgaged  property,  not  referable  to  the  mortgage  transaction, 
in  which  the  mortgagor  employs  the  same  solicitor  (e). 

A  solicitor  cannot,  of  course,  derive  a  lien  from  a  party  who 
has  no  right  himself,  or  further  than  the  right  of  such  party 
extends  (,/').  Thus  the  solicitor  of  a  tenant  for  life  has  no  lien 
on  the  deeds  against  the  remainderman  (y). 


iv. — Right  of  Mortgagor  to  require  Transfer  of  Mortgage 
instead  of  Reconveyance. — Formerly,  a  mortgagee  could  not 
have  been  compelled  to  assign  the  security  on  redemption  either 
by  the  mortgagor  or  a  third  person,  or  on  payment  of  the  mort- 
gage moneys  by  a  purchaser  out  of  the  proceeds  of  sale  of  the 


(2)  Per  Chitty,  J.,  m    R     l 
(1891    3  Oh.  146,  al  p.  1  1 5. 

Telly  v.  //  athen,  1  De  G.  M.  & 
('..  16;  Vauffhan  v.  Vandereteg  ,  'J. 
Drew.  1 1". 

Sheffield  v.  Eden,  10  Oh.  D.  291, 
0.  A. 

Pratt  v.  V\  ard,  6  B.  &  Ad.  808. 

/  ( nil ,  1 1 .     l;,     ]/,-,, 

Ch.   I>.  317  ;    Cokm   v.  Ed  ,  10  L.  J. 
('!,.  185. 


Exp.  Fuller,  16  Ch.  D.  617.     See 
/  '■■  p.  Quinn,  Re  Nicholson,  W.  N.    I  81 
222. 

(/)  Bell  v.  Taylor,  8  Sim.  216; 
EollU  \.  Claridge,  i  Taunt,  not.  And 
Bee  Rider  v.  Jones,  'J  V.  &  0.  O.  < '.  329, 
332  :  Davits  v.  )\;->i,l„,  <;  ().  I'..  1 1:;; 
Smith  v.  Chichester,  'J  l>r.  &  War.  393; 
Francis  v.  Francis,  6  De  Gr.  M.  <S  <;. 
I  us.  See  Molesworth  v.  Robbins,  '1  J.  i!c 
L.  358. 

{y)  Turner  v.  Letts,  20  Beav.  185. 
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property  ;  he  was  in  strictness  only  bound  to  reconvey  to  the  chap.  lsi. 
owner  of  the  equity  of  redemption  (//).  Now,  however,  a  mort- 
gagee, not  being  or  having  been  in  possession,  can  be  compelled 
to  execute  an  assignment  instead  of  a  reconveyance  on  being 
paid  off,  notwithstanding  any  stipulation  to  the  contrary.  On 
this  point  the  Conveyancing  and  Law  of  Property  Act,  1881  (/), 
enacts  as  follows  : — 

Sect.  15 — "  (1.)  Where  a  mortgagor  is  entitled  to  redeem,  he  Obligation  on 
shall,  by  virtue  of  this  Act,  have  power  to  require  the  mortgagee,  mortgagee  to 
instead  of  reconveying,  and  on  the  terms  on  which  he  would  be  ^g^^of  re- 
bound to  reconvey,  to  assign  the  mortgage   debt   and  convey  the  conveying, 
mortgaged  property  to  any  third  person,  as  the  mortgagor  directs  ; 
and  the  mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to  assign 
and  convey  accordingly. 

"  (2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee 
being  or  having  been  in  possession. 

"  (3.)  This  section  applies  to  mortgages  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary." 

And  by  the  Conveyancing  Act,  1882  (/»•),  it  is  enacted  that : — 

Sect.  12.  "The  right  of  the  mortgagor,  under  section  fifteen  of  Reconveyance 
the  Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of  on  mortgage, 
reconveying,  to  assign  the  mortgage  debt  and  convey  the  mort- 
gaged property  to  a  third  person,  shall  belong  to  and  be  capable  of 
being  enforced  by  each  incumbrancer,  or  by  the  mortgagor,  not- 
withstanding any  intermediate  incumbrance  ;  but  a  requisition  of 
an  incumbrancer  shall  prevail  over  a  requisition  of  the  mortgagor, 
and,  as  between  incumbrancers,  a  requisition  of  a  prior  incumbrancer 
shall  prevail  over  a  requisition  of  a  subsequent  incumbrancer." 

As  "  mortgage,"  for  the  purposes  of  these  Acts,  includes  any  Equitable 
charge  on  any  property  for  securing  money  or  money's  worth,  ™°  fequire 
an  equitable  mortgagor  may  require  a  transfer  of  the  mortgage  mortgagee 

to  transfer. 

instead  of  a  reconveyance. 

The  right  of  a  mortgagor   to   require  a  transfer  applies  to  Charge  on 
the  case  of  a  lien  of  a  company  on  shares  for  a  debt  due  from  a  company, 
shareholder  (/) . 

The  transfer  must  be  on  the  "  terms  "  on  which  the  mortgagee  "Where  mort- 
would  be  bound  to  reconvey ;    and,  accordingly,  if  the  mort-  trustee  for 
gagor's  position  is  such  as  to  constitute  him  a  trustee  of  the  otlier  Persons- 
property  upon  the  trusts  of  a  settlement,  he  cannot  require  an 
absolute  transfer  to  his  nominee  (m). 

(h)   Smith   v.    Green,    1     Coll.  563;            (/)   Everitt    v.    Automatic    Weighing 

Dunstan  v.  Patterson,  2  Ph.  341.  Machine  Co.,  (1892)  3  Ch.  506. 

(i)  44  &  45  Vict.  c.  41.  (»i)  Alderson  v.  Elgey,  26  Ch.  D.  567- 
(A-)  45  &  46  Vict.  c.  39. 

VOL.  II. K.  S  S 
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In  one  case  (n)  a  doubt  was  expressed  by  the  learned  judge 
whether,  in  a  foreclosure  action,  an  assignment  to  a  person 
outside  the  action  would  be  allowed  instead  of  reconveyance ; 
but  this  dictum  was  not  necessary  for  determination  of  any  point 
which  had  actually  arisen,  and,  if  generally  adopted,  would 
seem  to  be  inconsistent  with  the  right  given  by  sect.  15  to 
require  a  transfer  to  any  third  person ;  and  a  decision  to  the 
effect  of  this  dictum  would  materially  narrow  the  advantage  of 
the  enactment. 

It  was  held  under  sect.  15  of  the  Act  of  1881  that  the  mort- 
gagor has  no  right  to  call  for  a  transfer  where  there  is  a  second 
mortgagee  who,  on  redeeming,  would  be  entitled  to  require  a 
conveyance  (o).  This  rule  has  been  incidentally  recognized  in 
a  later  case  as  still  in  force  notwithstanding  sect.  12  of  the  Act 
of  1882  (p).  Indeed,  the  effect  of  this  section  seems  to  be  to 
give  legislative  confirmation  to  the  decision  in  the  earlier  case, 
so  far  as  it  laid  down  that  the  expression  "  mortgagor  "  in  the 
principal  Act  means  the  person  who  has,  in  priority  to  all  other 
persons  interested,  the  right  to  call  upon  the  first  mortgagee  to 
transfer  the  mortgage ;  but  to  have  unaffected  that  decision  so 
far  as  it  laid  down  the  rule  that  the  consent  of  a  mesne  incum- 
brancer is  still  necessary  to  enable  a  subsequent  incumbrancer  or 
the  mortgagor,  as  the  case  may  be,  to  call  for  a  transfer  instead 
of  a  reconveyance  (q). 

The  proper  mode  of  enforcing  a  mortgagor's  right  to  a  transfer 
instead  of  a  reconveyance  is  by  means  of  an  action  to  redeem,  in 
which,  on  the  plaintiff  undertaking  to  pay  the  amount  due  upon 
the  mortgagee  transferring  the  charge  to  the  nominee  of  the 
plaintiff,  the  mortgagee  may  be  restrained  from  otherwise 
dealing  with  the  security  (r). 

The  reason  why  a  mortgagee,  being,  or  having  been,  in  pos- 
session, is  exec]  >ted  from  the  operation  of  the  enactments  above 
ref<  rred  to,  is  that  a  mortgagee  who  has  taken  possession  remains 
accountable  in  respect  of  the  profits  and  other  matters  even  after 
transfer  («).     And,  accordingly,  though  the  request  of  the  mort- 


(),)  Smithett  v.   //<  leeth,   1 1  Oh.  D. 
161,  i 

Teevan  v.  Smith,  20  Oh.   I>.  724. 
Bee  Rhode*  v.  Buokland,  L6  Beav.  212; 
bottom  v.   Wallie,   ■)   L.  J.  N.  S. 
I 

-. .  Trollops  (No.  I),  89 
Ch.  I» 


rth  &  form.  Conv.  (4tb  ed.),      ante,  p.  803. 


Buppl.  202.  And  seo  West  London 
Commercial  "Bank  \.  Reliance  Permanent 
Building  Soc,  29  Oh.  D.  954,  0.  A. 

(»•)  Everitt  v.  Automatic  Weighing 
Machim  Co.,  (1892J  3  Oh.  506. 

(.v)  Bee  Wall  v.  Reward,  32  Oh.  D. 
480,  136 ;  /.'■  Prythereh,  Vrytherch  v. 
Williams,  42  Ch.  D.   f>90.      And  see 


VESTING  ORDERS — LUNATIC  MORTGAGEES,  ETC.  1417 

gagor  would,  no  doubt,  debar  him.  from  calling  the  original     CItAP-  LSI- 
mortgagee   to   account  for  the  acts  of  the  transferee,  yet  the 
liability  might  still  be  enforced  by  subsequent  incumbrancers. 


Section  II. 
Vesting  Orders. 

i. — Lunatic  Mortgagees  and  Trustees. — Difficulties  sometimes 
arise  where  a  conveyance  of  the  legal  estate  in  mortgaged  pro- 
perty is  required,  either  by  a  mortgagor  who  is  entitled  to  a 
reconveyance  on  redemption  or  in  consequence  of  the  person  in 
whom  such  legal  estate  is  vested  being  lunatic,  an  infant,  out  of 
the  jurisdiction,  or  unknown,  and  statutes  have  from  time  to 
time  been  passed  to  remedy  the  difficulties.  A  similar  difficulty 
may  arise  in  the  case  of  an  equitable  mortgagee  entitled  to  a 
legal  mortgage. 

By  the  Trustee  Act,  1850  (/),  the  Lord  Chancellor  was  em-  Power  to  _ 
powered  to  make  vesting  orders  of  lands  or  contingent  rights  in  orderaimder 
lands,  of  which,  and  also  orders  vesting  the  right  to  transfer  or  Trustee  Act, 
receive  the  dividends  of  stock  or  to  sue  for  and  recover  any 
stock  to  which,  any  lunatic  or   person  of  unsound  mind  was 
solely  entitled  upon  trust  or  by  way  of  mortgage,  and,  where 
the  lunatic  was  entitled  jointly  with  any  other  person  or  persons, 
orders  vesting  such  rights,  either  in  the  person  so  jointly  en- 
titled, or  in  such  person  or  persons  together  with  any  other 
person  or  persons. 

These  provisions  are  repealed  by  the  Lunacy  Act,  1890  (u),  Powers  under 
except  so  far  as  they  relate  to  Ireland  (.r)  :  and  by  this  Act,  i89o.Cyi 
which  came  into  operation  on  the  1st  of  May,  1890  (//),  it  is 
enacted  as  follows  : — 

Sect.  135. — "(1.)  When  a  lunatic  is   solely  or  jointly  seised  or  Power  to 
possessed  of  any  land  upon  trust  or  by  way  of  mortgage,  the  judge  vest  lands 
in  lunacy  may,  by  order,  vest  such  land  in  such  person  or  persons  anc^ _  release 
for  such  estate  and  in  such  manner  as  he  directs.  right  of 

"(2.)  "When  a  lunatic  is  solely  or  jointly  entitled  to  a  contingent  lunatic 
right  in  any  land  upon  trust  or  by  way  of  mortgage,  the  judge  may  trustee  or 
by  order  release  such  hereditaments  from  the  contingent  right,  and  mortgagee, 
dispose  of  the  same  to  such  person  or  persons  as  the  judge  directs. 

(I)  13  &  14  Vict.  c.  60,  ss.  3,  4,  26,  27.  (*)  Ibid.  s.  342,  and  5th  Sehed. 

(«)  53  Vict.  c.  5.  \y)  Ibid.  s.  3. 
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"  (3.)  An  order  under  sub-sections  (1)  and  (2)  shall  have  the  same 
effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  exe- 
cuted a  deed  conveying  the  lands  for  the  estate  named  in  the  order, 
or  releasing  or  disposing  of  the  contingent  right. 

"  (4.)  In  all  cases  where  an  order  can  be  made  under  this  section 
the  judge  may,  if  it  is  more  convenient,  appoint  a  person  to  convey 
the  land  or  release  the  contingent  right,  and  a  conveyance  or  release 
by  such  person  in  conformity  with  the  order  shall  have  the  same 
effect  as  an  order  under  sub-sections  (1)  and  (2). 

"(5.)  Where  an  order  under  this  section  vesting  any  copyhold 
land  in  any  person  or  persons  is  made  with  the  consent  of  the  lord 
or  lady  of  the  manor,  such  land  shall  vest  accordingly  without  sur- 
render or  admittance. 

"  (6.)  Where  an  order  is  made  appointing  any  person  or  persons 
to  convey  any  copyhold  land,  such  person  or  persons  shall  execute 
and  do  all  assurances  and  things  for  completing  the  assurance  of 
the  lands  ;  and  the  lord  or  lady  of  the  manor  shall,  subject  to  the 
customs  of  the  manor  and  the  usual  payments,  be  bound  to  make 
admittance  to  the  land,  and  to  do  all  other  acts  for  completing  the 
assurance  thereof,  as  if  the  persons  in  whose  place  an  appointment 
is  made  were  free  from  disability  and  had  executed  and  done  such 
assurances  and  things." 
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By  sects.  136  and  137  of  the  same  Act,  the  judge  in  lunacy- 
is  empowered  to  make  orders  vesting  the  right  to  transfer  stock 
and  to  sue  for  choses  in  action  to  which  a  lunatic  is  entitled, 
solely  or  jointly  with  other  persons,  as  trustee  or  mortgagee,  or 
as  representative  of  a  deceased  trustee  or  mortgagee. 

The  provisions  of  these  sections,  except  as  to  the  events 
giving  rise  to  the  power  of  the  Court,  are  virtually  identical 
with  those  of  sect.  35  of  the  Trustee  Act,  1893,  hereinafter  set 
out  in  full  (z). 

It  was  held  under  an  old  Trustee  Act  (a) ,  that  the  assignment 
of  a  mortgage  debt  by  a  creditor  was  not  within  that  Act,  nor 
did  the  Act  apply  to  conveyances  of  land  out  of  the  Queen's 
doin  in  ions  (b)  ;  and  the  principle  of  the  decision  would  seem  to 
apply  under  the  present  law. 

Whore  land  subject  to  an  equitable  mortgage  is  sold  in  a 
foreclosure  suit,  the  mortgagor  who  has  become  a  lunatic  is  a 
1  ri i -i <  e  of  the  Legal  estate  for  the  purchaser  (r). 

Where  one  I  in-lee  becomes  lunatic,  an  order  in  lunacy  for  the 
oilier  tru-tee  to  1 1 ; i nsfer  stock  is  sufficient,  without  appointment 
of  a  new  trustee  {<$). 


/.  (.  p.  I  i  !6. 
[a)   M  Geo.  IV.  ft  l  Will.  IV..-.  60. 
5     /,,,,  v.  Detvhurst,  8  Sim.  617. 
A-   "Roger*,  13  L.  J.Ch.  2G2,  L.  C. 


(</)  Re  Watson,  1!)  Ch.  D.  384,  C.  A. ; 
not  following  Re  Nash,  10  Ch.  D.  603, 
0.  A. 
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The  Court,  in  authorizing  the  committee  to  exercise  a  lunatic     chap.  lxi. 
mortgagee's  power  of  sale,  will  only  direct  him  to  sell,  leaving  Power  of 
the  transfer  of  the  legal  estate  to  be  effected  by  means  of  a  8ale- 
vesting  order  (e) . 

ii. — Infant  Mortgagees  and  Trustees. — By  sects.  57  and  58  of 
the  Trustee  Act,  1850  (,/'),  now  repealed,  where  any  infant  was 
seised  or  possessed  of  any  lands,  or  contingent  rights  in  lands, . 
upon  any  trust  or  by  way  of  mortgage,  the  Chancery  Division 
of  the  High  Court  was  empowered  to  make  vesting  orders  of 
such  lands  or  rights  in  such  person  and  in  such  manner  and  for 
such  estate  as  the  Court  might  direct. 

By  sect,  26  of  the  Trustee  Act,  1893  (g),  where  a  trustee 
entitled  to  or  possessed  of  any  land,  or  entitled  to  a  contingent 
right  therein,  either  solely  or  jointly  with  any  other  person,  is 
an  infant,  the  High  Court  may  make  an  order  vesting  the  land, 
or  releasing  the  contingent  right,  as  the  Court  may  direct. 

And  by  sect.  35  of  the  same  Act,  where  a  trustee  entitled 
alone  or  jointly  with  another  person  to  stock  or  a  chose  in  action 
is  an  infant,  the  Court  may  make  a  vesting  order  in  respect  of 
such  stock. 

As  the  case  of  an  infant  of  unsound  mind  is  not  excluded  Infant  of  un- 
from  the  operation  of  this  Act,  it  would  seem  that  the  jurisdic- 
tion given  to  the  High  Court  by  the  above  section  is  exercisable 
in  such  a  case  (/*). 

In  a  foreclosure  action  of  an  equitable  mortgage,  if  the  case  Infant  heir  of 
does  not  come  within  sect.  30  of  the  Conveyancing  and  Law  of  m01  ga°or' 
Property  Act,  1881  (7),  the  infant  heir  of  a  mortgagor  (his 
devisees  in  trust  having  disclaimed)  is  a  trustee  for  the  mort- 
gagee (j).  Where  a  decree  for  sale  is  made  in  a  foreclosure 
suit  against  the  infant  heir  of  the  mortgagor,  and  the  legal  estate 
is  in  the  mortgagee,  a  vesting  order  is  unnecessary,  equitable 
interests  being  bound  by  the  decree  (/.•). 

Where  a  person  deposited  the  title  deeds  of  freehold  property 
with  his  bankers  as  security  for  a  debt,  and  agreed  to  execute  a 
legal  mortgage  when  required  by  them,  on  the  death  of  the 
mortgagor  intestate  an  order  was  made  declaring  his  infant  heir 

(e)  Re   Hancood,    35    Ch.    D.    470,  1893,    p.   105.      See  Re  Arrowsmith's 

C.  A.  Trusts,  4  Jur.  N.  S.  1123. 

(/)   13  &  14  Vict.  c.  60.  (i)  Set  out  ante,  p.   841.     And  see 

\g)  56  &  57  Vict.  c.  53.     See  these  post,  p.  1424. 
sections  set  out  infra.  (/)  Foster  v.  Parker,  8  Ch.  D.  147. 

(A)  Rudall  andGreig's  Trustee  Act,  (k)  Re  Williams,  5  De  G.  &  S.  515. 
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a  trustee,  and  vesting  the  legal  estate  in  the  mortgagees,  subject 

to  the  right  of  redemption  (/). 

Under  sects.  16  and  30  of  the  Trustee  Act,  1850,  as  amended 

by  sect.  1  of  the  Trustee  Extension  Act,  1852  (w),  where  land 

had  been  decreed  to  be  sold,  an  order  was  made  releasing  the 

land  from  contingent  rights  of  unborn  persons  (n).     And  now 

by  the  Trustee  Act,  1893,  it  is  enacted  that — 

Sect.  27.  "  Where  any  land  is  subject  to  a  contingent  right  in  an 
unborn  person,  or  class  of  unborn  persons,  who,  on  coming  into 
existence,  would,  in  respect  thereof,  become  entitled  to  or  possessed 
of  land  on  any  trust,  the  High  Court  may  make  an  order  releasing 
the  land  from  the  contingent  right,  or  may  make  an  order  vesting 
in  any  person  the  estate  to  or  of  which  the  unborn  person,  or  class 
of  unborn  persons,  would,  on  coming  into  existence,  be  entitled  or 
possessed  in  the  land." 

With  regard  to  infant  mortgagees,  the  Trustee  Act,  1890, 

enacts  as  follows  : — 

Sect.  28.  "  Where  any  person  entitled  to  or  possessed  of  land,  or 
entitled  to  a  contingent  right  in  land,  is  an  infant,  the  High  Court 
niaj-  make  an  order  vesting  or  releasing,  or  disposing  of  the  land  or 
right  in  like  manner  as  in  the  case  of  an  infant  trustee." 

Where  a  mortgagee  of  copyholds  who  had  been  admitted 
died  intestate  as  to  mortgage  estates,  an  order  was  made  vesting 
the  legal  estate  which  had  devolved  upon  the  customary  heir, 
an  infant,  in  the  mortgagee's  executors  (o). 

iii. — Mortgagee  or  Trustee  out  of  Jurisdiction  not  to  be  found 
or  refusing  to  convey. — By  the  Trustee  Act,  1893  (p),  it  is 
enacted  as  follows  : — 

Sect.  2G.   "In  any  of  the  following  cases,  namely  : — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 

trustee  ;  and 
(ii.)  Where  a  trustee  ontitlod  to  or  possessed  of  any  land,  or 

entitled  to  a  contingent   right  therein,   either   solely  or 

jointly  with  any  other  person, — 

(a)  is  an  infant  (y),  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found ;  and 

^iii.)  Where  il  i  uncertain  who  was  the  survivor  of  two  or  moro 
trustees  jointly  entitled  to  or  possessed  of  any  land;  and 

(iv.J  Where,  a  i  to  the  last  trustoo  known  to  have  been  ontitlod 
to  <>r  possessed  of  any  land,  it  is  uncortain  whether  ho  is 
living  or  dead  ;  and 


B  ./..„.  ■.'„■  Mortgage,  W.  N.  (1888) 
'J  1 7. 

L6  &   L6  Yi't.  o.  66. 
'„,  Wake  v.  Wake,  17  Jur.  646. 


o  /;,  Franklun,  \V.  N. 
(p)  66  &  ■>!  Vict.  c.  63. 
('/)  8up. 


(1888)  217. 
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(v.)  Where   there   is   no   heir   or  personal  representative  to  a      chap.  lxi. 
trustee  who  was  entitled  to  or  possessed  of  land  and  has  ~ 
died  intestate  as  to  that  land,  or  where  it  is  uncertain  who 
is   the   heir  or  personal  representative  or   devisee  of   a 
trustee  who  was  entitled  to  or  possessed  of  land  and  is 
dead;  and 
(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed 
of   any  land,  or  entitled  to  a  contingent  right   therein, 
has  been  required,  by  or  on  behalf  of  a  person  entitled  to 
require  a  conveyance  of  the  land  or  a  release  of  the  right, 
to  convey  the  land  or  to  release  the  right,  and  has  wilfully 
refused   or  neglected  to  convey  the   land  or  release  the 
right  for  twenty- eight  days  after  the  date  of  the  require- 
ment; 
the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting 
order)  vesting  the  land  in  any  such  person  in  any  such  manner 
and  for  any  such  estate  as  the  Court  may  direct,  or  releasing  or 
disposing  of  the  contingent  right  to  such  person  as  the  Court  may 
direct. 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 

new  trustee  the  land  shall  be  vested  for  such  estate  as  the 
Court  may  direct  in  the  persons  who  on  the  appointment 
are  the  trustees  ;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 

another  person,  and  such  trustee  is  out  of  the  jurisdiction 
of  the  High  Court  or  cannot  be  found,  the  land  or  right 
shall  be  vested  in  such  other  person,  either  alone  or  with 
some  other  person." 

This  section  virtually  re-enacts  several  corresponding  sections 
of  the  repealed  Trustee  Act,  1850  (r),  and  Trustee  Extension 
Act,  1852  (s),  except  that  sect.  7  of  the  Act  of  1850  included 
the  case  of  an  infant  mortgagee,  which  the  section  above  set 
out  does  not.  Decisions  under  the  former  Acts  are  accordingly 
of  assistance  in  explaining  this  section. 

The  difficulty  of  getting  in  the  legal  estate  upon  the  death  of  Power  of 
a  mortgagee  after  the  mortgage  debt  was  paid  off  was  obviated  preventatives 
by  a  late  statute  (/).     And,  as  regards  mortgagees  who  have  of  deceased 
died  on  or  since  the  1st  of  January,  1882,  the  legal  estate  in  convey  legal 
mortgaged  lands,  except  copyholds  to  which  the  mortgagee  has  estate- 
been  actually  admitted,  devolves  on  his  personal  representatives 
by  virtue  of  sect.  30  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  («). 

Where  the  trusts  for  sale  under  a  mortgage  were  for  payment  Mortgagee 
out  of  the  proceeds  of  sale  of  the  mortgage  moneys,  and,  subject  for  mort.  L0 

gagor. 

(>•)  13  &  14  Vict.  c.  60,  ss.  7,  8,  9—  (t)  37  &  38  Vict.  c.  78,  ante,  p.  839. 

15,  34.  («)  Set   out    and    considered    ante, 

(s)  15  &  16  Vict.  c.  55,  s.  2.  p.  841. 
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■  vet' 

M'lll. 


I,''   M 

convey. 


thereto,  for  the  mortgagor,  his  executors,  administrators,  and 
assigns,  the  mortgagee  was  held  to  be  a  trustee  within  the 
corresponding  section  (,r)  of  the  Trustee  Act,  1850  ;  and  the 
same  course  was  followed  where  the  mortgage  contained  a 
power  of  sale  with  a  similar  disposition  of  the  surplus  (y). 

After  a  mortgagee  is  dead,  and  the  mortgage  money  is  paid 
to  his  personal  representatives,  if  the  case  does  not  fall  within 
the  Act  of  1881,  the  heir  or  devisee  of  the  mortgagee  is  a  trustee 
for  the  mortgagor  (z). 

A  joint  mortgagee  out  of  the  jurisdiction  is  not  a  trustee 
within  sect.  26  of  the  present  Act  (a).  But  the  co-heirs  of  a 
mortgagee  have  been  held  to  be  so  within  the  corresponding 
section  of  the  Trustee  Act,  1850  ;  and  accordingly,  in  a  case 
before  1882,  where  one  of  such  co-heirs  was  out  of  the  jurisdic- 
tion, he  was  held  to  be  a  trustee  for  the  person  entitled  to  the 
mortgage  moneys  (b). 

The  section  applies  in  all  cases  of  redemption  where  a  mort- 
gagee is  a  trustee  of  mortgage  moneys  (c)  ;  and  a  person  in 
whose  name  a  mortgage  is  taken  to  secure  moneys  advanced  by 
other  persons  is  a  trustee  (d). 

An  order  has  been  made  under  the  corresponding  sections  of 
the  former  Trustee  Acts  to  vest  the  legal  estate  in  the  devisees 
of  a  mortgagor,  subject  to  a  charge  created  by  his  will  (c). 

A  defendant,  against  whom  an  absolute  decree  of  foreclosure 
upon  an  equitable  mortgage  is  made,  but  who  cannot  be  found, 
is  a  trustee  for  the  mortgagee  within  this  section  (/)  ;  and  in 
such  a  case,  on  non-payment  of  principal,  interest,  and  costs, 
an  order  will  be  made  vesting  the  mortgaged  property  in  the 
plaintiff  (/). 

A  mortgagor  who  had  covenanted  to  assign  the  last  day  of 
the  term  to  a  purchaser  is  not  a  trustee  within  the  Act  (g)  ; 
but  if  the  mortgagor  covenant  in  the  meantime  to  hold  the 
outstanding  estate  upon  trust  for  the  mortgagee,  he  becomes 
a  1  rustee  within  il  (h). 

Where  a  mortgagor,  who  had  covenanted  to  surrender  copy- 
holds,   neglected    to  make  such  surrender  within  twenty-eight 


/,■.   /  hderwood,  3  K.  &  J.  745. 

I.   .1.  <'!,.  101. 
I  ,  ',,  \.  Parker,  8  Oh.  D.  I  17. 
[a    8(  ■    /■''   0  '      '    Mortgage,  L.  El. 
Bee  /.'-  Walkt  r't  Mot  t  jage, 
3  I  b.  I).  209. 

i,    /:■   Templer'    Trutt,  I  N.  I.'.  194  ; 
/.-.  ii ,<;!,, :  s.m ,,i,  -i  H.  k.  M.  <;!ir>. 


(r)   Re  O1  Gorman,  25  L.  R.  Ir.  93. 
{,!)   Re  Barber,  48  I,.  T.  303. 
(e)   Re  Ellerthorpe,  is  Jar.  669. 
(/')  Leehmere  v.  Clamp,  30  Beav.  218; 
i  Beai .  578. 

<*/,   Rt    Propert,B  "Purchase,  22  L.  J. 
Ch.  948. 
(//)   AV  Collingwood,  0  W.  R.  536. 
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days  after  demand  and  tender  of  engrossment  by  the  mortgagee,     chap.  lxi. 
a  vesting  order  was  made  (/). 

After  decree  in  a  foreclosure  suit  for  sale  of  an  estate  mort-  Married 
gaged  by  a  woman  before  her  marriage,  and  not  settled  to  her  womau- 
separate  use,  it  would  seem  that,  in  case  of  her  refusal  to  convey, 
a  petition  might  be  presented,  treating  her  as  a  trustee,  though 
the  Lord  Chancellor  discharged  the  peremptory  order  for  obliging 
her  to  convey  in  execution  of  the  decree  for  sale  (/.•) . 

Where  a  mortgagee  had  taken  possession  and  received  the  Heir  of  mort- 
rents  up  to  her  death,  it  was  held  that  her  executors  might,  either  for\is 
under  sect.  9  (/)  or  sect.  13  (m)  of  the  Act  of  1850  (both  of  which  executors, 
sections  are  replaced  by  sect.  26  of  the  present  Act),  obtain  a 
vesting  order  of  the  legal  estate  which  had  descended,  under 
the  old  law  as  to  devolution  of  mortgage  estates,  on  the  heir 
who  was  out  of  the  jurisdiction. 

Where  the  executor  and  executrix  (a  married  woman)  of  a 
mortgagee  applied  for  a  vesting  order,  the  Court,  instead  of 
vesting  the  property  in  the  executor  and  executrix,  in  which 
case  the  feme  covert,  in  order  to  part  with  it,  would  have  had  to 
acknowledge  the  deed,  vested  it  in  such  person  as  the  executor 
and  executrix  should  appoint,  and  in  default  thereof  in  the 
executor  and  executrix  («).  Similarly  a  vesting  order  and 
declaration  was  made  to  uses  to  bar  dower  (o) . 

No  vesting  order  is  required  in  the  case  of  a  convict  mort-  Convict, 
gagee  ;  for  the  property  vested  in  him  as  mortgagee,  does  not 
vest  in  his  administrator  under  the  Forfeiture  Act,  1870  (p),  but 
remains  in  the  convict,  who  can  reconvey  the  same  accordingly  (q) . 

iv. — Vesting  Order  on  Death  of  Mortgagee. — The  Trustee  Act, 
1893,  enacts  as  follows  : — 

Sect.  29.  "  Where  a  mortgagee  of  land  has  died  without  having  Vesting  order 
entered  into  the  possession  or  into  the  receipt  of   the  rents   and  in  place  of 
profits  thereof,  and  the  money  due  in  respect  of  the  mortgage  has  conveyance 
Deen  paid  to  a  person  entitled  to  receive  the  same,  or  that  last-  ^v[^qq'J{T 
mentioned  person  consents  to  any  order  for  the  reconveyance  of  the  heir,  &c,  or 
land,  then  the  High  Court  may  make  an  order  vesting  the  land  in  personal  re- 
presentative 
of  mortgagee. 

(i)  Re  Crowe's  Mortgage,   L.  R.    13  («)   Re  Ton- ell,  4  K.  &  J.  338. 

Eq.  26.     See  Re  MilVs  Trusts,  40  Ch.  (o)  Lavey   v.    Miller,    1    Sm.    &    G. 

D.  14,  C.  A.  App.  19;  Re  Howard,  21  L.  J.  Ch.  437. 

(k)  Jordan  v.  Jones,  2  Ph.  170.    And  {p)  33  &  34  Vict.  c.  23. 

see  King  v.  Leach,  2  Ha.   57  ;    Rowley  (q)  Trustee  Act,  1893  (56  &  57  Vict. 

v.  Adams,  14  Reav.  130.  c.  53),  s.  48,  re-enacting  13  &  14  Vict. 

(I)  Re  Skitter's  Trusts,  4  W.  R.  791.       c.  60,  ss.  46,   47.      See  Re  Levi   and 

(m)  Re  Keeler,  32  L.  J.  Ch.  101.  Debenture  Corp.,  42  W.  R.  533. 
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such  person  or  persons  in  such  manner  and  for  such  estate  as  the 
Court  may  direct  in  any  of  the  following  cases,  namely, — 

(a)  "Where  an  heir  or  personal  representative  or  devisee  of  the 

mortgagee  is  out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found ;  and 

(b)  Where  an  heir  or  personal  representative  or  devisee  of  the 

mortgagee  on  demand  made  by  or  on  behalf  of  a  person 
entitled  to  require  a  conveyance  of  the  land  has  stated  in 
writing  that  he  will  not  convey  the  same  or  does  not  con- 
vey the  same  for  the  space  of  twenty- eight  days  next  after 
a  proper  deed  for  conveying  the  land  has  been  tendered 
to  him  by  or  on  behalf  of  the  person  so  entitled ;  and 

(c)  Where  it  is  uncertain  which  of  several  devisees  of  the  mort- 

gagee was  the  survivor  ;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees  of 

the  mortgagee  or  as  to  the  heir  or  personal  representative 
of  the  mortgagee  whether  he  is  living  or  dead ;  and 

(e)  Where  there  is  no  heir  or  personal  representative  to  a  mort- 

gagee who  has  died  intestate  as  to  the  land,  or  where  the 
mortgagee  has  died  and  it  is  uncertain  who  is  his  heir  or 
personal  representative  or  devisee." 

This  section  in  effect  re-enacts  the  repealed  sect.  19  of  the 
Trustee  Act,  1850,  but  in  terms  which  make  the  present  enact- 
ment applicable  to  cases  where  the  mortgage  estate  devolves 
upon  the  personal  representatives  of  a  deceased  mortgagee  by 
virtue  of  sect.  30  of  the  Conveyancing  and  Law  of  Property- 
Act,  1881,  as  well  as  to  cases  where  such  estate  devolves  upon 
the  heir  or  devisee. 

The  word  "  reconveyance  "  does  not  apply  only  to  the  case  of 
a  mortgagor  when  the  mortgage  is  paid  off  ;  the  personal  repre- 
sentatives of  a  mortgagee  who  had  not  taken  possession  can 
obtain  a  vesting  order  where  the  heir  of  the  mortgagee  cannot 
be  found,  though  the  debt  is  not  paid  off  (p).  It  appears,  how- 
ever, that  such  an  order  will  not  be  made  unless  it  is  intended 
to  sell  or  transfer  the  mortgage  (q). 

If  the  mortgagee  died  intestate  and  was  illegitimate,  the 
resting  order  will  be  made  after  service  on  the  Crown  (>•). 

The  Hollowing  cases  are  not,  norwero  intended  to  bo,  provided 
for  by  sect.  29,  namely,  where  the  mortgagee  is  still  living,  or 
wlicro  ho  lias  died  seised,  but  had  beon  in  actual  possession  or  in 
the  reoeipl  of  the  rents  and  profits. 


/      /    ;    ■■■  Mortgage,  1    I)e  G. 

<:.  :r,  ;    /;,   Quinlan's  Trusts,  9 

[p.  Oh.    B.   306;    /.'<    Lea's  Trusts,   6 

\V.  U.  482,  overruling  Mepriok't 
Trusts,  9  Ea.  1 16. 


(v)  Bt  Wmitt,  T,  L.  J.  Ch.  302, 
C.  A.  And  Bee  B<  Deardm,  '■>  My.  & 
K.  608. 

(>■)  Be  MinohMeEstate,2W.  R.  179. 
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A  vesting  order  may  be  made  under  this  section  in  the  Chan-      chap.  lsx 
eery  Division,  though  the  will  of  the  mortgagee  is  disputed  and 
an  action  to  establish  it  is  pending  in  the  Probate  Division  (s). 

V. — Vesting  Orders  in  respect  of  Stock,  &c. — "With  regard  to 
the  vesting  of  stock  and  choses  in  action  and  shares  in  ships, 
the  Trustee  Act,  1893,  enacts  that : — 

Sect.  35.  "  (1.)  In  any  of  the  following  cases,  namely: — 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new 

trustee ;  and 
(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another  person 

to  stock  or  to  a  chose  in  action — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found  ;  or 

(d)  neglects  or  refuses  to  transfer  stock  or  receive  the 

dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action,  according  to  the  direction  of  the 
person  absolutely  entitled  thereto  for  twenty-eight 
days  next  after  a  request  in  writing  has  been  made 
to  him  by  the  person  so  entitled,  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receive  the 

dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action  for  twenty-eight  days  next  after 
an  order  of  the  High  Court  for  that  purpose  has 
been  served  on  him  ;  or 
(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or 
jointly  with  another  person  to  stock  or  to  a  chose  in  action 
is  alive  or  dead, 
the  High  Court  may  make  an  order  vesting  the  right  to  transfer  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  such  per- 
son as  the  Court  may  appoint : 
Provided  that — 

(a.)  Where  the  order  is  consequential  on  the  appointment  by  the 
Court  of  a  new  trustee,  the  right  shall  be  vested  in  the 
persons  who,  on  the  appointment,  are  the  trustees  ;  and 
(b.)  Where  the  person  whose  right  is  dealt  with  by  the  order  was 
entitled  jointly  with  another  person,  the  right  shall  be 
vested  in  that  last-mentioned  person  either  alone  or  jointly 
with  any  other  person  whom  the  Court  may  appoint. 
(2.)  In  all  cases  where  a  vesting  order  can  be  made  under  this 
section,  the  Court  may,  if  it  is  more  convenient,  appoint  some  proper 
person  to  make  or  join  in  making  the  transfer. 

(3,)  The  person  in  whom  the  right  to  transfer  or  call  for  the 
transfer  of  any  stock  is  vested  by  an  order  of  the  Court  under  this 
Act,  may  transfer  the  stock  to  himself  or  any  other  person,  according 
to  the  order,  and  the  Banks  of  England  and  Ireland  and  all  other 
companies  shall  obey  every  order  under  this  section  according  to  its 
tenor. 

(4.)  After  notice  in  writing  of  an  order  under  this  section  it  shall 
not  be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other 

(s)   Re  Cook's  Mortgage,  (1895)  1  Ch.  700. 
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company  to  transfer  any  stock  to  which  the  order  relates  or  to  pay 
any  dividends  thereon  except  in  accordance  with  the  order. 

(5.)  The  High  Court  may  make  declarations  and  give  directions 
concerning  the  manner  in  which  the  right  to  any  stock  or  chose  in 
action  vested  under  the  provisions  of  this  Act  is  to  he  exercised. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to 
shares  in  ships  registered  under  the  Acts  relating  to  merchant  ship- 
ping as  if  they  were  stock." 

vi. — Effect  of  Vesting  Orders. — As  regards  the  effect  of  vesting 
orders  made  under  the  Trustee  Act,  1893  (other  than  vesting 
orders  on  appointment  of  new  trustees),  it  is  enacted  that :  — 

Sect.  32.  "  A  vesting  order  under  any  of  the  foregoing  provisions 
shall  ....  have  the  same  effect  as  if  the  trustee  or  other  person 
or  description  or  class  of  persons  to  whose  rights  or  supposed  rights 
the  said  provisions  respectively  relate  had  heen  an  ascertained  and 
existing  person  of  full  capacity,  and  had  executed  a  conveyance  or 
release  to  the  effect  intended  hy  the  order." 

Sect.  33.  "In  all  cases  where  a  vesting  order  can  he  made  under 
any  of  the  foregoing  provisions,  the  High  Court  may,  if  it  is  more 
convenient,  appoint  a  person  to  convey  the  land  or  release  the  con- 
tingent right,  and  a  conveyance  or  release  hy  that  person  in  con- 
formity with  the  order  shall  have  the  same  effect  as  an  order  under 
the  appropriate  provision." 

Sect.  34.  "(1.)  Where  an  order  vesting  copyhold  land  in  any 
person  is  made  under  this  Act  with  the  consent  of  the  lord  or  lady 
of  the  manor,  the  land  shall  vest  accordingly  without  surrender  or 
admittance. 

(2.)  Where  an  order  is  made  under  this  Act  appointing  any  per- 
son to  convey  any  copyhold  land,  that  person  shall  execute  and  do 
all  assurances  and  things  for  completing  the  assurance  of  the  land  ; 
and  the  lord  and  lady  of  the  manor  and  every  other  person  shall, 
subject  to  the  customs  of  the  manor  and  the  usual  payments,  be 
bound  to  make  admittance  to  the  land  and  to  do  all  other  acts  for 
completing  the  assurance  thereof,  as  if  the  persons  in  whose  place 
an  appointment  is  made  were  free  from  disability  and  had  executed 
and  done  those  assurances  and  things." 

The  lord  need  not  appear  to  consent  to  the  order ;  a  verified 
certificate  of  his  consent  is  sufficient  (7). 


Jnrudictioii 

in  lunacy. 


vii. — Jurisdiction  and  Procedure  with  regard  to  Vesting  Orders. 
— The  jurisdiction  to  make  vesting  orders  in  Iho  case  of  lunatic 
mortgagees  or  mortgagors  is  now,  as  regards  England,  vested, 
under  the  Lunacy  Act.,  |K!M)("),  in  tlm  Lord  Chancellor  for  the 
time  being,  and  in  any  One  or  more  of  the  judges  of  the 
Supreme  Oouri  of  Judicature  as  are  entrusted  by  her  Majesty's 
.sign  manual  with  the  cure,  &o.  of  lunatics. 


'i)  Aylet  v.  Cox,  17  Beav.  684. 


(u)  63  Vict.  c.  5. 
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The  procedure  in  lunacy  is  regulated  by  the  Lunacy  Rules,      chap.  lxi. 
1892,  made  under  sect.  338  of  the  Lunacy  Act,  1892. 

The  "jurisdiction  under  the  Trustee  Act,  1893,  is  vested  in  the  Jurisdiction 

f  TT*    1 

"  High  Court,"   which  expression,  by  the  Interpretation  Act,  Courtninder 
1889  (,r),  when  used  with  reference  to  England  or  Ireland,  shall  Trustee  Act, 

1S93 

mean  her  Majesty's  High  Court  of  Justice  in  England  or  Ire- 
land, as  the  case  may  be.  The  jurisdiction  of  the  High  Court 
in  all  proceedings  under  this  Act  is  assigned  to  the  Chancery 
Division  (//). 

With  regard  to  the  jurisdiction  under  this  Act  of  the  Palatine 
Courts  and  County  Courts,  it  is  enacted  that : — 

Sect.  46.   "  The  provisions  of  this  Act  with  respect  to  the  High  Jurisdiction 
Court  shall,  in  their  application  to  cases  within  the  jurisdiction  of  a  of  Palatine 
Palatine  Court  or  County  Court,  include  that  Court,  and  the  proce-  Courts"11  ^ 
dure  under  this  Act  in  Palatine  Courts  and  County  Courts  shall  be 
in  accordance  with  the  Acts  and  Rules  regulating  the  procedure  of 
those  Courts." 

As  regards  property  situate  abroad,  it  is  enacted  that : — 

Sect.  41.   "  The  powers  of  the  High  Court  in  England  to  make  Application 
vesting  orders  under  this  Act  shall  extend  to  all  land  and  personal  of  vesting 
estate  in  her  Majesty's  dominions,  except  Scotland."  orders  to 

The    procedure    to    be   followed  in  applications  for  vesting    jng  an 

.  .  Procedure. 

orders  under  the  Trustee  Act,  1893,  is  dealt  with  by  the  Act  as 
follows  : — 

Sect.  36. — "(2.)  An  order  under  this  Act  concerning  any  land,  Persons 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be  made  on  the  entitled  to 
application  of  any  person  beneficially  interested  in  the  equity  of  aPj'^v  ^or 
redemption,   whether  under  disability  or    not,   or    of    any  person  or  ers' 
interested  in  the  money  secured  by  the  mortgage." 

The  expression  "  person  beneficially  interested  "  includes  a 
purchaser  on  a  sale  of  property  under  an  order  of  the  Court  (s), 
and  a  creditor  who  brings  an  action  for  the  administration  of 
the  real  and  personal  estate  of  a  testator  or  intestate  (a) . 

The  proper  mode  of  applying  for  a  vesting  order  is  by  peti-  Mode  of 
tion  (b)  ;  but  the  application  may  be  by  summons  in  any  case  app  catlon' 
where  a  judgment  or  order  has  been  given  or  made  for  the  sale, 
conveyance,  or  transfer  of  any  land  or  stock  ;  or  where  the 
application  relates  to  a  fund  paid  into  Court  where  the  moneys 
or  securities  in  Court  do  not  exceed  1,000/.  in  amount  or  nominal 

(x)  52  &  53  Vict.  c.  63.  (z)  Jiowln/  v.  Adams,  14  Beav.  130. 

(y)  R.  S.   C.    (Trustee   Act),    1893,  {a)  Re  Wragg,  1  De  G.  J.  &  S.  356. 

Ord.  LIVb.  r.  1.  (b)  R.  S.  C.  Old.  LIVb.  r.  2. 
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Service  of 
petition  on 
infant 
mort^asee . 


Copyholds. 


0 ii1. its  made 
uiinn  at  rtain 
allegations 
to  be  conclu- 
sive evidence. 

63  &  64  Vict. 


value  (c).  In  such  excepted  cases  the  application  will  be  by- 
ordinary  summons  if  made  in  a  pending  matter,  otherwise  by 
originating  summons. 

Where  a  vesting  order  is  asked  for  in  place  of  a  conveyance 
by  an  infant  mortgagee  (d),  the  petition  should  be  served  upon 
him,  as  it  is  contrary  to  sound  principle  that  an  estate  should  be 
taken  away  from  a  person  without  giving  him  notice  (e) . 

In  a  case  under  sect.  2  of  the  Trustee  Extension  Act,  1852  (/), 
a  vesting  order  of  copyholds  which  the  mortgagor  had  cove- 
nanted, but  had  refused  for  twenty-eight  days  after  demand,  to 
surrender,  was  made  without  serving  the  mortgagor  with  the 
petition  (g) . 

Where  the  customary  fee  of  copyholds  was  surrendered  by  a 
debtor  to  his  creditor  upon  trust  to  sell,  and  pay  the  surplus  to 
the  debtor,  his  executors,  administrators,  and  assigns,  and  the 
creditor  sold  the  property  for  less  than  the  debt  after  the  death 
of  the  debtor  and  his  customary  heir,  the  copyholds  were  vested 
by  the  Court  in  the  purchaser  without  notice  being  served  on 
either  heir  or  personal  representative  (h). 

Where,  on  a  sale  by  a  beneficial  owner  of  land,  it  appeared 
that  the  legal  estate  was  vested  in  a  person,  who  had  gone  to 
Australia  more  than  twenty  years  previously,  as  heir-at-law  of 
a  deceased  trustee,  it  was  held  that,  having  regard  to  the  long 
time  during  which  the  heir  had  been  abroad  and  the  nature  of 
the  trust,  a  vesting  order  might  be  made  without  serving  the 
petition  on  him  (/). 

An  originating  summons  cannot  be  served  out  of  the  juris- 
diction (/.■). 

The  Trustee  Act,  1893,  further  enacts  as  follows : — 

Sect.  40.  "  Where  a  vesting  order  is  made  as  to  any  land  under 
this  Act  or  under  the  Lunacy  Act,  1890,  or  under  any  Act  relating 
to  lunacy  in  Ireland,  founded  on  an  allegation  of  the  personal 
incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  that  a 
trustee  or  the  heir  or  personal  representative  or  devisee  of  a  mort- 
gagee is  out  of  the  jurisdiction  of  the  Eigh  Court  or  cannot  bo 
found,  or  that  it  is  uncertain  which  of  soveral  trustees  or  which  of 


a.  s.  0.  Ord.  LV.  r.  L3a. 
I  8up,  p.  L419. 

/,■■  J i  Mortgage,%2  W.  Et.  537. 

Bee   a    ddam,  W.  N.  (1887),  p.  L76, 
„  I,, ,,  the  gUArdiax)  ad  litem 

■  d. 
i.-,  &  in  Vict.  o.  66. 
r,   Crowe1    Mortgage^  L.   B.   13 
l.,,    26. 


(A)  Re  Wise,  5DeG.  &  S.  416.  See 
Re  Jones'  Mortgage,  '2-1  \V.  I.\  867;  Me 
Russell's  Estate,  L2  Jur.  N.  S.  224  ;  Re 
Little,  L.  B.  7  Eq.  323. 

(i)  Re  Stanley's  Trusts,  W.  N.  (1893) 
80. 

(/■)  Re  RusfieU,  JFhaley  v.  Busfield, 
32  Ch.  I).  123. 
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several  devisees  of  a  mortgagee  was  the  survivor,  or  whether  the      chap.  lxi. 

last  trustee  or  the  heir  or  personal  representative  or  last  surviving 

devisee  of  a  mortgagee  is  living  or  dead,  or  on  an  allegation  that 

any  trustee  or  mortgagee  has  died  intestate  without  an  heir  or  has 

died  and  it  is  not  known  who  is  his  heir  or  personal  representative 

or  devisee,   the  fact  that   the   order   has  been  so  made  shall   be 

conclusive  evidence  of  the  matter  so  alleged  in  any  Court  upon 

any  Question  as  to  the  validity  of  the  order ;  but  this  section  shall 

not  prevent  the  High  Court  from  directing  a  reconveyance  or  the 

payment   of  costs   occasioned   by   any  such   order  if    improperly 

obtained." 

This  section  in  effect  re-enacts  sect.  44  of  the  Trustee  Act, 
1850,  and  sect.  140  of  the  Lunacy  Act,  1890  (both  repealed), 
and  prevents  a  vesting  order  from  being  inoperative  merely 
because  made  on  allegations  which  prove  to  be  untrue. 

Under  the  former  Trustee  Acts,  where  it  appeared  in  the  What 
proceedings  in  a  cause  and  on  affidavit  that  one  of  two  trustees  required. s 
of   a  fund  was  out  of  the  jurisdiction,  the   Court  made   an 
immediate  order  for  the  other  trustee  to  transfer  the  fund  to 
persons  entitled,  without  any  reference  to  chambers  (/). 

Where  the  legal  estate  in  mortgaged  land  had  devolved  upon 
an  infant  heir,  the  Court  required  strict  evidence  of  the  heirship 
and  infancy  (m). 


viii. — Costs. — If  the  lunatic  mortgagee  is  a  trustee  of  the  Rule  as  to 
mortgage  money,  and  the  mortgagor  had  notice  of  the  fact,  the  mortgagee  or 
costs  of  a  vesting  order  in  lieu  of  reconveyance  will  fall  on  the  trustee  is  a 
mortgagor  (n).    But  generally,  where  a  vesting  order  is  required 
by  reason  of  the  mortgagee  having  become  a  lunatic  (o),  or 
where   the  legal  estate   has  devolved  upon  a  lunatic  (p),  the 
costs  of  the  committee  requisite  to  enable  him  to  convey,  in- 
cluding the  order  of  reference  under  the  statute,  must  be  paid 
out  of  the  estate  of  the  lunatic ;  but  not  the  costs  of  the  mort- 
gagor.    The  contrary  course  which  at  one  time  prevailed  has 
been  disapproved  of,  and  in  future,  where  the  committee  presents 
a  petition  for  reconveyance  or  for  a  vesting  order,  the  mortgagor 
must  not  be  served,  and  if  served  would  not  have  his  costs  (q) . 

(/)  Barker  v.  Burncy,  1  Beav.  492.  Biddle,   23   L.  J.  Ch.    23,  L.JJ.  ;  Be 

(m)  Be  Powell,  4  K.  &  J.  338.     See  Viall,  8  De  G-.  M.  &  G.  439  ;   Thomas's 

Be  Wise,  5  De  G.  &  S.  415.  Case,  22  L.  J.  Ch.  858. 

(«)  Be  Lewis,  1  Mac.  &  G.  23.     See  {p)   Be  Stuart,  4  De  G.  &  J.  319. 

Me  Fulham,  15  Jur.  69.  (?)  Be  Marrow,  Cr.   &  Ph.  146  ;   Be 

(o)  Exp.  Bichards,  Be  Lewis,  1  J.  &  Rowley,    1   De  G.   J.   &   S.   417;    Be 

W.  264  ;  Be  Towmend,  2  Ph.  348  ;   Me  Phillips,  L.  R.  4  Ch.  A.  629. 
Wheeler,    1  De  G.  M.  &  G.  434;  Be 
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CHAP.  LXI. 


Power  to 
charge  costs 
on  trust 
estate. 


Rules  as  to 
costs. 


The  costs  of  the  application  of  the  mortgagor  to  obtain  a 
vesting  order  when  the  mortgagee  is  a  lunatic  cannot  be  paid 
out  of  the  mortgage  debt ;  the  Court  has  no  jurisdiction  (r). 

One  of  the  trustees  of  a  mortgagee  having  become  lunatic,  the 
costs  of  the  reconveyance  on  payment  off  of  the  mortgage  were 
directed  to  be  paid  out  of  the  trust  funds  (s) . 

By  the  Trustee  Act,  1893,  the  costs  and  expenses  of  appli- 
cations of  and  incident  to  applications  under  that  Act  are  in  the 
discretion  of  the  Court. 

Sect.  38.  "  The  High  Court  may  order  the  costs  and  expenses  of 
and  incident  to  any  application  for  an  order  appointing  a  new 
trustee,  or  for  a  vesting  order,  or  of  and  incident  to  any  such  order, 
or  any  conveyance  or  transfer  in  pursuance  thereof,  to  be  paid  or 
raised  out  of  the  land  or  personal  estate  in  respect  whereof  the 
same  is  made,  or  out  of  the  income  thereof,  or  to  be  borne  and 
paid  in  such  manner  and  by  such  persons  as  to  the  Court  may  seem 
just." 

Under  sect.  51  of  the  repealed  Act  of  1850,  the  following 
principles  were  adopted  by  the  Court,  and  will,  presumably,  be 
followed  as  regards  proceedings  under  the  present  Act. 

The  infant  heir  of  the  mortgagor  is  not  entitled  to  his 
costs  (/). 

The  costs  of  the  proceedings  under  the  Act  to  obtain  a  recon- 
veyance from  the  infant  representative  of  the  mortgagee,  or  a 
vesting  order,  must  be  paid  by  the  mortgagor  (u). 

As  a  general  rule,  as  between  mortgagee  or  mortgagor,  the 
mortgagor  must  pay  the  costs  of  a  reconveyance,  or  of  an  order 
in  lieu  thereof,  vesting  the  property  in  the  mortgagor  (.r) . 

But  where  a  mortgagee,  who  is  a  trustee  of  the  legal  estate 
within  the  meaning  of  the  Act,  refuses  to  convey  after  due 
request  in  writing,  he  may  be  required  to  pay  the  costs  of  a 
petition  praying  for  a  vesting  order  (//). 


(r)   Re  Sparkea,  G  Ch.  D.  361,  C.  A. ; 
notwithstanding  Rt  Riddle,  sup. 
[a]    /:■  Jones,  -i  Oh.  D.  70,  C.  A. 
/,    //  ocU  v.  II  in,/,  I  Drew.  602. 
/,  •  i<.    Ommaney,    10    Sim.    298  ; 
King  v.  Smith,  6   Sa.  -I  T  -  J  -     Bee  Exp. 
i  o    V'  i,    66  i     (d<  <  ided    under 
7  Anne,  o.   19);  Miltown  \.   Trimble- 


eton,  1  Fl.  &  K.  338  (decided  under 
1  Will.  IV.  o.  GO). 

(j-)  See  Exp.  Richards,  Re  Lewis,  1 
J.  &  W.  264  ;  Re  Whaler,  1  De  G. 
M.  &  Or.  lol  ;  Elmer  Lunacy  (7th  cd.) 
L37;  Shelf.  Lunacy  (2nd  ed.)  606. 

(</)  Re  Knox's  ft  ust.s,  (181)5)  2  Ch. 
483,  C.  A. 
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CHAPTER  LXII. 

OF  THE  DISCHARGE  OF  THE  SECURITY  BY  MERGER. 

Section  I. 

Merger  of  Security  by  Union  of  the  Mortgage  Estate 
with  the  Equity  of  Redemption. 

i. — General  Rule  as  to  Merger. — By  the  Judicature  Act,  1873(a),  Rules  of 
it  is  enacted  that  there  shall  not,  after  the  commencement  of  prevail ^s  to 
the  Act,  be  any  merger,  by  operation  of  law  only,  of  any  estate  merger, 
the  beneficial   interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity. 

Before  that  enactment  cases  frequently  occurred  in  which  Former  con- 
there  was  a  merger  at  law,  but  not  in  equity ;  and,  conversely,  pct  be^"eei1 
in  which  a  security,  which  remained  subsisting  at  law,  was  held  equity. 
to  be  merged  in  equity  (b). 

The  general  rule  in  equity  is,  that  merger  depends  upon  the  Merger 
intention,  if  declared,  and  that,  if  no  intention  is  declared,  then  depends  on 

'  '  '  intention. 

it  depends   upon  presumption   of  intention    arising   from   the 
nature  of  the  charge,  and  the  circumstances  of  the  case  (c). 

ii. — Payment  off  of  Mortgage  by  Owner  of  Equity  of  Redemp-  Mortgage 
tion. — In   the    absence  of   evidence   of   contrary  intention,  hy  P^!^ofy 
express  declaration  or  otherwise,  if  a  tenant  in  fee  simple  or  in  estate  of 
tail  of  an  estate  pays  off  a  mortgage,  to  which  the  estate  is 
subject,  the  payment  is  prima  facie  presumed   to  be  for   the 
benefit  of  the  inheritance,  and  the  charge  is  merged   in  the 
estate  and  extinguished  (d). 

(a)  36  &  37  Vict.  c.  36,  s.  25,  sub-s.  4.  1    Kee.    694;     Lord    Selsey    v.    Lord 

(b)  See  Forbes  v.  Moffat,  18  Ves.  384  ;  Lake,  1  Bear.  146;  Farrow  v.  Rees, 
Bulkeley  v.  Hope,  IK.  &  J.  482.  4    Beav.    18;    Aldridge   v.    Westbrook, 

(c)  Hood  v.  Phillips,  3  Beav.  513,  5  Beav.  188  ;  Bailey  v.  Richardson,  9 
517.  Ha.   734;    Medley  v.  Horton,  14   Sim. 

\d)  Jones  v.  Morgan,  1  Bro.  C.  C.  222,  226;  Swabey  v.  Swabey,  15  Sim. 
206 ;  Lord  Compton  v.  Oxenden,  4  106  ;  Hatch  v.  Skelton,  20  Beav.  453  ; 
Bro.  C.   C.    397  ;     Smith   v.    Phillips,       Fears  v.  Weightman,  2  Jur.  N.  S.  5S6. 
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CHAP.  Lxn. 

Tenant  in 
tail  in 
possession. 


Tenant  in 
tail  in 
remainder. 


No  merger 
where  estate 
t.iil  <;muot 
be  barred. 

Inf.mt  tenant 
in  tail. 


Where  a  tenant  in  tail  in  possession  pays  off  a  charge,  the 
merger  takes  place  on  the  ground  that  he  can,  at  his  own 
pleasure,  acquire  the  absolute  fee  (e)  ;  and,  accordingly,  though 
he  omits  to  do  so,  it  is  to  be  supposed  that  he  intended  that  the 
inheritance  should  be  exonerated  for  the  benefit  of  the  remain- 
derman in  tail  (/). 

On  this  principle,  it  has  been  held  that  the  merger  does  not 
take  place  where  the  tenant  in  tail,  paying  off  the  charge, 
is  entitled  only  in  remainder  (g).  If,  however,  he  becomes 
entitled  under  a  will,  or  otherwise,  without  payment  or  act  on 
his  part,  to  a  charge  on  the  estate,  then,  upon  the  devolution  of 
the  estate  upon  him,  a  merger  takes  place,  unless  there  is  an 
intention  shown  to  the  contrary  (7i). 

Where  an  estate  was  settled  to  the  use  of  A.  for  life,  with 
remainder  to  the  use  of  B.,  his  eldest  son,  in  tail,  subject  to 
certain  considerable  mortgages ;  B.,  with  the  consent  of  A.  as 
protector  of  the  settlement,  barred  the  entail,  and  granted  to  A. 
an  annuity  charged  on  other  property,  to  which  B.  was  entitled 
in  fee,  such  annuity  to  cease  upon  the  death  of  A.,  or  upon  B.'s 
paying  off  the  mortgages  on  the  settled  estate  ;  B.  having  sub- 
sequently paid  off  the  mortgages,  it  was  held  that  the  intention 
was  to  merge  the  mortgages,  as  it  would  be  absurd  for  the 
annuity  to  cease  when  the  mortgages  were  paid  off,  if  A.  was 
to  pay  the  interest  to  B.  instead  of  paying  it  to  the  original 
mortgagees  (i). 

So,  also,  no  merger  will  take  place  where  the  tenant  in  tail 
holds  by  gift  of  the  Crown,  and  is  restrained  by  Act  of  Parlia- 
ment from  barring  the  entail  (/.•). 

If  a  tenant  in  tail  entitled  to  a  charge  on  the  estate  is  an 
infant,  the  charge  is  not  merged  if  he  dies  under  twenty-one, 
as  well  upon  other  grounds  as  upon  the  principle  that, 
until  that  age,  he  cannot  acquire  the  absolute  property  in 
the  land  (/). 


(e)  Jonei  v.  Morgan,  1  Bro.  C.  C.  20G, 
217  ;  Kirkham  \.  Smi/li,  1  Vch.  Sen. 
Wan  v.  Polhill,  11  Ves.  277; 
St.  /',////  v.  Dudley,  L6  Vea.  178  ;  Smith 
v.  Frederick,  I  Evass.  208;  Horton  \. 
Smith,  i  K.  &  •».  624,  827. 

/     See  Drinkwater  v.  Coombe,  2  S. 
10,  846,  post,  ]>.  I 
//  ig  i  a    x.    I) '  ii/.  i II,   2    S.    &    St. 

II  m  Inn  V.   Sun  III,   sup. 
[/i,     Urn  Inn   V.   Smith,    I    K.   &  .).  624. 


(i)  Iloghton    v.   Hvghton,    15   Bcav. 
278,  319. 

(/)  Countess  of  Shrewsbury  v.  Earl  of 
Shrewsbury,  I  Wn.  Jim.  227. 

(l)   ThomasT.  Kemeys,  '2  Vern.  348 
Smith  v.   Frederick,   !  Russ.  171,  208 

Dili,,    „f   Chuuilns  v.    Talbot ,  '2   I'.   \Yri)iN 

604  ;  Seys  v.  Price,  I  Barn.  Ch.  R 
117  ;  Wigsett  v.  Wigsett,  2  S.  &  St 
864. 
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This  principle  seems  to  apply  to  the  case  of  a  lunatic  tenant     chap.  lxii. 
in  tail,  though  it  is  otherwise  in  the  case  of  a  lunatic  tenant  in  Lunatic 

fee  (tn) .  tenant  in  tail. 

The  presumption  as  to  merger  does  not  arise  where  a  charge  Mortgage 
upon  settled  land  and  a  life  estate  in  the  land  subject  to  the  j^^fo/ 
mortgage  become  united  in  the  same  person.     If  a  tenant  for  life, 
life  pays  off  such  a  charge,  he  is  prima  facie  entitled  to  that 
charge  for  his  own  benefit,  because  of  the  scantiness  of  his  estate, 
and  he  will  not  be  supposed  to  discharge  a  debt  on  another  man's 
estate  («),  but  in  either  case  the  presumption  may  be  rebutted 
by  evidence  to  the  contrary  (6).     And  there  is  no  difference  in 
this  respect  between  a  charge  merely  equitable  and  one  that  is 
supported  by  an  outstanding  legal  estate,  nor  will  an  assign- 
ment in  trust  for  the  party  paying  it  off  of  itself  prevent  a 
merger  (/>),  though  it  serves  as  some  evidence  of  an  intent  to 
do  so  (q). 

There  is  no  obligation  on  the  tenant  for  life  to  declare  his  Burden  of 
intention  to  keep  the  charge  alive,  and  the  onus  lies  on  those 
who  claim  to  have  the  estate  exonerated  ;  but  it  has  been  said 
that  a  slight  demonstration  of  intention  will  suffice  (r). 

Where  a  mortgage  in  fee  of  settled  lands  was  bequeathed  to  Change 
the  tenant  for  life,  who,  being  in  affluent  circumstances,  clearly  stancesafter 
indicated  an  intention  to  merge  the  mortgage  in  the  inheritance,  intention  to 
but  died  insolvent,  it  was  held  that,  there  being  no  evidence  of 
contrary  intention  during  the  latter  part  of  his  life,  the  mort- 
gage must  be  deemed  to  have  merged  at  the  earliest  date  on 
which,  according  to  the  evidence,  the  intention  to  merge  was 
indicated  («). 

Where  a  tenant  for  life  pays  off  a  mortgage  on  the  estate,  the 
mere  fact  that  the  remainderman  is  his  son  is  not  sufficient  to 
rebut  the  presumption  that  he  intends  to  keep  alive  the  charge 
for  the  benefit  of  his  personal  estate  (/). 

(»,)  Lord  Compton  v.  Oxendcn,  2  Ves.  G.  M.  &  G.  134  ;  Pitt  v.  Pitt,  22  Beav. 

Jun.  261.  294. 

(n)  Jones  v.  Morgan,    1   Bro.  C.   C.  ( p)  Astley  v.    Milles,    1    Sim.    341, 

217 ;  Faulkner  v.  Daniel,  3  Ha.   199  ;  344.      But  see  Sivabey  v.  Swabey,   15 

Jameson  v.  Stein,   21   Beav.   5  ;    Cole  v.  Sim.  106. 

Stutely,    6   Jur.    314.      See  Moore   v.  (?)  Hood  v.  Phillips,  3  Beav.  513. 

Moore,  60  L.  T.  626.  (r)  Burrell  v.   Earl  of  Egremont,  7 

(o)  Per  Lord  Eldon  in  Earl  of  Buck-  Beav.  205. 

inghamshire  v.  Hobart,  3  Swanst.  186,  (s)  Be  God-ley's  Estate,  (1896)  1  Ir.  45. 

199.    And  see  Hood  v.  Phillips,  3  Beav.  (f)  Be   Harvey,    Harvey   v.    Hobday, 

513;  Burrell  v.  Lord  Egremont,  7  Beav.  (1896)  1  Ch.  137,  C.  A. 
205;  Lord  Kensington  v.  Bouvcrie,  7  De 
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chap.  lxd.         Time  does  not  run  against  a  tenant  for  life  in  possession  who 
statute  of        Pa7s  °ff  a  charge,  Dut  does  not  show  any  intention  of  keeping  it 
Limitations,     alive,  under  the  3  &  4  Will.  IV.  c.  27,  s.  40  (u). 
Bond  paid  off.       If  a  devisee  tenant  for  life  pays  off  a  bond  debt,  there  is  no 

presumption  that  the  debt  was  kept  alive  for  his  benefit  (.r). 
Rights  Where  the  tenant  for  life  mortgages  subject  to  a  prior  charge 

morkageT116  on  the  inheritance  which  he  afterwards  pays  off  and  procures 
to  be  assigned  to  a  trustee  for  himself,  he  and  his  assigns  have 
a  right  to  hold  the  charge  so  paid  off  in  priority  to  the  puisne 
mortgage  (?/). 
Tenant  for  Where  a  charge  is  paid  off  by  a  tenant  for  life,  who  is  also 

ultimate  entitled  to  an  ultimate  remainder  in  fee  on  the  failure  of  inter- 

remainder        mediate  limitations,  as  if  there  be  contingent  remainders  to  his 
issue  between  his  life  estate  and  reversion,  the  charge,  it  seems, 
is  kept  alive  for  the  benefit  of  his  personal  estate  (s) . 
Judgment  If  a  tenant  for  life  paying  off  an  incumbrance  has  a  charge 

tenantforlife  agamst  the  inheritance,  a  judgment  creditor  of  the  tenant  for 
life  has  a  right  to  stand  in  his  place  to  that  extent  against  the 
inheritance  (a).  If  a  tenant  for  life  of  two  estates,  subject  to 
distinct  mortgages,  suffers  the  interest  of  one  to  fall  in  arrear, 
and  the  mortgagee  of  the  other  enters  into  possession  and  by 
surplus  rents  pays  off  part  of  the  principal,  the  tenant  for  life 
cannot  claim  a  charge  on  the  inheritance  for  such  surplus  with- 
out payment  of  the  interest  in  arrear  of  the  other  ;  and  a  judg- 
ment creditor  of  the  tenant  for  life  is  subject  to  the  same 
liabilities  as  the  tenant  for  life,  if  at  the  time  of  the  registration 
of  his  judgment  no  surplus  rents  had  been  received  (b). 
Payment  by  Again,  no  presumption  of  merger  will  arise  where  a  charge  is 
defeasible  fee  Pa^  °^  by  a  person  possessed  of  an  estate  of  inheritance  in 
the  mortgaged  property  defeasible  under  an  executory  devise. 
The  rules  as  to  presumption  of  merger  in  cases  affecting  settled 
property  are  thus  stated  by  Sir  J.  Leach,  V.-C.  :  "  If  a  tenant 
for  life  pays  off  a  charge  upon  his  estate,  the  amount  becomes  a 
part  of  his  personal  property,  unless  ho  manifests  an  intention 
that  it  should  not  do  so.  If  a  tenant  in  tail  pays  off  a  charge 
upon  his  estate,  the  amount  does  not  become  a  part  of  his 

[u)  Bttrrstt  v.  Lord  "Egret nont,  7  Beav.  (s)   Wyndham  v.  Earl  of  Egremont, 

20-0.     Bee   Oounteis  of  Shrewsbury  v.  Amo.  768;   Trevorv.  Trevor,  2  My.  & 

Earloj  Shrewsbury,  8  Bro.  0.  0.  120.  K.  675. 

[forleyv.  Morley,  6  De  GK  M.  &  [a]   Dolphin  v.  Ayhvard,    L.  R.    4 

(J.  610.  II.  I,.  486. 

UA    Harmon    y.   Forster,    1    Dr.   &  (b)  Soholefleld  v.  Lockwood,  4  Do  G. 

Wai.  687.  J.  &S.  22. 
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personal  property  unless  lie  manifests  an  intention  that  it  chap.  lxh. 
should  do  so.  He  who  takes  an  estate  defeasible  by  executory 
devise  is  not  like  a  tenant  for  life,  because,  upon  a  contingent 
event,  his  estate  may  become  indefeasible.  Nor  is  he  like  a 
tenant  in  tail,  because  he  cannot,  at  his  own  pleasure,  render 
his  estate  indefeasible.  If  a  tenant  in  tail  having  the  power  at 
his  own  pleasure  to  acquire  an  absolute  fee  and  to  defeat  the 
remainder  does  not  exercise  that  power,  it  is  reasonable  to  infer 
that  the  remainderman  is,  in  a  sense,  the  object  of  his  own 
choice ;  and  this  is  the  reason  of  the  rule  for  presuming,  unless 
the  contrary  be  manifested,  that,  when  the  tenant  in  tail  pays 
off  a  charge,  he  means  the  estate  which,  in  effect,  he  gives  to 
the  remainderman,  should  descend  to  him  free  from  the  charge. 
But  he  who  takes  an  estate  defeasible  by  executory  devise,  not 
having  the  power  to  defeat  the  devisee  over,  it  cannot  be 
intended  that  such  devisee  is,  in  any  sense,  the  object  of  his 
choice ;  and  there  is  not,  therefore,  the  same  reason  for  pre- 
suming, when  he  pays  off  a  charge,  that  he  means  to  give  to 
such  devisee  the  amount  of  the  charge.  In  this  respect,  as  well 
as  in  the  quality  of  his  estate,  he  who  takes  such  defeasible 
estate  is  more  within  the  principle  that  applies  to  the  tenant 
for  life  "(c). 

iii. — Acquisition  of  Equity  of  Redemption  by  Mortgagee. — If  Presumption 
a  mortgagee  becomes  entitled,  by  purchase  or  otherwise,  to  the  °  merSer- 
equity  of  redemption  in  the  property,  subject  to  the  mortgage, 
for  an  estate  of  inheritance,  and  if  it  is  indifferent  to  his  interests 
whether  the  charge  should  or  should  not  be  treated  as  continuing, 
a  presumption  will  arise  at  his  death  that  the  charge  was  merged 
in  the  inheritance  and  extinguished  (d) . 

So  where  a  wife  and  her  husband  mortgaged  the  inheritance  Mortgagee 

to  secure  a  debt  owing1  by  her  before  marriage,  and  the  mort-  heir"at-law  of 
&      J  °   '  mortgagor. 

gagee,  on  the  death  of  the  wife,  succeeded  to  the  estate  as  her 
heir-at-law,  it  was  held  that  the  mortgage  merged,  and  that  the 
debt  was  discharged  (e). 

A  mortgagee  purchasing  an  equity  of  redemption  may  pre-  Assignment 
serve  his  mortgage  unmerged  by  taking  either  an  assignment  *°  ^.stee  for 
to  a  trustee  of  the  debt  and  the  mortgage  security,  as  well  as  a 

(c)  Drinkwater  v.  Coombe,  2  S.  &  St.  (d)  Allen  v.  Aldridge,   6  Jur.    183  ; 

340,   345.     See  Horton  v.  Smith,  4  K.       Swinfen  v.  Swinfen,  29  Beav.  199. 
&  J.  624.  (e)   Gee  v.  Smart,  8  E.  &  B.  313. 
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expre 

implied  in- 
u  ntion. 


conveyance  of  the  property  subject  to  the  mortgage  (/)  ;  or  a 
conveyance  of  the  property  containing  an  express  declaration  of 
the  mortgagee's  intention  that  the  charge  shall  be  kept  on 
foot  (g).  But  the  mere  conveyance  of  the  property  to  a  trustee, 
"without  any  such  assignment  or  declaration,  is  only  regarded  as 
affording  some  ground  for  rebutting  the  presumption  of  merger, 
and  does  not  of  itself  amount  to  decisive  evidence  of  intention 
that  the  mortgage  shall  not  merge  (//) . 

So,  also,  the  fact  that  a  mortgagee  takes  a  conveyance  of  the 
equity  of  redemption  in  consideration  of  debts  due  to  himself 
and  other  mortgagees,  whom  he  covenants  to  pay,  will  not  be 
sufficient  to  rebut  the  presumption  of  merger  (/). 

iv. — What  will  exclude  Merger  generally. — The  purchaser  of 
a  mortgaged  estate  discharged  from  the  mortgage  is  entitled  to 
require  the  property  to  be  conveyed  so  as  to  prevent  merger  of 
the  charge  (/). 

The  question  is  one  of  intention,  and  very  slight  expressions 
will  be  sufficient  to  keep  alive  the  security  for  the  benefit  of 
the  personal  estate.  So,  where  a  person  paid  off  an  existing 
first  mortgage,  and  took  a  fresh  mortgage  of  the  property,  an 
intention  to  preserve  the  charge  was  inferred  from  a  conveyance 
by  the  new  mortgage  deed  in  as  full  and  beneficial  a  manner  as 
the  first  mortgagee  could  have  held  the  property  (k). 

The  questions  as  to  what  will  amount  to  merger  of  charges 
on  land,  and  as  to  what  indications  of  intention  are  sufficient  to 
keep  the  charges  alive,  have  frequently  arisen  as  between  the 
real  and  personal  representatives  of  a  tenant  in  fee  simple,  and 
between  the  executors  or  administrators  of  a  tenant  for  life  and 
the  remainderman,  and  between  the  executors  or  administrators 
of  a  tenant  in  tail  and  his  issue. 

The  general  presumption  that  the  union  in  the  same  person 
of  a  charge  and  of  an  estate  of  inheritance  in  the  property 
charged  will  cause  the  charge  to  be  merged  and  extinguished, 
i  liable  to  be  rebutted  by  any  direct  expression  by  the  owner 
of  the  property  of  his  intention  that  the  chargo  shall  bo  kept 
on  foot  (/),  or  by  any  act  of  his,  by  way  of  declaration  of  trust, 


(/)    Thorn    v.   Cam,  (1895)  A.  C. 

1 1,  L8. 

(*/,  Bailey  v.  Richardson,  n  Ha,  784. 
/'",•  ry  v.  //  /  iaht,  6  Rui  .  L42  ; 
//„.../  \    Phillipt,  '■'•  Beai ,  51 S. 

(ij  Brown  v.  Stead,  '■<  Sim,  585. 


U)  Cooper  v.  Cartwriaht,  1  John. 
697. 

(/•)  Phillips  v.  Outteridge,  4  Do  G.  & 
■  I.  531.  And  see  Irby  v.  Irby,  25 
Bear.  882. 

(/)  Bailey  v.  ltichardson,  9  Ha.  734. 
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assignment,  or  otherwise,  clearly  indicating  such  intention  (m) .     ciiap.  lxit. 
But  no  express  or  implied  indication  of  intention  will  be  of  any 
effect  until  the  time  when  the  charge  would,  but  for  the  con- 
trary intention,  have  become  united  with  the  estate  in  the  same 
person  (».). 

So,  also,  if  a  person  seised  of  the  inheritance  in  fee  of  property  Declaration 
pays  off  a  mortgage  thereon,  he  may  declare  that  the  charge  ^rgerby 
shall  continue  for  the  benefit  of  his  personal  estate  (o) .     But  in  mortgagor. 
one  case,  notwithstanding  a  declaration  of  trust  was  executed  of 
the  charge  for  the  owner  in  fee,  it  was  held,  under  the  circum- 
stances, to  be  merged  (p).     Where  a  person  so  entitled  sells  the 
estate  free  from  incumbrances,  he  is  estopped  from  saying  that 
there  was  no  merger  (</).     The  merger  takes  place  whether  the 
union  is  of  a  legal  or  equitable  charge  with  the  inheritance  (;•) . 

In  Knight  v.  Frampton  (s),  where  A.,  having  an  equitable  fee  in 
one  moiety  of  an  estate,  paid  off  a  mortgage  of  the  entirety  that 
had  been  created  by  B.,  who  held  the  estate  in  trust  for  himself 
and  A.,  and  took  the  conveyance  of  the  legal  estate  subject  to 
the  existing  equity  of  redemption,  it  was  held  that  there  was 
not  such  an  union  in  A.  of  the  legal  and  equitable  interest  in 
his  moiety  as  to  entitle  his  wife  to  dower. 

When  two  persons  are  entitled  to  a  charge  in  moieties,  and 
are  also  tenants  in  common  of  the  land  on  which  it  is  an  incum- 
brance, either  may  elect  either  to  keep  his  moiety  of  the  charge 
on  foot  for  the  benefit  of  his  personal  estate,  or  to  take  his  share 
of  the  land  unburthened  with  the  charge,  so  as  to  compel  the 
other,  if  he  wishes  to  have  a  moiety  of  the  charge,  to  raise  it 
out  of  his  own  moiety  of  the  land  (t) . 

Where  a  purchaser  had  paid  off   a   mortgage   but  took   no  Declaration 
transfer  of  the  charge  to  a  trustee,  nor  any  conveyance  of  the 
property,  but  a  written  declaration  was  made  by  the  vendor- 
mortgagor  that,  until  the  sale   should  be  completed,  the  pur- 
chaser should  stand  in  the  place  of  the  mortgagee  and  have  the 

(in)  Jones  v.  Morgan,   1   Bro.  C.  C.  244 ;    Wilkes  v.   Collin,   L.  R.   8  Eq. 

206  ;  Lord  Gompton  v.  Oxenden,  4  Bro.  338. 

C.  C.  397  ;   Tyler  v.  Laic,  4  Sim.  53.  (o)   Jameson  v.  Stein,  21  Beav.  5. 

See  also  Duke  of  Chandos  v.  Talbot,   2  \p)  Pitt  v.  Pitt,  22  Beav.  294. 

P.  Wms.    604  ;    Smith   v.    Phillips,    1  (q)  liulkcley  v.  Hope,  1  K.  &  J.  482. 

Keen,  694  ;  Medley  v.  Horton,  14  Sim.  \r)   Astlcy   v.   Milles,    1    Sim.    298  ; 

226  ;  Swabey  v.  Swabey,  15  Sim.  106 ;  Gower    v.    Goiver,     1    Cox,    53.       See 

Lord  Selsey  v.  Lord  Lake,  1  Beav.  146  ;  Wyndham  v.  Lord  Egrement,  Amb.  755. 

Farrow  v.  Bees,  4  Beav.  18  ;  Hatch  v.  (*)  4  Beav.  10. 

Skelton,  20  Beav.  453;  Pears  v.  Weight-  (t)  Smith  v.  Frederick,    1  Russ.    171 

man,  2  Jur.  N.  S.  586;  Gunterv.Guntcr,  at  pp.  200,  211.     But  see  the  opinion 

23  Beav.  571.  of  Mr.  Fearne,  on  cases  stated  in  Sand. 

(«)  Tyrwhitt  v.  Tyrwhitt,  32  Beav.  Uses,  4th  ed.  p.  309. 
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benefit  of  the  security,  it  was  held  (notwithstanding  that  the 
memorandum  of  declaration  recited  that  the  payment  had  been 
made  to  the  mortgagee  out  of  the  purchase-money  and  in  dis- 
charge of  the  debt)  that  the  security  remained  on  foot  for  the 
benefit  of  the  purchaser,  and  that  the  mortgagor's  debt  was  not 
extinguished  (it). 

If  a  declaration  of  trust  is  made,  it  should  clearly  state  the 
intention  that  the  charge  shall  be  kept  on  foot  and  not  merge  in 
the  inheritance. 

If  the  owner  of  the  equity  of  redemption,  on  paying  off  the 
mortgage,  takes  a  transfer  of  the  security  to  himself  instead  of  a 
simple  reconveyance,  an  intention  to  keep  the  charge  alive  will 
be  presumed  in  the  absence  of  evidence  to  the  contrary  (>). 

Where  an  owner  in  fee  subject  to  a  mortgage  devised  and 
bequeathed  his  real  and  personal  estate  to  the  mortgagee  who, 
in  his  residuary  account,  stated  that  he  had  retained  a  sum  out 
of  the  estate  towards  payment  of  his  mortgage  debt,  and  devised 
the  mortgaged  property  to  certain  persons  "  with  all  the  lia- 
bilities attaching  thereto,"  it  was  held  that  the  charge  must  have 
been  intended  to  be  kept  on  foot,  and,  accordingly,  had  not 
merged  in  the  fee  (x). 

So,  where  an  incumbrancer  pays  off  arrears  of  head  rent  due 
on  the  estate  and  afterwards  purchases  the  inheritance,  in  the 
absence  of  indication  of  contrary  intention  the  debt  will  be 
deemed  to  be  merged  (//) . 

An  equitable  mortgagee  who  purchased  the  inheritance  was 
bound  to  perform  an  agreement  for  a  lease  made  with  the  mort- 
gagor with  notice  of  the  mortgage,  on  the  ground  of  merger  (z). 
The  refusal  of  the  first  mortgagee,  after  being  paid  off,  to 
execute  an  assignment  of  the  mortgaged  premises,  as  he  had 
agreed  to  do,  to  the  party  paying  off  such  charge,  will,  of  course, 
not  prejudice  such  party  (a).  In  the  case  last  referred  to,  how- 
ever, the  Court  refused  to  direct  an  assignment  to  be  made  of  the 
legal  estate  to  the  party  paying  off  the  debt  without  the  consent 
of  t lie  second  mortgagee  ;  and  it  seems  to  have  been  held  that 
such  subsequent  incumbrancer  was  a  necessary  party  to  a  bill  to 
enforce  an  assignment  (J).     Yet  the  agreement  would  seem  to 


//  atti   v.  Byrnes,   1    !)<■<;.  M.  & 
C.  240. 

Thorni  v.  Oann,  (1896]  A.  0.  11. 

Eateh  v.  si, Hon,  20  B<  av.  163 

Oarnett  \.  . ''  mstronp,   i   Dr.  & 
War.  182. 
(z)  Smith  v.  PhilKpSf  l  Keen,  694. 


Tt  would  appear  that  tho  conveyance 
under  which  fche  defendant  claimed 
showed  that  he  bought  fche  estate 
subject  to  the  agreement  for  the  lease. 

(a   Banks  v.  Whittal,lllL.  J.  Oh.  362. 

(/>)  BwShepherdy.  Givinnct,  3Swanst. 
151. 
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give  the  party  paying  off  the  mortgage  a  right  to  the  legal     chap,  lxii. 
estate,  even  though  the  second  mortgagee  might  be  a  necessary 
party  to  the  suit.     The  circumstances  of  the  case  were,  however, 
peculiar. 

Correspondence  at  the  time(r),   or  other   parol  evidence  of  Extraneous 
conduct  and  dealings  relating  to  the  property  (d),  are  admis-  admissible 
sible  to  explain  the  intention  ;  and  the  evidence  may  he  either  to  show 

1  .  intention. 

direct  or  presumptive  (e) . 

Merger  of  a  mortgage  was  held  not  to  he  prevented  by  a  Transfer  of 
transfer   of  the  mortgage  to  a  trustee  for  the  owner  of  the  trustee  for 
equity  of  redemption  who  paid  off  the  mortgage,  containing  a  mortgagor, 
covenant  by  the  trustee  to  convey  to  the  owner,  her  heirs,  or 
assigns,  or  on  to  such  other   person  or  persons  and  in  such 
manner  and  form  as  the  owner,  her  heirs,  executors,  and  admin- 
istrators, or  assigns  should  direct  (/). 

Where  a  person  entitled  to  a  reversion  in  an  estate  bought  up 
the  charges  thereon  and  had  them  transferred  to  trustees  for 
him,  who  declared  that  they  held  the  charges  and  the  securities 
for  the  same,  subject  to  certain  contingent  rights  and  interests, 
but  so  that,  as  against  the  persons  contingently  entitled  to  such 
rights  and  interests,  the  charges  should  remain  on  foot,  and  the 
reversioner  afterwards  became  absolutely  entitled  in  possession 
to  the  estate,  it  was  held  that  under  the  circumstances  the  charges 
had  merged  in  the  inheritance  (g). 

A  merger  was  shown  by  a  release  by  the  tenant  for  life  (h)  ;  Merger  by 
by  a  disposition  of  the  estate  without  mention  of  the  charge  by  r< 
will  (7)  ;  or  by  mortgage  (/.•)  ;  or  settlement  (/)  ;  but  not  by 
separate  receipts  of  land  tax  from  the  tenant  as  a  subsisting 
charge  after  it  had  been  redeemed  (m)  ;  it  was  held  to  be  shown 
by  a  settlement  of  the  estate  which  was  subject  to  the  charge, 
providing  that  it  should  not  be  raised,  though  the  puisne  incum- 
brancer benefited  was  not  a  party  (»). 

But  where  a  judgment  creditor  concurs  in  a  deed  of  assign-  Release  by 
ment  of  the  debtor's  property  to  a  trustee  for  the  creditors  JSfjJ^' 
generally,  and  of  release  to  the  debtor,  the  benefit  of  the  judg- 
ment may  be  kept  alive  by  apt  words,  so  as  to  maintain  its 

(c)  Adams  v.  Angell,  5  Ch.  D.  634,  (i)  Swinfenv.  Swinfen,  29  Beav.  199. 

C.  A.  (k)  Pitt  v.  Pitt,  22  Beav.  294. 

{d)  Astley  v.  Miles,  1  Sim.  298,  341.  \l)  Johnson  v.  Webster,  4  De  G.  M.  & 

(e)   Hood  v.  Phillips,  3  Beav.  513.  G.  474. 

(/)  Ibid.  (m)  Blundell  v.  Stanley,   3  De  G.  & 

(y)  Lord  Selsey  v.  Lord  Lake,  1  Beav.  S.  433.     See  Neame  v.  Moorsome,  L.  R. 

146.  3  Eq.  91. 

(A)   Clifford  v.  Clifford,  9  Ha.  675.  («)  Farrow  v.  Bees,  4  Beav.  18. 
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CHAP.  LXII. 


Payment  of 
interest  by- 
tenant  for 
life  in  excess 
of  rents,  &c. 


Presumption 
of  merger 
rebutted  by 
consideration 
of  benefit 
to  estate. 


Circum- 
stances may 
be  taken  into 
account. 


Mistake. 


priority  against  a  subsequent  judgment  creditor  not  a  party  to 
the  deed  (o). 

If  a  tenant  for  life  pays  off  a  mortgage,  the  fact  that  he  had 
paid  interest  much  beyond  what  the  rents  and  profits  of  the 
estate  would  have  discharged,  is  a  demonstration  prima  facie  that, 
though  tenant  for  life,  he  meant  the  charge,  on  being  paid  off, 
to  merge  so  as  to  discharge  the  estate  {p). 

The  general  presumption  as  to  merger  of  a  charge  where  no 
intention  for  or  against  it  is  indicated  expressly  or  by  implica- 
tion from  conduct,  is  liable  to  be  rebutted,  if  it  is  clearly  for  the 
interest  of  the  owner  of  the  inheritance  (q) ,  or  of  his  creditors  (r) , 
that  the  charge  should  be  kept  on  foot.  For  where  the  owner 
of  the  charge  and  inheritance  has  not  expressly  or  impliedly 
indicated  any  intention  that  the  charge  shall  be  merged  or  other- 
wise, it  is  reasonable  to  infer  that  he  intended  that  course  to  be 
followed  which  would  be  most  for  his  own  benefit  (s). 

Thus  the  circumstances  of  the  transaction  as  affecting  the 
interests  of  the  owner  may  be  taken  into  account  so  as  to  sup- 
port or  rebut  the  presumption  of  merger.  Where  a  person 
claiming  to  be  entitled  to  an  equity  of  redemption,  but  whose 
title  is  disputed,  pays  off  the  mortgage  and  takes  a  recon- 
veyance, an  intention  to  keep  the  mortgage  alive  will  be  pre- 
sumed, as  it  cannot  be  supposed  that  he  intended  to  benefit  the 
person  who  was  seeking  to  impeach  his  title  (/). 

Merger  of  a  charge  on  the  inheritance  of  the  property  charged  will 
not  be  presumed,  from  dealings  with  the  property  which  otherwise 
mi"-ht  be  deemed  to  indicate  such  intention,  if  it  appears  that  these 
dealings  were  effected  by  the  owner,  especially  if  he  has  only  a  life 
estate,  in  ignorance  of  his  rights.  So  where  a  tenant  for  life  of 
devised  estates  subject  to  a  charge  of  25,000/.,  who  was  also  abso- 
lutely entitled  to  the  residuary  personal  estate,  paid  off  the  charge 
out  of  the  personal  estate  under  the  belief  that,  as  residuary  legatee, 
he  was  liable  so  to  do  ;  ho  took  releases,  but  did  nothing  to 
keep  the  charge  on  foot;  upon  his  death  it  was  held  that  the 
25,000/.  si  ill  subsisted  as  a  charge  on  the  settled  estates  for  the 
benefit  of  Hi"  personal  representatives  of  the  tenant  for  life  (a). 


{oj   BoUy  v.  Forbts,  2  Br.  &  B.  38  ; 

Squm    v.    Ford,  9   Ha.  '17 ;   Green  v. 

I,.  I;.  7  Eq.  28. 

p   Jorn   v.  Morgan,  I  Bro.  O.O.  '-'<»•">. 

QwilVm  v.  Holland,  aited  18  Ves. 

393  ;    Chester    v.    Willet,    Aml>.    246  \ 

Thome  v.   Conn,  (189/5    A.  ('.   1 1,  a), 


p.  19. 

(>•)   Poteell  v.  Morgan,  2  Vern.  290. 

(\)  Davis  v.  Barrett,  14  Bcav.  542. 

\t)  Be  Pride,  Shackell  v.  Colnelt, 
(1891)  ■!  Oh.  135. 

(»)  Burrett  \.  Earl  of  Egremont,  7 
Beav.  206. 
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So,  also,  where  a  tenant  in  tail  paid  off  a  charge  under  the     chap.  lxh. 
erroneous  supposition  that  he  was  tenant  in  fee  simple,  although 
the  circumstances  clearly  showed  that  he  intended  to  extinguish 
the  charge,  it  was  held  that  there  was  no  merger,  hut  that  the 
charge  remained  on  foot  for  the  benefit  of  the  estate  (a?) . 

Where  a  mortgagee  purchases  the  equity  of  redemption,  the  Fraud, 
general  rule  that  the  mortgage  will  merge  will  be  excluded  if 
the  mortgagee's  interests  will  be  prejudiced  as  against  a  puisne 
incumbrancer  by  reason  of  fraud  of  the  vendor-mortgagor,  or 
if  the  incumbrancer  has  been  guilty  of  negligence  in  taking  his 
security.  So  where  upon  a  sale  it  was  agreed  that  part  of  the 
money  should  remain  on  mortgage  ;  the  vendor  conveyed  the 
estate  to  the  purchaser,  but  retained  the  title  deeds,  but  the  pur- 
chaser neglected  to  execute  the  mortgage  until  compelled  to  do 
so  by  a  decree  of  the  Court ;  in  the  meantime,  the  purchaser 
mortgaged  the  estate  to  another  person  who  did  not  investigate 
the  title  nor  inquire  as  to  the  deeds ;  it  was  held  that  the  prior 
incumbrance  remained  on  foot  for  the  benefit  of  the  vendor  (y) . 

Of   course,   the   rule   that   the  interest  of  the  party  or  his  Equivocal 
creditors  will  determine  the   question  of  merger  or  no  merger,  ™d.lc^tlo?8 
will  apply  when  expressions  or  indications  from  conduct  as  to 
intention   are   equivocal,   as   well   as   where   they   are   wholly 
absent. 

In  a  case  where  a  lady  was  entitled  to  a  charge  upon  her 
father's  estate,  to  which  she  succeeded  as  heir,  and  then  showed 
an  intention  to  keep  the  charge  alive  by  taking  a  conveyance 
of  the  legal  estate  as  mortgagee,  and  by  charging  an  annuity  on 
the  estate  and  the  mortgage,  and  then  died ;  it  was  held  that 
the  charge  was  part  of  the  testatrix's  personal  estate,  and  as 
such  liable  to  probate  and  legacy  duty,  but  was  merged  by  the 
effect  of  her  will,  by  which  she  charged  the  property  in  question 
with  the  payment  of  her  debts,  and  the  settlement  of  her  father's 
affairs ;  the  Vice-Chancellor  said,  "  the  sums  secured  by  the 
mortgages  were  debts  due  from  her  father,  and,  therefore,  they 
were  debts  which  the  testatrix  directed  to  be  paid.  How  can 
they  be  better  paid  than  by  releasing  or  merging  them  ?  "  (s). 
The  reasoning  in  the  above  case  does  not,  however,  appear  very 
satisfactory,  and  one  would  suppose  that  it  would  lead  to  the 
contrary  conclusion. 

(x)  Ear!  of  Buckinghamshire  v.  Hobart,       547. 
3  Swanst.  186.  (?)  Sivabcy  v.  Swabey,   15  Sim.  106, 

(y)    Worthington  v.  Morgan,  16  Sim.       502. 
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chap.  T.xn. 


Presumption 
of  merger 
in  case  of 
lunatics ; 


in  case  of 
infants. 


Where  in  such  case  of  union  of  the  estate  and  charge  in 
one  person,  the  interest  of  the  party  himself,  or  of  those 
claiming  under  him  require  it,  the  charge  will  clearly  be  kept 
alive  (a). 

There  is  no  equity  in  this  respect  as  between  the  real  and 
personal  representatives  who  must  take  as  fortune  has  directed  ; 
and  accordingly  in  the  case  of  a  lunatic  becoming  entitled  to  a 
charge  on  his  estate,  it  was  held,  as  between  the  heir  and  next 
of  kin  of  the  lunatic,  that  the  charge  was  merged,  though  it 
would  have  been  otherwise  if  it  had  been  more  beneficial  to  the 
lunatic  to  keep  the  charge  alive,  as  if  wanted  for  the  payment 
of  debts  (J). 

Where  a  lunatic  was  seised  of  Blackacre  ex  parte  paternd, 
and  of  Whiteacre,  which  was  mortgaged  ex  parte  maternd,  and 
the  produce  of  timber  cut  from  Blackacre  was  applied  in  dis- 
charge of  the  mortgage,  it  was  held  that  this  estate  should  not 
be  recouped  (e) . 

It  seems  to  have  been  considered  by  Lord  St.  Leonards  (d), 
after  an  elaborate  review  of  the  authorities,  that  if  the  Court  in 
the  exercise  of  a  prudent  management  ordered  payment  of  the 
charge  out  of  the  lunatic's  property,  by  means  of  savings  out  of 
the  real  estate,  the  heir  ought  to  hold  free  from  the  charge  ;  but 
where  real  estate,  subject  to  a  mortgage,  descended  upon  a 
lunatic,  and  the  mortgage  was,  by  an  order  in  lunacy,  paid  off  out 
of  the  personalty,  on  the  death  of  the  lunatic  the  amount  was 
directed  to  be  raised  out  of  the  real  estate,  and  paid  to  the 
administrator  as  personalty  (e). 

And  in  the  case  of  an  infant  portionist  becoming  entitled  to 
the  lands  in  fee  and  dying  under  twenty-one,  the  charge  was 
held  to  be  part  of  her  personal  estate  and  to  pass  to  the  legatee, 
that  construction  being  more  beneficial  to  the  infant,  as  it  gave 
her  the  disposition  of  it  before  twenty-one  (,/'). 

And  where  debts  of  a  testator  have  been  paid  by  the  Court 
out  of  the  income  of  an  infant  tenant  in  tail,  a  merger  of  the 
charge  cannot  bo  presumed  (g). 


(a)  Faulkner  \.  Daniel,  8  Ha.  199. 
And  see  Forbt  v.  Moffat,  in  Vcb. 
884. 

(J)  Lord  Compton  v.  Ozenden,  4  Bro. 
C   I     397. 

Inon.,  oited  by  Lord    EHdon   in 
/  ,,     VhMlip  ,  19  Vest,  128. 

/  <  ,  i  Li  '<t  mi  v.   I  "".'/,  6   Ir.  J'l(|. 


R.  357 ;  following  Exp.  Gfrimsione, 
Amb.  7<K1 ;    Exp.  Ili/ii/r,  Anil).  706,  n. 

(t     Be  Leeming,  8  De  G.  F.  &  J.  43. 

(f)  Thomas  v.  Kemeys,  2  Vera.  318, 
oited  in  2  Ves.  Jim.  '2G4  ;  but  this 
rc-iMin  now  fnils  since  tlie  Wills  Act. 

[a)  Ahop  v.  Bell,  24  Beav.  451. 
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V. — What  will  exclude  Merger  as  against  subsequent  Incum-  chap.  lxh. 
brancers. — On  the  same  principle  which  governs  the  rules  as  to 
merger  as  between  the  real  and  personal  representatives  of  a 
mortgagor  and  the  like  cases,  no  merger  will  generally  be  pre- 
sumed, in  the  absence  of  evidence  of  contrary  intention,  where 
a  charge  paid  off  or  acquired  by  the  owner  of  the  equity  of 
redemption  is  paramount  to  subsequent  incumbrances,  unless 
such  incumbrances  were  created  by  the  owner  himself,  so  that 
he  is  personally  liable  to  pay  them. 

The  cases  on  this  point  are,  however,  conflicting,  and  leave  the  Keeping  alive 
law  somewhat  unsettled.  Care  should  therefore  be  taken  in  such  ogarge  Pai< 
cases  to  keep  the  paramount  charge  alive  by  an  apt  mode  of 
conveyance,  or  by  express  declaration :  as,  unless  the  intention 
to  keep  the  charge  on  foot  is  indicated,  expressly  or  by  impli- 
cation, from  conduct  or  the  circumstances  of  the  transaction,  the 
Court  cannot  give  relief  so  as  to  entitle  the  person  paying  off 
the  charge  to  the  benefit  of  it  as  against  subsequent  incum- 
brancers. Thus,  in  a  case  in  which  a  person  having  become  the 
purchaser  of  an  estate  which  was  subject  to  two  mortgages,  nine 
years  afterwards  paid  off  the  first  mortgage,  and  took  a  con- 
veyance of  the  legal  estate  from  the  first  mortgagee  to  a  trustee 
for  himself ;  and  by  a  deed  of  even  date,  he  and  his  trustee,  in 
consideration  of  a  sum  of  money,  part  of  which  was  applied  in 
discharge  of  the  first  mortgage,  granted  an  annuity  to  a  party 
who  had  constructive  notice  of  the  second  mortgage,  it  was 
decided  that  the  second  mortgagee  had  become  the  first  in- 
cumbrancer (It) . 

Similarly,  if  the  first  mortgagee  with  notice  of  the  second  Purchase  of 

mortgage  purchase  the  equity  of  redemption,  the  second  mort-  redemption 

gage  becomes  the  first  charge  on  the  estate  (/),  and  generally  by  mortgagee 

.  ,,  .       .  ,  ,  , ,      £  ,,  „  lets  in  mesne 

where  the  prior  incumbrancer  purchases  the  fee,  or  the  owner  of  incumbrancer. 

the  fee  purchases  the  prior  incumbrance,  the  merger  has  the 

effect  of  letting  in  an  intermediate  incumbrancer,  often  contrary 

to  the  intention. 

When  a  term  is  attendant  upon  the  inheritance  in  trust  for  Crown  debt. 

the  Crown  debtor,  the  Crown  debt  attaches  upon  the  term  as 

well  as  upon  the  freehold  (k)  ;  but  a  purchaser  who  pays  off  a 

(h)  Parry  v.  Wright,   5   Russ.   142  ;  ground,  5  Ha.  272. 
Searle  v.   Colt,    1  Y.   &   C.  C.   C.   36.  (t)   Greswold  v.  Marsham,  2  Ch.  Ca. 

And  see  Brown  v.  Stead,  5  Sim.    535  ;  170  ;  Parry  v.   Wright,  5   Russ.    142  ; 

Smith  v.  Phillips,  1  Keen,  694  ;    Farrow  Mackenzie  v.  Gordon,  6  CI.  &  F.  883. 
v.  Recs,  4  Beav.  18.     And  see  Allen  v.  (k)  King  v.  Smith,  Wightw.  34. 

Knight,  though  not   decided  on  that 
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CHAP.  LXII. 


Former  rule 
as  to  purchase 
of  equity  of 
redemption. 

Toulmin  \. 

Steere. 


Principle 
■will  not  be 
extended. 


Mortgage 
k* - j •  t  alive  by 
Hubrogation. 


mortgage  which  overrides  tlie  debt  of  the  Crown,  and  takes  an 
assignment  of  the  term  to  attend,  will  not  be  subject  to  the 
Crown  debt,  though  the  mortgage  debt  be  not  kept  alive  (/). 

It  was  formerly  considered  that  the  purchaser  of  an  equity  of 
redemption  could  not  by  any  means  set  up  a  prior  mortgage 
of  his  own,  nor  a  mortgage  which  he  had  got  in,  as  against 
subsequent  incumbrances  of  which  he  had  notice  (m).  So,  in 
Toulmin  v.  Steere  (n),  a  person  tooly.  a  charge  by  way  of  re- 
deemable annuity  on' lands  subject  to  a  prior  mortgage  ;  subse- 
quently, a  second  mortgage  was  created,  and  the  second 
mortgagee  took  a  transfer  of  the  first  mortgage ;  the  property 
was  afterwards  sold  by  order  of  the  Court ;  the  two  mortgages 
were  paid  off  out  of  the  purchase-money,  but  the  annuity  was 
not  redeemed,  a  sum  of  money  which  had  been  set  apart  for 
that  purpose  having  been  misappropriated  by  a  person  who 
acted  as  agent  for  both  parties ;  no  assignment  of  any  of  the 
charges  was  made  to  the  purchaser,  who  was  under  the  impres- 
sion that  they  had  all  been  paid  off  out  of  the  purchase-money ; 
the  purchaser  only  took  from  the  mortgagee,  and  other  j>ersons 
interested  in  the  equity  of  redemption,  other  than  the  annuitant, 
a  conveyance  containing  no  declaration  against  merger :  it  was 
held  that  the  mortgages  were  extinguished,  so  that  the  purchaser 
could  not  set  them  up  against  the  annuitant. 

The  principle  of  Toulmin  v.  Steere  has  been  adopted  or 
recognized  in  some  cases  (o),  but  disapproved  of  in  others  (/>). 
The  principle  may  have  to  be  reconsidered,  but  will  certainly 
not  be  extended  (q).  It  is  evident  from  the  facts  in  that 
case  that,  so  far  from  the  intention  being  to  keep  any  of  the 
charges  alive,  the  intention  was  to  extinguish  them  all,  and 
it  was  believed  that  such  intention  had  been  successfully 
accomplished. 

A  mortgago  may  be  kept  alive  on  the  principle  of  subrogation 
for  the  benefit  of  persons  interested  in  the  mortgago  money, 


r/    Bex  v.  lamb,  M*01.  402. 

Mocatta    \.    Murgatroyd,    1    V. 
Win  .    393;   Qreswold  v.  Marsham,  - 
Oh.  Oa.  i7o. 
n    3  M<  i.  210. 

ffarneti   \.    Armstrong,    l    Dr.  & 
War.  182  ;  8quiri  v.  I ?ord,  9   Ea.  60 ; 
,    /.,    .  -  Cil).  287  :    Wilkin* 
v.  8ibley,  1  GHfl.  448. 

!fi]  ;    Wuiis  v.  Symes,  I    !>'■ 
(,    M.  &  O.  ■.mo  :  Otter  r.  Lord  Vaux, 


G  Do  G.  M.  &  G.  643;  Phillips  v. 
Outteridge,  4  Dc  G.  &  J.  531 ;  Hoyden 
v.  Kirkpatrick,  'M  Beav.  645  ;  Anderson 
v.  Pignet,  L.  R.  8  Ch.  A.  187.  See 
Allinmd  v.  Jimii.,  5  Kuss.  14!);  Hill 
v.  Nil)),/)  r/,))),/,  c\V.  .W.,  2  1  Cli.   I).  CIS; 

/;,  Howard's  Estate,  29  L.  K.  lr.  2GC, 
0.  A. 

(7)  Stevens  \.  Mid-Hants  "Rail.  Co., 
L.  B.  8  Oh.  A.  L064,  L069;  Thome 
v.  Conn,  (1895)  A.  ('.  li.  al  p.  16. 
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notwithstanding  that  the  property  is  conveyed  to  the  person  chap.  lxu. 
entitled  to  the  equity  of  redemption.  So,  where  leasehold 
property  subject  to  a  mortgage  was  settled,  and  certain  persons, 
at  the  request  of  the  trustees,  paid  off  600/.,  part  of  the  mortgage 
debt ;  no  transfer  of  the  GOO/.,  or  securities  for  the  same,  was 
executed,  but  interest  thereon  was  paid ;  ou  the  death  of  the 
tenant  for  life,  the  appointees  of  the  property  took  an  assign- 
ment of  the  remainder  of  the  mortgage  debt,  and  a  conveyance 
of  the  property,  subject  to  the  equity  of  redemption,  and  the 
deeds  were  delivered  to  them  ;  it  was  held  that  the  mortgage 
was  not  discharged,  but  was  kept  alive  to  the  extent  of  the 
600/.  (r). 

On  the  principle  that  the  interest  of  the  party  is  to  be  con-  Effect  where 
sidered,  where  there  is   no    sufficient   indication    of   intention,  charge/ with 
merger  of  a  paramount  charge  will  generally  be  excluded,  if  debts,  &c. 
the  estate  comes  to  the  owner  of  the  charge  subject  to  a  charge 
of  debts  and  legacies  under  the  will  of  a  former  owner  (s)  ; 
unless,  as  it  would  seem,  the  prior  incumbrancer  takes  directly 
by  devise  under  the  will  (t). 

If  an  intention  to  keep  alive  a  charge  is  inconsistent  with  the  Intention  not 
intention  of  the  parties  as  indicated  by  the  deed  of  conveyance,  trary  to  terms 
such  intention  will  not  be  implied  merely  because  the  assignee  of  dee(1- 
of  the  mortgage  might,  by  keeping  the  charge  alive,  assert  a 
doubtful  claim  against  third  parties  ;  nor  because  he  afterwards 
finds  that  it  would  have  been  better  for  him  to  keep  the  charge 
alive  (u). 

There  will  be  no  merger  if  it  would  prevent  the  operation  of  a  Trusts, 
trust ;  thus  an  annuity  charged  on  an  estate  for  the  separate  use 
of  a  married  woman  will  not  merge  in  a  life  estate  to  her  in  the 
same  property  {so).  Of  course,  this  rule  does  not  apply  in  the 
case  of  a  woman  who  married,  or  whose  title  to  the  property 
accrued,  since  the  1st  January,  1883  (//). 

The  consideration  of  benefit  of  the  owner  will  not  exclude  Exception 

c  ,      i  ij.ii  l   •  from  rule  as 

merger  of   a  paramount  charge  where  the  subsequent  mcum-  to  benefit. 
brances  or  interests   are  created  by  himself.      So,  where   the 
devisee  in  fee  of  an  estate  subject  to  a  charge  on  his  marriage 

(>•)  Fatten  v.  Bond,  37  "W.  R.  373.  whitt,  32  Beav.  244. 

(«)  Forbes  v.  Moffatt,    18  Ves.   384;  it)  Swinfen  v.  Swinfen,  29  Beav.  199. 

Lord,  Clarendon  v.  Bar  ham,  1  Y.  &  C.  (u)  Liquidation Estates  Purchase  Co.  v. 

C.  C.  688  ;  Darcy  v.  Hall,  1  Vern.  49 ;  Wilhughby,  (1896)  1  Ch.  126,  C.  A. 
Davis  v.  Barrett,  14  Beav.  542  ;  Bayly  (x)  Byam  v.  Sutton,  19  Beav.  556. 

v.  Wilkins,   3  J.   &  L.  630  ;    Grice  v.  (y)  45  &  46  Vict.  c.  75,  ss.  2,  5. 

Shaw,  10  Ha.  176;   Tyrwhitt  v.    Tyr- 
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settled  the  estate  subject  to  the  charge,  and  died,  having,  in  the 
events  which  happened,  become  entitled  to  the  benefit  of  the 
charge,  it  was  held  that  the  charge  was  merged,  and  a  bill  by 
his  personal  representatives  to  establish  the  charge  was  dis- 
missed (s) . 


Section  II. 
Merger  or  Lower  in  Higher  Security. 

Merger  of  A  merger  of  a  simple  contract  debt  generally  takes  place 

Hmple  con-      wnere   a  security  is  created  for  that  debt   between  the  same 

tract  debt  m  J 

specialty,  &c.   parties,  as  where  a  simple  contract  debtor  gives  a  bond  or  is 

sued  to  judgment  (a).  So  where  the  payee  of  a  promissory  note 
took  a  cognovit  for  the  amount  due  (b).  And  it  has  been  even 
held,  that  a  joint  and  several  bond  given  by  a  debtor  and  his 
surety  to  secure  a  smaller  sum  by  instalments  in  lieu  of  the  old 
debt,  with  interest  in  case  of  default  of  payment  of  the  instal- 
ments, but  where  the  exact  terms  of  the  agreement  are  not 
clearly  made  out  and  are  not  reduced  into  writing,  operates  as 
an  extinguishment  of  the  old  debt,  even  though  the  debtor 
become  bankrupt  before  the  instalments  are  paid  (c). 

The  general  principle  that  where  a  debt  is  secured  by  bond, 
covenant,  or  other  specialty,  the  obligation  by  a  simple  contract 
is  gone,  applies,  of  course,  to  a  mortgage  with  a  covenant,  and 
if  the  mortgaged  property  be  sold  and  an  account  be  taken 
between  the  mortgagor  and  mortgagee,  that  will  not  warrant  an 
aoi  ion  of  debt  upon  an  account  stated  for  the  residue  of  the 
debt  (d).  So  also  where  a  person  indebted  on  simple  contract 
executed  a  deed  of  equitable  charge  on  certain  property  for  the 
debt,  containing  an  agreement  to  execute  a  legal  mortgago  of 
the  properly,  it  was  held  that  the  deed  converted  the  debt  into 
a  specialty  debt  (/■) . 

(Z)  Johnson  v.  V  ebster,  i   De  G.  M.  &  Or.  268. 

171.  (c)  E.iji.    llo-iiiiniini,    17  L.  J.   Bky. 

j    Per  Lord  Ellenborough  in  Drake  17. 

v  Mitchell,  8  Bast,  268;  Vud  •■'  Case,  (cT)  Middlediteh  v.  Ellis,  17  L.  J.  Ex. 
dted  2  Leon.  1 LO. 

Siddall  v.   Ranclij/le,  l  Cr.  &  M.  (»)  Saunders  v.  Milsome,  L.  R.  2  Eq. 

4h7.     But  tee  Bell  v.  Bank ,  1  Man.  678. 
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There  will  be  no  merger  of  the  original  liability  for  a  debt  if     chap,  lxh. 
the  subsequent  security  is  taken  for  other  matters  as  well  as  No  merger  of 
the  original  debt.     So  where  a  simple  contract  creditor  takes  a  B1™Ple  debt 

°  L  -where  security 

security  for  the  existing  debt  and  further  advances,  he  may,  is  for  debt 
notwithstanding  the  taking  the  security,  sue  for  the  amount  of  advance. 
the  original  debt  (/).     So  a  banker  who  took  a  bond  to  secure 
all  sums  already  advanced  or  thereafter  to  be  advanced  to  a 
customer,  was  held  to  be  entitled  to  sue  for  the  balance  of  his 
account  as  upon  a  simple  contract  debt  (g) . 

Similarly,  where  a  security  is  originally  taken  for  a  debt,  Merger  of 
that  security  will  be  merged  and  extinguished  if  a  security  of  sequent 
a  higher  nature  is  afterwerds  taken  in  respect  of  the  same  debt,    ferity  of 

°  t  r  m  higher  nature. 

So,  where  a  railway  company  issued  debentures  binding 
themselves  to  pay  a  principal  sum  within  a  year  with  interest 
at  six  per  cent.,  and  in  default  a  debenture-holder  recovered 
judgment  for  the  principal,  interest  and  costs  ;  it  was  held  that 
the  original  debt  was  merged  in  the  judgment,  and  that  the 
debenture-holder  was  only  entitled  to  interest  on  the  judgment 
at  four  per  cent.  (/*) .  And  where  a  creditor  who  had  issued  an 
elegit  and  extended  the  lands  of  his  debtor,  took  a  conveyance 
of  part  of  the  lands  extended  in  satisfaction  of  part  of  his 
debt,  it  was  held  that  his  tenancy  by  elegit  on  the  rest  of  the 
lands  was  extinguished,  and  that  his  judgment  was  satisfied  (/). 

Where  a  formal    legal    mortgage  is    executed  of   property  Merger  of 
comprised  in  a  prior  equitable  charge  by  deposit  of  deeds  to  charge  in 
secure   the   same   debt,   the   prior   charge   will  be   merged   in  legal  mort- 
and  extinguished    by  the  formal    security,  except    so    far    as 
expressly  kept  alive    thereby.      So,  where  a  solicitor    took  a 
deposit  of  a  policy  to  secure  his  costs,  and  subsequently  made 
advances,  and  took  an  assignment  of  the  policy  to  secure  them, 
the  deed  saying  nothing  about  costs,  it  was  held  that  the  pos- 
session under  the  deposit  was  merged  in  the  possession  under 
the  deed,  and  that  the  policy  was  a  security  for  the  advances 
only  (k). 

If  there  be  a  joint  and  separate  bond  and  a  joint  warrant  of 
attorney  on  which  judgment  is  signed,  the  bond  is  merged,  and 
the  separate  security  gone  (/). 

(/)  Norfolk  Rail.  Co.  v.  Maenamara,  (*)  Sele  v.  Lord  Bexleij,  17  Beav.  14. 

3  Exch.  628.  [k)   Yaughan  v.  Vandcrstegen,  2  Drew. 

{g)  Holmes  v.  Bell,  3  Man.  &  Gr.  21 3.  289. 

(h)  Re  European  Central  Rail.  Co.,  4  (/)  Exp.  Christie,  Mont.  &  Bl.  352. 

Ch.  D.  33,  C.  A. 

VOL.  II. R.  V  U 
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Both  securi- 
ties must  be 
between  same 
parties. 


Mortgage  to 
secure  bills  at 
maturity. 


Remedies 
must  be  co- 
extensive. 


.in-lit 

I  ity 

inn  -t  be 
'  fl't  ■<  tual. 


A  lower  will  not  merge  in  a  higher  security  unless  they  be 
between  the  same  parties  ;  so  the  interposition  of  a  trustee  will 
prevent  the  higher  security  from  operating  as  a  merger  (m) .  It 
is  no  bar  to  an  action  on  a  promissory  note  that  a  warrant  of 
attorney  has  been  given  to  a  trustee  for  the  payee  of  the  note, 
and  judgment  has  been  entered  up  thereon  (■»). 

"Where  a  mortgage  is  taken  to  secure  bills  of  exchange  or 
promissory  notes  at  maturity,  care  must  be  taken  that  the 
remedy  on  them  is  not  merged  by  a  covenant  to  pay,  which  in 
such  case  should  be  with  a  trustee. 

Even  though  the  specialty  be  taken  subsequently  to  the  simple 
contract,  the  remedy  upon  the  latter  will  not  be  destroyed  unless 
the  remedy  on  the  specialty  be  co-extensive  (o).  And  to  work 
a  merger  the  remedy  given  by  the  higher  security  must  be 
co-extensive  with  that  given  by  the  original  lower  security,  and 
even  then  the  merger  will  be  prevented  if  it  appears  to  be  the 
intention  of  the  parties  that  the  original  security  should  remain 
in  force,  although  a  surety  under  the  original  instrument  is  not 
a  party  to  the  giving  of  the  subsequent  higher  security  (p). 
And  the  principle  of  transit  in  rem  judicatam  only  relates  to  the 
particular  cause  of  action  in  which  the  judgment  is  recovered, 
and  does  not  operate  upon  any  concurrent  remedy  which  the 
creditor  may  have,  until  it  be  made  productive  in  satisfaction 
to  the  party ;  and,  therefore,  in  a  case  where  three  joint  cove- 
nantors made  default  in  payment  of  a  debt  secured  by  the 
covenant,  and  one  of  them  thereupon  gave  a  bill  for  the  amount, 
upon  which  bill  judgment  was  recovered  in  an  action  against 
him,  it  was  held  that  the  judgment  was  no  bar  to  an  action  on 
the  covenant  against  the  three  (q) . 

In  order  to  operate  as  a  merger,  the  subsequent  security  must 
be  effectual.  So  where  a  debtor  gave  an  equitable  charge  to 
ire  his  debt  containing  an  agreement  to  execute  a  legal  mort- 
gage, and  subsequently  executed  such  mortgage  accordingly, 
which  was  vitiated   by  an  intervening   act   of  bankruptcy,  it 


Bell,  8  Man.  ft  Gr. 

/  v.    //  iddowson,    1    ( '.   <V:   P. 

161.     Bee  Owen  v.  Soman,  3   Mac.  ft 

<;.  107;    Locking  v.  Parker,  L.  I«".  8  Oh. 

Bell  r.  Banks,  3  Man.  &Gh 
Twopenny  v.    Young,  '•'<   B.   &   < '. 
;         7.  dtton,  8  GL  &    D. 

351  ;    Bale)  v.  Earri  .  9  A.  &   E.  632  ; 

Norfolk  Mail.  Co.  v.MoJfamara,  8  Exoh. 


G28  ;  Antell  v.  Baker,  15  Q.  B.  20; 
Sharpi  v.  Qibba,  10  C.  B.  N.  8.  627  ; 
Bonier  v.  Mayor,  11  Jur.  N.  S.  566. 

(//)  Oriental  Financial  Corp.  v.  Overend, 
dun), i,  \  Co.,  L.  k.  7  Oh.  A.  M7(  aff. 
on  other  points,  I/.  K.  7  11.  L.  348. 
Bee  /',//  v.  Banki,  3  Man.  &  Gr.  258. 

(7).  Drake  v.  Mitchell,  3  East,  251, 
268  ;  Bell  v.  Banks,  vitp. 
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was  held  that  the  original  equitable   security  was  not  extin-     chap.  ixh. 
guished  (r) . 

A  creditor,  having  a  charge  on  certain  funds  of  his  debtor  for  No  merger 
a  part  of  his  debt,  does  not,  it  seems,  necessarily  extinguish  that  another1" 
charge  by  taking  a  subsequent  charge  on  the  same  fund  for  the  8eeurity  on 
whole  of  the  debt;  and  according  to  Miln  v.  Walton  (s),  and 
the  observations  in  the  judgment,  a  creditor  does  not  merge  his 
charge  on  the  debtor's  fund  by  taking  another  security  on  the 
same  fund,  for  both  the  sum  so  secured  and  another  sum  either 
due  to  himself  or  a  third  person.  In  that  case,  A.,  having 
moneys  in  the  hands  of  B.  his  agent,  gave  an  order  to  him  for 
payment  thereout  of  a  bill  of  exchange  then  in  the  hands  of  0. 
A.  afterwards  (with  the  privity  of  C.)  gave  an  order  to  B.  for 
payment  out  of  the  same  fund  of  any  current  bill  of  exchange 
given  by  him  (A.)  in  payment  for  a  certain  vessel  (including 
the  above-mentioned  bill),  and  shortly  afterwards  B.  discounted 
for  C.  the  first-mentioned  bill.  It  was  held  that  B.  was  entitled 
to  priority,  as  against  the  holders  of  the  other  bills,  in  respect 
of  the  bill  that  he  had  discounted  ;  and  that,  even  if  the  other 
parties  could  have  proved  an  agreement  for  substitution  of 
security  (which  they  could  not),  B.  might  not  have  lost  his 
right  of  priority  thereby. 

Express  or  implied  indications  of  intention  to  the  contrary  Merger 
will  prevent  merger  of  the  original  debt  or  security.     So,  a  contrary    y 
recital  in  the  subsequent  security  that  it  is  given  by  way  of  intention, 
further  or  additional  security  will  exclude  merger  (t).     And  an 
expression  in  an  original  security  of  an  intention  that  its  terms 
shall  continue  during  the  subsistence  of  the  debt,  will  apparently 
have  the  same  effect.     So  where  a  security  was  expressly  given 
to  cover  interest  at  7  per  cent,  as  long  as  anything  remains  on 
the  security,  it  was  held  that  though  the  judgment  discharged 
the  personal  covenant,  yet,  that  so  long  as  any  money  could  be 
recovered  in  an  action  for  foreclosure  or  redemption,  any  pro- 
perty comprised  in  the  security  remained  charged  to  cover  the 
difference  between  7  and  4  per  cent,  (it)  ;  it  being  a  different 

(r)  Exp.  Earvei/,  1  M.  &  Chit.  261.  N.  S.    772;    Cook  v.  Fowler,  L.  R.  7 

(s)  2  Y.  &  C.  C.  C.  354.  H.   L.   27  ;    Re   Roberts,   Goodchap  v. 

(t)   Twopenny  v.  Young,  3  B.  &  Cr.  Roberts,    14  Ch.   D.  49,  C.  A. ;    Exp. 

208;  Exp.  Pennell,  2  M.  D.  &  De  G.  Fewmgs,  Re  Sneyd,  25  Ch.  D.  338  ;  31 

273.  W.  R.   675;    48   L.   T.  616,   C.   A.; 

(u)  Popple  v.  Sylvester,  22  Ch.  D.  98.  Arbuthnot  v.  BunsilaU,  W.  N.  (1S90) 

See  also  Florence  v.   Jennings,   3   Jur.  36. 
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Indication 
of  contrary 
intention  by- 
conduct,  &c. 


question  where  interest  is  claimed  in  an  action  of  debt,  and 
where  it  is  claimed  in  a  foreclosure  or  redemption  suit  as  the 
price  of  redemption  (.r) . 

A  contrary  intention  so  as  to  exclude  merger  may  also  be 
shown  by  the  acts  of  the  parties,  or  generally  by  the  circum- 
stances of  the  transaction.  So  where  a  lessee  holding  under  a 
lease  for  forty-sis  years,  subject  to  a  lease  in  possession  for 
twenty  years,  deposited  his  lease  by  way  of  equitable  mortgage, 
and,  having  subsequently  purchased  the  residue  of  the  term  to 
which  his  lease  was  subject,  he  deposited  that  lease  also  with 
the  same  party  to  secure  a  further  sum ;  it  was  held  that  the 
circumstances  of  the  transaction  indicated  an  intention  that  the 
former  security  should  not  merge  in  the  latter,  and  that  both 
deposits  were  good  equitable  mortgages  for  the  sums  thereby 
respectively  secured  (y) 


Definition  of 
novation. 


Novation 
depends  on 

i 1 1 1 .  ntion. 


Section  III. 
Novation. 

i. — Of  Novation  generally. — The  benefit  of  a  security  may  be 
waived  by  the  acceptance  of  another  security  in  its  place,  though 
the  subsequent  security  is  not  of  a  higher  nature  than  the 
original  security  ;  and  this  kind  of  extinguishment  of  a  security 
was  called,  in  the  civil  law,  novatio. 

A  simple  novatio  is  where  the  debtor  remains  the  same,  and  a 
new  security  only  is  taken  ;  a  novatio  with  a  delegatio  is  where 
the  creditor  accepts  not  only  a  new  security,  but  also  accepts 
another  person  as  his  debtor  in  place  of  the  original  debtor  (z). 

It  has  also  been  seen  that  a  lower  security  will  generally  be 
merged  in  a  higher  security  subsequently  taken  by  the  same 
creditor  from  the  same  debtor  (a).  Where,  however,  two 
distinct  securities  of  equal  degree  are  successively  taken  for  the 
same  debt,  a  case  of  novation  may  arise.  Whether  this  will  be 
so  or  not  depends  upon  the  intention  indicated  by  express 
declaration,  or  by  inforenco  from  conduct,  or  tlio  circumstances 
of  tho  transact i mil 


(x)   I  '/>.    Fetdnffl,  Re  Sncyd,  nu/>.  at 

: 

(.//)  Exp.  Whitbread,  2  -M.  I).  &  DoG. 
416. 


(2)  Colqiilioun,  Sum.  Rom.  Civ.  Law, 
M.  1852     L866. 

{«)  Ante,  p.  1447. 
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A  bond  accepted  by  a  creditor  from  the  executor  of  his  debtor  chap.  lxh. 
in  lieu  of  the  original  bond  given  by  the  testator  was  held  to 
operate  to  discharge  the  former  security;  and  such  creditor 
could  not  take  advantage  of  a  general  devise  by  the  testator  for 
payment  of  his  debts  ;  nor  was  the  case  altered  by  the  fact  that 
the  substitution  of  the  bonds  arose  from  a  mistaken  notion  that 
the  remedy  on  the  original  bond  would  have  been  liable  to  be 
barred  by  the  statute  (b). 

It  is  for  the  owner  of  the  estate  to  show  that  it  was  dis-  Burden  of 
charged  by  the  taking  of  the  new  security,  and  not  for  the  pr0°  ' 
creditor  to  disprove  the  substitution  of   the  new  security  for 
the  old. 

The  mere  acceptance  of  a  personal  security  for  interest  in  Security  for 
arrear,  or  other  charge,  whether  express  or  implied,  is,  therefore,  Merest 
not  a  waiver  of  the  original  security,  even  if  a  receipt  be  given 
for  the  amount  (c),  though  it  is  considered  that  against  a  pur- 
chaser for  valuable  consideration  of  a  subsequent  interest  in  the 
estate  on  the  faith  of  an  assurance  (supported  by  the  receipt) 
that  no  interest  was  due  to  the  first  incumbrancer,  the  latter 
would  lose  his  remedy  against  the  estate  (d) . 

The  absence  of  any  mention  of  the  original  security,  and  the  Indication  of 
reservation  of  interest  at  a  different  rate  from  that  which  was 
secured  by  it,  have  been  treated  as  evidence  that  the  new  security 
was  taken  by  way  of  substitution  (e). 

In  order  to  constitute  a  valid  novation  coupled  with  a  delega-  Novation 
tion,  it  is  necessary  to  show  that  the  new  debtor  is  substituted  tion. 
for  the  original  debtor,  or,  in  other  words,  that  the  creditor  has 
intended  to  convert  the  new  debtor  into  his  sole  debtor,  and  to 
release  the  original  debtor  (/).  It  is  obviously  to  the  advantage 
of  the  creditor  to  have  two  debtors  and  to  retain  whatever 
solvency  or  right  of  proof  there  may  be  against  the  old  debtor, 
notwithstanding  the  constitution  of  a  new  debtor,  and  accord- 
ingly the  discharge  of  the  former  will  not  be  readily  presumed 
without  clear  evidence  that  such  was  the  intention  (g) . 


(b)  Shore  v.  Shore,  2  Ph.  378.  {e)  lie  Brettlc,  Brettle  v.  Burdett,  2 

\c)  Barrett  v.  Wells,  Prec.  Ch.  131  ;  De  G.  J.  &  S.  244. 

Hardwick  v.  Mynd,  1  Anst.  Ill  ;  Curtis  (f)  Bouse  v.  Bradford  Banking  Co., 

v.  Bush,  2  V.  &  B.  416;  Saunders  v.  (1894)   2  Ch.   32,   C.  A.;    aff.    (1894) 

Leslie,  2  Ba.  &  Be.  509  ;  Exp.  Rivolta,  A.  C.  586. 

W.  N.  (1882)  76,  C.  A.      See  Patten  (g)  Per  Kekewich,  J.,  (1894)  2  Ch. 

v.  Bond,  37  W.  R.  373.  at  p.  39.     See  as  to  dormant  partners, 

(d)  See  observations  of  Sir  A.  Hart,  Mobinson  v.  Wilkinson,  3  Pri.  538, 

Kemmis  v.  Stepney,  2  Moll.  85. 
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1         aned 
dealings  with 
new  firm. 


ii. — Novation  on  Change  in  Partnership  Firm. — Questions  as 

regards   novation   have  frequently  arisen  in  cases   of   change 

of   partnership,    and,   in   reference   thereto,   it   is    enacted   by 

sect.    17,   sub-sect.    3,   of    the    Partnership  Act,    1890  (//),   as 

follows : — 

"  A  retiring  partner  may  be  discharged  from  any  existing  liabilities 
by  an  agreement  to  that  effect  between  himself  and  the  members  of 
the  firm  as  newly  constituted  and  the  creditors,  and  this  agreement 
may  be  either  express  or  inferred  as  a  fact  from  the  course  of  dealing 
between  the  creditors  and  the  firm  as  newly  constituted." 

The  discharge  of  a  retiring  partner  cannot  be  effected  by  an 
agreement  made  merely  between  himself  and  the  members  of 
the  new  firm.  If  the  new  firm  adopts  the  debt,  the  mere 
acquiescence  in  the  arrangement  by  the  creditor,  as  by 
accepting  interest  from  the  new  firm  on  the  debt  which  they 
have  adopted,  will  not  debar  the  creditor  from  his  remedies 
against  the  old  firm  who  were  the  original  debtors  («').  In 
all  such  cases  in  order  to  discharge  the  retiring  partner  it 
must  be  found  as  a  fact,  not  only  that  the  arrangement 
between  that  partner  and  the  new  firm  was  brought  to  the 
knowledge  of  the  creditor,  but  that  the  creditor  has  consented 
to  the  arrangement,  and  has,  in  fact,  either  expressly  or 
impliedly,  from  his  course  of  dealing  with  the  new  firm, 
adopted  them  as  his  sole  debtors  (k). 

On  dissolution  of  a  partnership  between  two  persons  it  was 
agreed  between  them  that  one  of  them  should  continue  the 
business,  undertaking  all  the  liabilities  of  the  firm  ;  a  creditor 
of  the  firm,  with  full  knowledge  of  these  facts,  took  a  bill  for 
his  debt  from  the  continuing  partner  alone ;  it  was  held  that  by 
so  doing  the  creditor  had  shown  that  lie  relied  on  the  continuing 
partner  alone  for  the  payment  of  his  debt,  and  that  the  retiring 
partner  was  discharged  (/). 

Where  a  creditor  with  knowledge  of  change  in  a  firm  has 
continued  his  dealings  with  the  new  firm  for  a  considerable 
period,  slight  circumstances  will  show  that  he  had  accepted  the 
liability  of  the  now  firm  (m) ;  as  where  no  alteration  was  made 


(/,)  62  >V  64  Viet.  o.  39. 

A  iru  an   v.  Kirwan,  2  Or,  &  M. 

017  ;    Oough    v.    Vat  U  ,    l    I'm.    200  ; 

/;/.„   v.  Wyatt,  ■>  0.  &  P.  397.    Soo 

B<  Smith,  Knight  .y  Co.,  L.  R.  i  Oh.  A. 

/:     Tucker,    Tucker    v.    7 

I  Oh.  429. 


(A)  Lindloy  on  Partnership  (Gth  od.), 
p.  254. 

(/)  Thompson  v.  Perceval,  6  B.  &  Ad. 
.V'.i  ;  Evans  v.  Drummond,  4  Esp.  89  ; 
Reedy.  White,  6  Esp.  122. 

(m)  Exp.  Jackson,  1  Ves.  Jun.  132; 
Exp.  I'ce/e,  6  Vcs.  004. 
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in  the  mode  of  carrying  on  the  business,  the  account  continued,     chap.  lxii. 
and  the  existing  liabilities  discharged  or  diminished  from  the 
old  and  new  assets  indiscriminately  (it). 

So  where  money  had  been  deposited  with  a  firm  of  bankers  Taking  fresh 
and  deposit  notes  had  been  given  to  the  creditors,  and  upon  a  no^v^rm.10 
change  of  the  firm  a  circular  notice  of  the  change  was  sent  to 
all  the  creditors  of  the  firm ;  new  deposit  notes  were  given  in 
some  cases,  and  in  others  interest  was  paid  by  the  new  firm  on 
the  old  notes  ;  three  years  after  the  change  of  the  firm  the  bank 
stopped  payment  and  went  into  liquidation  ;  it  was  held  that  in 
each  case  there  had  been  a  complete  novation  (o) . 

Where  a  customer  of  a  bank  after  the  death  of  one  of  the 
partners  accepted  from  the  surviving  partner  a  fresh  deposit 
note  for  a  debt  due  from  the  bank,  it  was  held  that  there  was 
no  sufficient  evidence  of  novation  to  discharge  the  estate  of  the 
deceased  partner  Qj)  ;  but  it  was  held  otherwise  where  another 
customer  of  the  same  bank  withdrew  money  from  a  current 
account  and  placed  it  upon  a  deposit  account,  taking  a  deposit 
note  from  the  surviving  partner  (q). 

But  though  the  taking  of  a  new  security  for  an  old  debt  is  Reservation 

evidence   from  which  an  intention   to  discharge    the  retiring'      !?g:n 

o  o  against  re- 

partner  may  be  inferred,  the  case  is  otherwise  if  the  creditor  tiring  partner. 

expressly  reserves  his  right  to  look  to  the  retiring  partner  as 

well  as  to  the  continuing  partners  for  payment  (r). 

Stronger  evidence  of  intention  to  discharge  a  retiring  partner 
is  apparently  required  where  no  new  partner  is  introduced  into 
the  firm  than  where  a  new  partner  is  so  introduced  (s) . 

The  question  sometimes  takes  the  form  of  an  election  to  sue  Creditors 
the  new  firm  ;  as  where  the  retiring  partner,  not  having  given  ^^g  new 
notice  of  the  dissolution,  was  liable  by  estoppel  for  goods 
supplied  before  notice,  but  was  not  jointly  liable  with  the  new 
firm  which  contained  a  new  partner,  the  creditor  by  suing  the 
new  firm  for  the  goods  supplied  before  and  after  the  notice  had 
elected  to  discharge  the  retiring  partner  (t) . 


(n)  Bolfe  v.  Flower,  1  J.  C.  27.    And  (>•)  Bedford  v.  DeaHn,  2  B.  &  Aid. 

see  Commercial  Bank  of  India,  16  W.  It.  210. 

958,  L.  J.  (s)  See  Lodge  v.  Dicas,  3  B.  &  Aid. 

(o)  Bilboroiigh  v.  Holmes,  5  Ch.  D.  611  ;  David  v.  Ellice,  5  B.  &  Cr.  196; 

255.  the  rule  there  laid  down  that  in  such 

(p)  Be  Head,  Bead  v.  Head,  (1893)  cases  fresh  security  must  be  given  can- 

3  Ch.  426.  not  now  be  sustained.     See  Thompson 

(q)  Be  Head,  Head  v.  Head  (No.  2),  v.  Perceval,  5  B.  &  Ad.  925. 

(1894)  2  Ch.  236,  C.  A.  (t)  Scarfe  v.  Jardtnc,  7  App.  Cas.  345. 
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iii. — Novation  on  Amalgamation  of  Companies. — Where  a  new 
company  takes  over  the  assets  and  liabilities  of  a  company  in 
liquidation,  before  the  completion  of  the  winding-up  of  the 
latter,  whether  voluntarily  under  a  reconstruction  or  an  amalga- 
mation, or  compulsorily  by  or  under  the  supervision  of  the 
Court,  the  mortgagee  or  debenture-holder  will  generally  be 
either  satisfied  out  of  the  assets  of  the  old  company  before  the 
residue  of  such  assets  are  transferred  to  the  new  company,  or  he 
will  be  bound  by  an  arrangement  approved  of  by  the  prescribed 
majority  of  the  creditors  and  sanctioned  by  the  Court,  under 
which  he  must  look  solely  to  the  new  company  for  payment  for 
any  amount  of  his  claim  which  is  not  covered  by  the  value  of 
the  property  charged  («) .  Upon  completion  of  the  winding-up 
of  the  old  company  it  is  defunct,  and  no  further  claim  can  be 
made  against  it,  so  that  there  can  be  no  question  as  to  the 
continuing  liability  of  that  company  ;  the  only  question  which 
can  arise  is  as  to  whether  the  creditor  of  the  old  company  has 
so  adopted  the  new  company  as  his  debtor  in  the  place  of  the 
old  company  as  to  entitle  him  to  support  his  claim  as  against  the 
new  company. 

The  question  of  novation  as  regards  companies  is  of  import- 
ance to  mortgagees  of  policies  of  life  assurance  or  other  claims 
against  an  insurance  society  or  company,  inasmuch  as  it  would 
seem  that  a  mortgagor  may,  by  assenting  to  a  novation, 
change  the  character  of  the  security  without  the  mortgagee's 
consent. 

Thus  where  a  policy  of  life  assurance  was  assigned  by  way  of 
mortgage,  and  the  insuring  company  was  subsequently  amalga- 
mated with  another  company,  it  was  held  that  the  mortgagor, 
by  receiving  the  amalgamation  policies  and  thereafter  paying 
the  premiums  to  the  new  company,  had  adopted  the  latter  as 
his  sole  debtor,  and  that  the  mortgagee  was  bound  by  the 
novation  (x). 

In  ordi-r  to  create  a  novation  on  the  amalgamation  of  com- 
panies,  there  must  be  more  cogent  evidence  than  in  the  case  of 
ordinary  partnerships.  "  The  union  of  two  companies,  formed 
originally  under  scparato  deeds,  by  which  the  proprietors 
ten  i"  Hivi-ly  stipulated  for  a  limited  liability,  viz.,  a  liability  to 
the  ezteni  of  the  assets  and  of  the  oalls  duo  from  thomsolves,  is 


h'j  Bee  anUt  p,  1 183, 


(z)   Wtrtrinok't  Cat*,  16  S.  J.  767. 
Bee  Vivwn't  Date,  18  S.  J.  768. 
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a  very  different  thing  from  the  admission  of  a  new  partner  into  chap.  Lxn. 
an  existing  firm,  with  all  the  usual  consequences  of  such  an 
admission  ;  and  the  abandonment  by  a  creditor  of  a  written 
definite  contract  with  one  company  for  an  unwritten  engagement 
by  a  new  company,  to  be  arrived  at  through  the  medium  of  very 
special  arrangements  between  the  two  companies,  is  a  matter 
requiring  far  more  cogent  and  precise  proof  than  the  assumption 
by  a  continuing  customer  of  the  liability  of  the  firm  with  which 
he  continues  his  dealing  in  lieu  of  that  of  its  immediate  prede- 
cessor" (//). 

By  the  Life  Assurance  Companies  Acts  Amendment  Act, 
1872  (z),  it  is  enacted  as  follows : — 

Sect.  7.   "  Where  a  company,  either  before  or  after  the  passing  Regulations 
of  this  Act,  has  transferred  its  business  to,  or  been  amalgamated  as  to  nova- _ 
with,   another  company,   no  policy   holder   in   the  first-mentioned  tions  by  policy 
company   who    shall    pay   to  the    other   company   the    premiums 
accruing  due  in  respect  of  his  policy,  shall,  by  reason  of  any  such 
payment  made  after  the  passing  of  this  Act,  or  by  reason  of  any 
other  act  done  after  the  passing  of  this  Act,  be  deemed  to  have 
abandoned  any  claim  which  he  would  have  had  against  the  first- 
mentioned  company  on  due  payment  of  premiums  to  such  company, 
or   to  have  accepted   in   lieu   thereof   the   liability   of    the    other 
company,   unless  such   abandonment    and    acceptance   have   been 
signified  by  some  writing  signed  by  him  or  by  his  agent  lawfully 
authorized." 

If  any  policy  holder,  whether  a  member  or  not,  with  know-  Endorsement 
ledge  of  the  items  of  the  union  between  two  societies,  has  his  °  po  lcy' 
policy  indorsed  with  an  indorsement  which  purports  to  create  a 
new  contract  with  the  amalgamating  society,  there  is  nova- 
tion (a).  So  if  any  policy  holder,  whether  a  member  or  not, 
even  without  a  knowledge  of  the  particulars  of  the  arrangement, 
has  his  policy  so  indorsed,  a  novation  takes  place  (b).  So  where 
the  policy  holder  executed  the  deed  of  settlement  of  the  new 
company  (e). 

So  where  a  policy  holder,  whether  a  member  or  not,  claims  Receipt  for 
and  receives  a  bonus  from  the  new  society,  and  gives  a  receipt    onus' 
in   writing    for   it    as    being   a   bonus    distinctly   from   that 
society  (cl). 

(y)  Per  Lord  Hatherley,   C,  in  Re  (b)  Griffiths'  Case,  L.  R.  6  Ch.  A.  374. 

Family  Endowment  Soe.,  L.  R.  5  Cb.  A.  (c)  Fleming's  Case,  L.  R.  6  Ch.  A.  393. 

118,  at  p.    133.     See  also  Re  Anchor  \d)  Re  Anchor  Assurance  Co.,  L.  R. 

Assurance  Co.,  L.  R.  5  Cb.  A.  632,  at  5    Ch.    A.    632.     See   Re    Times   Life 

p.  638.  Assurance,   $c.    Co.,   L.   R.   5    Ch.  A. 

(z)  35  &  36  Vict.  c.  41.  381;  Spencer's  Case,  L.  R.  6  Ch.  A. 

{a)  Re  Evans'  Claim,!,.  R.  16  Eq.  354.  362. 
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ohap.  lxii.  Before  the  passing  of  this  Act  it  was  held  that  in  order  to 
show  that  there  had  been  a  novation  on  the  amalgamation  of 
two  insurance  companies,  it  was  not  necessary  for  a  new  policy 
to  be  taken,  or  for  the  old  policy  to  be  indorsed,  or  that  there 
should  be  any  agreement  in  writing  by  the  insured  to  look  for 
payment  to  the  new  company  in  substitution  for  the  old 
company,  but  that  the  contract  of  novation  might  be  proved  by 
implication  from  the  conduct  of  the  insured  (e).  It  was  also 
held  that  if  a  policy  holder,  not  being  a  member,  was  merely 
furnished  with  notice  by  a  circular  not  containing  the  whole 
arrangement,  that  would  not  be  sufficient  (/). 

If,  with  knowledge  of  the  mutual  arrangement  and  the  terms 
thereof,  a  policy  holder,  not  being  a  member  and  not  having  his 
policy  indorsed,  paid  his  premiums  to  the  amalgamating  society 
at  their  office,  and  received  the  receipt  as  of  that  society  without 
more,  even  that  was  formerly  sufficient  to  create  novation.  "  If 
he  knows  all  that  has  been  done,  and  takes  the  receipts  from 
the  new  company,  that  will  be  an  acceptance  of  the  new 
company  "  (g)  ;  but  not  where  the  receipt  implied  an  incorpora- 
tion rather  than  a  transfer  of  the  business  (h) ;  nor  where  an 
annuitant  received  his  annuity  from  the  new  company,  but 
refused  to  join  in  the  transfer  («). 

It  is  conceived  that  the  above  rules,  or  the  principles  on  which 
they  are  founded,  would  now  apply,  with  necessary  modifications, 
to  claims  of  creditors  against  amalgamating  companies,  other 
than  companies  coming  within  the  Act  above  referred  to. 

With  regard  to  novation  in  cases  relating  to  companies,  other 
of"  1872*  *nan  cases  of  policies  of  life  assurance  coming  under  the  pro- 

visions of  the  Act  of  1872,  the  following  points  have  been 
decided. 

In  the  case  of  companies,  no  less  than  in  the  case  of  partner- 
ship firms,  in  order  to  constitute  a  novation  so  as  to  entitle  a 
creditor  to  sue  or  prove  in  winding  up  against  the  company  to 
which  the  business  and  liabilities  of  the  company  originally 
liable  havo  been  transferred,  it  must  be  tripartite  ;  the  creditor, 


Decisions 


All  pa  1 1 

ten   ted  mu.st 

concur. 


(<•)  Host's  Gate,  1  Ch.  D.  307,  C.  A. ; 
,  :;  Oh.  I).  884,  0.  A. 

(f)  /.'•  ifancht  tert$c.A$80oiationCo.t 
L.K. 6 Ch. A. 640;  Si  .//" hor  Assurance 
Co.,  L.  l:.  ■'>  Oh.  A.  682. 

Co)  National  Provincial,  $o.  Sooiety, 

g    I     i        1)6,    313  ;     The     'J'inir.H     Life    Ass., 

L.    K.    >r>  Ch.   A.   381,    894  ;  ' locker's 


fuse,  3  Ch.  D.  1,  C.  A. ;  Miller's  Case, 
3  Ch.  I).  31)1,  C.  A.  But  sec  Conquest'' s 
Case,  1  Ch.  D.  334,  C.  A. 

(h)  Manchester,  §c.  Ass.  Co.,  L.  R. 
6  Ch.  A.  640. 

(()  Jin/in  and  London  Life  Ass.  Co., 
L.  It.  7  Ch.  A.  051. 
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the  original  debtor,  and  the  new  debtor  must  all  be  parties     chap.  lxii. 
to  it  (/,-). 

A  company  granted  an  annuity,  charged  upon  the  assets  of 
the  company,  and  was  subsequently  dissolved,  and  its  assets 
were  transferred  to  another  company ;  the  annuitant  received 
his  annuity  under  the  grant  from  the  old  company  up  to  the 
amalgamation,  and  afterwards  from  the  new  company,  and  gave 
receipts  in  the  name  of  that  company ;  his  grant  was  never 
exchanged  for  a  grant  from  the  new  company,  and  he  was  never 
asked  to  enter,  nor  did  he  enter,  into  any  express  contract  with 
the  new  company ;  it  was  held  that  there  was  no  sufficient 
indication  that  he  had  accepted  the  new  company  in  substitution 
for  the  old  company,  as  he  might  well  have  supposed  that  the 
new  company  paid  the  annuity  out  of  the  assets  of  the  old 
company,  and  as  their  agents  (/). 

Where  an  annuitant  had  rejected  a  proposal  that  his  contract 
with  the  company  who  granted  the  annuity  should  be  transferred 
to  another  company,  it  was  held  that  his  receipt,  with  knowledge 
of  the  amalgamation,  of  his  annuity  from  the  new  company  did 
not  constitute  a  novation  (m). 

Where  the  business  of  a  banking  company,  of  which  a  person 
was  a  creditor  for  a  sum  on  deposit  at  interest,  was  transferred 
to  another  company,  and  the  creditor  himself  received  no  notice 
of  the  transfer,  but  until  the  new  company  was  being  wound 
up  the  interest,  as  it  became  due,  was  sent  to  an  agent  of  the 
creditor  together  with  letters  headed  with  the  name  of  the  new 
company,  it  was  held  that  the  creditor  was  not  shown  to  have 
accepted  the  new  company  as  his  debtor  in  substitution  for  the 
old  company  (n) . 

(k)  Re  Manchester  and  London  Life,  (m)  He  Lndia  §  London  Life  Assurance 

$c.  Assoc,  L.  R.  9  Eq.  643,  at  p.  649,       Co.,  L.  R.  7  Ch.  A.  651. 
per  Bacon,  V.-C.  («)  Re  Commercial  Bank  of  Lndia  and 

(I)  Re  Family  Endowment  Soc,  L.  R.  the  East,  16  W.  R.  958.  See  also  Re 
5  Ch.  A.  118,  132,  137.  Smith,  Knight  §  Co.,  L.  R.  4  Ch.  A. 

662,  ante,  p.  1452. 
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Part  IX. 

OF  CONTRACT  SECURITIES  (OTHER  THAN  MORTGAGES)  FOR 
DEBTS  AND  LOANS. 


CHAPTER  LXIII. 

OF  PLEDGES. 

Section  I. 

Of  Ordinary  Pledges  or  Pawns. 

Definition  i. — Nature  and  Effect  of  a  Pledge  or  Pawn. — A  pledge  or  pawn 
of  pledge.  ^£Qr  these  words  are  used  indifferently  in  English  law  to  express 
the  same  kind  of  transaction)  has  been  defined  by  Sir  William 
Jones  as  "  a  bailment  of  goods  by  a  debtor  to  his  creditor  to  be 
kept  till  the  debt  is  discharged"^/).  Lord  Holt,  discussing 
the  different  kinds  of  bailments  in  Coggs  v.  Bernard  (b)  (the 
leading  case  on  the  subject),  says  that  a  pledge  is  "when  goods 
or  chattels  are  delivered  to  another  as  a  pawn,  to  be  a  security 
to  him  for  money  borrowed  of  him  by  the  bailor ;  and  this  is 
called,  in  Latin,  vadium,  and  in  English,  a  pawn  or  pledge." 

Pothier  gives  a  somewhat  similar  definition,  saying  that  a 
pledge  or  pawn  is  a  contract  by  which  the  debtor  gives  to  his 
creditor  a  thing  to  detain  as  a  security  for  his  debt  which  the 
preditor  is  bound  to  return  when  the  debt  is  paid  (c).  Mr.  Jus- 
tice Storey  ((f)  points  out  that  though  these  definitions  are  in  the 
main  sufficiently  descriptive  of  the  nature  of  the  contract  of 
pledge,  they  are  limited  to  cases  where  a  thing  is  given  as  a 
mere  security  for  a  debt,  but  that  a  pawn  may  well  bo  given 
as  a  security  for  any  other  engagement;  he  therefore  defines 

(a)  Jones  00  Bailments,  117.  (e)  Pothier,  do  NautisRcment,  Art. 

2  l,.|.  Baym.  909,  918.  Prelim,  n.  2. 

(rt)  Story  on  Bailments,  8.  286. 
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pledge  to  be  "  a  bailment  of  personal  property  as  a  security  for    chap.  lxtii. 
some  debt  or  engagement." 

It  is  of  the  essence  of  the  contract  that  the  thing  should  be  Debt  essential 
delivered  as  a  security  for  some  debt  or  engagement  of  the      p  e  °e* 
pledgor  or  some  other  person,  and  it  may  be  for  any  debt  past 
or  future,  and  upon  condition  or  absolutely,  and  for  a  limited  or 
indefinite  time  (e)  ;  and  it  may  be  express  or  implied,  and  for 
any  engagement  or  contract  whatever  (/). 

A  pledge  or  pawn  being  a  species  of  bailment,  actual  or  con-  Delivery 
structive  delivery  of  the  thing  pledged  is  an  essential  element  piej^  to 
of  the  contract ;  without  delivery,  the  pledgee  obtains  no  right 
of  property  in  the  thing  ;  and  if  he  parts  with  the  thing  he 
generally  loses  the  benefit  of  his  security  (#). 

Herein  lies  an  important  distinction  between  a  pledge  and  Pledge  and 
a  mortgage.     Transfer  of  possession  is,  as  has  been  seen,  not  distmguished. 
essential  to,  and  in  practice  seldom  accompanies,  a  mortgage 
transaction,  which  is  effected  by  means  of  a    conveyance  or 
assurance  of  the  title. 

A  mortgage  passes  the  whole  legal  interest  conditionally  to  Difference  as 
the  mortgagee.     If  the  thing  mortgaged  is  not  redeemed  at  the  mortgagee 
specified  time,  the  mortgagee's  title  becomes  absolute  at  law,  and  pledgee, 
but  in  equity  enforceable  only  by  foreclosure  or  sale,  and  in  the 
meantime  subject  to  the  mortgagor's  right  to  redeem.    So,  when 
there  is  a  deposit  of  title  deeds,  the  Court  treats  that  as  an  agree- 
ment to  execute  a  legal  mortgage,  and,  therefore,  as  carrying 
with  it  all  the  remedies  incident  to  such  a  mortgage  (/>).     But 
in  the  case  of  a  pledge,  the  pledgee  has  a  special  property  only 
in  the  goods  pledged  to  detain  them  for  his  security,  the  general 
property  continuing  in  the  pledgor  (/). 

It  has  been  seen  (J)  that  the  Courts  of  Equity  found  it  neces-  Redemption 
sary,  in  order  to  mitigate  the  hardship  arising  from  a  strict  °  p  e  ge' 
enforcement  of  the  express  terms  of  a  legal  mortgage,  imposed 
upon  the  mortgagee  the  obligation  to  allow  the  mortgagor  to 
redeem  on  payment  of  principal,  interest,  and  costs,  notwith- 
standing that  a  forfeiture  had  been  incurred  at  law  by  non- 
payment on  the  day  named  in  the  contract.  In  the  case  of 
pledges,  however,  no    such   interference    has  been  necessary. 

(e)  Exp.  Ockenden,  1  Atk.  236  ;   Coles  (A)  Carter  v.  Wake,  4  Ch.  D.  605. 

v.  Jones,  2  Vern.  692.  (i)  Jones  v.  Smith,  2  Ves.  Jim.  372, 

(/)  Story  on  Bailments,  s.  300.  at  p.  378;  Lickbarrow  v.  Mason,  2  T.  R. 

Iff)  Ryallv.  Roll-,  1  Atk.   164.     See  63. 
Reeves  v.  Capper,  5  Bing.  N.  C.  140,  141.  (j)  Ante,  p.  11. 
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Foreclosure. 


T(  nder  re- 
goods 
in  pledgor. 


According  to  the  well-settled  terms  of  a  contract  of  pledge,  even 
if  a  time  is  fixed  for  redemption,  the  effect  is  merely  to  render 
exerciseable,  on  default  in  payment  at  the  appointed  time,  the 
pledgee's  right  of  sale  ;  hut  if  he  does  not  choose  to  exercise  the 
power,  he  will  still  retain  the  chattels  as  a  pledge  subject  to 
redemption  on  tender  of  the  money  due,  when  his  special  pro- 
perty will  be  determined  (k)  and  he  will  be  compellable  to 
restore  the  property  to  the  pledgor  (/) . 

Neither  prescription  nor  the  Statutes  of  Limitation  run  against 
the  right  of  redemption  [after  the  'day  fixed  for  payment  (m). 
However,  after  a  long  lapse  of  time,  if  no  claim  for  a  redemp- 
tion is  made,  the  right  will  be  deemed  to  be  extinguished  ;  and 
the  property  will  be  held  to  belong  absolutely  to  the  pledgee  (n). 

In  the  case  of  an  ordinary  pledge,  where  no  time  is  fixed  for 
redemption,  it  has  been  held  that  the  pledgor  may  redeem  at  any 
time  during  his  own  life,  but  that  no  right  of  redemption  will  be 
allowed  after  his  death,  the  right  being  personal  to  him  (o) . 

Inasmuch  as  the  contract  of  pledge  is  construed  and  enforced 
in  strict  accordance  with  its  terms  and  the  legal  rights  of  the 
parties,  it  follows  that  a  decree  for  foreclosure  cannot  be  made 
at  the  instance  of  a  pledgee,  for  foreclosure  is  merely  the  removal 
of  a  stop  put  by  equity  on  the  enforcement  by  a  creditor  of  his 
legal  remedies  under  his  security  (p).  If,  however,  a  pledgor 
brings  an  action  for  redemption  against  the  pledgee,  who  refuses 
to  restore  the  property,  the  dismissal  of  such  an  action  is  tanta- 
mount to  foreclosure ;  and  the  usual  decree  orders  that  the 
pledgor  shall  redeem  within  a  certain  time  or  be  foreclosed  (q). 

Upon  tender  by  the  pledgor  of  the  debt,  the  property,  not- 
withstanding  the  pledgee's  refusal  to  accept  payment,  is  revested 
immediately  without  claim  or  reconveyance  (r).  A  pledgor 
may  sue  for  goods  detained  after  tender  (s)  ;  but  it  seems  that 
the  property  would  not  bo  revested  on  tender  by  one  of  several 
joint  owners  (().     The  necessity  of  actual  payment  on  tender  in 


(yCon 


278. 

Ytlv. 


MortittdaU  v.  Smith,  1  Q.  B. 
Bank  of  Nine  Smith  Wales  v. 
nor,  1 1  A  pp.  <  'as.  278  at  p.  282. 

a  y,  b.  8 16. 
Kemp  v.  Westbrook,  1  Ves.  Ben, 

Story,  h.  846.    See  Loekwood  v. 

2  A  i  k.  303,  a  '■■•!  '  "f  m<. i  bgagi  , 
Rateliff  v.   Davis,    l    Bui  tr.  29  ; 

:  .    .    A',  mp  v.  West  brook,  *"/>. 

Carter  v.  Wake,  l  Oh.  i>.  605. 


(q)  Sec,  for  forms  of  order,  Seton  on 
Decrees,  ."<ili  ed.  p.  1G62. 

M  Noy,  i:57  ;  Rateliff  v.  Davis, 
1  Bulntr.  29 ;  Cro.  Jac.  244  ;  Coyija  v. 
Bernard,  Ld.  Etaym.  909;  Tsaack  v. 
c/nl,  'J  Bulstr.  306;  Hyatt  v.  Bowles, 
1  At.k.  167. 

Is)   5  Com.  Dig.  1  ISA. 

\t)  May  v.  Harvey.  13  East,  107  ; 
Harper  v.  Qodsett,  L.  It.  6  Q.  B.  422. 
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order  to  revest  the  property  in  the  pledgor  is  not  done  away    chap,  lxiii. 
with  by  the  fact  that  the  pledgee  has  set  up  a  claim  to  the 
absolute  ownership  of  the  goods  («) . 

ii. — Delivery  of  Possession. — Delivery  of  possession  may  be 
either  actual  or  constructive  and  symbolic.  What  is  sufficient 
to  constitute  a  constructive  delivery  is  sometimes  a  matter  of 
nicety  (.r). 

If  actual  delivery  be  from  circumstances  impossible,  construe-  Constructive 
tive  delivery  will  be  sufficient  (//) .  So,  in  the  case  of  an  assign-  e  lvery' 
ment  of  a  ship  at  sea  (s),  or  in  a  foreign  port  (a),  the  delivery 
of  the  muniments  of  title  (attended  with  such  formalities  as  the 
statute  law  requires)  will  be  sufficient ;  so  also  the  delivery  of 
bills  of  lading  of  goods  at  sea(Z>),  or  warrants  of  goods  in 
transitu  (c). 

Similarly,  where  actual  delivery  has  been  made  as  nearly 
as  may  be,  as  where  goods  are  bulky  and  are  in  a  warehouse 
and  the  key  of  the  warehouse  is  delivered  (d) . 

So,  also,  where  goods  were  stored  in  a  customs  warehouse, 
subject  to  customs,  freight,  and  storage,  a  note  of  the  pledge 
thereof,  entered  in  the  book  of  the  customs  officer,  was  held  to 
be  a  sufficient  constructive  delivery  (c). 

The  possession  from  the  symbolical  delivery  by  a  key  or  bill 
of  lading  cannot,  it  would  seem,  be  affected  by  possession  being 
gained  by  means  of  a  false  key  or  false  bill  of  lading  (/). 

Again,  the  delivery  of  part  of  goods  may  be  a  delivery  in  the  Delivery  of 
name  of  the  whole ;  and,  if  such  is  shown  to  be  the  intention  of  j^  namegof  3 
the  parties,  partial  delivery  may  constructively  operate  as  a  "whole, 
sufficient  delivery  of  the  whole  (g)  ;  but  it  seems  that  the  burden 
of  proof  lies  on  the  party  asserting  that  such  was  the  inten- 
tion (A).     It  has  been  laid  down    that  "the  delivery  of  part 
operates  as  a  constructive  delivery  of  the  whole  only  where  the 
delivery  of  part  takes  place  in  the  course  of  the  delivery  of  the 

(u)   Youngmann  v.  Bricsemann,  W.  N.  (d)   West  v.  Skip,  1  Ves.  Sen.  244  ; 

(1892)  162.  Smithy.  Smith,  Stra.  255.     See Meyer- 

(;>•)  SeeMartinv.  Reid,  11  C.  B.  N.  S.  stein  v.  Barber,  L.  R.  2  C.  P.  38,  at 

730,  739;  Donald  v.  Suckling,  L.  R.  1  p.  52 ;  Hilton  v.  Tucker,  39Ch.D.  669. 

Q.  B.  587.  (e)  Young  v.  Lambert,  L.  R.  3  P.  C. 

(y)  James  v.  Whitbrcad,  11  C.  B.  406  ;  142. 

Maughan  v.  Sharpe,  17  C.  B.  N.  S.  483,  (/)  Meyerstein  v.  Barber,  sup. 

and  cases  cited  inf.  (g)   Crawshay  v.  Eades,  1  B.  &  Cr.  181 ; 

(s)  Atkinson  v.  Mating,  2  T.  R.  462.  Tanner   v.    Scovcll,    14  M.   &  W.  28 ; 

(a)  Exp.  Batson,  3  Bro.  C.  C.  362.  Hammond  v.  Anderson,  1  B.  &P.  N.  R. 

(£)   Broion  v.  Eeathcote,  1  Atk.  160  ;  69. 

Barber  v.  Meyerstein,  L.  R.  4  H.  L.  317.  (/')  Kemp  v.  Talk,  7  App.  Caa.  573, 

(c)  Exp.  Flyn,  1  Atk.  185.  586. 
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whole,  and  the  taking  possession  by  the  buyer  of  that  part  is  the 
acceptance  of  constructive  possession  of  the  whole"  (/). 

Warrants  or  orders  for  delivery  of  goods,  by  indorsement  or 
otherwise,  are  documents  of  title,  the  delivery  of  which  may 
pass  the  property  in  the  goods  by  way  of  pledge  without 
physical  change  of  possession  (/>•) .  So  where,  upon  a  verbal 
agreement  for  a  loan  on  the  security  of  furniture  belonging  to 
the  borrower  which  was  stored  in  a  warehouse,  the  borrower 
signed  and  handed  to  the  warehouseman  a  delivery  order,  it  was 
held  that  the  transaction  was  a  pledge,  and  that  the  delivery 
order  was  equivalent  to  actual  possession  by  the  lender,  not 
requiring  registration  as  a  bill  of  sale  (7) .  But  wharfingers' 
certificates  that  goods  are  lying  at  a  specified  place  ready  for 
delivery  are  not  sufficient  to  pass  the  property  in  the  goods  (m). 

It  is  not  essential  to  a  pledge  that  the  delivery  of  the  goods 
should  be  contemporaneous  with  the  advance  ;  it  is  sufficient  if 
the  goods  are  delivered  within  a  reasonable  time  after  the 
advance,  in  accordance  with  a  contract  to  pledge  (»). 


Pledge  must         ill. — Title  of  Pledgor. — It  is  not  indispensable  that  the  pledge 

be  by  or  with  g^Q^^  belong  to  the  pledgor ;  it  is  sufficient  if  it  is  pledged 

owner.  with  the  authority  or  consent  of  the  owner  (o).     The  pledgor 

impliedly  undertakes  that  he  has  an  interest  in  the  pledge,  and 

that  it  shall  be  made  effectual  to  answer  the  obligation  (p). 

A  power  of  attorney  to  sell  and  dispose  of  government  secu- 
rities does  not  authorize  the  donee  to  pledge  them  (q). 

A  pledge  of  goods  by  a  person  in  possession,  who  is  not  the 
true  owner,  will  in  all  cases  be  good  as  between  the  parties 
themselves,  but  the  question  whether  the  true  owner  can  assert 
his  own  superior  right  of  property  will  depend  upon  the  circum- 
stances attending  the  transaction  (r). 

If  goods  are  sold  or  agreed  to  be  sold,  but  the  sale  has  not 
been  completed  by  reason  of  the  goods  not  having  been  delivered 


Hale  of  I 
Act,  1 


(i)  /'</■  "Willis,  J.,  in  Bolton  v. 
Lancashire  and  Yorkshire  Rail,  Co., 
L.  It.  l  0.  P.  431,  ai  p.  440. 

(  harl  worth  v.Mills,  (1892)  A.  C. 
231. 
(/)  Grigg  v.  National  Guardian  Ass. 

1891)  8  Ch.  206. 
(;«)   Ounn  v.  liijfr/.inr,  Ynuijhan  §  Co., 
J,.  I.'.   10  (  I..  A.   I'll. 

Hilton  v.  Tueker,  39  Oh.  D.  869. 
Bee,  a  to  >■  i'n  a]  t"  deliver  up  poesea- 
Fi.,n  of  goods  purraant  to  contract, 


West  v.  Skip,  1  Ves.  Son.  239,  at  p.  244. 

(o)  Story  on  Bailments,  s.  291.  Sec 
Nahmaschinen  Tabrik  Gesellschaft  v. 
Tickford  #  Co.,  W.  N.  (1888)  140. 

(/))    Story  on   llnilincnts,  s.  31 1.     Seo 

per  Pollock,  0.  B.,  in  Cheeseman  v. 
Exalt,  8  Kxdi.  341. 

(</)  Joumenjoy  Coondoo  v.  Watson, 
9  App.  Oas.  661,  I'.  O. 

(>■)  Story  on  Bailments,  s.  291 ;  Garth 
v.  Howard,  6  0.  &  P.  346,  350. 
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to  the  purchaser,  or  of  the  purchase-money  not  having  been    chap.  mn. 
paid,  the  seller  or  purchaser,  as  the  case  may  be,  in  possession 
of  the  goods,  can  effectually  pledge  them  to  a  person  acting 
bond  fide  and  without  notice,  so  as  to  oust,  to  the  extent  of  the 
security,  all  claim  or  lien  of  the  other  party  to  the  sale. 

By  the  Sale  of  Goods  Act,  1893  (s),  it  is  enacted  as  follows  : — 

Sect.  25. — "  (1.)  Where  a  person  having  sold  goods  continues  or  Seller  or 
is  in  possession  of  the  goods  or  of  the  documents  of  title  to  the  goods,   Duyer  in 
the  delivery  or  transfer  to  that  person,  or  by  a  mercantile  agent  P')Ssessi°n 
acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale, 
pledge,  or  other  disposition  thereof,  to   any  person  receiving  the 
same  in  good  faith  and  without  notice  of  the  previous  sale,  shall  have 
the  same  effect  as  if  the  person  making  the  delivery  or  transfer  were 
expressly  authorized  by  the  owner  of  the  goods  to  make  the  same. 

"  (2.)  Where  a  person  having  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession  of  the  goods  or 
the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that 
person,  or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or 
documents  of  title,  under  any  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and 
without  notice  of  any  lien  or  other  right  of  the  original  seller 
in  respect  of  the  goods,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  were  a  mercantile  agent  in  posses- 
sion of  the  goods  or  documents  of  title  with  the  consent  of  the  owner. 

"  (3.)  In  this  section  the  term  '  mercantile  agent'  has  the  same 
meaning  as  in  the  Factors  Act." 

But  in  cases,  other  than  those  of  incomplete  sales  of  goods, 
the  statute  does  not  apply  ;  and  accordingly,  in  such  cases,  as 
against  the  real  owner,  the  pawnee  will  not  acquire  a  special 
property  in  the  chattel  if  the  person  who  assumes  to  pledge  be 
himself  without  title,  for  the  pawnee  can  have  no  greater  right 
than  the  pawnor  (t).  A  custom  that  a  pledge  by  a  stranger  in 
market  overt  in  London  binds  the  owner  is  bad  (it). 

A  partner  having  power  to  borrow  has  an  implied  authority  Pledges  by 

to  pledge  the  chattels  of  the  firm  to  secure  the  payment  of  a  Partners- 

present  loan  or  an  antecedent  debt  (v) .      And  one  of  several 

persons,  who  join  in  the  purchase  of  goods  to  be  sold  for  their 

common  profit,  has  a  similar  authority  to  bind  his  co-adventurers 

by  pledge  of  the  goods  (ir). 

The  mere  possession,  obtained  through  false  representations,  Fraudulent 

possession. 
(s)  56  &  57  Vict.  c.  71.  (»)  Exp.  Bonboners,  8  Ves.  540  ;  But- 

(t)  Hooper  v.   Ramsbottom,  4  Camp.       chart  v.  Dresser,  4  De  G.  M.  &  G.  542  ; 

121  ;   Cheeseman  v.  Exall,  6  Excb.  341  ;       Brounrigqv.  Rae,  5  Exch.  489;    Gordon 

Waller  v.  Hanger,  3  Bulstr.  17  ;   Wookey       v.  Ellis,  7  Man.  &  Gr.  607. 

v.  Pole,  4  B.  &  Aid.  1,  at  p.  15.  (w)  Held  v.  Hollingshead,  4  B.  &  Cr. 

(m)  Shep.Abr.  Customs;  Plowd.243;        867  ;  Re  Goller,  1  Rose,  297.     See  53  & 

Bro.  Abr.  Prerog.  5  ;    Fitzb.  Custom,       54  Vict.  c.  39,  s.  5. 

pi.  2;  Hartopp  v.  Hoare,  3  Atk.  44,  52. 
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limited  owner. 


of  a  document  of  title  to  a  chattel  will  not  support  the  title  of 
a  bond  fide  pawnee  of  the  chattel  for  value,  though  without  notice 
of  the  pledgor's  want  of  title  (,r)  ;  and  even  where  the  pawnor 
remaining  in  possession  for  a  limited  purpose  under  the  original 
contract  to  pawn,  or  by  the  fraudulent  use  of  a  document  of 
title  affects  to  pledge  the  chattel  to  another,  the  right  remains 
in  the  first  pawnee,  though  the  second  has  actually  obtained 
possession  and  sold  the  chattel  (y). 

The  general  rule  at  common  law  is  that,  to  make  a  sale  or 
pledge  valid  against  the  owner  of  the  goods  sold  or  pledged,  it 
must  be  shown  that  the  seller  or  pledgor  had  authority  from  the 
owner  to  sell  or  pledge  as  the  case  may  be.  If  the  owner  of  the 
goods  has  so  acted  as  to  clothe  the  seller  or  pledgor  with 
apparent  authority  to  sell  or  pledge,  he  is  at  common  law  pre- 
cluded, as  against  those  who  have  been  induced  bond  fide  to  act 
on  the  faith  of  the  apparent  authority,  from  denying  that  he 
had  given  such  authority,  and  the  result  as  to  them  was  the 
same  as  if  he  had  really  given  it  (z). 

The  sale  by  a  person  allowed  by  the  true  owner  to  have 
possession  of  the  goods,  so  that  he  is  able  to  hold  himself  out  as 
owner,  probably  only  binds  the  true  owner  (except  in  cases  of 
incomplete  sales)  where  the  possessor,  from  the  nature  of  his 
employment,  had  prima  facie  a  right  to  sell  (a). 

A  mortgagor  of  stock  in  trade  left  in  possession  thereof  to 
enable  him  to  carry  on  his  business  has  no  power  to  pledge  the 
goods,  by  reason  of  the  mortgagee's  acquiescence  in  his  retaining 
possession  thereof. 

Nor  is  the  mortgagor  the  agent  for  sale  of  the  mortgagee 
within  the  Factors  Acts  (/>). 

Where  the  circumstances  are  such  as  to  put  the  pledgee  on 
inquiry,  he  will  not  acquire  a  good  title  to  goods  or  securities 
against  the  true  owner,  unless  he  has  satisfied  himself  by 
reasonable  evidence  that  the  pledgor  has  primd  facie  authority  to 
pledge  them  (c). 

1 E  the  pledgor  has  only  a  limited  title  to  the  thing,  as  for  life 
or  far  years,  ho  may  still  pawn  it  to  the  extent  of  his  title  ;  but 
when  thai  expires  the  pledgee  must  surrender  it  to  the  person 

oy  Kingiford  \.  Merry,  1  11.  &  N. 
50  I ;  /."»</'  v.  Attenborough,  1  B.  &  S. 
831. 

//  .  ■, .  Capper,  ■'•  Bing.  N.  ' !. 
186  ;  Barber  v.  3f<  yereti  in,  L.  R.  I 
J I    L.  317,  al  p.  881. 

Pei    Blackburn,    J.,   is    Cole    v. 


North  Western   Bank,  L.  R.  10  C.  P. 
354,  ai  p.  863. 

(«)  Higgons  v.  Burton,  26  L.  J.  Ex. 
342. 

[b)  Joseph  v.  Webb,  1  C.  &  E.  262. 

(c)  MulvilU  v.  Muneter  and  Leinster 
Bank,  27  L.  It.  Ir.  379. 
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who  succeeds  to  the  ownership  (d) .     And  the  bailee  of  goods  of    chap.  lxih. 
tenants  in  common  cannot,  by  direction  of  one  of  them,  justify 
a  pledge  of  the  whole  (e) . 

The  same  rule  applies  to  any  other  special  interest  or  special 
property  in  a  thing,  such  as  a  lien  or  a  right  by  a  former  pledge, 
which  may  be  again  pledged  to  the  extent  of  such  lien  or  right, 
although  not  beyond  it  (,/'). 

iv. — The  Subject-matter  of  Pledges. — Inasmuch  as  delivery  of 
possession,  actual  or  constructive,  is  an  essential  element  of 
pledge,  only  such  things  as  are  capable  of  such  delivery  can  be 
the  subject  of  pledge  ({/).  These  are  ordinarily  goods  and 
chattels ;  but  money  and  negotiable  instruments  may,  by  the 
common  law,  be  delivered  in  pledge  (//). 

If  the  pledge  is  of  mere  current  coin,  or  of  a  negotiable  Pledge  of 
security  capable  in  its  nature  of  passing  by  delivery,  then,  if  the  securities, 
pledgee  sells  it  to  a  bond  fide  purchaser  without  notice,  the  latter 
acquires  an  absolute  property  in  the  pledge  (i) ;  but  if  a  nego- 
tiable note  or  other  security  contains  on  it  any  intimation  that 
it  belongs  to,  or  that  it  is  for  the  use  or  benefit  of,  another,  as 
if  the  words  "  as  trustee  "  were  on  it,  then  it  is  incapable  of 
being  pledged  for  the  use  of  the  holder  (k) . 

A  person  in  lawful  possession  of  negotiable  securities  for  Negotiable 
money  may  pledge  them ;  and  a  pledge  of  such  instruments 
taken  in  good  faith  and  for  value  confers  on  the  pledgee  a  valid 
title,  though  he  takes  from  a  person  who  had  none  (/) .  So,  where 
a  broker  fraudulently  pledged  negotiable  instruments  belonging 
to  a  client,  as  a  security  for  an  advance  with  a  bank,  which  made 
no  inquiries  as  to  the  nature  of  the  broker's  possession  or  his 
authority  to  deal  with  the  securities,  it  was  held  that,  there  being 
as  a  matter  of  fact  no  circumstances  to  create  suspicion,  the  bank 
was  entitled  to  retain  and  realize  the  securities,  so  as  to  repay 
themselves  the  full  amount  secured  by  the  pledge  (m). 

(d)  Eoare  v.  Parker,  2  T.  R.  376  ;  100 ;  Sigowrney  v.  Lloyd,  8  B.  &  Cr. 
Hooper  v.  Ramsbottom,  4  Camp.  121  ;  622  ;  Walker  v.  Taylor,  4  L.  T.  N.  S. 
McCombie  v.  Bavies,  7  East,  5.  845,  H.  L. 

(e)  Rartonv.  Williams,  5B.  &Ald.  395.  (/)  Georgierv.Mieville,  3  B.  &  Cr.  45  ; 
(/)  Story  on  Bailments,  s.  295,  ed.  8.  Foster  v.  Pearson,  1  C.  M.  &  R.  849  ; 
(g)  Myall  v.  Bowles,  1  Ves.  Sen.  348,        Goodwin   v.  Robarts,  1  App.  Ca9.  476  ; 

at  p.  357.  Carter  v.  Wake,  4  Ch.  D.  605  ;  London 

(h)  Georgier  v.  Mitvitlr,  3  B.  &  Cr.  Joint  Stock  Rank  v.  Simmons,  (1892)  A. 

45.     See  also  Carter  v.  Wake,  4  Ch.  D.  C.  201,  at  p.  213. 

605.  (»>)  London  Joint  Slock  Rank  v.  Sim- 

(i)   Wooky  v.   Pole,  4  B.  &  Aid.   1,  mom,  (1892)  A.  C.  201  ;    BenHnck   v. 

at  p.  15.  London  Joint  Stock  Rank,  (1893)  2  Ch. 

[k]  Treuttel  v.  Barandon,  8  Taunt.  120. 
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But  if  the  circumstances  are  such  as  to  affect  the  pledgee  with 
notice  that  the  holder  of  the  securities  was  not  the  true  owner,  and 
had  no  authority  to  deal  with  them,  a  pledge  of  the  goods  will 
create  no  valid  security  (n).  So,  also,  if  the  holder  has  a  limited 
authority  to  pledge  the  securities,  and  the  pledgee  is  or  ought 
to  be  aware  of  the  limitation,  the  pledge  will  be  good  only  to 
the  extent  of  the  authority.  Thus,  where  a  person  delivered 
negotiable  securities  to  a  money-dealer  to  secure  an  advance, 
who  in  turn  pledged  them  with  a  bank  as  a  security  for  a  cur- 
rent loan  account,  it  was  held  that  the  bankers,  being  aware  of 
the  nature  of  the  money-dealer's  business,  were  bound  to  ascer- 
tain whether  the  pledged  instruments  belonged  to  him  or  to  a 
customer,  and  that,  not  having  done  so,  the  sub-pledge  could 
only  be  made  available  by  them  to  the  extent  of  the  loan  made 
by  the  money-dealer  to  the  original  pledgor  (o). 
Pledges  of  The  rule  above  indicated  appears  to  be  confined  to  negotiable 

"  securities  for  money,  and  not  to  apply  to  pledges  of  bills  of 
lading  (p).  The  mere  indorsement  and  delivery  of  a  bill  of 
lading  as  security  for  money  operates  as  a  symbolical  delivery 
of  the  goods  by  way  of  pledge,  and  does  not  pass  the  property 
in  the  goods  to  the  indorsee,  so  as  to  transfer  to  him  the  lia- 
bilities in  respect  of  the  goods  within  the  meaning  of  the  Bills 
of  Lading  Act  (q) .  And  it  would  seem  that,  in  such  a  case,  the 
ordinary  rule  with  regard  to  pledges  of  goods  would  apply, 
namely,  that  a  pledgee  or  purchaser  from  a  person  in  possession 
of  the  bill  of  lading  cannot  acquire  a  better  title  than  such  person 
had(r). 

The  pledge  of  a  bill  of  lading  will  carry  the  right  of  posses- 
sion even  after  the  landing  of  the  goods,  so  long  as  they  have 
not  come  into  the  hands  of  the  person  entitled  to  receive  them 
under  the  bill  of  lading  (s) . 

Tho  indorsement  of  and  delivery  of  a  bill  of  lading  may, 
however,  be  accompanied  by  a  writing  so  expressed  as  to  show 
that,  as  between  the  parties,  the  contract  was  intended  to  be  a 
mortgage,  and,  in  the  absenco  of  fraud,  such  a  transaction  will 

(«)  See  oaaea  cited  in  note  (J),  and  3  B.  &  Cr.  342. 

compare   Thornton  v.  OtydetdaU    Bank,  (g)  L8  &  19  Viot.  o.  Ill,  s.  1 ;  Sewell 

A.  0.  282,  289.  v.  Burdick,  10  App.  Ca.  74. 

e    Earl  of  Sheffield  v.  London  Joint  (>•)  Bee  ante,  p.  L463. 

Stook  Bank,  13  App.  Oas.  888.  (»j  Story,   Bailm.  b.  297;  llyall  v. 

( p)  Newsom  v.  Thornton,  6  Blast,  17;  Bowles,  1  Atk.  106,  at  p.  171;  Atkinson 

Martini  v. Coles,  I  M.  &  S.  140;  Shipley  \.  Molina,  2  T.  It.  462;  Re Westsint hue, 

v.  Kymer,  l  M.  &  B.  484  ;   Fiokerinff  v.  5  B.  &  Ad.  817. 
/.'»  /. ,  I.')  KiiHt,  38  ;    Quurosv.  Truonan, 
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take  effect  according  to  the  intention,  and  be  subject  to  the  law    chap.  lxiu. 
of  mortgage  (t) . 

V. — Rights,  Remedies,  and  Liabilities  of  Pledgee. — The  pawnee  Right  of 
acquires  by  the  common  law  a  special  property  in  the  thing  (it),  p0sgfhe^0n 
and  is  entitled  to  the  exclusive  possession  of  it  during  the  time, 
and  for  the  objects,  for  which  it  is  pledged.  If  the  owner  or  a 
stranger  obtains  wrongful  possession  of  it,  he  may  sue  for  its 
restitution  or  damages,  even  to  the  full  value  from  a  stranger, 
although  pledged  for  less,  as  he  is  accountable  over  to  the  owner 
for  the  excess  (.r). 

The  right  is  only  effectual  for  the  debt  for  which  the  pledge 
was  made,  and  not  for  any  other  past  or  future  debt  (//)  unless 
so  understood  by  the  parties  (z).  The  right  extends  to  interest 
on  the  debt,  and  all  necessary  expenses  incurred  about  the 
debt  (a). 

"Where  the  pledge  is  a  negotiable  security,  such  as  a  negotiable 
note,  the  pledgee  has  a  right  to  recover  and  receive  the  money 
due  thereon,  and  to  sue  for  it  in  his  own  name  (b). 

The  pledgee  is  entitled  to  hold  every  separate  thing  comprised  Accretions. 
in  the  pledge,  and  also  whatever  by  natural  increase  becomes 
accessory  to  it,  as  the  young  of  sheep  born  after  the  pledge  of 
the  flock  (c),  but  not  such  as  are  substituted  for  them  (d). 

If  the  pawn  is  of  such  a  nature  that  the  due  preservation  of  Custody  and 
it  requires  some  use,  such  use  is  not  only  justifiable,  but  it  is  use  of  PledSe 
indispensable   to   the   faithful   discharge   of    the   duty   of   the 
pawnee  (e). 

If  the  pawn  is  of  such  a  nature  that  it  will  be  worse  for  the 
use,  such,  for  instance,  as  the  wearing  of  clothes  deposited,  then 
the  use  is  prohibited  to  the  pawnee  (/). 

(t)  Sewell  v.  Burdick,   10  App.  Cas.  v.  Smith,  2  Ves.  Jim.  372,  380;    Yan- 

74.     See  Bristol  and  West  of  England  derzee  v.  Willis,  3  Bro.  C.  C.  21.     But 

Bank  v.  Midland  Bail.  Co.,  (1891)  2  Q.  see  Adams  v.  Claxton,  6  Ves.  226. 

B.  653,  C.  A.  (a)  Story  on  Bailments,  s.  306,  a. 

(«)    Jones,    Bailm.    80  ;    Ratcliff  v.  But  see  Somes  v.  British  Empire  Ship- 
Davis,  Cro.  Jac.  244  ;  Coggsv.  Bernard,  ping  Co.,  8  H.  L.  C.  338. 
Ld.  Raym.  909,  916.     See  Bac.  Abr.  (b)    Story    on    Bailments,    s.    321, 
Bailm.  B.  8th  ed. 

(.r)   2  Saund.  47,  n.  ;  Swire  v.  Leach,  (c)  Story  on  Bailments,  ss.  292,  314  ; 

18  C.  B.  N.  S.  479  ;  Donald  v.  Suckling,  Dig.  xx.  tit.  1,  de  Pignoribus,  &c.  xiii. 

L.  R.  1  Q.  B.  585.  (d)   Webster  v.  Power,  L.  R.  2  P.  C. 

(y)   Green  v.  Farmer,  4   Burr.  2214  ;  69. 

Walker  v.  Birch,  6  T.  R.  258  ;  Bash-  (e)  Jones  on  Bailments,  81. 

forth  v.  Hadjfeld,  7  East,  224  ;  Deman-  (/)  2  Salk.  522  ;   Coggs  v.  Bernard, 

brag  v.  Mctcalf  2  Vern.  691.  2   Ld.    Raym.    909,    916;    Jones    on 

(2)  Exp.  Ockenden,  1  Atk.  236;  Jones  Bailments,  81. 
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chap.  um.  If  the  pawn  is  of  such  a  nature  that  the  keeping  is  a  charge 
to  the  pawnee,  as  if  it  is  a  cow  or  a  horse,  there  the  pawnee  may 
milk  the  cow  and  use  the  milk  and  ride  the  horse,  by  way  of 
recompense  (as  it  is  said)  for  the  keeping  (g). 

If  the  use  will  be  beneficial  to  the  pawn,  or  it  is  indifferent, 
it  seems  that  the  pawnee  may  use  it,  as  in  the  case  of  dogs  and 
books  (//). 

If  the  use  will  not  cause  injury,  and  yet  the  pawn  will  thereby 
be  exposed  to  extraordinary  perils,  then  the  use  is  impliedly 
interdicted  (/) . 

Loss  of  goods.  The  law  requires  that  the  pawnee  should  use  ordinary 
diligence  in  the  case  of  the  pawn  (/.•) .  If  the  goods  pawned  are 
lost  after  tender,  then  the  pawnee  keeping  them  wrongfully 
must  be  answerable  for  them  at  all  events  (7)  ;  but  in  case  of 
theft,  if  it  be  occasioned  by  negligence,  the  pawnee  is  responsible ; 
if  without  negligence,  he  is  discharged  (»»).  The  lien  is  gone 
if  the  pledgee  lose  or  dispose  of  the  article  pledged  (n). 

Heirlooms.  Where  a  tenant  for  life  of  lands  settled  under  a  will  had 

deposited  as  security  for  a  loan  certain  articles  which  were 
claimed  by  the  remainderman  as  heirlooms,  inspection  of  the 
articles  was  ordered  on  motion  (o). 

Right  to  The  pawnee  may  by  the  common  law  deliver  over  the  pawn 

''j'l]^''1'  into   the   hands   of  a  stranger  for  safe   custody  without   con- 

sideration, or  he  may  sell  or  assign  all  his  interest  in  the  pawn, 
or  he  may  convey  the  same  interest  conditionally  by  way  of 
pawn  to  another  person,  without  in  either  case  destroying  or 
invalidating  his  security  (p). 

The  pledgee  may  transfer  his  pledge  to  his  own  creditor,  who 

may  hold  it  until  the  debt  of  the  original  owner  is  discharged  (-7) . 

If  the  pawnor,  in  consequence  of  any  default  or  conversion 

by  the  pawnee,  has  by  an  action  recovered  the  value  of  the 


[p    Jones   on    Bailments,    81.      See  (/,)  Story  on  Bailments,  s.  332 ;  Coggs 

/;,/,/  I, mi,     \.    Citiniril,    iii-   Cut  a  hi,    (iii.  v.  I'n  rimnl,  sup.;  Jones  on   Bailment, 

,  :  Noy,  I  L9;   Dmeomb  v.  Eeeve,  75,  S3;    Vere  v.  Smith,  1  Vent.  121. 

Oro.    Eliz.  783.     See  Roll.  A.br.  678,  (/)  (,'of/t/x  v.  Bernard,  2  Ld.  Raym. 

P.  pi.  8;  9  Vin.  Ai,r.  Distr.  P.  pi.  8;  909;  Southcote's  Case,  4  Rep.  83,  b. 

<  'urn.  I»i-.  I»i  ir.  I),  'i;  Chamberlayri 't  (m)  Story  on.  Bailments,  s.  338. 

i    Leon.  220;    Moret  \.  Conham,  \n)  Cookt  v.  Waddon,3F.&  F.  229. 

Owen,  L23,  124;  Bae.  A.br.  Distr.  D.  to    Earl  of  Macclesfield  v.  Davis,iV. 

h    -J < .ii<  i  mi  Bailmenl  i,  81.  &  Li.  W>. 

ton     on     Bailments,    s.    330;  (p)  Uatoliffv.  "Davis,  Cro.  Jac.  244 ; 

Jones  on  Bailment,  81  :    \fore,    v.  Con-  Moret  v.  Conham,  Owen,  123. 

Owen,  L23 ;   Amm.,  J  S;ill<.  522;  (y)  Story  on  Bailments,  s.  327.    See 

'           .  Bernard,  2  Ld.  Raym,  909,  ai  Donald  v.  Suokling,  L.  It.  1  Q.  B.  688. 
pp.  916,  917. 
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pawn,  still  the  debt  remains  and  is  recoverable,  unless  in  such  chap.  i.xin. 
prior  action  it  has  been  deducted  (>•).  It  seems  that  by  the 
common  law  the  pawnee  in  such  an  action  brought  for  the  tort 
has  a  right  to  have  the  amount  of  his  debt  recouped  in  the 
damages  (s).  Therefore,  where  upon  non-payment  on  a  certain 
day  the  pledgee  was  empowered  to  sell,  but  sold  before  and 
delivered  upon  that  day,  although  it  was  held  to  be  a  wrongful 
conversion,  the  interest  of  the  pledgee  in  the  property  was 
considered  not  to  have  been  destroyed  ;  and  as  it  appeared  that 
the  pledgor  never  intended  to  redeem,  his  right  to  damages  was 
treated  as  only  nominal,  and  as  if  he  had  sued  on  a  breach  of 
contract  for  not  keeping  the  pledge  till  the  day  fixed  (t).  And 
again,  where  the  pawnee  had  re-pledged  for  a  larger  sum  than 
was  due  to  him  on  the  original  pawn,  it  was  held  that  the  first 
pawnor  could  not  bring  detinue  against  the  second  pawnee 
without  tendering  the  amount  due  to  the  first  pawnee  (it). 

The  mere  refusal  to  re-deliver  the  pledge  to  the  pawnor  is, 
however,  not  a  conversion.  It  is  for  the  jury  to  say  whether 
the  holder  intended  to  apply  it  to  his  own  use,  to  assert  the  title 
of  a  third  person,  or  only  to  ascertain  the  true  ownership,  and 
in  the  latter  case  whether  a  reasonable  time  had  elapsed  for  that 
purpose  (as). 

If  the  pawnor  be  not  the  true  owner  of  the  chattel,  and  have 
no  special  property  in  it  which  he  may  assert  against  the  true 
owner,  the  pawnee  may  deliver  the  chattel  to  the  latter  (y)  ; 
being,  however,  answerable  in  damages,  though  they  may  be 
only  nominal,  if  he  have  absolutely  contracted  to  re-deliver  it 
to  the  pawnor  (z) .  Or  if  the  pawnor  held  the  chattel  merely  as 
a  pledge  from  the  true  owner,  the  second  pawnee  may  discharge 
himself  by  delivering  it  to  his  own  pawnor  at  any  time  before 
an  offer  by  the  true  owner  to  redeem  (a) . 

Although  a  pledgee  may  not  have  a  right  to  pledge  to  a 
third  person  with  power  of  sale,  the  Court  will  not  interfere  to 
prevent  a  sale  under  the  second  pledge,  if  the  pledgor,  having 
notice  of  the  second  transaction,  lies  by  and  permits  the  second 

(>•)  Ratcliff  v.  Davis,  Cro.  Jac.  244  ;  Brierley  v.  Kendall,  17  Q.  B.  937 ;  Story 

Bac.  Abr.  Bailment,  B.  on  Bailments,  s.  315. 

(s)  Johnstone  v.  Stear,  15  C.  B.  N.  S.  («)  Donald  v.  Suckling,  L.  R.  1  Q.  B. 

336  ;  Brierley  v.  Kendall,  17  Q.  B.  937.  585. 

it)  Fish.  Mtg.  3rd  ed.  p.  18  ;  4th  ed.  (x)  Yaughan  v.  Watt,  6  M.  &  W.  492. 

p.  76  ;  Johnstone  v.  Stear,  sup.;  Donald  (g)  Story  on  Bailments,  s.  310. 

v.  Suckling,  L.  R.  1  Q.  B.  585  ;  Haiti-  (z)  Per  Pollock,  C.  B.,  in  Cheeseman 

dag  v.  Holgate,  L.  R.  3  Ex.  299.     See  v.  Exall,  6  Exch.  341. 

Chinerg   v.    Viall,    5    H.    &   1ST.    288;  (a)  Franklin v.Neate,  13M.&W.481. 
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chap.  Lxm.    pledgee  to  consider  the  first  pledgee  to  be  the  absolute  owner, 

and  in  consequence  to  grant  time  for  payment,  and  to  defer  the 

sale  from  time  to  time ;  more  especially  if  the  original  pledgor 

has  the  benefit  of  the  second  advance  (b) . 

Sale  of  The  proper  remedy  of  a  pledgee  is  sale  of  the  goods  ;  he  is 

p  e  °e'  not  entitled  to  a  decree  for  foreclosure  (c) . 

The  pledgee  has  on  default  a  right  to  sell  the  pledge  (d)  if 
the  payment  is  to  be  made  on  a  certain  day  ;  otherwise  not  (e)  ; 
but  a  sale  before  default  would  be  a  conversion  (/)  ;  yet  the 
sale,  whether  wrongful  or  not,  passes  the  title  to  the  vendee  as 
against  the  pledgor  (g).  If  no  time  is  fixed  for  payment,  there 
must  be  a  previous  demand  (//). 

The  insertion,  in  a  written  memorandum  accompanying  a 
pledge,  of  an  express  power  of  sale  will  not  convert  the  pledgee 
into  a  mortgagee  (/). 

The  pledgee  must  give  due  notice  to  the  pledgor  of  his  inten- 
tion to  sell  (k),  and  if  the  sale  is  bond  fide  and  reasonably  made 
it  will  be  binding  (J). 
Pledge  and  The  case  of  pawns  differs  from  that  of  a  lien,  wrhich  does  not 

tin^'shed.       canT  *i*h  i1:  a  right  of  sale  (m). 

If  several  things  are  pledged,  the  whole  debt  attaches  on  each, 
and  they  may  be  sold  from  time  to  time,  and  if  the  whole  debt 
is  not  satisfied,  the  pledgor  may  be  sued  for  the  deficiency  (n). 
If  one  thing  perishes  without  any  default,  the  residue  is  liable 
to  be  sold  for  the  whole  debt  (o). 

The  pledgee  is  not  as  a  general  rule  compellable  to  sell,  and 
he  may  sue  the  pawnor  personally  without  selling  (p)  ;  the 
pledgee  can  never  be  himself  the  purchaser  (q).  The  pledgor 
may,  in  a  fit  case,  compel  a  sale  of  the  pledge  (r). 

A  pledgee  of  chattels,  e.  g.,  Canada  Railway  bonds,  is  not 

{},)  Nicholson  v.  llooprr,  1  My.  &  Cr.  385  ;   Tucker  v.  Wilson,  1  P.  Wms.  261 ; 

179.  Lockwood  v.  Ewer,  2  Atk.  303. 

Carter  v.  Wake,  1  Oh.  D.  605.  (m)  Pothonierv.  Dawson,  sup.  ;  Lick- 

d     )!„,/,  „  \ .  R<  id,  lie.  B.  N.  S.  730.  barrow  v.  Mason,  2  T.  K.  63  ;  Walter  v. 

Pigoi  v.  Cubley,  L0  Jur.  X.  S.  :ns.  Smith,  5  B.  &  Aid.  439. 

/     John  f',„,  v.  8 tear,  15  C.  B.  N.  S.  (it)  Story  ou  Bailments,  s.  314,  ed.  8  ; 

South  'V"  C".  v.   hitncomh,  2   Stra.  DID; 

Donald  v.  Suckling,  L.  I.\  l  Q.  B.  Took,  v.  //<,,//,„,  -2  Wm.  <:.  (i.  12.">. 

..   UaUiday  v.  Eolgate,  L.  R.  8  Ex.  (V)   Hold, if  v.  Dons,  Cro.  Jac.  21 1  ; 

299.  Bao.    A.br.    Bailments,    B. ;    Anon.,    2 

[h   Story  on  Bailments,  s.  308;  "France  Salk.  622. 

v.  Clark,   !2  0h.  D   I  30,  al  p.  888.  p)  South  Sea  Co.  v.  Duncomb,  2  Stra. 

Franklin  v.  NeaU,  L3  .M..^  W.  is.  919;   Bao.  A.br.  Bailments,  B. 

(/,  Story  on  Bailments,  s.  310;  Kemp  (</)  Storyon  Bailments,  s.  319,  ed.  8. 

v.  Wettbrook,  l  Vet.  Sen.  2's.  (>■)  [bid.  b.  320;    Kemp  v.  Westbrook, 

(/;  Fothonier  \.  Dawson,  Unit,  N.  l".  l  ves.  Sen.  27H. 
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entitled  to  foreclosure,  only  to  a  sale  (s).  Secus,  as  to  railway 
shares  (/)  where  a  transfer  had  been  made  (t).  The  pledgee 
never  has  the  absolute  ownership  at  law,  and  his  equitable  rights 
cannot  exceed  his  legal  right  (s). 

At  the  common  law,  the  pledgee  of  goods  cannot,  before  the 
period  for  redemption  has  expired,  alienate  the  property  abso- 
lutely, nor  beyond  the  title  actually  possessed  by  him,  unless  in 
special  cases  (u).  A  pledgee  of  negotiable  instruments,  how- 
ever, can  sell  at  any  time  so  as  to  confer  a  good  title  on  a  pur- 
chaser for  value  without  notice  (a?) .  But,  as  between  the  pledgee 
and  pledgor,  it  would  seem  that  the  pledgee  of  such  instruments 
has  no  right,  in  the  absence  of  a  special  power,  to  sell  the  pledge, 
but  is  bound  to  collect  it,  and  apply  the  proceeds  to  his  own 
debt ;  it  is  his  duty  to  use  all  due  diligence  to  collect  such  notes, 
and  in  default  of  this  he  will  be  liable  (//) . 

Where  goods  are  pledged  and  no  time  for  redemption  is 
named,  it  is  said  that  the  pledgor  has  his  whole  life  to  redeem 
them  in,  and  the  Statute  of  Limitations  (s)  does  not  bar  the 
pledgor's  right ;  but  if  not  redeemed  during  his  life,  they  are 
irredeemable  (a)  ;  but  the  better  opinion  seems  to  be,  that  the 
pawnee  has  a  right  upon  request  to  insist  upon  a  prompt  fulfil- 
ment of  the  engagement,  and  if  the  pawnor  neglects  or  refuses 
to  comply,  the  pawnee  may,  upon  due  demand  and  notice  to  the 
pawnor,  require  the  pawn  to  be  sold  (b). 

The  mortgagee  or  pawnee  of  chattels,  who  sells  either  under 
a  special  or  implied  power,  is  bound  to  account  for  the  proceeds, 
to  pay  over  to  the  owner  the  surplus  of  the  purchase-money 
beyond  his  demand  and  the  necessary  expenses  and  charges, 
and  to  return  any  unsold  part  of  the  security  to  the  mortgagor ; 
if  he  attempt  to  dispose  of  the  money  so  as  to  prejudice  any 
person  entitled  to  receive  it,  he  may  be  ordered  to  pay  it  into 
Court,  and  a  receiver  may  be  appointed  of  the  proceeds  of  any 
part  of  the  property  which  may  remain  unsold  (c) . 

The  re-delivery  of  the  possession  of  the  thing,  with  the  con- 


chai\  lxiii. 


(*)   Carter  v.  Wake.  4  Ch.  D.  605. 

(t)  General  Credit,  §c.  Co.  v.  Glegg, 
22  Ch.  D.  549. 

(«)  Demanbray  v.  Metcalf,  2  Vern. 
691;  Harlopp  v.  Hoare,  3  Atk.  44; 
Pickering  v.  Busk,  15  East,  38. 

(.r)  Miller  v.  Race,  1  Burr.  452  ; 
Grant  v.  Vaughan,  3  Burr.  1516  ; 
Wookey  v.  Pole,  4  B.  &  Aid.  1,  and 
cases  cited  ante,  p.  1465. 


Effect  of  re- 
delivery. 


(y)  Story  on  Bailments,  s.  321. 
\z)  21  Jac.  I.  c.  16. 

(a)  Ratcliff  v.  Davis,  1  Bulstr.  29  ; 
Kemp  v.   Westbrook,  1  Ves.  Sen.  278. 

(b)  Story  on  Bailments,  s.  308. 

(c)  Story  on  Bailments,  s.  343  ;  Wil- 
son v.  Tooker,  5  Bro.  P.  C.  193.  See 
Com.  Dig.  Mortgage,  B.  ;  Harrison  v. 
Hart,  2  Eq.  Ca.  Abr.  6,  pi.  15. 


1472 


PLEDGES. 


chap.  Lxirr. 


Possession  of 
pledgor. 


sent  of  the  pledgee,  terminates  his  title  (d)  ;  but  if  the  thing  is 
delivered  back  to  the  owner  for  a  temporary  purpose,  and  it  is 
agreed  to  be  re-delivered  by  him,  the  pledgee  may  recover  it 
against  the  owner  if  he  refuse  to  return  it  after  the  purpose  is 
fulfilled  (e)  ;  but  a  wrongful  possession  by  the  owner  does  not 
terminate  the  pledge  (/),  nor  a  delivery  to  the  owner  as  a  special 
bailee  or  agent  (/).  So,  where  a  pledgee,  who  had  by  the  con- 
tract an  absolute  right  to  sell,  delivered  the  goods  to  the  pledgor 
for  purposes  of  sale,  he  did  not  thereby  terminate  the  pledge  as 
against  the  pledgor  and  his  creditors  (</). 

The  possession  of  the  pledgor  himself  may  be  deemed  suffi- 
cient, if  by  the  contract  it  be  made  the  possession  of  the 
pledgee  (/<),  while  that  of  the  pledgee  will  not  be  affected  by 
reason  that  the  pledgor  has  the  use  of  the  chattel,  provided 
that  it  remain  under  the  pledgee's  control,  and  that  the  user 
be  for  the  purpose  of  carrying  out,  or  be  consistent  with,  the 
contract  (»). 
Transferee  Where  the  pledgee  having  a  special  property  in  the  pledge  is 

rom  p  e  gor.  jn(juce(j  ^y  the  fraudulent  representation  of  the  pledgor  to  revest 
the  property  in  him,  a  bond  fide  transferee  from  the  latter  is  pre- 
ferred (k) .  Where  one  of  two  innocent  parties  has  enabled  the 
third  party  to  commit  the  fraud,  he  must  suffer  (k). 

In  cases  of  executions  against  private  persons,  a  creditor  of 
the  pawnor  cannot  take  the  pledge  from  the  pawnee  without 
first  discharging  the  pawnee's  claim,  or  otherwise  extinguishing 
his  title  (/). 

It  is  said  that  if  A.  gage  goods  to  B.,  and  afterwards  A.  is 
attainted  of  felony,  the  King  shall  not  have  the  goods  thus 
gaged  without  payment  of  the  sum  for  which  they  were  gaged, 
for  his  prerogative  shall  never  prejudice  another ;  and  again,  if 
the  pawnor  be  utlagatus,  the  King  shall  not  have  the  goods 
before  the  party  bo  satisfied  (m).  But  the  right  of  the  Crown 
is  good  against  the  pledgee  as  to  dutios  for  which  the  pledgor 
was  responsible  at  the  dato  of  the  pledge  (»). 


Distress  and 
execution. 


Hyatt  v.  Eotvlet,  1  Vch.  Son.  3-19. 
S  e  /.'"  "    v.  Capper,  6  Bing.  N.  C.  136. 
Roberto  r.  Wyait,  2  Taunt.  268. 

ton  on  Bailmi  ate,  s.  299. 
v  ,  1 1,  ii ,  h  ,n   Bank   v.  Poynter, 
(1896)  A.  0 

/'  Bmvm  v.  Capper,  6  Bin?.  N.  0. 
136  ;  Martin  v.  Reid,  1 1  < '.  B,  N.  S. 
730  :  M>  >!"■''  "i  \ .  Ilm-lin-,  Ij.  Ii.  2  (!. 
P.  88,  .-'t.  p.  62,  per  Willes,  J.,  affd. 
ah  num.   Barber  v.  Meyerttevn,   Ij.  K. 


H.  L.  317. 

(i)  Crowfoot  v.  London  Dock  Co., 
2  Cr.  &  M.  637. 

(/,•)  liabcock  v.  Lairson,  5  Q.  B.  D. 
284. 

(/)  Story  (in  Bailments,  s.  363. 

(m)  Xu-liiih  v.  Xirlmlx,  I'lmv.  477, 
/  ll.n|»r.  .1.  Sec  Vin.  Al>r.  Pawn  ; 
H'tillrr  v.   Ilmii/ir,  :;  BuInIt.  17. 

(w)  Att.'Oen.y.  Trueman,  11  M.  & 
AV.  694. 
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As  to  the  right  of  distress  or  execution  against  the  pawn  in  chap.  lxih. 
the  hands  of  the  pawnee  for  his  own  debt,  the  pawn  is  protected 
in  the  case  of  a  professional  pawnbroker,  upon  the  principle 
generally  applicable  to  goods  intrusted  to  persons  who  carry  on 
a  public  trade,  and  who  manage  and  deal  with  goods  in  the  way 
of  their  trade  (o)  ;  as  well  as  because  the  pawnee  is  bound  to 
restore  the  pledge  upon  redemption,  which  appears  to  be  a 
sufficient  ground  for  protection  in  the  case  of  a  general  pawn. 
The  protection  of  the  pledge  from  distress  is  probably  of  great 
antiquity  (p). 

As  regards  pledges  generally,  a  right  of  lien  upon  goods  is 
not  a  subject  for  seizure  by  the  sheriff,  not  being  saleable  (q)  ; 
nor  can  the  sheriff  seize  goods  subject  to  a  lien  (/•). 

But  a  pawnbroker's  interest  in  a  redeemable  pledge  may  be 
seized  under  a  fi.  fa.  (a)  ;  and,  generally,  money  paid  for  the 
redemption  of  goods  in  pledge  with  the  execution  debtor,  or, 
as  it  seems,  money  arising  from  the  sale  of  pledges  after  the 
time  for  redemption  has  elapsed,  will  belong  to  the  execution 
creditor  (t). 


Section  II. 
Of  Pledges  under  the  Pawnbrokers  Act. 

i, — General  Effect  of  the  Act. — The  expression  "pawnbroker"  Pawnbrokers 
in  the  Pawnbrokers  Act,  1872,  is  defined  («)  to  include  every  c  '  l  i2' 
person  who  carries  on  the  business  of  taking  goods  and  chattels 
in  pawn,  and  accordingly  does  not  apply  to  loans  made  by 
private  persons  on  the  security  of  pledges.  The  expression  also 
includes  {x)  the  personal  representatives  of  a  deceased  pawn- 
broker, but  not  so  as  to  impose  on  them  any  personal  liability 
under  the  Act  except  in  respect  of  their  own  acts  or  neglects. 

The  Pawnbrokers  Act  applies  to  every  loan  by  a  pawnbroker 
of  40s.  or  under,  or  except  as  is  otherwise  provided  in  relation 
to  cases  of  special  contract  under  the  Act  (y),  to  every  loan  of 

(o)  Swire  v.  Leach,  18  C.  B.  N.  S.  34  Ch.  D.  495. 
479.  (t)  Squire  v.  Hudson,   1  Q.   B.   308. 

(p)  Manwood,  103,  s.  14.  See  Com.  Dig.  tit.  Execution,  c.  4. 
(q)  Legg  v.  Evans,  6M.&W.  36.  {u)  35  &  36  Vict.  c.  93,  8.  5. 

(>•)  Rogers  v.  Kennay,  11  Jur.  14.  [x)  Ibid.  s.  7. 

(s)  Re  Rollason,  Rollason  v.  Rollason,  (g)  Ibid.  e.  24. 
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Non-com- 
pliance with 
the  provisions 
of  the  Act. 


above  40s.  and  not  above  10/.  (s).  In  advances  above  10/.,  a 
pawnbroker  lias  the  same  benefit  of  the  abolishment  of  the  laws 
of  usury  as  any  other  person  (a).  The  Act  requires  entries  to 
be  made,  and  a  pawn-ticket  and  duplicate  to  be  delivered,  but 
neither  the  ticket  nor  the  duplicate  is  subject  to  stamp  duty  (b). 
The  Act  is  not  applicable  wdiere  the  loan  exceeds  10/.  (V),  and 
therefore  a  person  colourably  advancing  sums  each  less  than 
10/.,  with  a  view  of  protecting  an  advance  of  200/.,  could  not 
avail  himself  of  that  statute  (<7). 

If  the  pawnbroker  does  not  comply  with  the  provisions  of  the 
Act,  he  acquires  no  property  in,  nor  can  maintain  a  lien  on,  the 
goods  which  may  be  recovered  in  an  action,  and  the  contract  is 
void  (e).  The  requisites  under  the  Act  are  conditions  precedent 
to  the  legality  of  the  loan,  though  penalties  are  attached  to  the 
omission  of  them  (e).  The  case  of  the  pawnbroker,  where  the 
contract  itself  is  void,  is  different  from  that  of  a  loan  or  mort- 
gage of  a  ship,  without  reciting  the  certificate  of  registry,  and 
from  that  of  a  loan  on  the  security  of  an  ecclesiastical  benefice, 
in  wThich  cases  the  lender  may  recover  on  the  contract,  though  the 
security  is  void  (/). 

A  pawnbroker  has  no  defence  against  the  real  owner  of  a 
pawrned  article  (g). 


IT-  .1  Irr  of 

pawn-ticket 
entitled  to 

redeem. 


Production  of 

pawn-ticket 

on  redemp- 
tion. 


ii. — Redemption  of  Pawned  Goods. — With  regard  to  the  re- 
demption of  goods  pledged  to  pawnbrokers,  the  Pawnbrokers 
Act,  1872  (//),  enacts  as  follows  : — 

Sect.  25.  "  The  holder  for  the  time  being  of  a  pawn-ticket  shall 
be  presumed  to  be  the  person  entitled  to  redeem  the  pledge,  and, 
subject  to  the  provisions  of  this  Act,  the  pawnbroker  shall  accord- 
ingly (on  payment  of  the  loan  and  profit)  deliver  the  pledge  to  the 
person  producing  the  pawn-ticket,  and  he  is  hereby  indemnified  for 
so  doing." 

Sect.  20.  "  A  pawnbroker  shall  not  (except  as  in  this  Act  pro- 
vided) be  bound  to  deliver  back  a  pledgo  unless  the  pawn-ticket  for 
it  i  -  delivered  to  him." 


(z)  36  A:  86  Viet.  o.  98,  s.  10. 

i„,   "Pitch  \    Eoehfort,  L3  Jur.  861. 

h    36  &  36  Viet.  o.  98,  b.  24. 

/'< nnett  \ .  Alteribm ough ,  I  <■}.  B. 
868. 

,i     Tregonnvng    v.    dttenborough,    7 
Bing 

Fergu   on  v.  Norman,  6  Bine.  N. 
0.  7'>.      And   see   Copt    \-    Rowlands, 


2  M.  &  W.  149 ;  and  Attenborough  v. 
London,  1 7  Jur.  1 16. 

(/')  Kerriaon  v.  Cole,  8  East,  231  ; 
Mouya  v.  Leake,  8  T.  R.  ill. 

(c/)  Tasker  \.  Attenborough,  W.  N. 
(1881)  mi. 

(A)  36  &  36  Vict.  0.  93,  ss.  25,  26. 
Sec  also  B.  29. 
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The  twenty-fifth  section  justifies  the  pawnbroker  only  to  the  chap.  ixm. 
extent  of  authorizing  him  to  treat  the  holder  of  a  pawn-ticket  as 
the  person  lawfully  entitled  to  hold  it,  and  the  indemnity  given 
by  that  section  protects  the  pawnbroker  only  against  the  pawnor 
or  the  owner  who  has  authorized  the  pledge,  but  the  statute 
does  not  affect  the  common  law  owner  of  property  pledged 
against  his  will  (/). 

Any  person  who,  not  being  entitled  to  redeem,  and  not  having 
any  colour  of  title  by  law  to  redeem,  a  pledge,  attempts  or 
endeavours  to  redeem  the  same,  is  guilty  of  an  offence  against 
this  Act  (/,'). 

By  sect.  16  of  the  Act,  pledges  are  redeemable  for  one  year  Period  of 
with  seven  days  of  grace.     By  sect.  17,  pledges  for  ten  shillings  re  emPtlon- 
or  under  not  redeemed  within  that  period  are  forfeited  to  the 
pawnbroker  ;  but  by  sect.  18,  pledges  for  more  than  ten  shillings 
are  redeemable  until  sale. 

iii. — Sale  and  Custody  of  pawned  Goods. — By  sect.  19,  pledges  Sale  of 
for  above  ten  shillings  may  be  sold  by  the  pawnbroker  by  public  p  e  ges* 
auction  only,  but  the  pawnbroker  may  bid  at  such  auction,  and 
thus  become  the  absolute  owner  of  the  property. 

A  special  contract  pawn-ticket  given  under  sect.  24  does  not 
take  away  the  common  law  right  of  the  pawnbroker  who  has 
sold  the  goods  for  less  than  the  amount  of  the  debt  to  recover 
the  balance  from  the  pledgor  (/). 

Sect.  27.  "Where  a  pledge  is  destroyed  or  damaged  by  or  in  Liability  of 
consequence  of  fire,  the  pawnbroker  shall  nevertheless  be  liable  on  pawnbroker 
application,  within  the  period  during  which  the  pledge  would  have  i?  case  of 
been  redeemable,  to  pay  the  value  of  the  pledge  after  deducting 
the  amount  of  the  loan  and  profit,  such  value  to  be  the  amount  of 
the  loan  and  profit  and  twenty-five  per  cent,  on  the  amount  of  the 
loan.     A  pawnbroker  shall  be  entitled  to  insure  to  the  extent  of  the 
value  so  estimated." 

Sect.  28.  "  If  a  person,  entitled  and  offering  to  redeem  a  pledge,  Compensation 
shows  to  the  satisfaction  of  a  Court  of  summary  jurisdiction  that  f°r  depre- 
the  pledge  has  become  or  has  been  rendered  of  less  value  than  it  ciation  °f 
was  at  the  time  of  the  pawning  thereof  by  or  through  the  default,  ^  e  °e' 
neglect,  or  wilful  misbehaviour  of  the  pawnbroker,  the  Court  may, 
if  it  thinks  fit,  award  a  reasonable  satisfaction  to  the  owner  of  the 
pledge  in  respect  of  the  damage,  and  the  amount  awarded  shall  be 
deducted  from  the  amount  payable  to  the  pawnbroker,  or  shall  be 
paid  by  the  pawnbroker  (as  the  case  requires)  in  such  manner  as 
the  Court  directs." 

(i)  Singer  Manufacturing  Co.  v.  Clark,  (1)  Jones  v.  Marshall,   2-1   Q.   B.  D. 

5  Ex   D.  37.  269. 

(A)   35  &  36  Vict.  c.  93,  s.  34  (3). 
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CHAP.  LXIII. 


What  is  a 
factor. 


Whether 
factor  may 

pledge  goods. 


Factors  Act, 
L889. 


Definition  of 
'•  mi  rcantile 

agent." 


Section  III. 

Pledges  of  Goods,  etc.,  by  Factors — the  Factors  Act, 

1889. 

i. — Definitions  of  various  Expressions  for  the  purposes  of  the 
Act. — A  factor  is  an  agent  intrusted  with  the  possession  of  goods 
for  the  purpose  of  sale  ;  he  is  not  the  less  a  factor  because  his 
power  contains  restrictions ;  it  does  not  matter  whether  he  sell 
in  his  own  name  or  in  that  of  his  principal  (m). 

It  was  formerly  held  that  though  a  /actor  might  make  a  bond 
fide  sale  of  the  goods  intrusted  to  his  charge,  yet  he  could  not 
pledge  them  ;  or  at  least,  if  he  did,  the  mortgagee  would  hold 
subject  to  the  like  claims  as  when  the  goods  were  in  the  factor's 
possession  ;  although  the  mortgage  was  made  without  notice  of 
the  fact  (it).  He  could  not  pledge  them  either  by  an  actual 
deposit  of  such  property  with  the  pawnee,  or  by  placing  in  his 
hands  the  bill  of  lading  as  the  symbol  of  such  property,  or  a 
warrant  or  order  for  the  delivery  of  the  goods  (o).  He  could 
not  pledge  them  either  for  his  own  debt  or  for  advances  made 
to  himself,  or  for  advances  made  on  account  of  the  goods 
pledged  for  duties,  or  for  other  purposes  connected  with  the 
sale  thereof  (o). 

The  law  on  this  subject  has  been  materially  altered  by  several 
Factors  Acts  (p),  which  have  been  consolidated  and  amended 
by  the  Factors  Act,  1889  (q),  which  repeals  all  the  previous 
statutes  relating  to  dealings  by  factors. 

Except  as  part  of  the  title  of  this  Act,  the  expression 
"  factor "  is  not  used  or  defined.  The  Act  substitutes  the 
expression  "  mercantile  agent  "  for  "  agent  intrusted  "  used  in 
the  former  Acts  (>•),  and  relates  only  to  dealings  with  mercantile 
agents,  who  are  thus  defined  for  the  purposes  of  the  Act  by 
sect.  1,  sub-sect.  (1)  thereof : — 

"Tho  expression    'mercantile  agent'  shall   moan  a   mercantilo 


Qtevera  v.  Biller,  25  Oh.  I).  81, 

<  I.   A. 

(w)  Pati  ■  ■  ■'  Btra.   I L78  ; 

<jny  v.  Duval,  6  T.  I.'.  604  ;  Ni  u  - 
Thornton,  6  Bast,  17;  Dt  Houehottt 
v.  Qold  mid,  6  \  <■■■  211  :  Qw<  ire  r, 
Trueman,  3  B.  &  pr.  842;  McCombie  \. 
Dai  it  ,  7  ESa  it,  6  ;  Kuohein  \ .  " 
i  B   !    A l.l.  1 18  ;  Mori  '       ,  1  M. 

6i  .<.  140;  Graham  v.  Dytter,  6  M.  & 


S.  1. 

(«)  Russell,  Mercantile  Agents,  2nd 
ed.  p.  99. 

(p)  I  Geo.  4,  c.  83;  G  Geo.  4,  c.  01  ; 
6  &  8  Viot.  o.  39  ;  and  40  &  41  Vict. 

O.  •'!'•). 

52  &  53  \  lot.  o.   15. 
Bee  Colo  v.  North  Western  Hunk, 
L.  R.  10  C  P.  ai  p.  368. 
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agent  having  in  the  customary  course  of  his  husiness  as  such  agent     ciiap.  lxiii. 

authority  to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,    

or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods." 

Under  the  former  Acts,  an  agent  could  not,  by  virtue  of  their 
provisions,  effectually  pledge  goods  intrusted  to  him,  unless  he 
was  a  factor,  i.e.,  an  agent  for  purposes  of  sale  ;  but  the  definition 
in  the  present  Act  is  extended  so  as  to  include  also  agents 
having,  in  the  ordinary  course  of  business,  authority  to  buy 
goods,  or  to  raise  money  on  the  security  of  goods. 

The  former  Acts  did  not   apply  if  the   pledgor   had  been  Factors  Acts 
intrusted  with  the  bill  of  lading  or  other  document,  by  one  who  "^ents1"  t0 
was  not  the  true  proprietor,  or  was  not  intrusted  in  the  character 
of  agent,  and  the  prima  facie  evidence  under  the  Acts  from  the 
possession  of  the  document  by  the  pledgor  was  liable  to  be 
rebutted  (s). 

The  definition  given  by  the  present  Act,  no  less  than  those  Who  is  an 
given  by  former  Acts,  includes  only  "  agents."     The  definition,  tne^u^osesT 
therefore,  applies  only  to  persons  of  the  class  ordinarily  carrying  of  the  Ac*- 
on  the  business  of  mercantile  agents,  and  not  to  mere  servants  (/), 
or  persons  who  have  possession  of  goods  for  purposes  of  safe 
custody,  carriage,  or  other  special  purpose,  where  the  relation 
of  principal  and  agent  does  not  arise  out  of  the  contract,  as 
wharfingers,    warehousemen,    carriers    or    other   bailees  (u),    or 
persons  intrusted  with  goods  for  retail  sale  of  goods  on  com- 
mission (%),  or  a  mortgagor  of  stock-in-trade  allowed  to  retain 
possession  thereof  for  the  purpose  of  carrying  on  his  business  (>/) . 

An  isolated  employment  of  a  person  as  agent  constitutes  him 
a  "  mercantile  agent"  within  the  Act  (z). 

Sect.  1  of  the  Act  of  1889  contains  also  the  following  defini-  Other 
tions  for  the  purposes  of  the  Act :—  definitions. 

"  (2.)  A  person  shall  be  deemed  to  be  in  possession  of  goods  or  "Possession." 
of  the  documents  of  title  to  goods,  where  the  goods  or  documents 
are  in  his  actual  custody  or  are  held  by  any  other  person  subject 
to  his  control  or  for  him  or  on  his  behalf  : 

"  (3.)  The  expression  '  goods'  shall  include  wares  and  merchan-  "Goods." 
dise : 

"(4.)  The  expression  'document  of  title'  shall  include  any  bill  "Document 

of  title." 

(s)  See  Van  Casteelv.  Booker,  18  L.  J.  (x)  Hastings  v.  Pearson,  (1893)  1  Q.  B. 

Ex.  14,  per  ~Pavke,  B.    And  see  Jenkyns  62. 

v.  Usborne,  7  Man.  &  Gr.  678  ;  Johnson  (?/)  Joseph  v.   Webb,  1  C.  &  E.  2G2. 

V.  Credit  Lyonnais,  3  C.  P.  D.  32.  (z)  Eayman  v.  Flewher,  13  C.  B.  N.  S. 

(t)  Lamb  v.  Attenborough,   1  B.  &  S.  519  ;  Bains  v.  Swainson,  4  B.  &  S.  270  ; 

831.  Cole  v.  North   Western  Bank,  L.  R.   10 

(u)  Monk  v.  Whittenbury,  2  B.  &  Ad.  C.    P.    354;    Tronoilte   v.    Christie,   69 

484.  L. T.  338. 
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"Pledge. 


"  Person. 


Definitions 
considered. 


of  lading,  dock  warrant,  -warehouse-keeper's  certificate,  and  warrant 
or  order  for  the  delivery  of  goods,  and  any  other  document  used  in 
the  ordinary  course  of  business  as  proof  of  the  possession  or  control 
of  goods,  or  authorizing  or  purporting  to  authorize,  either  by  in- 
dorsement or  by  delivery,  the  possessor  of  the  document  to  transfer 
or  receive  goods  thereby  represented  : 

"  (5.)  The  expression  '  pledge  '  shall  include  any  contract  pledg- 
ing, or  giving  a  lien  or  security  on,  goods,  whether  in  consideration 
of  an  original  advance  or  of  any  further  or  continuing  advance  or 
of  any  pecuniary  liability  : 

"  (6.)  The  expression  '  person'  shall  include  any  body  of  persons 
corporate  or  unincorporate." 

Sub-sect.  (2)  of  the  above  section  re-enacts  the  corresponding 
provision  of  sect.  4  of  the  Factors  Act,  1842  (a),  under  which  it 
wras  held  that,  where  a  factor  has  pledged  goods  for  a  debt  which 
does  not  exhaust  the  whole  value  of  the  goods,  they  are  still  in 
his  control  to  the  extent  to  which  they  are  not  exhausted  by 
that  pledge,  so  as  to  enable  him  to  pledge  them  again  for  the 
balance  (b). 

The  term  "  goods  "  in  this  Act  as  thereby  defined  is  restricted 
to  goods  dealt  with  in  mercantile  transactions  (r). 

So,  furniture  in  a  private  house  is  not  "  goods  "  as  defined  for 
the  purposes  of  this  Act  (d). 

The  definition  of  "  documents  of  title  "  in  the  present  Act  is 
similar  to  that  contained  in  sect.  4  of  the  Act  of  1842.  Stock 
and  shares  not  being  "  goods  "  within  the  meaning  of  the  Act, 
stock  and  share  certificates  are  not  documents  of  title  within  this 
defiuition  (e). 

Independently  of  the  Act,  it  has  been  held  that  delivery 
orders  are  (/),  but  that  wharfingers'  certificates  are  not  (g), 
documents  of  title  to  goods,  but,  having  regard  to  the  general 
words  of  definition  in  the  present  Act,  the  question  whether  or 
not  a  wharfinger's  certificate  is  within  them  must  depend  on  the 
form  of  the  particular  certificate  in  each  case. 

A  valid  pledge  under  this  Act  may  be  made  either  for  an 
actual  present  advance,  or  as  a  security  for  an  antecedent  debt, 
but  the  rights  of  the  pledgee  will  bo  different  in  the  two 
cases  (In. 


i  id. 


a]  6  A:  6  Vi.t.  o.  89. 

b]  Portalu  v.    Tetley,   L,   I.'. 


Eq. 


(r)   Wood  v.  Eowelife,  6  Ea.  L83. 
THd.  al  p.  L91. 
Freeman   v.  Appl  L.  J. 

Ex.  170. 


(/)  Merchant  Banking  Co.  of  London 
v.  Phoenix  Bessemer  Steel  Co.,  5  Ch.  J). 
205. 

d/)  a  a  mi  v.  Bolokotv,  Vaughan  »$•  Co., 
I,,  i;..  in  Oh.  A.  191. 

h    62  -V  63  Viot.  o.  45.  ss.  2,  4. 
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It  is  to  be  observed  that  the  definition  of  "  pledge  "  includes  chap.  lxih. 
not  only  pledges  in  the  strict  sense  of  the  word,  but  also 
securities  which,  in  cases  not  falling  within  the  Act,  would  be 
deemed  to  be  equitable  assignments  and  operate  accordingly. 
As  where  a  factor,  having  pledged  goods  by  deposit  of  the  bill 
of  lading  for  less  than  their  full  value,  subsequently  made  a 
further  pledge  to  another  person  by  an  order  in  writing  com- 
municated to  and  assented  to  by  the  first  pledgee  (/) . 

ii. — Statutory  Rights,  Powers,  and  Liabilities  of  "  Mercantile 
Agents." — By  sect.  2  of  the  Act  of  1889,  it  is  enacted  as 
folllows : — 

Sect.  2. — "  (1.)  Where  a  mercantile  agent  is,  with  the  consent  of  Powers  of 
the  owner,  in  possession  of  goods  or  of  the   documents  of  title  to  mercantile 
goods,  any  sale,  pledge,  or  other  disposition  of  the  goods,  made  by  ^ent,w, 
him  when  acting  in  the  ordinary  course  of  business  of  a  mercantile  disposition  of 
agent,  shall,  subject  to  the  provisions  of  this  Act,  be  as  valid  as  if  goods, 
he  were  expressly  authorized  by  the  owner  of  the  goods  to  make 
the  same ;  provided  that  the  person  taking  under  the  disposition 
acts  in  good  faith,  and  has  not  at  the  time  of  the  disposition  notice 
that  the  person  making  the  disposition  has  not  authority  to  make 
the  same. 

"(2.)  Where  a  mercantile  agent  has,  with  the  consent  of  the 
owner,  been  in  possession  of  goods  or  of  the  documents  of  title  to 
goods,  any  sale,  pledge,  or  other  disposition,  which  would  have 
been  valid  if  the  consent  had  continued,  shall  be  valid  notwith- 
standing the  determination  of  the  consent :  provided  that  the  person 
taking  under  the  disposition  has  not  at  the  time  thereof  notice  that 
the  consent  has  been  determined. 

"  (3.)  Where  a  mercantile  agent  has  obtained  possession  of  any 
documents  of  title  to  goods  by  reason  of  his  being  or  having  been, 
with  the  consent  of  the  owner,  in  possession  of  the  goods  repre- 
sented thereby,  or  of  any  other  documents  of  title  to  the  goods,  his 
possession  of  the  first-mentioned  documents  shall,  for  the  purposes 
of  this  Act,  be  deemed  to  be  with  the  consent  of  the  owner. 

"  (4.)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall 
be  presumed  in  the  absence  of  evidence  to  the  contrary." 

The  consent  of  the  owner  under  this  section  means  a  consent  What 

.  -in  lp  i  i     i  mi    amounts  to 

to  possession  by  the  agent  lor  any  purpose,  and  a  pledgee  will  consent  of 
obtain  the  protection  of  the  Act,  though  the  consent  was  given  owner- 
for  a  particular  purpose  and  the  agent  pledges  the  goods  for 
another  purpose,  provided  that  the  pledge  for  such  other  pur- 
pose was  made  in  the  ordinary  course  of  business,  unless  the 
pledgee  knew  that  the  agent  had  not  authority  to  make  the 

(i)  Portalis  v.  Tetley,  L.  R.  5  Eq.  140. 
VOL.  II. — R.  Y  Y 
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chap.  Lxm.    contract,  or  that  he  was  acting  mala  fide  (/»•).     If  the  symbol  of 

property  is  intrusted  to  the  factor,  the  owner   has  no  relief 

against  a  bona  fide  purchaser  or  mortgagee  (/) .     To  deprive  the 

pledgee  of  the  benefit  of  the  Act  there  must  -be  mala  fides,  or 

notice  of  want  of  authority  in  the  factor,  and  the  question  of 

mala  fides  is  for  the  jury  (m). 

Pledge  must         The  pledge  must  be  made  by  a  mercantile  agent  when  acting 

course°of nary  in  tne  ordinary  course  of  business  as  such.     Under  the  statute 

business.  g  Geo.  IY.  c.  94  it  was  held  that  a  wharfinger,  who  received 

flour  in  that  capacity,  though  he  was  in  the  habit  of  doing 

business  as  a  flour  factor,  was  not  within  the  Act  (n). 

Provided  this  condition  is  fulfilled,  a  valid  pledge  may  be 
given  to  secure  an  advance  made  where  there  was  only  a  possible 
liability,  which  had  not  then  resulted,  and  might  never  result  in 
a  debt  (o),  or  if  an  advance  is  made  to  meet  a  possible  liability 
of  the  broker,  as  where  he  has  bought  goods  for,  and  may  be 
liable  to  pay  for  them  as  surety  in  default  of,  the  factor  (p) . 

But  the  protection  of  the  Act  does  not  extend  to  a  pledge 
given  to  cover  the  general  balance  due  by  the  factor  to  a 
broker  or  to  a  carrier  or  warehouseman  (q),  nor  to  the  case  of  an 
undisclosed  foreign  principal  claiming  the  goods  unsold  in  the 
hands  of  the  broker  (r) ,  or  the  insurance  moneys  which  represent 
the  goods  insured  for  the  benefit  of  all  parties  whom  it  might 
concern  (s) . 

But  where  the  goods  have  been  sold,  the  balance  of  the 
proceeds  in  the  hands  of  the  broker  cannot  be  recovered  by  the 
undisclosed  foreign  principal,  as  there  is  no  privity  between 
them  (t),  and  such  foreign  principal  can  only  claim  as  standing 
in  the  place  of  his  agent,  and  so  will  be  subject  to  a  set-off  of 
the  general  balance  due  by  the  agent  to  the  broker  (t) . 

Where  goods  are  consigned  for  sale  on  account  of  the  con- 


(/.■)  KuHjxford  v.  Merry,  1   H.  &  N.  (1894)  1  Q.  B.  88. 

60S;   Higgonsy.  Barton,  26  L.  J.  Ex.  (o)  Jewanv.  Whitworth,  li.  II.  2  ~Eq. 

8heppardv.  Union  Bank  of  London,  G92. 

7  II.    &    N.    66]  ;   JStiincs  v.   Swamson,  (p)   Kallenbachv.  Lewis,  24  Ch.  D. 

1  B.  &  S.  270.  54,  C.  A. 

H          L.  R.  2H.L.SO.  (y)   Lettehart  v.  Cooper,  3  Bing-.  N.  C. 

113.  '.i!). 

'         i    v.     '//'<    Administrator-  (>•)   Ealtmbaoh     v.    Lewis,    sup.    at 

General  of  Bengal,  L6  Moo.  P.  0.  280;  j>|>.  81,  82. 

Douglas*.  Emng,  6  [r.  Com.  L.  Et,  896.  («)  Mildred  v.  Ufaspons,  8  Am>.  Cas. 

i/w,/  v.  //  hittlebury,  2  B.  &  A<1.  874. 

I    i      Bee  CoU  v.  North  Western  Bank,  {t)   New   Zealand,    <\v.    Land   Co.   v. 

L    R.  LO  0.  P.  364  :   Eastingt  \.  Pear-  Watson  7  Q.  B.  D.  374.  C.  A. 
<  ■   1  ft.  Ji.  62;   Biggt  v.  Erans, 
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signer,  a  bond,  fide  pledge  by  the  consignee  is  within  the  Act  («),    CHAP-  ^xm. 
though  the  pledgee  had  notice  that  the  consignment  was  for 
sale  :  to  avoid  such  a  pledge  there  must  be  knowledge  that  the 
agent  was  prohibited  from  pledging  (it). 

In  order  to  obtain  the  protection  of  the  Act,  the  pledgee  must  Notice  that 
take  the  security  in  good  faith,  and  must  not  have  notice  that  ultra  vires. 
the  giving  of  the  security  was  in  excess  of  the  authority  of  the 
pledgor  as  agent.  The  notice  need  not  be  by  direct  communica- 
tion, but  may  be  by  any  circumstances  which  would  induce  a 
reasonable  man  to  infer  that  the  pledge  was  improper  (x).  The 
House  of  Lords  in  one  case  declined  to  lay  down  the  rule  that 
knowledge,  however  acquired,  of  want  of  authority  would 
necessarily  be  ecpiivalent  to  notice,  so  as  to  deprive  a  pledgee 
of  his  lien  (y).  It  would  seem,  however,  that  their  lordships 
meant  by  knowledge,  information  which  turns  out  to  be  correct. 

In  another  case  (z)  it  was  said  that  the  equitable  doctrine  of 
constructive  notice  will  not  be  strictly  applied  to  honest 
mercantile  transactions. 

"Where  a  factor,  to  whom  goods  had  been  consigned  by  the 
plaintiff,  obtained  from  the  defendant,  with  whom  he  was  jointly 
liable  on  a  bill  of  exchange,  a  sum  of  300/.  on  the  security  of 
the  goods,  for  the  purpose  of  taking  up  the  bill,  the  Court  held 
that  the  transaction  did  not  come  within  the  protection  of  the 
Act  (a). 

The  delay  of  the  owner  in  giving  notice  to  the  pledgee  that 
the  goods  were  his  did  not  give  the  pledgee  any  greater  right 
than  the  statute  gave  him,  unless  the  pledgee's  position  was 
thereby  altered  (b) . 

The  factor  may  now  pledge  the  goods  or  documents  of  title 
with  which  he  is  intrusted  for  advances  to  himself,  or  to  a  third 
person  on  his  account  (c) . 

Where  the  factor  has  pledged  the  goods  of  the  owner,  together 
with  securities  of  his  own,  for  his  own  debt,  the  owner  is  entitled 
to  have  the  securities  marshalled  for  his  benefit  ((/). 

(u)  Navulshaiv  v.  Brownrigg,  2  G-.  De  («)  Learoyd  v.  Robinson,  12  M.  &TV. 

M.  &G-.  441.  745. 

(x)  Evans   v.    Truman,  2   B.    &  Ad.  (b)  Robertson  v.  Kensington,  5  Man. 

886.  &  Ry-  381. 

(g)  Mildred  v.  Maspons,  8  App.  Cas.  (e)  Sheppardv.  Union  Bank  of  London, 

874.  7  H.  &  N.  661  ;  8  Jur.  N.  S.  265. 

(s)  Kaltenbach  v.  Lewis,   24  Cli.  D.  (d)  Exp.  Alston,  Re  Holland,  L.  R. 

54,  at  p.  78,  C.  A.    See  also  Manchester  4     Ch.    A.     168;     Exp.     Salting,     Re 

Trust  v.  Furness,  (1895)  2  Q,  B.  539,  at  Stratton,  25  Ch.  D.  148,  C.  A. 
p.  545,  C.  A. 

Y  \'2 
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chap.  Lsin.        By  sect.  3  it  is  enacted  that — 

Pledge  of  "A  pledge  of  the  documents  of  title  to  goods  shall  be  deemed  to 

documents        he  a  pledge  of  the  goods." 
of  title. 

The  term  documents  of  title,  as  defined  for  the  purposes  of 
the  Act,  has  been  already  considered  (e). 

Pledges  to  secure  antecedent  debts  are  regulated  by  sect.  4  of 
the  Act,  which  enacts  as  follows  : — 


debt. 


Pledge  for  "Where  a  mercantile  agent  pledges  goods  as  security  for  a  debt 

antecedent  or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time  of 
the  pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods 
than  could  have  been  enforced  by  the  pledgor  at  the  time  of  the 
pledge." 

An  acceptance  not  due  is  an  antecedent  debt  (/)  ;  so  also  is  a 
loss  on  a  resale  [g). 

A  pledge  for  an  antecedent  debt  will  thus  transfer  to  the 
pledgee  such  rights,  but  no  more,  as  were  enforceable  by  the 
pledgor  against  the  principal ;  such  are  an  agent's  lien  on  goods 
consigned  to  him  for  acceptances  in  respect  of  bills  drawn  on 
him  by  his  principal  against  the  goods  (/>),  or  advances  to  his 
principal  on  the  credit  of  the  goods  (»') ;  also  the  lien  of  an 
agent  for  the  amount  for  which  he  is  liable  as  surety  for  his 
principal  (k).  In  such  cases,  however,  the  pledgee  runs  the 
risk  of  loss  of  the  lien  by  reason  of  the  discharge  behind  his 
back  of  the  principal's  obligations  (I). 

Moreover,  a  factor  has  a  lien  on  goods  consigned  for  sale  and 
the  proceeds  thereof  for  his  general  balance  on  the  goods  (>»), 
or  on  a  current  account  between  him  and  his  principal  (n),  and 
has  a  specific  lien  on  goods  bought  for  the  purchase-money  (0), 
and  for  freight  paid  in  respect  thereof  (p).  Any  such  lien  will 
pass  to  the  pledgee  under  this  section.  The  lien  of  a  factor  for 
his  general  balance  only  attaches  on  goods  which  come  into  his 
hands  as  factor  (y) . 

/' ,  Sup.  p.  1478.  Drinkwater  v.   Goodwin,    Cowp.   251; 

If)  Macnee  v.   Gorst,   L.  R.  4   Eq.  Kinloclcx.  Craig,  3  T.  R.  119,  783;  4 

816;   Learoyd\    /'■  /»»'<,//,  rj  M.  &  W.  Hn>.  P.  C.  47  ;  Jlnmmnnds  v.  Barclay, 

74."».  'J    Bast,    227.      See   Bobson   v.    Kemp, 

•',/,  Macnee  v.  Gorst,  sup.  4  Esp.  236  j   Hudson  v.  Granger,  5   15. 

'.               7. Barclay,  2  East,  227.  &  Ala.  27.     See  also  Turner  v.  Thomas, 

Pulteney  v.  Keymer,  8  Bap.  182.  L.  R.  6  0.  P.  613. 

/•', .      gate}  7.  Goodwin,  1   Oowp.  («)   Kruger  \.    Willeox,   A.mb.   254; 

Paul  v.  Birch,  'J  Alk.  ivi2. 

Fletcher  \.  Eeath,  7  B.  &  Or.  517.  (0)   Exp.  Emery,  2  Ves.  Sen.  674. 

fw)  (,01/in  \.  Lond.  Ate.  Co.,  I  Burr.  lp)  Exp.  Good,  iiM.  &  A.  246. 

Bat  vng  v.  Curt  ie,  2  B.  &  Aid.  187  ;  (7)  Dixon  v.  Stansfietd,  10  C.  B.  398. 
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An  agent  who  is  intrusted  with  goods  for  the  purposes  of    chap.  ism. 
sale,  does  not  lose  his  character  of  factor,  or  the  right  of  lien 
attached  to  it,  by  reason  of  his  acting  under  special  instructions 
as  to  the  mode  of  sale  (r). 

Sect.  5  enacts  as  follows  : — 

"  The  consideration  necessary  for  the  validity  of  a  sale,  pledge,  Rights 
or  other  disposition,  of  goods,  in  pursuance  of  this  Act,  may   be  acquired  by 
either  a  payment  in  cash,  or  the  delivery  or  transfer  of  other  goods,  exchange  o 
or  of  a  document  of  title  to  goods,  or  of  a  negotiable  security,  or  §ocuments. 
any  other  valuable  consideration  ;  but  where  goods  are  pledged  by 
a  mercantile  agent  in  consideration  of  the  delivery  or  transfer  of 
other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable 
security,  the  pledgee  shall  acquire  no  right  or  interest  in  the  goods 
so  pledged  in  excess  of  the  value  of  the  goods,  documents,  or  security 
when  so  delivered  or  transferred  in  exchange." 

This  section  in  effect  re-enacts  sect.  2  of  the  Factors  Act, 
1842.  As  to  exchanges  of  goods  and  documents  of  title  as  con- 
sideration for  a  pledge,  see  Sheppard  v.  Union  Bank  of  London  (s). 

Sect.  6.   "  For  the  purposes  of  this  Act  an  agreement  made  with  Agreements 
a  mercantile  agent  through  a  clerk  or  other  person  authorized  in  t!11*°u°1i 
the  ordinary  course  of  business  to  make  contracts  of  sale  or  pledge  c  ei  s'     c- 
on  his  behalf  shall  be  deemed  to  be  an  agreement  with  the  agent." 

Section  7  of  the  Act  gives   a  lien  to  consignees  of  goods  in  Consignors 
cases  where  the  consignor  is  merely  the  bailee  of  the  owner  ^nees!~ 
and  not  a  mercantile  agent. 

Sections  8  and  9  relate  to  dispositions  by  sellers  and  buyers  of  Sellers  and 
goods  generally,  and  are  not  confined  to  dealings  by  mercantile  J^™  ° 
agents   within   the   meaning    of   the    Factors   Act  (/).      These 
enactments  have  not  been  repealed,  but  they  have  been  incor- 
porated in  almost  identical  terms  in  the  Sale  of  (roods  Act, 
1893  (u),  and  have  already  been  considered  (a?). 

By  sect.  10  of  the  Act  of  1889  it  is  enacted  as  follows : — 

"  Where  a  document  of  title  to  goods  has  been  lawfully  transferred  Effect  of 
to  a  person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  transfer  of 
the  document  to  a  person  wno  takes  the  document  in  good  faith  ^ndoi^slien1 
and  for  valuable  consideration,  the  last- mentioned  transfer  shall  or  rjo-ht  of 
have  the  same  effect  for  defeating  any  vendor's  lien  or  right  of  stoppage 
stoppage  in    transitu  as  the  transfer  of  a  bill  of  lading  has  for  *«  transitu. 
defeating  the  right  of  stoppage  in  transitu." 

The  expressions  "  any  vendor's  lien  "  and  "  right  of  stoppage 

(>•)  Stevens  v.   Wilier,  25  Ch.  D.  31,  (t)  Per  Bruce,  J.,  in  Shenstone  §  Co. 

C.  A.  v.  Hilton,  (1894)  2  Q,.  B.  452,  at  p.  456. 

(*)  7  H.  &  N.  661.  («)  56  &  57  Vict.  c.  71,  s.  25. 

f.r)  See  ante,  p.  1463. 
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Mode  of 

transferring 

documents. 


Saving  for 
rights  of 
true  owner. 


g  for 
common  law 

i  of 
agent. 

l      if  in 
i  aptcy. 


in  transitu  "  do  not  mean  the  same  thing  ;  the  former  signifies 
the  right  of  an  unpaid  vendor  to  retain  the  goods  if  they  are 
still  in  his  custody  ;  the  latter  means  the  right  to  retake  the 
goods  if  they  have  left  his  custody  (//) . 

An  indorsement  of  a  bill  of  lading  by  way  of  pledge  is  only 
an  indorsement  and  transfer  for  a  particular  and  limited  purpose, 
and  the  right  of  stoppage  in  transitu  will  not  be  absolutely 
defeated,  but  will  remain  in  force  subject  to  a  charge  in  favour 
of  the  indorsee  of  the  bill  of  lading,  and  on  the  charge  being 
satisfied  the  right  of  stoppage  in  transitu  will  again  become 
absolute  (%). 

The  Factors  Act,  1889,  contains  the  following  supplemental 
provisions : — 

Sect.  11.  "  For  the  purposes  of  this  Act,  the  transfer  of  a  docu- 
ment may  be  by  indorsement,  or,  where  the  document  is  by  custom 
or  by  its  express  terms  transferable  by  delivery,  or  makes  the  goods 
deliverable  to  the  bearer,  then  by  delivery." 

Sect.  12. — "  (1.)  Nothing  in  this  Act  shall  authorize  an  agent  to 
exceed  or  depart  from  his  authority  as  between  himself  and  his 
principal,  or  exempt  him  from  any  liability,  civil  or  criminal,  for  so 
doing. 

"  (2.)  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from 
recovering  the  goods  from  an  agent  or  his  trustee  in  bankruptcy 
at  any  time  before  the  sale  or  pledge  thereof,  or  shall  prevent  the 
owner  of  goods  pledged  by  an  agent  from  having  the  right  to 
redeem  the  goods  at  any  time  before  the  sale  thereof,  on  satisfying 
the  claim  for  which  the  goods  were  pledged,  and  paying  to  the 
agent,  if  by  him  required,  any  money  in  respect  of  which  the  agent 
would,  by  law,  be  entitled  to  retain  the  goods  or  the  documents 
of  title  thereto,  or  any  of  them,  by  way  of  lien  as  against  the 
owner,  or  from  recovering  from  any  person  with  whom  the  goods 
have  been  pledged  any  balance  of  money  remaining  in  his  hands 
as  the  produce  of  the  sale  of  the  goods  after  deducting  the  amount 
of  his  lien. 

"  (3.)  Nothing  in  this  Act  shall  prevent  the  ownor  of  goods  sold 
by  an  agent  from  recovering  from  the  buyer  tho  price  agreed  to  be 
paid  fur  1  he  same,  or  any  part  of  that  price,  subject  to  any  right  of 
set  off  on  tho  part  of  the  buyer  against  the  agent." 

Sect.  1 :;.  "  The  provisions  of  this  Act  shall  be  construed  in  ampli- 
ficaliun  and  not  in  derogation  of  tho  powers  oxerciseable  by  au  agent 
independently  of  this  Act." 

Od  the  bankruptcy  of  an  agent  intrusted  with  goods  tho 
own<r  might,  before  the  passing  of  the  Act  of  1889,  have  proved 
for  the  amount  paid  by  him  to  rodeom,  as  for  money  paid  for 


I-     I         i     AH,    1889,"       Mason,    l   Bin.  L.  C.  737,  and  notes 
bj  Neiafa  &  Carter,  p.  17.     Bee,  as  to      thereto. 
"  Stoppage  I"  IVamitu,"  Liokbarrowr.         (*)  Kemp  v.  Folk,  7  App.  Cas.  577. 
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the  use  of  such  agent  before  his  bankruptcy,  or  for  the  value  of    chat.  xxin. 
the  goods  if  the  same  were  unredeemed  (a). 

iii. — Powers,  &c.  of  Factors  independently  of  Statute. — From  Authority  of 
the  mere  relation  of  principal  and  factor,  and  independently  of  d'ependently 
the  above  Acts,  the  factor  derives  authority  to  sell  at  such  times  of  8tatute- 
and  at  such  prices  as  he  may,  in  the  exercise  of  his  discretion, 
think  best  for  his  employer ;  but  if  he  receives  the  goods  subject 
to  any  special  instructions,  he  is  bound  by  them,  and  the  autho- 
rity, whether  general  or  special,  is  revocable.  When,  indeed, 
the  factor  has  advanced  money  on  the  goods  consigned  to  him 
for  sale,  the  authority  to  sell  is,  it  seems,  irrevocable,  because 
coupled  with  an  interest ;  but  still,  in  that  case,  on  f ailure  of 
the  principal  to  repay  such  advances  within  a  reasonable  time 
after  demand,  the  factor  cannot  sell  at  any  time  he  pleases, 
without  regard  to  the  interest  of  the  principal  and  the  nature 
of  the  authority  originally  given  (b).  And  he  cannot  sell  the 
goods,  though  in  the  exercise  of  a  sound  discretion,  contrary  to 
the  principal's  orders,  for  the  purpose  of  reimbursing  himself  for 
advances  made  to  the  principal,  independently  of  and  after  the 
consignment.  There  is  not  in  such  a  case  an  irrevocable  autho- 
rity coupled  with  an  interest,  inasmuch  as  such  an  authority 
only  exists  where  the  authority  is  given  for  the  purpose  of 
being  a  part  of  the  security,  although  such  subsequent  advances 
might  be  a  good  consideration  for  an  agreement  that  the  original 
revocable  authority  to  sell  should  become  irrevocable  (c).  And 
accordingly  an  authority  given  to  the  factor,  in  consideration 
of  former  advances,  to  sell  at  the  best  market  price,  and  repay 
himself  (the  former  authority  having  a  limit  as  to  price),  was 
held  to  be  revocable  (d) . 

The  authority  of  the  factor  may  be  revoked  notwithstanding 
advances  by  the  factor,  unless  such  advances  are  accompanied 
by  and  made  the  consideration  for  an  agreement  that  the  autho- 
rity shall  not  be  revocable  (e).  "Where  the  authority  to  the 
factor  was  revoked,  the  earlier  Acts  did  not  apply  (/) ;  but  now 
the  revocation  of  the  authority  does  not  prejudice  the  rights  of 
bond  fide  purchasers  without  notice  (g). 

(a)  5  &  6  Vict.  c.  39,  s.  7.  N.  S.  158. 

(J)  Smart  v.  Bandars,  3  C.  B.  380.  (/)  Fuentesv.Mbntis,Ii.TL.iG.'P.93. 

(c)  Smart  v.  Sandars,  sup.  \g)  52   &  53   Vict.  c.  45,  s.  2,  sub- 

\d)  JRaleiffhv. Atkinson,  GM.  &W.  670.  s.  (6),  ante,  p.  1479,  re-enacting  40  &  41 

\e)  Be  Comas  v.  Frost,  3  Moo.  P.  C.  Vict.  c.  39,  s.  2. 
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chap.  lxih.  A  purchaser  from  a  factor,  not  knowing  that  the  latter  is 
selling  as  agent,  may,  in  an  action  for  the  price  by  the  real 
owner,  set  off  a  debt  due  to  him  by  the  factor  (h),  although  the 
factor  is  acting  contrary  to  his  instructions  (/)  ;  and  an  allega- 
tion that  the  purchaser  had  the  means  of  knowledge  is  not 
sufficient  (£)  ;  but  where  the  purchaser  knows  the  factor  to  have 
a  principal,  he  cannot  set  off  the  debt  due  to  him  by  the  factor, 
whether  the  undisclosed  principal  carries  on  business  in  England 
or  not  (/),  or  abroad  (m). 

This  set-off  is  not  allowed  in  an  action  for  damages  for  not 
accepting  the  goods  (n)  ;  nor  where  the  factor  has  become  bank- 
rupt and  it  was  proposed  to  set  off  mutual  credits  (o),  unless  the 
claim  by  the  bankrupt's  trustee  was  liquidated  (p). 

Instruments  and  securities,  which  form  part  of  the  currency 
of  this  country,  such  as  bills  of  exchange,  exchequer  bills,  &c, 
being  negotiable,  can,  of  course,  be  effectually  pledged  by  an 
agent  intrusted  with  them,  or  by  any  other  person  in  whose 
hands  they  may  be,  in  fraud  of  the  true  owner  (q) ,  and  the  same 
will  apply  to  exchequer  bills  payable  to  bearer  (>')  ;  or  bonds 
payable  to  bearer  (s). 

The  principal  is  protected  against  the  sale,  negotiation, 
transfer,  or  pledge  by  a  broker  or  other  agent  of  such  instru- 
ment, in  violation  of  good  faith,  and  contrary  to  the  object  for 
which  the  same  was  intrusted  to  him  (f). 

In  the  case  of  foreign  securities  it  rests  with  the  defendant  to 
prove  by  evidence  that  they  are  negotiable  by  the  course  of 
trade  here,  or  by  the  custom  of  the  country  whence  they 
come  (n).  And  the  Court  cannot  take  cognizance  of  their 
character  when  brought  before  them  for  the  first  time  (a?) . 

(h)  George  v.  Chgett,  7  T.  R.  359  ;  (q)   Treuttel  v.  Barandon,   8   Taunt. 

Carrv.  Einchlife,  4 B.  & Cr.  547 ;  Fish  100;  Sigourney  v.  Lloyd,  8  B.  &  Cr. 

v.  Kempt  on,  7  C.   B.  687  ;  Semenza  v.  622  ;  Lloyd  v.  Sigourney,  5  Bin^.  525 ; 

//,  in  ley,  18  C.  B.  N.  S.  172  ;  Dunn  v.  Goodman  v.  Harvey,  4  A.  &  E.  870. 

Norwood,  14  C.  B.  N.  8.  574.  (>•)    Wookey  v.  Pole,  4  B.  &  Aid.  1  ; 

/  vp.  Dixon,  I  <'li.  I).  L33,  C.  A.  Brandao  v.    Barnett,  2  So.  N.  It.  96, 

Borries  v.  Imperial  Ottoman  Bank,  112. 

I,,  i:.  9  0.  P.  38.  (x)  (lon/Ur  v.  Mieville,  SB.  &  Cr.  15. 

/    h    v.    Eempton,   7   C.   B.   687;  {')  24  &  25  Vict.  0.  96,38.75,76. 

/          D      ",    "/>■  And    see   A''//-    v-    Tatlovk,  2   ().    B.    I). 

Lanyon   r.   Blanchard,  2  Camp.  157;  and  Reg.  v.  Cooper,  L.  R.  2  C.  C. 

S                Mi!        ...  l;.  123;   "Reg.  v.  Christian,  L.  R.  2  C. 

Turner  v.  Thomas,  6  Must,  610.  < '.  R.  94. 

/      -  <  v,  Thomas,  sup.  («)   Lang   v.  Smyth,    7   Bing.    284; 

Thornton   7.  Maynard,  LO    East,  Gvyn  v.  Baker,  l.'i  Mast,  509;  Gorgicr 

706.  v.  Mieville,  3  B.  &  Or.  46. 

(x)  Lang  v.  Smyth,  sup. 
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CHAPTER  LXIY. 

OF  HYPOTHECATION  BY  WAY  OF  EQUITABLE  ASSIGNMENT. 

Section  I. 

Of  Equitable  Assignment  of  Debts  and  Funds. 

i. — Nature  and  Operation  of  Equitable  Assignments  of  Debts  or  Definition  of 
Funds. — An  equitable  assignment  may  be  defined  as  an  appro-  e(iultable 
priation,  for  the  payment  of  a  debt,  of  a  chose  in  action  or  fund 
of  the  debtor  in  the  hands  of  a  third  person,  and  may  be  effected 
either  by  agreement  between  the  creditor  and  the  debtor  that 
the  debt  shall  be  paid  out  of  specific  property  belonging  to  the 
debtor  but  not  in  his  possession  (a),  or  by  an  order  upon  the 
holder  of  the  specific  property  to  pay  the  creditor  out  of  such 
property  (b) . 

With  regard  to  the  first  class  of  cases,  where  an  equitable  Notice  not 
assignment  of  a  debt    or   fund  is  made   by  direct   agreement  ne°ef.saiy  to 

.  .  .  .  validity  of 

between  the  creditor  and  his  debtor,  it  is  not  essential  to  the  assignment 
validity  of  such  assignment,  as  between  assignor  and  assignee,  assizor  and 
that  notice  should  be  given  to  the  party  by  whom  the  fund  is  assignee ; 
held ;  and  it  is  immaterial,  in  this  respect,  whether  the  assign- 
ment be  for  valuable  consideration  (c)  or  not  (d) . 

Nor  is  notice  necessary  as  between  persons  claiming  under  the  nor  as  be- 
assignor,  such  as  a  person  claiming  under  a  subsequent  assign-  c^imQm^rS°nS 
ment  made  otherwise  than  for  a  valuable  consideration  (e),  a  under  assignor 
creditor  who  has  obtained  a  garnishee  order  (/),  or  a  judgment 


(a)  Rodick  v.  Gandell,  1  De  Gr.  M.  &  (d)  Donaldson  v.  Donaldson,  Kay,  711; 
G.  763,  776.  Roberts  v.  Lloyd,  2  Beav.  376  ;  Re  Waifs 

(b)  Bum  v.  Carvalho,  4  My.    &  Cr.  Trusts,  2  De  G.  J.  &  S.  365. 

690,  at  p.  702,  and  other  cases  cited  (e)  Justice  v.  Wynne,  12  Ir.  Ch.  R. 

inf.  289. 

(c)  Burn  v.  Carvalho,  sup.  ;  Dufaur  (/)  Robinson  v.  Nesbitt,  L.  R.  3  C.  P. 
v.  Professional  Life  Assurance  Co.,  25  264  (overruling  Watts  v.  Porter,  3  E.  & 
Beav.  599;  Rodick  v.  Gandell,  sup. ;  Re  B.  743).  See  Pickering  v.  Ilfracombe 
Lowe's  Settlement,  30  Beav.  95.  Rail.  Co.,  L.  R.  3  C.  P.  235. 
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creditor  who  has  obtained  a  charging  order  (g)  of  the  one  part, 
and  a  creditor  assignee  of  the  other  part. 

It  is,  however,  necessary  for  the  safety  of  the  assignee  that  he 
should  give  notice  of  an  equitable  assignment  to  the  holder  of 
the  fund  (/i)  so  as  to  bind  him  and  prevent  him  from  paying  it 
over  to  the  assignor,  or  to  other  persons  claiming  under  him  by 
a  title  which,  though  subsequent  in  date,  may,  if  acquired  for 
value,  enable  such  persons  to  acquire  precedence  by  priority  of 
notice ;  and  also  in  order  to  prevent  the  risk  of  the  fund  being 
claimed  by  the  assignor's  trustee  in  bankruptcy. 

It  is  well  settled  that  an  equitable  assignee,  who  has  not 
given  notice,  will  be  bound  by  any  equities  between  the  assignor 
and  the  holder  of  the  fund,  so  as  to  be  obliged  to  allow  any 
payments  made  by  the  holder  of  the  fund  to  the  assignor 
subsequently  to  the  assignment  (/). 

A  debtor,  trustee,  or  other  holder  of  a  fund  who  has  received 
notice  of  an  equitable  assignment  cannot  refuse  to  pay  the 
money  to  the  assignee  (k)  ;  and  indemnity  cannot  be  demanded 
by  the  debtor  or  fund  holder  before  payment  (/).  The  con- 
tingency of  the  debt  does  not  vary  the  principle  (m)  ;  nor  can 
a  subsequent  compromise  by  the  assignor  alter  the  right  (/). 

In  the  absence  of  and  until  notice,  the  fund  holder  would  be 
justified  and  safe  in  paying  away  the  fund  to  the  assignor  or 
persons  claiming  under  him  who  appear  to  be  the  true  owners 
thereof  (n). 

The  assignment  is  valid  although  the  order  was  addressed  by 
the  firm  to  whom  the  goods  belonged  to  a  partner  of  the  firm 
who  is  abroad  (o).  But  the  holder  of  a  fund,  even  though  he 
has  received  notice  of  its  assignment,  is  not  bound  to  pay  it  over 
to  the  assignee,  if  the  assignee's  title  is  not  complete  by  the  law 
of  the  locus  ret  utce  (p) . 

Another  risk  to  which  an  equitable  assignee  subjects  himself 


(g)  liciivint  v.  Lord  Oxford,  f>  De  G. 

i ;     192;    Kinderley  v.  Jervis,  22 

Beav.  I  ;    Eyn  v.  M'Dowell,  9  II.L.C. 

ott  v.  Lord  Eastings,  4  K. 

.'.  J.  I 

(A)  /,'<  King,  Sewill  v.  King,  14  Ch. 
I).  179. 

(i)  Korrish  v.  Marshall,  6  Madd.  475; 
Stocks  v.  Dobson,  i  De  G-.  M.  &  <*.  11  ; 
Coihey  v.  Sydenham,  2  Bro.  0.  0.  891  ; 
Ord  v.  White,  2  Beav.  867;  Leslie  v. 
Baillie,  2  Y.  &  C.  C.  0.  91. 


(/„•)  Jones  v.  Farrell,  1  De  G.  &  J. 
208  ;  Hutchinson  v.  Seyworth,  9  A.  & 
E.  375. 

(/)  Jones  v.  Farrell,  sup. 

\m)  Bodiek  v.  Gandell,  1  He  G.  M.  & 
C.  768. 

(n)  Ward  v.  Dunoombe,  (1893)  A.  C. 
869,  892. 

{a)  Rayner  v.  Harford,  4  Jur.  N.  S. 
708. 

(/<)  Siehelv.  Raphael,  10  Jur.  N.  S. 
1166.  Bui  Bee  Exp.  Holthausen,Ii.  R. 
9  Oh.  A.  722. 
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by  omitting  to  give  notice  to  the  holder  of  the  fund  is  that     chap.  lxiv. 
some  subsequent  assignee  for  value,  not  having  notice  of  the 
previous  assignment,  may,  by  giving  notice  of  the  assignment 
to  him,  acquire  priority  over  the  original  assignee  (q). 

An  agreement  by  a  debtor  with  his  creditor  for  payment  Assignment 
of  his  debt  out  of  funds  in  the  hands  of  a  third  person,  if  com-  J^ufover 
municated  to  such  third  person,  will  prevail  against  a  subsequent  assignor's 
bankruptcy  though  intervening  while  the  letter  or  memorandum  bankruptcy, 
containing  notice  of  the  agreement  is  being  duly  forwarded, 
and  on  its  way  to  the  holder  of  the  fund  (r) .     So  also  an  order 
on  the  fund  holder  to  pay  the  creditor  out  of  the  fund,  being 
ipso  facto  notice  of  the  equitable  assignment,  will  oust  the  claim 
of  the  debtor's  trustee  in  bankruptcy  (s). 

The   extinguishment   of    the   original   debt    due    from    the  Extinguish- 
assignor  to  the  assignee  seems  to  have  been  in  an  earlier  case  meJnt  of  debt 

°_  °  m  not  necessary, 

considered  necessary  at  law  as  a  consideration  to  support  the 

agreement  (/).  But  in  Walker  v.  Rostron  (u),  where  the  order 
was  by  way  of  additional  security,  it  was  held  that  no  further 
consideration  was  necessary  beyond  the  existence  of  the  debt 
due  from  the  assignor  to  the  assignee,  as  in  the  case  of  any 
other  collateral  security.  And,  where  there  is  an  agreement 
between  the  creditor  and  his  debtor  and  the  debtor  paravail,  the 
original  debtor  will  not  thereby  be  released,  unless  the  agree- 
ment is  expressly  to  that  effect  (x). 

The  assignee  of  a  debt  could  not  before  the  Judicature  Act,  Action  by 
1873  (//),  have  sued  for  it  in  equity,  unless  the  assignor  had  a^g-1166- 
refused  to  allow  him  to  use  his  name,  or  did  or  intended  to  do 
some  act  to  prevent  the  assignee  from  recovering  it  at  law  (z). 
This  Act  empowers  an  assignee  to  sue  in  his  own  name  in  cases  of 
"  absolute  assignment  not  purporting  to  be  by  way  of  charge 
only  ";  but  though  a  conveyance  by  way  of  mortgage  has  been 
held  to  be  within  this  enactment,  a  distinction  has  been  drawn 

(q)  Dearie  v.  Hall,  3  Russ.  1.     The  9;   Boyd  v.   Mangles,    18   L.   J.    Ex. 

risks  attending  the  omission    to  give  273  ;  Dickinson  v.  Marrow,  14  M.  &  W. 

notice  of  an  equitable  assignment  of  a  713  ;    Exp.    Flower,   4    D.   &  C.  449  ; 

debtor  fund  are  more  fully  considered,  Crowfoot  v.  Gurnet/,  2  Moo.  &  Sc.  473  ; 

with    reference    to    mortgages,    ante,  Exp.  Steward,  3  M.  D.  &  De  G.  265. 
pp.  303  et  seq.  (t)    Wharton  v.  Walker,  4   B.   &   Cr. 

(>•)  Roiv  v.  Dawson,  1  Ves.  Sen.  331  ;  163.     See  Lwersidge  v.  Broadbcnt,   28 

Exp.  South,  Re  Row,  3  Swanst.  392  ;  L.  J.  Ex.  332. 
Collyer  v.  Fallon,  T.  &  R.  459  ;  Burn  (u)  9  M.  &  W.  411. 

v.  Carvalho,  4  My.  &  Cr.  690.  \x)   Cuxon  v.  Chadley,  3  B.  &  Cr.  591. 

(s)  Miln  v.  Walton,  2  Y.  &  C.  C.  C.  (y)  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  6. 

354.     See  also  Belcher  v.   Bellamy,    2  {z)  Hammond  v.  Messinger,  9  Sim.  31~ . 

Exch.  303;   Exp.  Bell,  17  L.  J.   Bky. 
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between  such  an  instrument  and  one  which  only  gives  a  right 
to  payment  out  of  a  particular  fund  or  particular  property 
without  transferring  that  fund  or  property  (a).  It  seems,  there- 
fore, that  hypothecations  operating  by  way  of  equitable  assign- 
ment are  still  governed  by  the  law  independent  of  the  statute, 
and  that  the  assignee  cannot  generally  sue  in  his  own  name 
without  a  power  of  attorney  enabling  him  to  do  so  (b). 

According  to  the  practice  of  the  Bank  of  England,  dividend 
warrants  pass  by  delivery  without  indorsement,  and  the  bond 
fide  holder  thereof  is  entitled  to  receive  the  amount ;  but  the  law 
does  not  acknowledge  such  a  mode  of  assignment,  though  a 
contract  entered  into  with  knowledge  of  such  practice  might  be 
binding  (e).  And  it  may  be  noticed  that  a  general  power  to 
receive  payment  does  not  authorize  the  attorney  to  receive 
payment  by  dividend  warrant,  unless  such  be  shown  to  be  the 
usual  mode  of  payment  (c),  nor  by  bills  of  exchange  (d). 

By  the  51  Geo.  III.  c.  61,  East  India  bonds  pass  by  delivery; 
but  if  the  company  disregard  the  notice  that  the  holder  has  no 
title,  the  Court  will  grant  an  injunction  to  restrain  payment 
thereon  (e). 

The  equitable  assignee  of  a  debt  is  not  subject  to  the  same 
rules  as  the  holder  of  a  bill  of  exchange  as  to  the  obligation  to 
use  due  diligence.  And  accordingly  where  a  partner  gave  a 
promissory  note  to  secure  an  advance,  and  also,  by  way  of 
collateral  security,  an  equitable  assignment  of  his  share  in  the 
partnership,  but  did  not  enforce  his  security  till  after  the  firm 
had  become  insolvent,  it  was  held  that  the  assignee  was  not 
barred  from  relief  by  the  delay,  and  that,  as  he  could  not  have 
obtained  payment  of  the  money,  he  could  not  be  charged 
with  it  (./'). 

Formerly,  the  assent  of  the  fund  holder  to  an  order  or 
appropriation  of  the  fund  was  necessary  at  law  to  bind  him 
and  enable  the  creditor  to  sue  ((/).  But,  in  equity,  the  mere 
communication  to  the  holder  of  the  order  or  appropriation  was 
sufficient  to  amount  to  an  equitable  assignment  binding  on  him 


a    Tattered  v.    Velagoa   Bay  Co.,  23 
Q    l:    D    239. 

Bee   further,    on    tins  question, 
"/'/< .  pp,  306  ei  "/. 

'Partridge  \.  BanTt  of  England,  9 
Q    B    396. 
{d)  Byket  v.  Oil*  .  5  M.  &  W.  645. 
< .       ■  \ .  Mori  hall,  15  Sim.  72. 


if)  Glyn  v.  Wood,  1  Dc  G.  F.  &  J. 
834. 

(q)  Wutekinson  v.  Weyworth,  9  A.  Sc 
\  I7fi  :  Walker  v.  Rostron,  9  M.  &  W. 
411;  Wodgxii/i  v.  Aniiir.t<)i.  .'!  I>.  &  Vr. 
842;  Williams  \.  Everett,  I  l  East,  682. 
Bee  also  Tatet  v.  Bell,  3  B.  .V  A.d.  645, 
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without  any  assent  on  his  part  (h).     And  now,  under  the  Judi-     chap.  lxiv. 
cature  Act,  1873  (?'),  this  rule  of  equity  must  be  adopted  in  all 
Divisions  of  the  High  Court. 

ii, — What  will  amount  to  an  Equitable  Assignment  of  a  Debt  Equitable 
or  Fund. — When  the  agreement  or  order  is  in  writing,  no  par-  by  urformal 
ticular  form  of  words  is  necessary  to  effect  an  equitable  assign-  words- 
ment  (/»•).     Any  words,  however  informal,  are  sufficient  for  that 
purpose,  provided  the  intention  clearly  appear  thereby  that  a 
specific  fund  shall  be  appropriated  for  payment  of  the  debt  (/), 
and  that  payment  out  of  the  fund  so  appropriated  shall  be  made 
to  the  person  claiming  under  the  assignment  (m). 

An  informal  letter  may  operate  as  an  effectual  equitable 
assignment,  though  it  expresses  an  intention  subsequently  to 
execute  a  formal  deed  of  assignment  (n). 

Thus,  an  order  on  an  insurance  company  in  this  form,  "  Take  Instances  of 
notice  that  I  wish  to  transfer  my  interest  in  the  policies  to  C.  D.,"  sufficient  to6 
is  sufficient  (o)  ;  also  where  the  consignor  of  coffee  drew  certain  create  an 
bills  of  exchange,   and  wrote  to  his  consignee  to  "  realize  the  assignment, 
coffee  and  honour  the  bills,"  and  the  consignee,  after  specifying 
the  bills,  wrote  to  the  holder,  stating  that  he  expected  "  the 
delivery  of  the  coffee  sent  against  the  above,"  it  was  held  to  be 
a  valid  equitable  charge  (p). 

So  where  a  debtor  had  given  a  security  upon  a  fund  to  a 
creditor,  and  was  also  indebted  to  a  third  person,  an  order  in 
writing  given  by  the  debtor  to  such  third  person,  directing  the 
secured  creditor  to  hold  the  fund  (subject  to  his  charge)  to  the 
credit  of  such  third  person,  followed  by  an  agreement  by  the 
secured  creditor  so  to  hold  it,  amounts  to  an  equitable  charge  (q). 

An  order  on  the  sale  moneys  of  a  commission  in  the  army 
was  held  to  be  sufficient  (r).  A  direction  to  an  executor  to  pay 
a  share  under  a  will,  if  acted  on,  is  sufficient  (s)  ;  and  also  an 

(A)  Lett  v.  Morris,  4  Sim.  607.  («)  Re  King,  Sewell  v.  King,   14  Ch. 

(i)  36  &  37  Vict.  c.  66,  s.  25  (11).  D.  179. 

(k)  Row  v.  Dawson,  1  Ves.  Sen.  331.  (o)  Chowne  v.  Bai/lis,  31  Beav.  351. 

\l)  Malcolm    v.   Scott,    15   Jur.    21 ;  (p)  Ranken  v.  Alfaro,  5  Ch.  D.  790, 

Watson  v.   Duke  of    Wellington,   1   R.  C.  A. 

&    My.     602 ;     Jones    v.    Starkey,    16  (q)  Myers   v.    United  Guarantee,  §c. 

Jur.  510;     Thompson   v.    Simpson,    L.  Co.,  7  De  G-.  M.  &  G.  112. 
R.  5  Ch.   A.    659;    Citizens'   Bank   of  (>•)  V Estrangev.  V Estrange,  13Beav. 

Louisiana   v.    First   National   Bank   of  281.     See  Collger  v.  Fallon,  T.  It.  459  ; 

Orleans,    L.    R.   6    H.    L.    352  ;    Exp.  Price  v.  Lovett,    15  Jur.  786 ;    Webster 

1, Tint/,  Re  Pratt,  7  Ch.  D.  419;  Per-  v.   Webster,   31   Beav.    393;    Buller   v. 

cival  v.  Dunn,  29  Ch.  D.  128.  Plunkctt,  1  J.  &  H.  441. 

(m)  Bell  v.  London  and  North  Western  (s)  Lambe  v.  Orton,  29  L.  J.  Ch.  319. 

Rail.  Co.,  15  Bear.  548. 
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order  on  the  executor  of  a  debtor  to  pay,  followed  by  a  promise 
to  pay  when  there  should  be  funds  for  the  purpose  (t). 

The  engagement  to  pay  out  of  the  fund  must,  however,  be 
unequivocal.  A  promise  to  pay  when  the  debtor  receives  a  sum 
due  to  him  from  a  third  person,  without  any  agreement  that 
the  creditor  shall  be  paid  specifically  out  of  that  sum,  is  not 
sufficient  (h)  ;  nor  a  mere  representation  that  there  were  funds 
at  a  particular  bank  to  meet  a  bill  of  exchange  drawn  upon 
it  (if)  ;  nor  the  statement  by  the  debtor  that  the  arrival  of  a 
certain  cargo  would  put  him  in  funds  (>/)  ;  nor  a  direction  in  a 
bill  of  exchange  to  place  it  against  a  particular  cargo  (z)  ;  nor  a 
request  to  the  holder  of  a  fund  to  hold  it  at  the  disposal  of  the 
creditor  (a) .  A  cheque  is  not  an  equitable  assignment  of  the 
drawer's  balance  at  his  banker's  (b).  Nor  will  a  letter  advising 
a  creditor  that,  by  instructions  of  the  debtor,  a  special  credit  has 
been  opened  in  his  favour  with  the  writer  of  the  letter  constitute 
an  equitable  assignment  or  specific  appropriation  of  that  sum,  as 
of  a  fund  in  the  hands  of  such  third  person  ;  it  is  a  mere  state- 
ment by  the  writer  that  he  will  act  as  paymaster  to  a  particular 
person  up  to  a  certain  amount  (c). 

A  valid  equitable  assignment  may  be  made  even  by  parol,  if 
the  intention  to  appropriate  a  specific  sum  for  payment  is  clearly 
proved.  "  If  A.  tells  B.  that  he  expects  that  10,000/.  are 
comiDg  to  him  on  a  given  day,  and  agrees  out  of  that  to  pay  B. 
5,000/.,  that  is  a  good  agreement  to  constitute  a  charge  upon 
the  fund  "(d). 

An  order  by  a  creditor  to  his  debtor  to  pay  a  sum  of  money 
to  a  third  person  is  not  an  equitable  assignment,  unless  it 
amounts  to  an  order  or  engagement  to  pay  the  sum  out  of  a 
particular  fund  or  debt  (e).  So,  an  order  not  acted  upon  during 
the  debtor's  life  to  transfer  into  the  name  of  the  creditor  shares 


Exp.  Alderion,  1  Madd.  53;  aff. 
Exp.  South,  '■'<  Swanst.  892. 

(«]  Fieldv.  Megaw,  L.  It.  4  C.  P.  GG0; 
Pereival  v.  /  I  h.  I>.  L28. 

{x)  Thornton  v.  Simpson,  L.  1>.  6  Ch. 
A  .  662.  Ami  Bee  Citi  '  B<  <  ' .  $e.  v. 
I ,,  i  National  Bank  of  New  Orleans, 
I,    K.6EL.I 

/        v.  Starfo  y,  16  Jur.  510. 
/,'../„  y  ,\  Co.'    /"  /"'  ">  I    \.  Ollit  r, 
L    R    7  On    a.  696. 

< ,       , .,.,    v.   //  wt  U  India   Rubber 
I  '  ;,.  I).  128,  0.   \. 


(/j)  Ilopkhhion  v.  Forstcr,  L.  R.  19 
Eq.  74,  Jesscl,  M.  R.,  commenting  on 
Keene  v.  Beard,  8  C.  B.  N.  S.  372. 

(c)  Morgan  v.  Le  Rivier,  L.  R.  7 
II.  L  423. 

(it)   ivr   Pnge-W 1,  V.-C.   in   A'/V- 

eard  v.  Priehard,  l  K.  &  J.  277,  at 
p.  279.  See  also  Tibbits  v.  George,  5 
A.  &  E.  107  ;  Qwmell  v.  Gardner,  4 
c.ir.   626  :    Parish  v.   Poole,  53  L.  T. 

Wat  on  v.  hnl:,  of  Wellington,  1 
R.  &  M  v.  602,  606  ;  Pereival  v.  Dunn, 
'20  Ch.  D.  1'28. 
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in   a  company  held  by  the  debtor  without  further  evidence  of     chap.  lxiv. 
the  contract,  will  not  be  sufficient  to  create  a  lien  as  against  the 
debtor's  other  creditors  after  his  death  (/). 

It   is  not  necessary  that  the  fund,  to  be  capable  of   being  Appropriated 
appropriated   for   payment  of    a    particular   debt,    should    be  of  unascer_ 
definitely   ascertained    as   to    amount  (<j).       A   valid  equitable  tained 

i  -i         «    p        -i     j      -i  t  .,  .       .     amount. 

assignment  may  be  made  or  funds  to  be  subsequently  acquired, 
though  the  acquisition  may  depend  on  a  contingency  (//).  Nor 
is  it  necessary  that  the  precise  amount  of  the  debt  to  be  paid 
should  be  ascertained  (/). 

iii, — Revocation  of  Assignment. — The  mere  sending  an  order  Revocation 
to  the  depositary  or  debtor,  to  pay  the  proceeds  or  fund  or  debt  holder^011 
to  a  creditor,  does  not  constitute  an   equitable  assignment  in  fund, 
favour  of  the  creditor.     Until  communicated  to  the  creditor, 
the  order  is  countermandable  (/.•)  ;  but  where  such  communica- 
tion has  been  made,  at  all  events  after  the  fund  holder  has 
assented   to  the  order  or   appropriation,  the  order   cannot  be 
revoked  (/). 

The  power  of  the  debtor  to  revoke  the  order  he  has  given 
seems  to  depend  upon  whether  that  order  is  a  mere  order  for 
payment  which  is  countermandable  until  acted  upon,  or  amounts 
to  an  appropriation  of  the  fund  (/>/).  Of  course  a  direction,  by 
a  consignor  to  his  correspondent  and  consignee,  to  appropriate 
all  future  consignments  to  the  payment  of  a  particular  debt,  is 
revocable  by  him  at  any  time  as  to  consignments  not  already 
made  («). 

iv. — The  Rule  in  Exp.  Waring. — The  well-known  rule  in  Exp. 
Waring  (6)  lays  down  an  apparent  exception  to  the  general 
principle  that,  in  order  to  constitute  a  valid  equitable 
assignment,  there  must  be  privity  between  the  assignor  and 
assignee. 

(  f)  Camming  v.  Prescott,  2  T.  &  448  ;  Gaskell  v.  GasMl,  2  Y.  &  J.  502. 
C.  Ex.  488.  (I)  Hodgson  v.  Anderson,  3  B.  &  Cr. 

{g)  Pooley  v.  Goodwin,  4  A.  &  E.  94;  842  ;    Hutchinson  v.  Heyworth,  9  A.  & 

Walker  v.  Eostron,  9  M.   &  W.  411  ;  E.  375;    Walker  v.  Eostron,  9   M.   & 

Eiccardv.  Frichard,  1  K.  &  J.  277.  W.  411  ;    and  Dickinson  v.  Marrow,  14 

{/>)  Eodicky.  Gandell,  1  De  G.  M.  &  M.  &  W.  713. 
G.  763.  {m)  See  Fishery.  Miller,  1  Bing.  150; 

(i)   Hutchinson  v.  Heyworth,  9  A.  &  Gibson  v.  Minet,  2  Bin«\  7;  Malcolm  v. 

E.  375.  Scott,  15  Jur.  21;  Br  in  a 'v.  Hampshire, 

{k)  Scott  v.    Porcher,    3    Mer.    652  ;  1  M.  &  W.  364. 
Frith  v.  Forbes,  4  De  G.  F.  &  J.  409,  (»)   Malcolm  v.  Scott,  sup. 

422  ;  Bailey  v.  Culvcrwell,  8  B.  &  Cr.  (o)  19  Ves.  345. 
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CHAP.  LXIV. 

Statement  of 
the  rule. 


No  equitable 
assignment. 


Rule  applies 
to  insolvent 
as  well  as 
bankrupt 
estates. 


The  rule  in  Exp.  Waring  may  be  thus  stated  : — 

Where,  as  between  the  drawer  and  the  acceptor  of  a  bill  of 
exchange,  funds  have,  by  virtue  of  a  contract  between  them, 
been  specifically  appropriated  to  meet  the  bill  at  maturity,  then, 
if  both  drawer  and  acceptor  become  bankrupt,  the  bill  holder, 
though  neither  party  to  the  contract  nor  privy  to  the  appropria- 
tion, is  entitled  to  have  the  appropriated  fund  applied  towards 
payment  of  the  bill. 

The  exception  is,  however,  more  apparent  than  real,  for  the 
bill  holder  is  not  treated  as  having  an  equitable  assignment  of 
the  appropriated  fund,  but  merely  an  incidental  advantage 
arising  out  of  the  necessities  connected  with  working  out  the 
equities  between  the  two  insolvent  estates  (q). 

The  rule  in  Exp.  Waring  applies  not  only  to  cases  of  bank- 
rujitcy  in  the  strict  sense  of  the  term,  but  also  where  the  estates 
are  insolvent  (;-),  provided  that  the  respective  estates  have  been 
brought  under  forced  administration,  whether  of  the  Court  of 
Bankruptcy  or  of  the  Chancery  Division  (s). 


Section  II. 


Bill  of  lading, 
whether 
changi  -  the 
property. 


Equitable  Assignments  of  Cargo. 

i, — Appropriation  of  Bills  of  Lading  to  accepted  Bills  of 
Exchange. — A  bill  of  lading,  transmitted  for  valuable  considera- 
tion, operates  as  a  change  of  property  instanter  the  goods  are 
shipped  (t).  But,  unless  some  specific  assignment  or  appropria- 
tion of  the  goods  is  made,  then  until  the  bill  of  lading  is  trans- 
mitted to  the  consignee  or  his  agent,  or  the  goods  are  shipped 
on  board  his  own  vessel,  the  matter  merely  rests  in  agreement ; 
and  the  consignor  may  accordingly  deliver  the  cargo  to  another 
person,  although  the  intended  consignee  may  have  accepted  bills 


(r/)  Beeper  Lord  Cairns  in  Banner?, 
on,  L.  It.  6  H.  L.  174.     See  also 
/  ,,,.  Copeland,  3  D.  &  0.  L99  ;  2  M.  & 
A.  177. 

/;,    Banted? t  Banking  Co.,   L.   I.'. 

LO  Ch.  A.  L98. 

(*)  /v,,/  /-    v.  Hargreavet ,  3  DeG.  M. 

;   o      The  role  is   Exp.  u  at  ing 

belongs  rather  to  the  Uw»  regulating 


the  administration  of  bankrupt  :uid 
insolvent  estates  than  to  the  law  of 
hypothecation.  An  able  discussion 
of  ili"  rule  will  be  found  in  Mr. 
A.  < '.  Eddis's  treatise  thereon.  See 
al  o  Williamson  Bankruptcy  (5th  ed.), 
pp.  L63  >f  seq.  ;  Baldwin  on  Bank- 
ruptcy i  6th  I'd.),  pp.  277,  278. 
{£)  EailU  v.  Smith,  1  15.  &  P.  663. 
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drawn  on  him  by  the  consignor  on  the  faith  of  the  consignments  chap,  i.xiv. 
being-  made  (i<)  ;  nor  has  such  party  any  lien  on  the  goods, 
should  they  afterwards  come  into  his  hands  as  the  agent  of 
another  person  to  whom  they  have  been  transmitted  for  sale  (v). 
Delivery  on  board  the  purchaser's  own  vessel  is  delivery  to  the 
purchaser,  although  it  is  a  general  ship  (.r). 

The  mere  indorsement  and  delivery  of  a  bill  of  lading  by  Indorsement, 
way  of  security  for  an  advance  does  not  "  pass  the  property  of  ^^f  ^e^ 
the  goods  "  to  the  indorsee  within  the  meaning  of  the  Bills  of  not  mako 
Lading  Act  (1/) ,  so  as  to  make  him  liable  to  an  action  by  the  for  freight, 
shipowner  for  the  freight  (s). 

Where  the  plaintiffs  in  an  action  for  damage  to  cargo  had  Indorser  may 
indorsed  the  bills  of  lading  to  a  bank  to  secure  an   advance,  it  action  for 
was  held  that  they  retained  an  interest  in  the  cargo  sufficient  damage. 
to  entitle  them  to  maintain  their  action  (a). 

In  the  case  of  a  specific  ajopropriation  of  goods  to  the  con-  Specific  ap- 
signee,  to  answer  a  bill  already  accepted,  or  on  condition  of  the  propria  lon" 
acceptance  thereof  by  the  consignee,  and  the  shipowner  or  other 
carrier  assenting,  the  property  will  vest  in  the  consignee  at  once, 
or  on  the  performance  of  the  condition,  as  the  case  may  be, 
though  no  bill  of  lading  be  transmitted,  and  whatever  be  the 
documents  by  which  the  transaction  is  effected  (b).  And  in 
equity  an  assignment  may  be  made  of  goods  at  sea  or  abroad, 
which  will  be  valid  against  the  assignor  himself  without  any 
further  assent,  or  any  delivery  of  bill  of  lading  (c),  and  which, 
if  accompanied  with  such  delivery,  will  be  good  against  the 
assignor's  trustee  in  bankruptcy,  though  the  bills  of  lading  be 
not  indorsed  to  the  assignee  till  after  the  bankruptcy  (d)  ;  so  if 
at  the  time  of  the  assignment  of  goods  at  sea  the  assignee  was 
by  his  agent  in  possession  of  them.  (e).  But  in  a  case  of  an 
equitable  assignment  of  a  homeward  cargo,  where  there  were  no 
bills  of  lading  in  existence  at  the  time  of  the  agreement,  nor 
any  such  afterwards  came  into  the  possession  of  the  assignor  or 
assignee,  but  the  assignees  in  bankruptcy  of  the  former  were  in 
possession  of  the  cargo  from  the  time  of  shipment,  the  goods 

(u)  Bruce  x.  Wait,  3  M.  &  W.  15;  (a)  Glamorganshire,     13    App.    Cas. 

Mitchel  v.  Ede,  11  A.  &  E.  888.  454,  P.  C. 

(t>)  Bruce  v.  Wait,  sup.  (b)  Brxjans  v.  Nix,  4  II.  &  "W.  775  ; 

(%)  Schotsmans  v .  Lancashire  and  York-  Evans  v.  Niehol,  3  Man.  &  Gr.  614. 

shire  Rail.  Co.,  L.  R.  2  Ch.  A.  332.  (c)  Brown  v.  Seathcote,  1  Atk.  160. 

(?/)  18  &  19  Vict.  c.  Ill,  s.  1.  (d)  Lempriere  v.  Pasleij,  2  T.  R.  485. 

(z)  Sewellr.  Burdick,  10  App.  Cas.  74.  (e)  Belcher  v.  Oilfield,  6  Bing.  N.  C. 

102. 

VOL.  II. R.  Z  Z 
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CHAP.  LXIV. 


Specific  ap- 
propriation. 


First  and 
second  bills 
of  lading-. 


were  held  to  pass  to  such  assignees  as  being  in  the  order  and 
disposition  of  the  bankrupt  (/'). 

In  Bnjans  v.  Nix  (g)  a  question  was  raised,  but  not  decided, 
whether  a  receipt,  similar  in  form  to  a  bill  of  lading,  but  given 
by  the  master  of  a  boat  navigating  an  inland  canal,  has  the  like 
effect  in  transferring  the  property  by  indorsement. 

When  an  order  is  made  by  a  mercantile  firm  upon  their 
correspondents  to  hold  a  certain  sum  out  of  the  annual  remit- 
tances and  consignments  at  the  disposal  of  a  creditor  by  a 
certain  day,  and  in  the  correspondence  which  follows  the 
correspondents  agree  to  make  such  appropriation  when  they 
shall  receive  remittances,  the  correspondents  will  be  bound  to 
make  such  application  from  the  time  of  the  receipt  of  the  order 
until  the  revocation  of  it,  after  first  reimbursing  themselves 
their  own  balance  of  account  against  the  firm,  as  due  at  the 
time  of  the  receipt  of  the  order  (h). 

Where  there  is  a  set  of  three  bills  of  lading,  and  the  first  is 
indorsed  by  the  consignee  as  a  security,  but  the  two  others  are 
left  with  him  unindorsed,  bond  fide  purchasers  from  the  consignee 
under  the  authority  of  the  second  bill  of  lading  are  preferred  (/). 
The  shipowner  is  not  bound  to  inquire  if  there  has  been  an 
assignment  of  the  first  bill  of  lading  (i). 

Where  any  one  of  a  set  of  three  bills  of  lading  has  been 
delivered  duly  indorsed,  it  passes  the  ownership  in  the  goods 
which  are  at  sea,  and  which  it  represents  (/»•). 

Where  payment  is  to  be  made  against  bills  of  lading,  tender 
of  the  first  bill  of  lading  properly  indorsed  is  sufficient;  the 
consignee  cannot  refuse  payment  or  reject  the  cargo  because  the 
other  bills  of  lading  are  not  delivered  to  him  (/).  He  takes  the 
first  copy  of  the  bill  of  lading  subject  to  the  risk  of  a  subsequent 
copy  being  fraudulently  indorsed  by  the  consignor  (/).  The 
seller  of  the  cargo  should  make  every  reasonable  exertion,  but 
there  is  no  implied  contract  that  he  will  deliver  the  bills  of 
lading  to  the  purchaser  in  time  for  him  to  forward  them  to  the 
port  of  delivery  before  the  arrival  of  the  cargo,  or  chargos  are 
incurred  in  respect  of  thorn  (>»). 


If)  /;,/,/,,,  v.  ('njijiiy,  1  Man.  .'.  (!r. 
602.  And  i  •  i  /.-  lit  . .  ffutht  ie,  i  Bing. 
N.  S.  287. 

\o    i  M.  &  W.  776. 

i/,,   Malcolm  v.  Scott,  8  1  In.  670. 

(t)  Glyn  >\  I'n.  v.  East  mill  Wist  Imiiii 
lh,rk  <■;.,  7  Apj).  CaH.  6'Jl. 


(h)  Barber  v.  Meyerstem,  L.  R.  4 
II.  L.  317.  See  Olyn  v.  East  and  West 
I  mini  Dock  i'ii.,  "ii  /i.  ;  Sanders  v.  Mac- 
I,. i»,  II  Q.  15.  1).  H27,  C.  A. 

(/)  Sanders  v.  Maclean,  sup. 

(m)  l;  i  Bxettj  M.  It.,  in  Sanders  v. 
Maclean,  .sitj>. 
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ii. — Appropriation  of  Bills  of  Lading  to  Bills  of  Exchange  before    chap.  lxiv. 
Acceptance. — As  a  general  principle,  every  person  who  consigns  Consignee 
goods  to  another  has  a  right  to  give  directions  how  the  goods  ™ust  f°u°w 
are  to  be  disposed  of,  and  a  consignee  to  whom  such  directions 
are  given  must  dispose  of  the  goods  in  the  way  directed,  or  else 
return  them  (n). 

Where  bills  of  lading  are  attached  to  bills  of  exchange  by  the  Bills  of  lading 
consignor,  technically  called  "  financing  the  cargoes,"  an  appro-  bilk  of 
priation  takes  place  (o)  ;  and  when  the  bill  of  lading  and  bill  of  exchange, 
exchange  are  enclosed  in  the  same  letter,  the  inference  that  they 
are   attached   will   be  drawn  without   any  special   words  (p). 
Under  such  circumstances  the  bill  of  exchange  must  be  accepted, 
or  the  bill  of  lading  cannot  be  retained  (q).     Where  the  bill  of 
exchange  is  not  accepted,  but  the  bill  of  lading  is  retained,  the 
bill  of  lading  acquired  in  that  manner  gives  no  right   of  pro- 
perty to  the  person  so  acquiring  it  (p)  ;  and,  on  the  other  hand, 
the  drawee  may,  it  would  seem,  refuse  to  accept  the  bill  of 
exchange  unless  the  bill  of  lading  is  delivered  over  to  him  (o). 
If  bills  of  lading  so  attached  are  inadvertently  indorsed  to  a 
purchaser  for  value  without  notice,  such  purchaser's  title  will 
prevail  (r)  ;  secus,  if  with  notice  (/*■). 

A  custom  of  trade  not  to  deliver  the  bill  of  lading  till  payment 
of  the  acceptance  is  exceptional  (s). 

Where  a  principal  consigns  goods  to  an  agent  for  sale,  and  Consignment 
the  principal  draws  bills  on  the  agent  specifically  against  the 
goods,  the  agent  has  a  lien  on  the  proceeds  of  sale  for  the 
bills  (f)  ;  but  when  an  agent  in  one  country  purchases  goods  on 
account  of  his  principal,  and  consigns  them  to  him  in  another 
country,  if  the  agent  allows  the  property  in  them  to  pass  to  his 
principal,  the  agent,  in  the  absence  of  an  express  agreement,  has 
no  lien  or  charge  on  them  in  the  hands  of  his  principal  (u). 

An  agent  who  is  authorized  by  his  power  to  sell  goods,  and,  Authority  of 
as  incidental  thereto,  to  indorse  bills,  but  who  is  not  thereby  pfhicipal  by 
authorized  to  borrow  money,  cannot  borrow  on  behalf  of  his  borrowing, 
principal  or  bind  him  by  a  contract  of  loan  (x). 

(w)  Tookev. Ronim/s>rorth,bT. R.2lb;  v.  Gladstone,  L.  R.  4  Eq.  493;  L.  R.  6 

Exp.  Banner,  2  Ch.D.  278,  2S9,  C.  A.  Eq.  44. 

(0)   Gilbert  v.  Guignon,  L.  R.  8  Ch.  (s)   Gurney  v.  Behrcnd,  3  E.  &B.  629, 

A.  16,  21.  630;   Coventry  v.  Gladstone,  sup. 

(p)   Shepherd  v.  Harrison,   L.  R.   5  (t)  Exp.  Banner,  2  Ch.  D.  27S,  287. 

H.  L.  116,  133.  (>«)  Ibid.  ;  Banco  de  Lima.  v.  Anglo- 

(q)   Ibid.  ;  Banco  de  Lima  v.  Anglo-  Peruvian  Bank,  8  Ch.  D.  160. 

Peruvian  Bank,  8  Ch.  D.  160,  171.  (x)  Bryant,  Powis,  and  Bryant  v.  La 

(?)    Gilbert  v.  Guignon,  sup. ;  Coventry  Banquc du Peuple,  (1893)  A.  C.  170,  P.  C. 
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Bills  Of 
exchange 
payable  out 
of  particular 
fund. 


Holder  of  bill 
of  exchange 
has  no  lien. 


As  a  general  rule,  where  bills  of  exchange  are  made  payable 
out  of  a  particular  fund  or  cargo,  or  remittances  or  debt,  the 
transaction  amounts  to  an  equitable  assignment  (x).  There  is  a 
difference  between  a  direction  to  carry  the  proceeds  of  goods  and 
a  direction  to  carry  the  invoice  price  thereof  to  a  particular 
account.     In  the  latter  case  there  is  no  appropriation  or  lien  (//). 

A  bill  of  exchange  does  not  operate  as  an  assignment  of  funds 
in  the  hands  of  the  drawee  available  for  the  payment  thereof  (~) . 

Where  bills  are  merely  directed  to  be  placed  to  the  account  of 
the  shipment  of  a  particular  cargo  (a),  or  to  meet  acceptances  (b), 
there  is  no  lien  even  between  the  original  parties.  And  where, 
in  a  long  course  of  dealing,  remittances  are  made  against  accept- 
ances, and  both  are  included  in  one  general  account,  there  is  no 
appropriation  (r).  A  representation  by  a  drawer  of  a  bill  that 
he  has  previously  remitted  funds  to  a  larger  amount  to  the 
drawee,  does  not  amount  to  an  equitable  assignment  or  appro- 
priation of  such  funds  (d),  nor  a  representation  that  the  bills 
were  drawn  expressly  or  specially  against  such  funds  (d). 

There  is  a  distinction  between  representations  of  intention 
and  representations  of  fact  (c) . 

Where  remittances  were  sent  to  meet  accommodation  accept- 
ances, and  two  accounts  were  kept — a  general  account,  and  a 
special  account — into  which  all  the  remittances  and  acceptances 
were  entered,  there  was  an  appropriation  (/). 

Merely  because  a  bill  of  exchange  purports  to  be  drawn 
against  a  particular  cargo,  it  does  not  carry  a  lien  on  that  cargo 
into  the  hands  of  every  holder  of  the  bill  (g).  Any  mercantile 
man  taking  such  a  bill,  who  intends  to  have  a  lien  on  the  cargo, 
would  expect  to  have  the  bills  of  lading  annexed  (//).     Where, 


(x)  Mdber  v.  Massias,  2  W.  Bl.  1072 ; 
i:.r.  /w,/,  1  Atk.  108;  Exp.  Hidden, 
3  L.  T.  N.  S.  386. 

(y)   Exp.  Banner,  2  Ch.  D.  278,  287. 

(z)  45  .V  46  Vict,  o.  (il,  b.  63. 

[a]  Exp.  Carruthers,  3  Do  G-.  &  S. 
.r)7o ;  Exp.  Arbuthnot,  AV  Enttvistle,  3 
Ch.  I).  177.  C.  A.  ;  Farley  v.  Turner,  3 
Jut.  N.  8.  w.vi  •  Exp.  Mass,,,,  39  L.  J. 
<  fa  636;  Brown, Shipley $ Co.v.Kough, 
29  Oh.  I),  his,  0.  A. 

Johnson  v.  Bobarts,  l>.  R.  10  Ch. 
A.  606. 

(r)  Maud  v.  Triminyham,  I/.  I.'.  7 
Eq.  201 .  Bat  s<  e  Exp.  Oonu  ,  I..  I.'. 
io  <  'I..  A .  647 ;  Banco  de  Lima  v. 
Anylo-Peruvian  Bank,  B  Oh.   I>.   1G0; 


Exp.  Dever,  Re  Sitse,  13  Q.  B.  D.  766, 
C.  A.  ;  Phelps,  Stokes  §  Co.  v.  Comber, 
29  Ch.  D.  813,  C.  A. 

(d)  Citizens''  Bank  of  Louisiana  v. 
Tirst  National  Bank  of  New  Orleans, 
L.  R.  6  H.  L.  3.V2. 

(c)  Ibid. ;  Jorden  v.  Monet/,  5  H.  L.  C. 
185. 

(/)  Exp.  Gomez,  L.  R.  10  Ch.  A.  G47. 
Sec  Re  Qothenbery  Commercial  Co.,  29 
\V.  R.  368  ;  Exp.  Broad,  13  Q.  B.  D. 
740. 

(</)  llobeii  \  ('<>.'*  Ironworks  v.  Oilier, 
L.  U.  7  Oh.  A.  (i!t.'>,  698.  Seo  Exp. 
San//,,  (i  YYs.   I  17. 

(//)  L.  R.  7  Ch.  A.  699. 
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however,  a  letter  of  advice  showed  an  intention  to  consign  the  chap.  lxiv. 
goods  as  a  security  for  the  bills,  and  goods  were  deposited  to 
meet  the  bills,  it  was  held  that  there  was  an  appropriation  or 
lien  (i)  ;  and  under  special  circumstances  the  dealings  between 
consignors  and  consignees  may  be  such  as  to  create  a  specific 
appropriation  (k).  But,  as  a  general  rule,  if  there  is  a  bill  of 
lading,  a  mere  letter  of  advice  accompanying  a  bill  of  exchange 
will  not  create  any  specific  appropriation  of  goods  (/) .  Where  the 
consignor  directs  his  agent  to  realize  the  cargo  sent  against  the 
bills  of  exchange  and  pay  the  bills,  and  the  agent  communicates 
these  instructions  to  the  holder  of  the  bills,  the  latter  has  a  lien 
on  the  cargo  (m). 

Bills  drawn  and  accepted  for  special  account  cannot  be  di-  Secret  trust, 
verted  (u).  Where  the  acceptor  of  a  bill  of  exchange  has  a  lien 
or  secret  trust  on  the  goods  or  their  proceeds,  still  an  indorsee 
of  the  bill  of  exchange  for  valuable  consideration,  without 
notice  of  such  lien  or  secret  trust,  will  prevail  (o)  ;  and  the 
unusual  form  of  the  bill  of  lading  will  not  amount  to  construc- 
tive notice  (o). 

Though  there  may  have  been  no  effectual  indorsement,  as  Omission  of 
where  the  words  "  or  order  or  assigns  "  were  omitted  from  the  or  assigns." 
bill  of  lading,  still  delivery  of  the  goods  to  the  indorsee  for 
value  of  such  bill  of  lading,  without  notice,  would  have  the  same 
effect  (p). 

Where  a  banker  forwarded  a  bill  of  exchange,  stating  that  he  Forged  bill 
held  the  bill  of  lading,  this  was  not  a  guarantee  that  the  bill  of 
lading  was  genuine  (q). 

Bills  cannot  be  appropriated  to  goods  to  the  prejudice  of  third  Rights  of 

.  ,  _     ,    .  tllircl  p3,Ttl6S. 

parties  interested  (>■). 

(i)  Exp.  Ackroyd,  3  De  G.  F.  &  J.  and  Bank  of  Ireland  v.  Terry,  L.  R.  7 

726.  Ex.  14. 

(k)  Frith  v.  Forbes,  4  De  G.  F.  &  J.  (o)   Chartered  Bank  of  India  v.  Hen- 

409.  derson,  L.  R.  5  P.  C.  501. 

(I)  Brown,   Shipley  §  Co.  v.  Kough,  (p)  Henderson  §  Co.  v.  The  Comptoir 

29  Ch.  D.  848,  C.  A.  d' Escompte  de  Paris,  L.  R.  5  P.  C.  253. 

(m)  Ranken  v.  Alfaro,  5  Ch.  D.  786,  (q)  leather  v.  Simpson,  L.  R.  11  Eq. 

C.  A.  398. 

()/)  Thayer  v.  lister,   30  L.  J.  Ch.  (»•)  Mclariy  v.  Middleton,   9  W.  R. 

427 ;  Be  Bass  v.  Bell,  9  W.  R.  704.  861 ;  Dresser  v.  Hoarc,  7  H.  L.  C.  290. 
See  Steele  v.  Stuart,  L.  R.  2  Eq.  84  ; 
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Section  I. 
Of  Bottomry  Bonds. 

i. — Nature,  Operation,  and  Form  of  Bottomry  Bonds. — Bottomry 
is  a  contract  by  which  a  ship,  or  a  ship  and  freight,  with  the 
cargo  (if  necessary),  is  or  are  hypothecated  by  the  owner,  or  by 
the  master  as  the  agent  of  the  owner,  as  a  security  for  the 
payment,  in  the  event  only  of,  and  within  a  certain  time  after, 
the  safe  arrival  of  the  ship  at  her  destination,  of  a  debt  con- 
tracted, failing  other  resources,  for  the  supply  of  what  is 
necessary  for  the  preservation  of  the  ship  and  the  continuance 
of  the  voyage  (a) . 

Before  the  Judicature  Act,  1873  (/>),  a  bottomry  bond  was 
not  negotiable  at  law,  but  it  was  always  treated  as  negotiable  in 
the  Courts  of  equity  and  admiralty  (c) ;  so  that,  in  those  Courts, 
a  bondholder,  whether  he  was  a  bona  fide  assignee,  or  whether 
the  bond  had  been  merely  assigned  to  him  as  agent  for  the 
original  holder,  would  stand  in  the  same  position  as  such 
holder,  with  and  subject  to  the  same  rights  and  liabilities.  This 
rule  "I'  equity  must  now  prevail  in  all  Divisions  of  the  High 
<  lourt  of  Justice  so  as  to  enable  the  actual  holder  of  a  bond  to 
sue  upon  it,  although,  inasmuch  as  a  bottomry  bond  does  not 
transfer  property,  but  operates  by  way  of  chargo  only,  it  is 
olearly  not  within  sect.  25,  sub-sect.  (6),  of  the  last-mentioned 
Ad  {d). 

The  bottomry  bond  is  in  writing,  and  may  bo  under  seal, 
and   may   be   executed    <>n   land  (e).      No  particular  form  is 


■II"      .VI.  18  ;  Sot 
:;  Moo.   P.  C    i      0  manli,  3  W. 
Vim.  198  ;    /  -.  5  P.  ]  >.  i;. 

.    .  i(  t,  o.  06. 


(/•)   "Rebecca,   5   C.  Rob.  Adm.   102; 
//  illiam,  Swab.  846. 
(d)  See  ante,  pp.  806  el  scq. 
{>:)  Msnetone  v.  Gibbons,  3  T.  R.  267. 
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necessary  (/).     A  bill  of  sale  will  suffice,  if  hypothecation  is     chap.  lxv. 
intended  (g)  ;  but  not  if  the  intention  were  to  effect  a  sale  (It)  ; 
and  a  bill  of  exchange,  though  on  its  face  for  repairs,  will  not 
operate  by  way  of  bottomry  (i) . 

Bills  of  exchange  are  commonly  given  in  practice  as  collateral 
securities,  and  as  being  more  negotiable  ;  but  the  nature  of  the 
original  bottomry  transaction  is  not  affected  thereby  (k).  And 
an  agreement  for  a  bottomry  may  be  enforced  if  the  other 
requisites  exist  (/). 

Bottomry  bonds  are  favoured  in  maritime  Courts,  and  every  Bottomry 
intendment  will  be  made  in  their  favour,  and  any  parts  which  favoured  by 
are  inconsistent  with   the   rules  of  bottomry  may  be  rejected  Courts, 
without  invalidating  the  bond  (m). 

The  validity  of  a  bond  is  determined  by  the  general  law 
maritime,  and  not  by  the  law  of  the  ship's  flag,  or  of  the 
country  where  it  is  granted  (n). 

A  bond  may  be  valid,  though  its  execution  preceded  (o)  or  Time  for 
followed  (p)  the  loan  ;  and  it  may  be  dated  after  the  commence-  ^ond1 10U  ° 
ment  or  even  completion  of  the  voyage  (q). 

ii. — Subject-Matter   of  Bottomry  Bonds. — A  bottomry  bond  Ship, 
given  on  a  ship  or  on  the  keel  of  a  ship  includes  the  whole  ship, 
with  its  rigging  and  stores,  though  temporarily  detached  (r). 

Where  the  circumstances  are  such  as  to  justify  the  master  in  Freight, 
hypothecating  the  ship  for  necessaries,  he  has  also  authority  to 
hypothecate  the  freight  (s) . 

In  case  of  necessity,  if  the  value  of  the  ship  and  freight  is  Cargo, 
not  sufficient  security  for  the  amount  required,  the  master  may 
hypothecate  the  cargo  as  well  as  the  ship  and  freight  (/). 

(/)  Atlas,  2  Hagg.  Ad.  48  ;  Alex-  Rob.  Adm.  111. 

under,  1  Dods.  27S  ;  Mary  Ann,  L.  R.  (in)  Augusta,  sup.  ;    Osmanli,   3   W. 

1  A.  &  E.  13.  Rob.    198  ;    Smith  v.    Gould,  4   Moo. 

(g)  Johnson  v.  Shippen,  2  Ld.  Raym.  P.  C.  21. 

982.  (n)   Bonaparte,     2    W.     Rob.     398  ; 

(h)  Ridgway  v.  Roberts,  4  Ha.  106.  Duranty  v.  Hart,  2  Moo.  P.  C.  N.  S. 

(i)  Eeurom,  2  C.  Rob.  Adm.  1  ;  Exp.  289  ;  Lloyd  v.  Guibert,  L.  R.  1  Q.  B. 

Ealkett,  19  Ves.  474;  Lochiel,  2W.  Rob.  115. 

Adm.  34.  (o)  Royal 'Arch,  Swab.  269. 

(ft)   Tartar,  1  Hagg.  Ad.  1  ;  Nelson,  (p)    Tsabel,  1  Dods.  273  ;    Vibilia,  1 

1    Hagg.   Ad.    169  ;    Jane,    1    Dods.  W.  Rob.  1  ;   Trident,  1  W.  Rob.  29. 

461  ;  Emancipation,  1  W.  Rob.  Adm.  (q)  Mary  Ann,  10  Jur.  253,  Adm. 

124;  Ariadne,   1  "W.  Rob.  Adm.  411;  (>•)    Atlas,   2  Hagg.  48;    Alexander, 

Augusta,    1   Dods.   283  ;    Stainbank   v.  1  Dod.  278. 

Shepard,  13  C.  B.  418  ;  Exp.  Hal/celt,  (s)  Gratitudine,  3  C.  Rob.  240;  Jacob, 

sup.  4  W.  Rob.  245. 

(I)   Alexander,    sup. ;   Alina,    1    "W.  (t)   Gratitudine,  sup. 
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CHAP.  LXV. 

Ship,  freight, 
and  cai'o'o. 


Liability  of 
(wner  as  to 
ear^o. 


If  the  bottomry  bond  is  of  the  ship,  freight,  and  cargo,  the 
ship  and  freight  are  liable  first,  then  the  cargo  (.r).  If  the  ship 
only  be  hypothecated,  the  freight  will  not  be  liable  to  the  bond- 
holder (y)  ;  nor  the  cargo  (s) .  But  if  the  ship  and  cargo,  or  the 
cargo  alone,  be  the  subject  of  the  bond,  the  freight  in  the  one 
case  and  the  ship  and  freight  in  the  other  will  still  be  liable 
before  the  cargo  can  be  applied  (a).  The  cargo  cannot  be 
bound  without  the  ship  and  freight ;  although  the  bond  purports 
only  to  affect  the  cargo,  the  proceeds  of  the  ship  and  freight 
must  be  first  applied  (b) .  The  right  attaches  to  the  cargo  from 
necessity,  and  is  measured  by  the  degree  of  danger  and  the 
advances  required,  and  the  sufficiency  of  the  ship  and  freight 
to  meet  the  advances  (c).  In  no  case  can  the  cargo  be  hypothe- 
cated until  it  is  on  board  and  under  the  control  of  the 
master  (d). 

If  the  bond  includes  the  cargo,  the  shipowner  will  be 
personally  liable  to  pay  to  the  owner  of  the  cargo  the  amount 
raised  on  the  credit  thereof  by  reason  of  the  insufficiency  of  the 
ship  and  freight ;  and  this  liability  cannot  be  got  rid  of  by 
abandoning  the  ship  (e). 

The  validity,  as  against  cargo  owners,  of  a  bottomry  bond 
entered  into  by  the  master  of  a  foreign  ship  is  not  decided  by 
the  general  maritime  law  as  administered  in  England,  nor  by 
the  lex  loci  contractus,  but  by  the  law  of  the  ship's  flag  (/). 


Bond  not  a 
•  r  i  if 
propi  l'ty. 


ace  must 
I.'  '.'i  credit 
of  ship. 


iii. — Charge  on  Ship,  &c,  created  by  Bottomry  Bond. — A 
bottomry  bond  does  not  transfer  the  property  in  the  ship,  but 
only  gives  the  creditor  a  privilege  or  claim  upon  it  to  be  carried 
out  by  legal  process  (g). 

It  is  essential  to  the  validity  of  a  bottomry  bond  that  the 
advance  should  have  been  originally  made  on  the  credit  of  the 


/  vrte,    14    Jur.    605,    Ad.  ; 

v.  Duncan,  '■'•  Ebcch.  044. 

Mary  Ann,  LO  Jur.  253. 

La  *  on  tantia,  'J  W.  Rob.  104. 

/•/  ma  Regent,  cited  'i  W.  Rob. 
Qratitudine,  3  \V.  Rob. 

I.,i  Con  tantia,  sup.;  Bonaparte, 
8  Moo.  P,  0.  169. 

/       '     I  a  ■ .   !  Moo.  P.  O.  3  10; 

udine,  tup.;  Benton  v.  Duncan. 
3  l-li.  '-I  l. 

Jonathan  Goodhue,  Swab.  624. 

/;•  -'  on  \ .  Duncan,  *"/>. 


(./')  Oaetano  and  Maria,  7  P.  D. 
137;  Pope  v.  Nickerson,  3  Story,  466, 
notwithstanding  Qratitudine,  3  W. 
Rob.  •!  Hi  ;  Bonaparte,  8  Moo.  P.  C. 
469  ;  Duranty  v.  Hart,  Hamburgh,  2 
Moo.  P.  0.  N.  S.  289. 
_  {;,)  A.bbot(  on  Ships,  13th  ed.  p.  155, 
cited    bj    Blackburn,   J.,   in    Castrique 

v.  burn;   L.   \l.    I    II.  L.    I  I  I,  at  p.  431. 

See  also  Stainbanl  v.  Fe/tning,  11  C.  B. 
.'(I  ;  Stainbank  v.  Shepard,  13  C.  B. 
418.  JOx.  Oh, 
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ship.     If  a  person  buys  up  debts  upon  the  ship  from  third     chap.  lxv. 
persons,  and  lends  money  to  pay  them  off  on  the  security  of 
a  bottomry  bond,  he  cannot  recover  on  the  bond,  because  the 
debts   were   not   originally   contracted   on    the    credit   of    the 
ship  (//). 

So  far  as  the  loan  was  made  on  personal  credit,  the  security 
will  not  take  effect  by  way  of  bottomry  (/).  So  if  the 
money  is  originally  advanced  on  the  personal  credit  of  the 
owner, — as  where  a  bill  of  exchange  was  given,  and  afterwards 
a  bottomry  bond  was  executed  to  the  same  lender, — the  bond 
will  be  invalid  on  the  ground  that  no  security  was  intended 
to  be  given  on  the  credit  of  the  ship  at  the  time  of  the 
advance  (k). 

But  a  bottomry  bond  may  be  valid  if  given  to  a  person  who 
advances  money  on  the  security  of  the  ship  for  the  purpose  of 
paying  off  a  debt  incurred  to  another  person,  on  the  personal 
credit  of  the  owner,  for  supply  of  necessaries  (/). 

If  by  agreement  the  time  for  payment  is  postponed,  the 
contract,  being  no  longer  founded  on  the  necessity  of  the  ship, 
becomes  personal,  and  loses  its  character  of  bottomry  (m). 

By  a  bottomry  bond  the  master  gives  a  remedy  in  rem  only  Owner  not 
to  the  extent  of  the  value  of  the  ship,  and  has  no  power  to  bind  £eM°n  jT  a 
the  owner  personally  (n).  If  he  purports  to  do  so,  the  bond 
willbe^ro  tanto  rejected,  and  confined  in  its  operation  to  the 
property  comprised  therein  (o).  He  cannot  give  to  the  lender  a 
direct  remedy  on  the  bond  itself  against  the  owner  as  well  as 
against  the  ship  (j)). 

The  charterer  of  a  ship  in  a  foreign  port,  who,  with  notice  of  Set-off  by 
a  prior  mortgage  of  the  ship,  advances  money  for  the  equip-  l^v  eTeT  ° 
ment  of  the  ship  in  her  homeward  voyage,  cannot  set  off  against 
the  sum   due   under  the  charterparty  the  excess  of  the  sum 
advanced   by  him    over   the    sum    covered    by   the    bottomry 
bond  (q). 

If  the  ship  is  lost,  the  lender  on  a  bottomry  bond,  though  his  Right  of 
remedy  is  limited  to  the  value  of  the  property  saved,  is  entitled  0^\0^0iT 
to  the  whole  of  what  is  saved,  provided  it  was  included  in  his  shiP- 

(A)    Ocean,  2  W.  Rob.  429.  («)   Benson  v.  Duncan,  3  Exch.  656. 

(i)  Gore  v.  Gardiner,  3  Moo.  P.  C.  (o)  Tartar,  1  Hagg.  1  ;  Nelson,  1 
79;  Beldon  v.  Campbell,  6  Exch.  886.       Hagg.  169;  Nostra  ISenora  del  Carmine, 

See  Karnak,  L.  R.  2  P.  C.  505.  1  Spinks,  303. 

(A)  Augusta,  1  Dods.  283.  (;;)    Stainbank  v.  Shepard,   13  C.  B. 

{I)  Hebe,  2  W.  Rob.  412.  418,  Ex.  Ch. 

\m)  Royal  Arch,  Swab.  269.  (?)  Dobson  v.  Zi/all,  2  Ph.  323,  n. 
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security,  or  of  the  proceeds  of  sale  thereof,  as  against  the  owner 
or  a  prior  mortgagee  of  the  ship  (>•). 

If  the  loss  of  the  ship  is  occasioned  by  collision  with  another 
ship  by  fault  of  the  latter,  the  holder  of  a  bottomry  bond  on 
the  lost  ship  may  recover  against  the  owners  of  the  ship  in 
fault ;  and,  if  they  limit  their  liability,  and  a  sum  is  awarded  as 
compensation  for  the  loss,  the  bondholder  is  entitled  to  claim  in 
respect  of  his  security  a  portion  of  the  sum  awarded  (s) . 

The  instrument  will  not  create  any  personal  liability  on  the 
master  unless  there  is  an  express  stipulation  to  that  effect.  It 
is,  however,  usual  for  the  master  to  bind  himself  personally ; 
and,  if  he  do  so,  the  liability  may  be  enforced,  though  it  is 
usually  treated  as  merely  nominal  (t). 

A  bottomry  bond  is  not  invalidated  by  the  fact  that  the 
master  subsequently  becomes  the  purchaser  of  the  ship  (i<). 

When  a  bottomry  bond  has  become  due  it  cannot  be  renewed 
so  as  to  create  a  charge  on  the  ship  for  necessaries  supplied  with 
a  view  to  a  fresh  voyage ;  such  a  bond,  so  far  as  it  might  have 
any  effect,  would  amount  only  to  a  personal  contract  (#). 


Shipowner. 


Authority  of 

.ring 
owner. 


at  of 
owner's 
power  to  give 
bond. 


IY. — Who  may  give  a  Bottomry  Bond. — A  bottomry  bond  may 
be  given  by  the  owner,  being  or  not  being  the  master,  or  by  the 
master  (//).  But  if  a  bond  is  given  by  a  part  owner  who  acts 
as  master,  he  has  no  authority  beyond  that  of  master  (3) . 

A  managing  owner,  registered  as  such,  has  not  per  sc  authority 
to  bind  all  part  owners  when  they  are  not  interested  in  the 
adventure  (a) ,  although  the  latter  have  allowed  the  registry  to 
remain  unaltered. 

A  shipowner  who  is  not  master  may  give  a  bottomry  bond 
without  the  concurrence  of  the  master  (b) ;  but  only  for  the 
necessary  supplies  of  the  ship,  and  in  a  foreign  port  (c) .  It  is 
said  that  the  granting  of  a  bond  by  the  shipowner  would 
generally  be,  but  probably  amount  to  no  more  than,  strong 
evidence  of  the  necessity  (d). 


•,  t.  it. 


Stepht      1    /•  roomfleld,  Great  Taci- 
jfic,  L.  I:.  2  I'.  0   516,  a1  p.  628. 

(a)      '  I '.    I  ).   6. 

Jonathan    Goodhue,    Swab.   624  ; 
Salaoia,  Lush,  6 16. 

//.  Ugoland,  Swab.  491 . 
Ireh,  Bwab.   169. 
Barbara,  1   ( I.  Bob.   I  :   Duke  of 
Bedford,   2    n  ■      .     194;     Heligoland, 
Swab.  491. 


(z)  Orelia,  3  ITngg.  76. 

(a)  Frazer  v.  Cuthberteon,  G  Q.  B.  D. 
93. 

(/,)  Ttukeaf  Bedford,  2  Hagg.  294; 
Barbara,  l  \V.  Rob.  1. 

{<■)  "Royal  Arch,  Swab.  2G9  ;  Heligo- 
land, Bwab.  491. 

\d)  Alii.nit  on  ShipB  (1892  ed.),  166 
Bee  "Royal  Arch,  sup,  at  p.  275. 
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It  is  the  duty  of  a  master,  in  case  of  damage  to  the  ship,  to  do     chap.  lxv. 
all  that  can  be  reasonably  done  to  repair  it,  bring  home  the  Authority  of 
cargo,  and  earn  the  freight.     He  has  also  power  to  sell  the  ship  if  master  to 
there  is  no  reasonable  prospect  of  bringing  her  safely  to  the  end  ° 
of  her  voyage  (e) .    Where,  in  case  of  damage  to  a  ship,  the  master 
elects  to  repair  it,  the  mere  fact  that  the  expenses  of  repair 
ultimately  prove  to  be  greater  than  the  value  of  the  ship,  will 
not  be  sufficient  to  show  that  he  acted  beyond  the  scope  of  his 
authority  (/), 

Before  resorting  to  bottomry,  the  master  must  give  notice  to  Communi- 
the  owner  (if  practicable)  (y)  ;  and  the  communication  must,  if  cation  with 
possible,  be  made  by  telegraph  (//).  The  bankruptcy  of  the 
owner  is  no  excuse  (y),  and  notice  to  the  mortgagee  is  not  suffi- 
cient (y) ;  nor  is  the  master  bound  to  communicate  with  the 
mortgagee  (/)  ;  nor  are  advertisements  for  a  loan  on  bottomry 
in  the  port  where  the  owner  resides  notice  to  him  (/<•) ;  but  a 
letter  from  a  British  consul  is  (/)  ;  and  if  communication  has 
been  made,  the  master  need  not  wait  for  an  answer  if  the  delay 
would  endanger  the  safety  of  the  ship  or  cargo  (m) . 

But  the  power  of  giving  a  bond  exists  without  communication,  No  means 
although  the  owner  resides  in  the  same  country,  if  there  is  no  of  <;ommum- 

P  ....  cation, 

means  of  communicating  with  him  and  the  exigency  of  the  case 

requires  the  bottomry  bond  (a)  ;  but  otherwise  if  the  communica- 
tion is  easy  (o).  But  notwithstanding  what  has  been  said  above, 
a  bottomry  bond  given  by  the  captain  for  repairs  done  abroad 
will  not  be  invalidated  by  the  fact  that  the  captain  might  have 
communicated  with  the  shipowners  in  England  for  the  purpose 
of  obtaining  supplies,  even  in  favour  of  a  mortgagee  of  the  ship  ; 
and  if  the  action  allege  fraud  which  is  not  proved,  the  Court  will, 
contrary  to  the  general  rule,  instead  of  dismissing  the  action, 
direct  inquiries,  for  the  benefit  of  the  defendant,  as  to  the 
amount  due  to  him  on  the  bond  (p). 

A  master  of  a  ship  who  borrows  money  on  bottomry  for  the  Master  is  not 
repairs  of  the  ship  acts  exclusively  as  the  agent  of  the  owner  of  suPercarg°- 

(e)  Hunter  v.  Palmer,  7  M.  &  W.  396.  Morse,  L.  R.  4  P.  C.  222. 

(/)  Benson  v.  Chapman,  2H.L.C.  696.  (n)    Wallace  v.  Fielden,  sup.  ;   Ysabel, 

(g)  Panama,  L.  K.  3  C.  P.  199.  1  Dods.  273  ;  Trident,  1  W.  Rob.  29. 

\h)  Oriental,  7  Moo.  P.  C.  398.  See   Johns   v.    Simons,   2   Q.  B.    425  ; 

(i)  Heligoland,  1  Swab.  491.  Arthur  v.  Barton,   6   M.   &  W.    138; 

(k)  Nuova    Loanese,     17    Jur.    263  ;  Loohiel,  2  W.   Rob.  34 ;  Stainbank  v. 

Soares  v.  Rahn,  3  Moo.  P.  C.  1.  Penning,  11  C.  B.  51 ;  Beldonv.  Camp- 

(l)  Bonaparte,  8  Moo.  P.  C.  459.  bell,  6  £xch.  886. 

(m)    Wallace  v.  Fielden,   3  W.   Rob.  (o)  Johns  v.  Simons,  sup.  ;  Stonehouse 

243;     Olivier,    Lush.    484.      And    see  v.  Gent,  2  Q.  B.  431,  n. 

Australasian  Steam   Navigation   Co.  v.  (p)  Glascott  v.  Lang,  2  Ph.  310. 
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CHAP.  LXV. 


The  shipper 
must  be  re- 
imbursed. 


the  ship  ;  he  does  not  act  as  a  sort  of  supercargo  for  the  benefit 
of  the  owner  of  the  cargo  (q). 

The  owner  of  the  ship  is  liable  for  the  act  of  the  master, 
though  he  sold  the  cargo  under  a  mistake,  if  he  acted  bond  fide 
within  the  scope  of  his  authority  (r).  Every  act  not  strictly  in 
furtherance  of  the  duty  to  deliver  is  an  act  for  which  the  master 
and  his  owners  may  be  made  responsible  (*)  ;  and  this  more 
strictly  where  the  master  has  the  means  of  communicating  with 
the  owner  of  the  cargo  (/)  ;  but  the  cargo  is  not  bound  if  the 
repairs  are  done  before  the  execution  of  the  bond  and  the  actual 
shipment  of  the  cargo  (u). 

For  money  raised  by  pledge  of  the  cargo  or  sale  of  part  of  it 
for  the  purpose  of  repairing  the  vessel,  the  shipper  has  a  right 
to  be  reimbursed  by  the  shipowner  all  loss  or  exj^enses  arising 
from  such  pledge  or  sale,  though  the  ship  and  cargo  be  pledged 
by  the  same  instrument,  and  the  money  raised  thereby  exceeds 
the  value  of  the  ship  as  repaired  together  with  the  freight,  and 
notwithstanding  the  shipowner,  on  receiving  notice,  refuses  to 
ratify  the  act  of  the  master,  and  abandons  the  ship  and  freight  (.r). 
Bottomry  A  master  has  no  power  to  give  a  bottomry  bond  or  to  assign 

be°ffiven  for  fr<%u<:  to  secure  a  debt  of  the  shipowner  (//),  nor  debts  already 
previous  debt,  incurred  for  the  ship  (z),  though  by  the  law  of  the  country  the 
ship  may  be  arrested  for  the  debts  (s)  ;  nor  for  services  already 
rendered  (a)  ;  nor  for  debts  to  be  incurred  on  a  future  voyage 
except  under  peculiar  circumstances  (b) ;  nor  general  average  (e)  ; 
nor  charges  exclusively  relating  to  the  cargo  (d)  ;  nor  are 
advances  allowed  for  debts  incurred  on  former  voyages,  or  for 
other  ships  (c). 

So  far  as  the  loan  was  made  on  personal  credit,  the  security 
will  not  take  effect  by  way  of  bottomry  (/). 


(r/)  Benson  v.  Duncan,  3  Exch.  G44, 
l.     Ch. 

,       Eubonh  v.   Xiitl'tiiti,  7    C   V..  797. 

ge<    Wagataffi  \ .  Anderson,  -r>  C.  P.  D. 
171.  isn. 

Ewbanl  v.  Nutting,  sup. ;  Morris 
v.  Robin  on,  3  B.  >*v  Or.  L96. 

i,  a  itudi)  e,    3     0.     Rob.     241  ; 
.    //  ilspn,  8  Moo.  P.O.  459  ; 
Duranty  v.    Wart,    Hamburgh,  2    Moo. 
P.  <      N.  S.   289  ;    Wallace  v.  Fielden, 
7   Moo.  P.  0.  898;   Kleinwort  v.  Cassa 
Mat  ittima,  2  App.  ( 'a  8.  L66. 
(w)  Jonathan  Goodhue,  Swab.  624. 
(r)  Benson  v.  Duncan,  '•'•  Exoh.  644. 


(v)  Sir  "Henry  Webb,  13  Jur.  639.  See 
Gibbs  v.  Charleton,  26  L.  J.  Ex.  321. 

(z)  Re  Osmanli,  3  W.  Rob.  198. 

(<t)  Beldon  v.  Campbell,  6  Exch.  8; 
Loehiel,  2  W.  Rob.  34  ;  Gore  v. 
Gardiner,  3  Hagg.  404. 

lb)    Loehiel,  sup. 

(c)  North  Star,  Lush.  45. 

(d)  Edtnond,  Lush.  57. 

(e)  See  loehiel,  2  W.  Rob.  34; 
Osmanli,  8  W.  Hob.  L98 ;  Toivo,  1 
Bpinks,  ls-r>;  Smith  v.  Gould,  4  Moo. 
P.  0.  21  ;   Edmond,  sup. 

(/)  Gore  v.  Gardiner,  3  Hagg.  404  ; 
Heldon  v.  Campbell,  (!  Exch.  8.  And 
Bee  /unlink,  L.  R.  2  P.  C.  605. 
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V. — Who  may  take  a  Bottomry  Bond. — It  is  no  objection  to     chap.  i.xy. 
the  validity  of  a  bottomry  bond  that  it  is  given  to  the  consignee  Consignee  of 
of  the  cargo,  provided  the  necessity  of  borrowing  money  on  such  cargo  may 
security  and  other  circumstances  justify  the  transaction  {(J).  tomry  bond. 

The  agent  of  the  ship  acting  bona  fide  may  take  a  bottomry  Agent  of  ship. 
bond  (h) .  But  in  such  a  case  the  transaction  is  vigilantly 
regarded,  for  when  the  agent  and  the  lender  are  blended  in  one, 
the  owner  is  deprived  of  the  protection  expected  from  a  paid 
agent ;  and,  moreover,  an  agent,  unlike  a  stranger,  who  lends 
money  on  a  bottomry  bond,  must  not  only  satisfy  himself  that 
the  money  is  required,  but  is  bound  to  see  that  it  is  properly 
applied  for  necessary  expenses  (/) . 

A  person  who  is  in  debt  to  a  ship  or  her  owners  cannot  Debtor  to 
advance  money  on  bottomry  so  as  to  entitle  him  to  the  benefit  8  lp" 
of  the  security  for  a  greater  amount  than  the  excess  of  his  loan 
over  his  debt,  because,  to  the  extent  of  the  debt,  the  money 
required  for   necessaries   might    have  been   provided    without 
recourse  to  a  bottomry  bond  (k) . 

vi. — Maritime   Risk   and    Interest,   &c. — A  master    has  no  Maritime 
authority  to  hypothecate  the  ship  to  secure  advances  for  repairs,  ns  ' 
with  or  without  maritime  interest,   except   by  an   instrument 
which  is  to  take  effect  only  in  the  event    of   the    ship's   safe 
arrival  (/).     Maritime  risk  is  an  important  element  in  deter- 
mining the  effect  of  a  bottomry  bond  (m). 

The  bond  is  commonly  made  payable  a  short  time  after  the  When  bonds 
arrival  of  the  ship  at  her  destination  (n)  ;  and  it  must  express  a™  ^ 
or  imply  that  the  loan  is  risked  upon  the  arrival  of  the  ship  (o). 
But  an  intention  to  incur  maritime  risk  may  be  implied  upon 
the  construction  of  the  instrument  as  a  whole  (;?). 

So  if  a  bottomry  bond  is  given  to  secure  principal,  interest  and  Bond  must 

insurance,  it  will  be  disallowed  to  the  extent  to  which  it  purports  ?ofc  cover 

J-       -!■  insurance. 

to  cover  insurance,   as  otherwise  the  lender  would  avoid  the 

(g)  Alexander,  1  Dods.  278  ;  Rubicon,  (m)  Indomitable,   Swab.  446  ;  Atlas, 

3  Hagg.  9.  2  Hagg.  48  ;  Royal  Arch,  Swab.  269. 

(h)   Oriental,     14    Jur.    336,    Ad.  ;  («)  Duke  of  Bedford,  2  Hagg.  291 ; 

Hero,  2  Dods.  144  ;   Smith  v.  Bank  of  North  Star,  Lush.  45. 
New  South  Wales,  L.  R.   4  P.  C.  194,  (o)  Nelson,  1  Hagg.  169;  Atlas,  sup.; 

203.     See  Wallace  v.  Fielden,    7   Moo.  Stainbankv.  Fenning, llG.  B.  51;  Stain- 

P.  C.  398.  bank  v.  Shepard,  13  C.  B.  418,  Ex.  Ch. ; 

{i)  Royal  Stuart,  2  Spinks,  258,  260.  Mary  Ann,   L.    R.  1   P.  D.  &  A.  13  ; 

See  Prince  of  Saxe-Coburg,  3  Moo.  P.  C.  Smith  v.  Bank  of  New  South  Wales,  L. 

1,  9.  R.  4  P.  C.  194. 

(k)  Hebe,  2  W.  Rob.  412,  416.  {p)  Nelson,  sup.  ;  Royal  Arch,  Swab. 

(I)  Elephant  a,  15  Jur.  1185;   Stain-  269;  Simonds  v.  Hodgson,  3  B.  &  Ad.  50. 
bank  v.  Penning,  11  C.  B.  51. 
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Intention  to 
incur  mari- 
time risk. 


Rate  of 
interest  not 
stated. 


Maritime 

interest 
allowed 
though  ri>k 
not  wholly- 
incurred. 


Interest 
allowed  at 
4  per  cent,  on 
bond  due  till 
payment. 


Reduction  of 
exorbitant 

into  !•     ' 


Conu 
and  pre- 
miums. 


maritime  risk  which  he  had  undertaken  as  an  essential  condition 
of  the  bond  (q). 

Where  it  was  doubtful  upon  the  terms  of  the  instrument 
whether  there  was  an  intention  to  incur  maritime  risk,  it  was 
considered  material  that  interest  only  at  an  ordinary  rate  was 
reserved  (>■). 

Where  by  mistake  the  rate  of  interest  was  left  in  blank,  the 
Court  refused  to  supply  the  omission  by  allowing  interest  at  the 
agreed  rate ;  but  interest  was  allowed  at  the  rate  prevalent  at 
the  time  and  place  of  execution  of  the  bond  having  regard  to 
the  risk  incurred  (s). 

The  whole  of  the  agreed  interest  on  a  bond  has  been  allowed 
although  circumstances  prevented  the  completion  of  the  voyage, 
so  that  the  whole  maritime  risk  undertaken  by  the  lender  was 
not  incurred  ;  but  it  was  said  in  that  case  that  if  the  ship  had 
never  started  on  her  voyage  after  the  repairs,  so  that  the  lender 
would  not  have  incurred  any  maritime  risk  whatever,  maritime 
interest  would  not  have  been  allowed  (/).  In  such  cases  the 
bondholder  will  be  entitled  to  his  principal  and  interest  at  the 
ordinary  rate,  and  costs  (u). 

The  practice  of  the  Court  is  to  allow  interest  at  41.  per  cent, 
from  the  date  of  the  instrument  of  bottomry  becoming  payable 
until  payment  thereof,  and  no  additional  payment  by  way  of 
premium  or  otherwise,  in  default  of  punctual  payment,  will  be 
enforced  (x). 

The  Court  has  authority  to  inquire  into  the  reasonableness  of 
the  terms  of  a  bottomry  bond ;  and  accordingly,  if  the  rate  of 
maritime  interest  charged  is  altogether  exorbitant,  having  regard 
to  the  maritime  risk  incurred,  the  interest  will  be  reduced  to  a 
reasonable  rate  (//) . 

So,  also,  the  Court  will  reduce  commissions  and  premiums 
secured  by  a  bond  if  such  charges  are  so  exorbitant  as  to  be 
contrary  to  good  faith  (z)  ;  but  the  Court  will  exercise  caution 
in  pronouncing  against  a  bond  merely  on  account  of  the  large 
amount  of  such  charges  (a). 


i,/;  Boddimjloii,  2  llujrtf.  '122.  See 
Indomitable,  Swab.  1  lr>. 

/  ,,,  ipation,  l  \V.  Rob.  L2 1  ; 
"Royal  Arch,  Swab.  269. 

i  hange,  Swab.  2  10. 

Dante,  :  \\  ,  Rob.  I  ',,  129. 

/;,    Quildl  /■    V.     />'  i"  i<>i,     I    Win, 

Mine,  l  W.  Rob.  Ml;  Dante,  tup. 
\x)  Sophia  Cook,  l  P.  D.  30. 


(//)  Zodiac,  1  Hagg.  320  ;  Coi/n,,,-,  2 
Elagg.  .'17  7;  "Royal  Arch,  Swab.  269  ; 
Laurel,  Br.  &  L.  191. 

(;)  Huntley,  Lush.  24;  Glenmanna, 
I  ii  h.  116;  Meart  of  Oak,  I  W.  Rob. 
204,  216. 

Cognac,  '.'  Eagg.  377,  at  p.  392; 
Dante,  2  \V.  Rob.  427. 
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vii. — Necessity  essential  to  Validity  of  Bottomry  Bond. — The     ohap.  lxv. 

existence  of  a  two-fold  necessity  is  essential  to  the  validity  of  a 
bottomry  bond,  that  is  to  say — first,  the  ship  must  be  in  distress, 
and  urgently  in  need  of  repairs  and  supplies  to  enable  her  to 
proceed  on  her  voyage  ;  and,  secondly,  it  must  be  impossible  to 
raise  the  money  required  for  such  repairs  and  supplies,  except  by 
hypothecating  the  ship. 

But,  though  necessary  repairs  and  want  of  funds  are  essential  Inquiry  by 
elements,  which  give  existence  and  validity  to  a  bottomry  bond,  necessities0 
bond  fide  inquiries  of  the  foreign  merchant  on  all  these  points  of  shiP>  &c- 
are  sufficient,  even  though  the  answers  received  by  him  are  at 
variance  with  the  facts  (b). 

It  being  essential  to  the  validity  of  a  bottomry  bond  that  There  must 
the  money  advanced  should  be  required  for  the  necessaries  of  \*™ airs7 
the  ship,  the  master's  authority  to  borrow  money  on  the  secu-  &c. 
rity  of  a  boud  is  based  on,  aud  strictly  limited  by,  this  neces- 
sity (c).'     But  the  Court  will  not  look  too  narrowly  into  the 
items  supplied,  or  the  amount  of   the  charges   for   necessary 
repairs  (d). 

A  vessel  belonging  to  a  port  in  this  country  cannot  be  made 
the  subject  of  a  bottomry  boud  in  another  port  of  this  country  (e), 
if  communication  can  be  had  with  the  owner  (/)  ;  and  not  even 
with  the  consent  of  the  owner  for  a  new  voyage,  lest  a  secret 
lien,  not  appearing  on  the  ship's  papers,  should  be  created  (g). 

A  bond  may  be  given  in  a  foreign  port  for  the  completion  of  Foreign  port, 
the  voyage  (A),  or  for  the  return  voyage  (/),  and   for   a   new 
voyage  from  a  foreign  port,  but  not  without  the  consent  of  the 
owner  (k) . 

In  relation  to  the  rights  and  remedies  of  persons  having  claims  Home  port. 
for  repairs  done  to,  or  supplies  furnished  to  or  for,  ships,  every 
port  within  the  United  Kingdom  of  Great  Britain  and  Ireland, 

(b)  Soares  v.  Rahn,  3  Moo.  P.  C.  1  ;  3  Moo.  P.  C.  1 ;  Gore  v.  Gardiner,  3 
Wallace  v.  Fieldcn,  7  Moo.  P.  C.  398  ;       Moo.  P.  C.  79. 

Nelson,  1  Hagg.  169;  Gore  v.  Gardiner,  (e)  Lochiel,    2    "W.    Rob.    34.      See 

3  Moo.  P.  C.  79  ;  Dunveyan  Castle,  3  Micheson  v.  Oliver,  5  E.  &  B.  419. 

Hagg.  331.  (/)   Ysabcl,   1  Dods.   273;    Trident, 

(c)  Pontida,  9  P.  D.  177,  C.  A.  1  W.  Rob.  29. 

(d)  Royal  Arch,  Swab.  269  ;  Calypso,  (g)  Johnson  v.  Shippen,  2  Ld.  Raym. 
3  Hagg.  162.  For  what  repairs,  sup-  982;  Hoy al  Arch,  Swab.  269;  Jenny, 
plies,  &c.  advances  may  be  made,  see  2  W.  Rob.  5. 

Smith   v.   Gould,    4   Moo.    P.   C.    21 ;  (/i)    Vibilia,  1  W.  Rob.  1  ;  Lloyd  v. 

Edmond,  Lush.  57,  211  ;  Duke  of  Bed-  Guibert,  L.  R.  1  Q.  B.  115. 

ford,    2  Hagg.    294  ;    Gauntlet,    3   W.  (i)  Nelson,  1  Hagg.  169. 

Rob.  82  ;  Zodiac,   1  Hagg.  320;    Tar-  (k)  Royal  Arch,  sup.;  Lister v.  Baxter, 

meter    v.    Todhunter,    1     Camp.     541  ;  2  Stra.  695. 

Toivo,  1  Spiuks,  185  ;  Soares  v.  liahn, 
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Meaning  of 
' '  necessity. ' 


Xo  other 
funds  must  be 
available  for 
repairs,  &c. 


Supplies 

already 

furnished. 


Where  there 
is  an  a<rent  at 
the  port. 


the  Islands  of  Man,  Guernsey,  Jersey,  Alderney,  and  Sark,  and 
the  islands  adjacent  to  any  of  them,  being  part  of  the  dominions 
of  her  Majesty,  shall  be  deemed  a  home  port  (/). 

With  regard  to  the  meaning  of  "  necessity,"  with  reference 
to  the  authority  of  a  master  to  give  a  bottomry  bond,  it  is 
obvious  that  much  must  depend  upon  the  circumstances  of  the 
particular  case  (m).  So  it  has  been  said  that  "  any  combination 
of  events,  which  would  prevent  the  completion  of  the  voyage 
with  profit,  unless  the  money  should  be  obtained  by  bottomry, 
would  raise  the  question,  whether  there  was  need  of  bottomry 
in  such  high  degree  as  to  create  a  necessity  "  («). 

No  bond  is  valid  where  the  agent  of  the  shipowner  has  funds 
in  hand  (o) ,  or  the  master  can  obtain  the  necessary  advances 
upon  the  personal  credit  of  the  owner  (]j)  ;  but  such  bond  will 
not  be  invalidated  by  the  fact  that  a  part  of  the  sum  secured 
by  the  bond  might  have  been  raised  from  other  funds  which 
were  at  the  command  of  the  captain ;  but  an  account  will  be 
directed  (q). 

A  bottomry  bond  cannot,  therefore,  be  given  to  secure  pre- 
vious advances  to  pay  for  supplies  already  furnished  on  the 
credit  of  the  owner  (/•) . 

So,  also,  a  bond  will  be  bad  if  given  to  a  person  who  advances 
the  money  with  knowledge,  or  reasonable  means  of  knowledge, 
that  the  owner  had  an  agent  in  the  port  (s). 


Priority  over 
mortgage. 


Belief  against 
fraud  of 


viii. — Priority  of  Bottomry  Bonds. — A  bottomry  bond  given 
under  circumstances  of  urgent  necessity  by  the  master,  or  by 
the  owner,  will  take  precedence  over  a  prior  mortgage  of  the 
ship  (7).  But  without  such  necessity  a  secret  lien  on  the  ship 
will  not  be  allowed  to  prevail  against  a  registered  mortgage  (//). 

Dealings  with  a  ship  by  the  owner,  which  amount  to  a  fraud 
on  the  mortgagee  of  the  ship,  and  render  the  voyage  illegal,  will 


(Z)  19  &  20  Vict.  e.  97,  b.  8.  See 
6  ■■  \  Let.  o.  60,  8.  742. 

(m)  Soarea  v.  Rahn,  8  Moo.  P.  C.  1  ; 
Smith  v.  Gould,  i  Mho.  P.  0.  21; 
id,  Lush.  67,  211  j  Zodiac,  1 
li  jg.  820  j  Luke  of  Bedford,  2  Bagg. 
294  .  gauntlet,  3  W.  Rob.  82 ;  Gort 
v.  Gardiner,  8  8ioo.  P.  1 1.  79  ;  Par- 
meter  v.  Todhunter,  l  damp.  641  ; 
'I'i.i i  o,  Spioks,  l  B6. 

(>i)  per  Erie,  0.  B.,io  Karnae,  Tj.lt. 
2  r.  0.  506,  at  p.  M'±. 


(o)  Li/all  v.  Hicks,  27  Beav.  166  ; 
Hebe,  2  W.  Rob.  146,  412. 

(//)  Wallace  v.  Fielden,  7  Moo.  P. 
C.  398  ;  Prince  of  Saxe-Goburg,  3  Moo. 
P.  C.  1. 

(,/)  Dobson  v.  Zyall,  3  My.  &  Cr. 
468,  n.;  Heart  of  Oak,  1  W.  Bob.  204; 
Smith  v.  Gould,  1  Moo.  P.  C.  21. 

(>■)   Kamak,  li.  It.  2  A.  &  E.  289. 

(e)  Faithful,  31  L.  J.  Ad.  81.  See 
Gum  v.  Roberts,  L.  R.  9  C.  P.  331. 

(/)  Duke  of  Bedford,  'J  Eagg.  294. 

\u)  Royal  Arch,  Swab.  269,  276. 
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not  prejudice  the  priority  of  a  person  advancing  money  on  a     chap.  lxv. 
bottomry  bond,  who  has  only  to  look  to  the  facts  that  the  ship 
is  in  distress,  that  the  master  has  no  credit,  and  that  the  amount 
is  required  for  necessary  purposes  (#). 

As  between  bottomry  bonds  inter  se  given  at  different  periods  Last  bond 
of  the  voyage,  if  the  value  of  the  ship  is  insufficient  to  discharge    as  pn< "  y' 
them  all  in  full,  the  last  bond  in  point  of  date  ranks  in  priority 
over  the  earlier  ones,  on  the  ground  that,  but  for  the  supply  of 
necessaries  on  the  security  of  that  bond,  the  security  of  the 
earlier  bondholders  might  have  been  lost  (y) . 

But  this  priority  rests  entirely  on  the  ground  of  salvage,  and  Such  priority 
the  holder  of  the  last  bond  will  not  be  entitled  thereto,  unless  saivage. 
the  ship  was  in  distress  and  the  master  was  unable  to  raise  the 
amount  required  for  necessary  repairs  and  supplies  otherwise 
than  upon  the  security  of  such  bond  (s). 

A  bondholder    may  lose  priority  over  other  incumbrancers  Loss  of 
of  the  ship  by  laches  in  neglecting  to  enforce  his  bond  within  a  fa^es.7  7 
reasonable  time  (a). 

A  bottomry  bond  will  be  postponed  to  the  lien  on  ship  and  Lien  for 
freight,  for  wages  of  a  seaman,  or  of  the  master  (b),  at  all  events  wages- 
so  far  as  relates  to  wages  earned  after  the  bond  was  given  (c). 

The  master's  lien,  however,  will  not  generally  prevail  against 
the  bondholder,  if  the  master  is  personally  liable  on  the  bond  (d) . 

Where  a  bond  comprises  not  only  the  ship  and  freight  but  Marshalling-. 
also  the  cargo,  but  the  master's  claim  for  wages  was  only  on  the 
ship  and  freight,  which  were  insufficient  to  satisfy  the  bond,  the 
assets  were  marshalled,  though  the  master  was  personally  liable 
on  the  bond  (e) . 

On  the  same  principle  which  gives  priority  to  the  last  bottomry  Lien  for 
bond  on  the  ground  of  salvage,  it  seems  clear  that  a  lien  for  sa  Ta°e' 
services  of  the  nature  of  salvage  rendered  subsequently  to  the 
giving  of  such  a  bond  will  take  precedence  over  the  bond  ;  and 
this  point  has  been  expressly  decided  with  regard  to  a  respondentia 
bond  on  the  cargo  of  a  ship  (/). 

Lien  for  damage  by  collision  takes  precedence  over  a  prior  Lien  for 
bottomry  bond,  as  the  owner  can  confer  on  the  bondholder  no  conisj^n.  y 

(x)  Mary  Ann,  L.  R.  1  A.  &  E.  13.  lb)  Salicia,  Lush.  545. 

\y)  Abbott  on  Ships  (13th  ed.),  160.  \c)  See  Janet  Wilson,  Swab.  261. 

See  Eliza,  3  Hagg.  87  ;  Rhadamanthe,  (d)  Jonathan  Godhue,  Swab.  524. 

1  Dods.  201  ;  Priseilla,  Lush.  1.  (e)  Edward  Oliver,  L.  R.  1  A.  &  E. 

(z)  Brice  v.  Williams,  Wallis,  325.  379  ;  Eugenie,  L.  R.  4  A.  &  E.  123. 

(a)  Royal    Arch,    Swab.    269,    284.  (/)  Chary  v.    Ml  Andrew,    2   Moo. 

And  see  cases  cited  in  the  judgment.  P.  C.  N.  S.  216. 

VOL.  II. — R.  3  A 
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right  greater  than  he  had  himself,  that  is  to  say,  a  right  subject 
to  claims  for  subsequent  damage  to  the  ship  (g).  A  bottomry 
bond  given  for  supply  of  necessaries  subsequent  to  a  collision 
will  not  apparently  give  way  as  a  matter  of  course  to  prior 
claims  of  damage,  for  it  is  the  interest  of  the  person  who  has 
received  the  damage  that  the  vessel  be  repaired  and  enabled  to 
proceed  to  her  port  of  destination  (Z>) . 


Loss  of  ship.  ix. — Discharge  of  Bottomry  Bonds. — A  bottomry  bond  can 
only  be  discharged  by  payment  or  by  an  absolute  total  loss  and 
destruction  of  the  ship,  and  of  the  cargo,  if  included  in  the 
security.  "  The  doctrine  of  constructive  total  loss  is  not  appli- 
cable to  contracts  of  bottomry,  nor  to  policies  effected  on  bot- 
tomry loans.  If  a  ship  exists  in  specie,  though  in  a  state  which 
would  warrant  an  assured  on  ship  to  abandon,  as  where  the  cost 
of  repairs  would  greatly  exceed  the  value  when  repaired,  the 
assured  on  bottomry  cannot  recover,  for  the  ship  must  be  abso- 
lutely and  totally  destroyed  in  order  to  discharge  the  borrower  "  (i) . 
So  abandonment  of  the  voyage  will  not  discharge  the  security  (/»•) . 
In  time  of  war,  however,  if  the  security  is  upon  a  ship  which 
is  captured  by  an  enemy,  the  captors  seize  the  gross  tangible 
property  without  regard  to  any  claims  upon  it  as  between  the 
owners  and  other  persons,  whether  by  way  of  mortgage  (/), 
bottomry  (;;?),  or  lien  (n),  for  purchase-money,  or  on  any  other 
account  (0). 

Collision.  A  bottomry  bond  on  freight,  in  case  the  ship  is  lost  by  colli- 

sion, attaches  upon  a  sum  of  money  awarded  against  the  other 
ship  for  freight  (p). 


Capture  in 
war. 


Jurisdiction.  X. — Enforcement  of  Bottomry  Bonds. — The  Admiralty  Division 
of  the  High  Court  exorcises  jurisdiction  relating  to  bottomry 
and  matters  of  freight. 

The  Court  of  Chancery  could,  before  the  Judicature  Act,  1873, 
have  exercised  jurisdiction  over  bottomry  bonds  in  favour  of  a 


(</)  Aline,  1  W.  Rob.  118. 
Per  Dr.  Lushington,  ibid. 
Arii'iiM  mi  Marine  Ensuranee 
f8rf  ed.),  962,  died  bj  Olea  by,  B.,  in 
Brootnfield  v.  Southern  Tne.  Oo.f  L.  R. 
6  Ex.  192,  at  p,  196.  Bee  also  Thomp- 
ion  v.  "Royal  "Exchange  die.  Co.,  I  M.  ft 
H.  .''.l  ;  Jm/re  v.  WilUamton,  8  Doug. 
lu      Ekphanta,  16  Jur.  1 186. 


(/.)  Heligoland,  1  Swab.  491. 

(!)  si  ilia,  18  Jur.  681. 

\m)  Tobago,  5  C.  Rob.  218. 

(>/)  Marianna,  G  C.  Rob.  24  ;  Ida,  18 
Jur.  7.V2. 

(o)  Soo  Sormsen  v.  Reg.,  11  Moo. 
P.  C.  119. 

{/>)   Empusa,  6  P.  D.  6. 
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mortgagee  in  case  of  fraud,  and  would  for  that  purpose  have     chap.  lxv. 
enjoined  all  proceedings  on  the  bond  in  the  Admiralty  Court, 
but  this  power  is  taken  away  by  the  Judicature  Act  (7). 

The  proper  mode  of  enforcing  a  bottomry  bond  is  by  pro-  Procedure, 
ceedings  in  ran.  Upon  the  arrival  of  the  ship  in  this  country, 
if  the  loan  is  not  repaid  within  the  time  prescribed,  the  agent 
of  the  lender  applies  to  the  Admiralty  Division,  producing  the 
bond  and  an  affidavit  of  the  facts,  and  obtains  a  warrant  for  the 
arrest  of  the  ship,  citing  all  persons  interested  to  appear  (r). 
The  original  bond  must  be  produced  at  the  hearing  (s). 

The  Court  has  power  to  decree  a  sale  of  the  ship,  and  such  Order  for 
decree  maybe  made  if  the  owners  or. other  persons  interested 
fail  to  put  in  an  appearance  ;  the  Court  will  distribute  the  pro- 
ceeds of  sale  among  the  persons  interested  according  to  their 
respective  rights. 

Upon  the  sale  of  a  ship  in  the  Admiralty  Division  for  the  satis- 
faction of  bottomry  or  other  claims,  the  title  is  complete  without 
any  delivery  of  the  register.  And  no  order  will  be  made  for  its 
delivery  against  the  official  agent  of  a  foreign  government,  who 
alleges  that  he  detains  it  under  the  law  of  his  own  country. 
But  the  Court  will  order  delivery  of  the  register  in  the  case  of 
a  British  vessel,  because  its  production  may  be  necessary  at  the 
custom  house  (t). 

The  bondholder  is  prima  facie  entitled  to  his  costs,  but  not  Costs, 
where  a  large  deduction  is  made  from  his  claim  («). 


Section  II. 

Of  Respondentia. 

The  contract  of  respondentia  is  a  security  upon  the  cargo  only,  Definition 
founded  upon  the  same  necessity  for  the  preservation  of  the  %nii'(^J'°" 
property.      It  may  be  defined  as  the  hypothecation  of  cargo 
laden  on  board  of  ship  to  secure  an  advance,  the  repayment 
whereof  is  made  to  depend  on  the  safe  arrival  of  the  cargo  (x). 

(q)  36  &  37  Vict.  c.  66,  s.  5.  (s)  Roivena,  3  Asp.  M.  C.  N.  S.  506. 

(r)  Abbott  on  Ships  (13th  ed.),  158.  \t)   Tremont,  1  W.  Rob.  163. 

See  also  Williams  &  Bruce,  Adm.  Pr.  («)   Gauntlet,  3  W.  Rob.  167. 

(2nd  ed.),  pp.  248,  249.  \x)  Abbott  on  Ships,  13th  ed.  p.  153. 
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Communi- 
cation with 
owner  of 
cargo. 


Master's  lien 
not  affected 
by  arrest  of 


Disuse  of 
identia. 


Respondentia  is  governed  by  the  same  principles  as  the  con- 
tract of  bottomry,  but  binding  (it  is  said)  the  borrower  per- 
sonally (?/),  and  is  to  secure  the  necessary  costs  of  transhipping 
and  forwarding  the  cargo  to  its  destination  (z).  It  is  also 
subject  to  the  like  rules  respecting  maritime  risk  and  interest, 
and  the  rejection  of  void  stipulations,  as  a  bottomry  bond  (a). 

The  master  has  no  power  to  sell  damaged  goods  or  cargo  (b), 
or  to  hypothecate  the  cargo  for  the  exigencies  of  the  ship  (c) , 
without  communicating  with  the  owner  thereof ;  and  notice 
should  be  given  to  the  owners  of  the  cargo  before  it  is  hypothe- 
cated on  bottomry,  or  respondentia  (d),  unless  the  shipper  of  the 
goods  is  on  the  spot,  and  cognizant  of  the  bottomry  or  respon- 
dentia ie) ;  and  unless  owners  are  so  numerous  and  remote  that 
the  expense  and  hazard  of  keeping  the  cargo  pending  the  com- 
munication would  probably  be  equivalent  to  its  loss  (/). 

The  effect  of  the  contract  depends  on  the  form  of  the  instru- 
ment ;  and  although  the  recital  stated  that  the  loan  was  on 
the  goods  laden  or  to  be  laden,  the  borrower  was  only  personally 
liable  (</). 

The  arrest  of  cargo  by  the  holder  of  a  respondentia  bond  before 
it  has  reached  its  destination  will  not  affect  the  master's  posses- 
sory lien  on  the  cargo  for  freight  and  general  average. 

And  if  the  cargo  is  carried  to  its  destination  either  by  the 
master,  or,  on  his  abandoning  the  contract,  by  the  underwriters, 
the  bond  will  be  subject  to  lien  for  the  full  freight  (//). 

Respondentia  bonds  have  fallen  almost  entirely  into  disuse, 
owing  to  the  unsatisfactory  nature  of  the  security. 


(y)  See  Busk  v.  Fcaron,  4  East,  319. 
(z)  Cargo  ex  Sultan,  Swab.  504. 
!,,)  Cognac,  2  I  Cagg.  377. 
(//;  Australasian  Steam  Navigation  Co. 
v.  Morse,  L.  It.  4  P.  C.  223  ;  Acatosv. 
.  3  Ex.  D.  282 ;   Onward,  L.  R. 
1  A.  &  E.  38. 

II       i  v.  Wilson,  8  Moo.  P.  C. 

269. 

Duranty  v.   Wart,    Hamburgh,  4 
Mo  ■  I'.  0.  N.  S.  289  :  Onward,  L.  R. 


4  A.  &  E.  38. 

(e)  Lord  Cochrane,  2  "\V.  Rob.  320. 
But  see  Kuova  Loanese,  17  Jur.  263. 

(/')  Cargo  ex  Sultan,  Swab.  504 ; 
Australasian  Steam  Navigation  Co.  v. 
Morse,  L.  R.  4  P.  C.  223  ;  Duranty  v. 
Eart,  2  Moo.  P.  C.  N.  S.  289. 

(a)   Busk  v.  Fearon,  4  East,  319. 

(//)  Cargo  ex  Galam,  2  Moo.  P.  C. 
N.  S.  21G. 
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STAMP  DUTIES. 

The  amount  of  the  proper  stamps  to  be  placed  on  the  deed  of  mort-  Stamp  duty 

gaffe  security  has  been  frequently  the  subiect  of  much  doubt  and  on  m?i;tga8:e 

-      .  .  .  securities, 

perplexity,  and  this  has  arisen  from  the  obscure  language  used  in 

the  Stamp  Acts,  which,  however,  have  been  much  simplified  (a). 

The  principal  Act  at  present  in  force  relating  to  stamps  on  mort-  Stamp  Act, 
gages  is  the  Stamp  Act  of  1891  (b),  and  it  applies  to  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

The  Act  defines  the  expression  "  mortgage  "  for  purposes  of  stamp 
duty  as  follows  : — 

Sect.  86. — "(1).  For  the  purposes  of  this  Act  the  expression  'mort-  Meaning  of 
gage'  means  a  security  by  way  of  mortgage  for  the  payment  of  any  "mortgage." 
definite  and  certain  sum  of  money  advanced  or  lent  at  the  time,  or 
previously  due  and  owing,  or  forborne  to  be  paid,  being  payable,  or  for 
the  repayment  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or  which 
may  become  due  upon  an  account  current,  together  with  any  sum  already 
advanced  or  due,  or  without,  as  the  case  may  be." 

The  words  "definite  and  certain"  refer  to  the  amount  secured,  Definite  and 
not  to  the  certainty  of  payment.  So  a  specified  sum  secured  by  a  certam  8um- 
mortgage  of  a  reversionary  interest  payable  only  in  the  event  of  the 
mortgagor  surviving  the  tenant  for  life  was  held  to  be  a  definite 
and  certain  sum  notwithstanding  that  it  was  payable  only  in  the 
event  named  (c).  So,  also,  a  security  to  indemnify  a  surety  was 
held  to  be  liable  to  ad  valorem  duty  upon  the  sum  for  which  the 
surety  had  made  himself  liable  (d). 

The  term  "definite  and  certain  sum"  means  the  principal  sum 
mentioned,  and  no  additional  stamp  is  required  for  commission  (e) ; 

(a)  A  duty  cannot  be  imposed  except      Revenue,  2  H.  &  C.  820. 

by  clear  words.    See  Marquis  of  Chandos  (d)   Viscount  Canning  v.  Raper,  1  E. 

v.  Commrs.  of  Inland  Revenue,  6  Exch.  &  B.  164. 

479 ;  Rushbrooke  v.  Sood,  5  C.  B.  131.  («)  Frith  v.  Rotherham,  15  M.  &  W. 

(b)  54  &  55  Vict.  c.  39.  39,  overruling  Dickson  v.  Cass,  1  B.  & 
{c)  Mortimore  v.  Commrs.  of  Inland  Ad.  343. 


1516 


APPENDIX. 


APPENDIX. 


or  for  interest,  although  bygone,  either  in  the  case  of  a  bond,  or 
warrant  of  attorney,  or  mortgage  (/),  unless,  indeed,  the  interest  is 
turned  into  principal ;  or  for  costs  incurred  in  recovering  the  debt 
with  interest  (g) ;  or  for  taxes,  rates,  duties,  and  assessments  payable 
in  respect  of  the  mortgaged  property  or  debt  and  interest  (h) ;  or 
costs  incurred  in  the  renewal  of  leases  or  otherwise  («') ;  or  premiums 
on  policies  and  costs  of  obtaining  new  policies  (j ). 

In  these  cases  the  payments  to  be  made  by  the  mortgagee  are 
not  sums  to  be  thereafter  lent,  advanced,  or  paid,  within  the  con- 
templation of  the  Stamp  Act ;  moreover,  the  mortgagee  would  be 
entitled  to  such  payments  without  any  stipulation,  and  the  expres- 
sion in  the  instrument  of  that  which  the  law  implies  has  no  effect 
as  to  the  necessity  of  a  further  stamp ;  and  this  seems  to  be  the  true 
principle  on  which  these  cases  stand  (k). 

Where  interest  is  capitalized  and  turned  into  principal  so  as 
thereafter  to  bear  interest,  it  would  seem  that  any  instrument 
embodying  such  arrangement  would  be  liable  to  ad  valorem  duty  on 
the  capitalized  interest  as  on  a  further  advance,  the  interest  in 
arrear  being  a  debt  presently  recoverable,  the  payment  of  which  is 
secured  by  the  instrument.  And  it  is  submitted  that  there  can  be 
no  distinction  in  principle  whether  the  arrangement  is  effected  on 
the  transfer  of  a  mortgage,  or  by  agreement  between  the  mortgagor 
and  mortgagee  that  an  account  shall  be  taken  of  what  is  due  for 
principal  and  interest,  and  that  the  interest  in  arrear  shall  be  added 
to  principal,  and  that  interest  shall  thenceforth  be  payable  on  the 
consolidated  sum  (/). 

With  regard  to  stamp  duty  on  securities  which  are  intended  to 
cover  not  only  a  sum  advanced  at  the  time  when  the  security  is 
effected,  but  also  further  advances  of  an  uncertain  or  unlimited 
amount,  the  Act  of  1891  enacts  as  follows : — 

Security  for  Sect.  88. — "  (1.)  A  security  for  the  payment  or  repayment  of  money  to 

farther  bo  lent,  advanced,  or  paid,  or  which  may  become  duo  upon  an  account 

advances,  how  current,  cither  with  or  without  money  previously  due,  is  to  be  charged, 
to  bocharp-il.   where  the  total  amount  socured  or  to  be  ultimately  recoverable  is  in 
any  way  limited,  with  tho  same  duty  as  a  security  for  tho  amount  so 
limited. 

"  (2.)  Where  such  total  amount  is  unlimited,  tho  socurity  is  to  bo  avail- 
able for  .such  an  amount  only  as  tho  ml  rtilurcm  duty  impressed  thereon 


Further 
advances. 


/  ,   Barker  v.  Smarh,  7  M.  &  \V. 
690;   Pierpoint  v.  Ootoer,  I  Man.  &  Gr. 
7'.'.. ;   Dam    r.  Hi  ith,  8  0.  B.  938. 
Doe  v.  Bnaith,  8  Bing.  146. 
Th    Doe  v.  Bragg,  8  A.  4  E.  620. 
Wroughton  v.  Turtle,  1 1  M.  .v  \V. 
661  ;   Doe  v.  Larder,  8  Bing.  N.  0.  92  ; 
Lyeaght  (Leasee  of)  v.  Warren,  10  Ir. 
L.  It.  269. 


(j)  Litwrinicf  v.  Huston,  7  Excb.  28; 
21  "L.  .1.  V,\.  ■I'J  ;  l/n/se  v.  I'rlrrs,  2 
B.  &  Ad.  807. 

(/)  See  the  judgment  of  Parke,  B., 
in  Wroughton  v.  Turtle,  sup.  And  see 
Paddon  v.  Hun  hit,  2  A.  &  E.  9. 

{I)  But  Hce  Doe  v.  Maple,  6  L.  J. 
O.  P.  N.  S.  271,  post,  p.  1-527.  As  to 
capitalization  of  iutorost,  see  ante, 
p.  11G2. 
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extends  to  cover,  but  where  any  advance  or  loan  is  made  in  excess  of  the      appendix. 

amount  covered  by  that  duty  the  security  shall  for  the  purpose  of  stamp  

duty  be  deemed  to  be  a  new  and  separate  instrument,  bearing  date  on  the 
day  on  which  the  advance  or  loan  is  made. 

"  (3.)  Provided  that  no  money  to  be  advanced  for  the  insurance  of  any 
property  comprised  in  the  security  against  damage  by  fire,  or  for  keeping 
up  any  policy  of  life  insurance  comprised  in  the  security,  or  for  effecting 
in  lieu  thereof  any  new  policy,  or  for  the  renewal  of  any  grant  or  lease  of 
any  property  comprised  in  the  security  upon  the  dropping  of  any  life 
whereon  the  property  is  held,  shall  be  reckoned  as  forming  part  of  the 
amount  in  respect  whereof  the  security  is  chargeable  with  ad  valorem 
duty." 

If  an  amount  to  be  advanced  is  limited  for  the  purposes  of 
stamp  duty,  the  security  is  not  available  for  a  sum  beyond  that 
amount  (m). 

Where  a  mortgage,  expressed  to  be  made  for  securing  the  repay- 
ment or  retransfer  of  an  uncertain  and  unlimited  amount  of  money, 
was  stamped  with  an  adjudication  stamp,  the  Court  disregarded 
the  adjudication,  and  held  that  the  instrument  was  admissible  in 
evidence,  and  available  for  such  amount  of  money  intended  to  be 
thereby  secured  as  the  ad  valorem  duty  denoted  by  the  stamp 
thereon  would  extend  to  cover  (»). 

A  mortgage  to  secure  an  indefinite  sum,  where  a  subsequent  pro- 
viso limits  the  principal  sum  to  be  secured,  is  not  for  an  indefinite 
sum(o). 

The  Customs  and  Inland  Eevenue  Act,  1888  (p),  allowed  equitable 
mortgages  made  to  secure  an  uncertain  or  unlimited  amount  to  be 
made  available  for  an  amount  in  excess  of  that  covered  by  the 
stamp  impressed  thereon  ;  and,  by  the  Act  of  1891,  this  facility  is 
now  for  the  first  time  extended  to  all  securities. 

The  ad  valorem  duty  on  a  mortgage  must  be  calculated  upon  the  Duty  payable 
amount  of  the  principal  secured,  not  upon  the  value  of  the  security,  on  amount 
whether  such  value  be  greater  or  less  than  the  amount  secured. 

With  regard,  however,  to  mortgages  which  are  intended  to  secure 
the  repayment  of  an  advance  in  foreign  currency,  or  the  replace- 
ment of  a  sum  of  stock,  the  Act  of  1891  enacts  as  follows  : — 

Sect.  6. — "  (1.)  Where  an  instrument  is  chargeable  with  ad  valorem  Mode  of 
duty  in  respect  of —  calculating 

(a.)  any  money  in  any  foreign  or  colonial  currency,  or  °-d  valorem 

(b.)  any  stock  or  marketable  security,  duty  in  cer- 

the  duty  shall  be  calculated  on  the  value,  on  the  day  of  the  date  of  the  tam  cases« 
instrument,  of  the  money  in  British  currency  according  to  the  current 
rate  of  exchange,  or  of  the  stock  or  security  according  to  the  average 
price  thereof. 

(./»)  Richards  v.  Macclesfield,  10  L.  J.  W.  39  ;  Lloyd  v.  Heathcote,  1  Cr.  &  M. 

Ch.  329.  336. 

(«)  Morgan  v.  Pike,  14  C.  B.  473.  (p)  52   &  53  Vict.  c.  8,  s.  15.     See 

(o)  Doe  v.  Warner,  2  C.  &  K.  1014.  Fitzgerald's  Trustee  v.  Mellersh,  W.  N, 

And  see  Frith  v.  Rotherham,  15  M.  &  (1892)  4. 
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"  (2.)  Where  an  instrument  contains  a  statement  of  current  rate  of 
exchange,  or  average  price,  as  the  case  may  require,  and  is  stamped  in 
accordance  with  that  statement,  it  is,  so  far  as  regards  the  subject-matter 
of  the  statement,  to  be  deemed  duly  stamped,  unless  or  until  it  is  shown 
that  the  statement  is  untrue,  and  that  the  instrument  is,  in  fact,  insuffi- 
ciently stamped. 


What  are 
•'  mortgages' 
within  the 
statutory 
definition. 


What  is 
properly. 


Conditional 

k<-. 


The  term  "  mortgage  "  in  the  Act  includes  (q) : — 

"  Conditional  surrender  by  way  of  mortgage,  further  charge,  wadset, 
and  heritable  bond,  disposition,  assignation,  or  tack  in  security,  and  eik, 
to  a  reversion  of  or  affecting  any  lands,  estate,  or  property,  real  or  per- 
sonal, heritable  or  moveable  whatsoever :  and 

' '  Any  deed  containing  an  obligation  to  inf  ef  t  any  person  in  an  annual 
rent,  or  in  lands  or  other  heritable  subjects  in  Scotland,  under  a  clause  of 
reversion,  but  without  any  personal  bond  or  obligation  therein  contained 
for  payment  of  the  money  or  stock  intended  to  be  secured  :  and 

"Any  conveyance  of  any  lands,  estate,  or  property  whatsoever,  in  trust 
to  be  sold  or  otherwise  converted  into  money,  intended  only  as  a  security, 
and  redeemable  before  the  sale  or  other  disposal  thereof,  either  by  express 
stipulation  or  otherwise,  except  where  the  conveyance  is  made  for  the 
benefit  of  creditors  generally,  or  for  the  benefit  of  creditors  specified  who 
accept  the  provision  made  for  payment  of  their  debts,  in  full  satisfaction 
thereof,  or  who  exceed  five  in  number  :  and 

"Any  defeasance,  letter  of  reversion,  back  bond,  declaration,  or  other 
deed  or  writing  for  defeating,  or  making  redeemable,  or  explaining,  or 
qualifying,  any  conveyance,  disposition,  assignation,  or  tack  of  any 
lands,  estate,  or  property  whatsoever,  apparently  absolute,  but  intended 
only  as  a  security :  and 

"  Any  agreement  (other  than  an  agreement  chargeable  with  duty  as 
an  equitable  mortgage),  contract,  or  bond,  accompanied  with  a  deposit  of 
title  deeds  for  making  a  mortgage,  wadset,  or  any  such  other  security  or 
conveyance  as  aforesaid  of  a  ay  lands,  estate,  or  property  comprised  in 
such  title  deeds,  or  for  pledging  or  charging  the  same  as  a  security  :  and 

1 '  Any  deed  whereby  a  real  burden  is  declared  or  created  on  lands  or 
heritable  subjects  in  Scotland  :  and 

' '  Any  deed,  operating  as  a  mortgage  of  any  stock  or  marketable  secu- 
rity." 

It  may  now  be  regarded  as  settled,  notwithstanding  some  early 
decisions  to  the  contrary  (V),  that  the  expression  "  property  "  in 
relation  to  stamp  duty  includes  anything  "which  belongs  to  a  person 
exclusive  of  others  and  which  can  be  the  subject  of  bargain  and 
sale  to  another  "  (s).  Ad  valorem  duty  will  accordingly  be  payable 
on  a  mortgage  of  a  judgment  debt  (t),  or  a  policy  of  assurance  (t), 
or  the  goodwill  of  a  business  («),  or  the  interest  of  a  partner  in  the 
assets  of  tho  partnership  (x). 

With  rogard  to  stamp  duties  on  surrenders  and  othor  assurances 


[a)  Beot.  B6    i  . 

',)  Zyburn  v.  Warrington,  1  Stark. 
L62  .  U  wrrm  v.  Howe,  2  B.  ft  Or.  281  ; 
/;.  '/'<,  ..:.'  BB  &  Or.  234  ;  Blmdy 
v.  Herbert,  9  B.  ft  Or.  306. 

(*)  Per  Pollook,  0.  I'-.,  in  Fatter  v. 
nw.  of  Inland  Revenue,  io  Exch. 
117. 


(t)  Caldwell  v.  Dawson,  5  Exch.  1. 

(«)  Potter  v.  Commrs.  of  Inland  Re- 
venue, ■•<>ip. 

(.c)  Christie  v.  Commrs.  of  Inland  He- 
venue,  L.  R.  2  Ex.  4G  ;  Phillips  v. 
Oomtnra.  of  In/and  Revenue,  L.  It.  2 
Ex.  399. 
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by  way  of  mortgage  of  copyhold  and  customary  lands,  the  Act  of      appendix. 
1891  (y)  enacts  as  follows  : — 

"  (4.)  Where  any  copyhold  or  customary  lands  or  hereditaments  are 
mortgaged  alone  by  means  of  a  conditional  surrender  or  grant,  the  ad 
valorem  duty  is  to  be  charged  on  the  surrender  or  grant,  if  made  out  of 
court,  or  the  memorandum  thereof,  and  on  the  copy  of  court  roll  of  the 
surrender  or  grant,  if  made  in  court. 

"(5.)  Where  any  copyhold  or  customary  lands  or  hereditaments  are 
mortgaged,  together  with  other  property,  for  securing  the  same  money 
or  the  same  stock,  the  ad  valorem  duty  is  to  be  charged  on  the  instrument 
relating  to  the  other  property,  and  the  surrender  or  grant,  or  the  memo- 
randum thereof,  or  the  copy  of  court  roll  of  the  surrender  or  grant,  as 
the  case  may  be,  is  not  to  be  charged  with  any  higher  duty  than  ten 
shillings." 

Where  a  mortgage  of  copyhold  or  customary  lands  is  effected  in 
the  first  instance  by  means  of  a  deed  of  covenant  to  surrender,  con- 
taining covenants  for  payment  of  principal  and  interest  and  other 
usual  mortgage  clauses,  ad  valorem  duty  as  on  a  mortgage  is 
chargeable  in  respect  of  the  deed,  and  should  be  impressed  thereon ; 
and  the  subsequent  surrender  will  be  chargeable  with  a  duty  of  6d. 
per  1001.  as  an  instrument  of  further  assurance,  but  with  a 
maximum  limit  of  10s.  where  other  property  is  included  in  the 
mortgage  (s). 

The  steward  of  a  manor  must  not  accept  in  court  any  surrender  Duty  of 
or  make  in  court  any  grant  until  a  note  is  delivered  to  him  stating  stewai'd- 
all  facts  affecting  liability  to  duty  of  the  copy  of  court  roll  of  such 
surrender  or  grant,  and  he  may  refuse  to  accept  such  surrender,  or 
to  make  such  grant  until  the  duty  is  paid ;  he  must  not  admit  any 
tenant  under  any  surrender  or  grant  made  out  of  court  which  is 
not  duly  stamped  (a). 

A  deed  of  further  charge  will  generally  be  liable  only  to  ad  Further 
valorem  duty  as  a  mortgage  on  the  further  principal  sum  ad-  charge, 
vanced  (b) ;  but  if  additional  property  is  thereby  charged  by  way 
of  further  security  for  the  original  and  further  advances,  ad  valorem 
duty  at  the  rate  of  6d.  per  100/.  will  also  be  payable  on  the  amount 
of  the  original  advance  (c).  No  security  by  way  of  further  charge 
is  now  chargeable  with  duty  by  reason  of  its  containing  covenants 
or  provisions  in  relation  to,  or  any  further  assurance  of  property 
comprised  in,  the  original  mortgage  (d). 

"Wadsets  and  heritable  bonds  are   securities   of  the   nature   of  Wadsets,  &c. 
mortgages  known  to  the  law  of  Scotland  (e).     The  expression  "  dis- 
position" in  sect.  86  of  the  Act  of  1891  is  used  in  a  strictly  technical 

(y)   Sect.  87.  (b)  Ante,  p.  1516. 

(z)  See  Schedule  to  Act,  post,  p.  1539.  (c)  See  Schedule,  post,  p.  1539. 

See  Alpe,  Stamp  Duties,  pp.  122,  165  ;  \d)  Sect.    87,    sub-s.    (6),   post,    p. 

Highmore,  Stamp  Act,  1891,  p.  55.  1528. 

(a)  Act  of  1891,  ss.  66,  67.  («)  Bell's  Scotch  Law  Diet. 
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Conveyances 
on  trust  for 
sale,  &c. 


Defeasance. 


Declaration 
of  trust. 


sense  referring  to  Scotch  instruments  (/).  "Assignation"  and 
"tack"  are  Scotch,  legal  terms  signifying  "assignment"  and 
"  demise  "  respectively. 

Where  a  debtor  being  entitled  to  a  commission  on  the  execution  of 
certain  works,  assigned  the  same  to  a  creditor  upon  trust  in  the  first 
place  to  pay  a  debt  owing  to  another  creditor,  and  then  to  retain  the 
residue  towards  satisfaction  of  a  debt  owing  to  himself ;  the  deed  of 
assignment  contained  a  power  of  attorney  to  recover  the  commission 
and  a  covenant  to  pay  the  debt  due  to  the  assignee ;  the  Court  held 
that  the  transaction  was  a  sale,  not  a  mortgage,  and  that  the  stamp 
duty  must,  accordingly,  be  regulated  not  by  the  amount  of  the  debts 
secured,  but  by  the  value  of  the  property  assigned  (g).  This  decision, 
however,  seems  open  to  question,  as  it  is  well  settled  that  every 
security  for  a  debt  is  redeemable  in  equity,  though  absolute  in 
form  (h). 

Where  the  primary  object  of  a  deed  of  assignment  by  debtors 
was  the  payment  of  the  trustees'  debts  due  to  them,  but  there  was 
also  a  trust,  after  they  were  satisfied,  to  pay  all  the  other  creditors, 
with  a  resulting  trust  in  favour  of  the  original  debtors,  it  was  held 
to  fall  within  the  exception  in  favour  of  conveyances  in  favour  of 
creditors  generally,  notwithstanding  the  priority  given  to  the  debts 
of  the  trustees ;  and,  accordingly,  that  the  deed  was  sufficiently 
stamped  with  a  stamp  of  10*.  (i). 

A  defeasance  upon  a  warrant  of  attorney  does  not  require  a  separate 
stamp  from  that  upon  the  warrant  of  attorney  (&). 

An  indenture  recited  that,  in  consideration  of  400/.  (part  of  500/. 
agreed  to  be  advanced  by  the  plaintiffs  to  the  defendant)  paid  to 
certain  mortgagees  by  the  plaintiffs  in  discharge  of  their  claim,  the 
mortgagees  surrendered  into  the  hands  of  the  lord  land  to  the 
intent  that  ho  might  re-grant  the  same  to  the  plaintiffs  in  trust  to 
sell  the  land  and  retain  the  500/. ;  and  the  indenture  contained 
covenants  by  the  defendant  with  the  plaintiffs  to  pay  them  500/., 
with  interest,  on  a  certain  day,  and  that,  in  defaidt  of  pay- 
ment, they  might  enter  upon  the  land ;  it  was  held  that  this 
was  not  a  declaration  or  a  deed  for  dofeating,  or  explaining, 
or  qualifying  any  convey anco  of  land  within  the  meaning  of 
tho  Stamp  Act  thon  in  force  (/),  but  a  mere  declaration  of  trust 
of  the  personal  surrendor,  and  that  it  did  not  require  an  ad  valorem 
Btamp  (m). 


(/)  Earrit  v.  BWoh,  9  M.  &W.  591. 
Q)  PooUy  v.  Goodwin,  1  A.  &  E,  94. 

(/<)  Ante,  \>.  ll. 

(t)   Cwitm   v.    I'rrry,   :S    Br.   &   B.   48. 
Bee    Hudson    v.    Ucvctt,    2   Moo.    &    P. 


(/•)  Cawthorne  v.  Ilolben,  1  B.  &  P. 
N.  R.  279. 

(I)  5f>  Goo.  III.  c.  181. 

(m)  Haywood  v.  Jiibby,  11  M.  &  W. 
812. 
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It  was  formerly  considered  that  agreements  or  memoranda  appendix. 
accompanying  deposits  of  documents  of  title,  which  merely  recorded  Agreements 

the  circumstances  of  the  loan,  were  not  liable  to  ad  valorem  duty  as  ^}1}X  deposit 

of  deeds, 
mortgages  hi) ;  but  it  would  seem  that  such  agreements  or  memo- 
randa, if  under  hand  only,  would  be  liable  to  duty  as  "  equitable 
mortgages"  under  the  Act  of  1891. 

It  was  held  that  ad  valorem  duty  was  not  chargeable  on  a  docu- 
ment confirming  distresses  and  other  proceedings  by  the  lender 
respecting  property,  the  deeds  of  which  had  been  previously 
deposited  with  him  (o). 

A  bond  has  been  held  to  be  sufficiently  stamped  as  a  simple  bond 
for  the  re-transfer  of  stock,  though  accompanied  by  a  collateral 
security  insufficiently  stamped  ;  and  a  bond  to  replace  stock,  accom- 
panied by  a  deposit  of  title  deeds,  is  not  liable  to  a  mortgage  stamp 
as  a  bond  for  making  a  mortgage  (p). 

A  bond  accompanied  by  a  deposit  of  deeds  duly  stamped  is  not 
invalidated  by  a  collateral  agreement  for  a  mortgage  of  the  same 
date  unduly  stamped  (/>). 

A  memorandum  of  a  pledge  of  chattels  with  power  of  sale  is  Memorandum 
not  chargeable  with  stamp  duty  (q).  o  p  e  ge. 

A  mere  cognovit  requires  no  stamp  (r),  and  will  not  become  liable  Cognovit. 
to  duty  by  reason  merely  of  a  stipulation  that  advantage  shall  not 
be  taken  of  the  giving  of  the  cognovit  before  the  declaration  (s),  or 
that  time  shall  be  given  for  payment  (t) ;  but  if  the  cognovit 
contains  matter  of  mutual  agreement  between  the  parties,  as  for 
payment  of  a  debt  by  instalments,  it  will  be  liable  to  stamp 
dutyO). 

An  attornment  clause  in  a  mortgage  does  not  render  the  deed  Attornment. 
liable  to  duty  as  a  lease,  and  a  separate  attornment,  if  under  hand 
only,  is   not  liable  to  stamp  duty  (x),  unless   it   contains   special 
stipulations,    in   which   case   it    must    be   stamped   as   an    agree- 
ment {y). 

Agreements  chargeable  with  duty  as  equitable  mortgages  are  Agreements 
excluded  from  the  general  definition  of  the  expression  "  mortgage  "  as  ^mutable 
for  the  purposes  of  the  Stamp  Act,  1891,  and  by  the  First  Schedule  mortgages. 


(n)  Harris  v.  Birch,  9  M.  &W.  591 
Franklin  v.  Ncate,  13  M.  &  W.  481 
Pyle  v.  Partridge,  15  M.  &  W.  20 
Fancourt  v.  Thorn,  9  Q.  B.  312  ;  Meek 


(s)   Green  v.  Gray,  1  Dowl.  P.  C.  150. 
(t)  Jay  v.  Warren,  1  C.  &  P.  532  ; 
Morlvy  v.  Rail,  2  Dowl.  P.  C.  494. 
(w)  Reardon     v.     Swabey,     4     East, 


y.  BayUss,  31  L.  J.  Ch.  448.  188. 

(o)  Pyle  v.  Partridge,   15  M.  &  W.  (x)  Doe  d.  Limey  v.  Edwards,  5  A.  & 

20.  E.  95  ;  Doe  d.  Wright  v.  Smith,  8  A.  & 

(p)  Blair    v.    Ormond,    14     Q.     B.  E.  255.     See  also  Walker  v.   Giles,  6 

732.  C.  B.  662,  post,  p.  1535. 

(q)  Attenborough  v.  Commrs.  of  Inland  (y)   Cornish  v.  Scarell,  8  B.  &  Cr.  471  ; 

Revenue,  11  Excn.  461.     See  Huxley  v.  Doe  d.  Frankis  v.  Frankis,  11  A.  &  E. 

O'Connor,  8  C.  &  P.  204.  792. 

(r)  Ames  v.  Hill,  2  B.  &  P.  150. 
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Meaning  of 
"  equitable 
mortgage." 


Deposit  under 
Land  Transfer 
Act,  1862. 


to  that  Act  duty  at  the  rate  of  18s.  per  100/.  (z)  is  specially 
charged  on  "  equitable  mortgages,"  which  are  defined  as  fol- 
lows (a)  : — 

' '  For  the  purpose  of  this  Act  the  expression  '  equitable  mortgage ' 
means  an  agreement  or  memorandum,  under  hand  only,  relating  to  the 
deposit  of  any  title  deeds  or  instruments  constituting  or  being  evidence 
of  the  title  to  any  property  whatever  (other  than  stock  or  marketable 
security),  or  creating  a  charge  on  such  property." 

A  formal  legal  mortgage,  made  pursuant  to  an  agreement  con- 
tained in  an  "  equitable  mortgage,"  will  apparently  be  liable  to  full 
ad  valorem  duty  at  the  rate  of  2s.  6d.  per  100/.  (b). 

Under  the  head  of  "equitable  mortgage"  will  be  included  an 
agreement  or  memorandum  in  writing  relating  to  the  deposit  of 
a  land  certificate  under  the  Transfer  of  Land  Act,  1862,  for  the 
purpose  of  creating  a  lien  on  the  estate  and  interest  of  the 
depositor  (c). 

The  entry  in  the  vestry  book  of  a  resolution  of  the  vestry  that 
the  rents  of  certain  lands,  which  had  been  devised  to  the  parish 
for  the  repairs  of  the  church,  should  be  applied  in  repaying  to 
the  rector  the  same  sums  of  money  that  he,  at  the  request  of  the 
parishioners,  had  expended  on  the  repairs  of  the  church,  was  held 
to  be  inadmissible  in  evidence  as  a  charge  for  want  of  an  appropriate 
stamp,  even  supposing  the  churchwardens  to  have  the  requisite 
power  to  charge,  which  point  was  left  undecided  (d). 

As  regards  equitable  mortgages,  not  under  seal,  of  stock,  the 
Act  of  1891  enacts  as  follows  : — 

Certain  Sect.  23. — "(1.)  Every  instrument  under  hand  only  (not  being  a  pro- 

mortgages  of  missory  note  or  bill  of  exchange)  given  upon  the  occasion  of  the  deposit 
stock  to  be  of  any  share  warrant  or  stock  certificate  to  bearer,  or  foreign  or  colonial 
chargeable  as  share  certificate,  or  any  security  for  money  transferable  by  delivery,  by 
agreements.  -^ay  0f  security  for  any  loan,  shall  be  deemed  to  be  an  agreement,  and 
shall  be  charged  with  duty  accordingly. 

"  (2.)  Every  instrument  under  hand  only  (not  being  a  promissory  note 
or  bill  of  exchange)  making  redeemable  or  qualifying  a  duly  stamped 
transfer,  intended  ;ts  a  security,  of  any  registered  stock  or  marketable 
security,  shall  be  doomed  to  bo  an  agreement,  and  shall  bo  charged  with 
duty  accordingly. 

"  (3.)  A  release  or  discharge  of  any  such  instrument  shall  not  be 
chargeable  with  any  ad  valorem  duty." 


Definition  of 
"  marketable 
Lty." 


Tho  expression  "marketable  security"  moans  a  security  of  such 
a  description  ae  to  be  capablo  of  being  sold  in  any  stock  market  in 
the  Unitod  Kingdom  (e). 


(z)  rout,  p.  L639. 
a\  s.  ot.  86,  Bub-a 
b\  Al]»'  (in  Stamp  Duties,  1 69. 
r,  26  &  26  Vict.  o.  63,  B.  7:;. 
d)  Wrench  v.  Lord,  -i  Bing.  N.  C. 


G72;  4  Sc.  381. 

(/■)   See   Tuns   A  mid  mul  Cnttlr  Co.  V. 

Commrs.  of  Inland  Revenue,  16  <;.  of  S. 
Cms.  Sc.  69  j  Brown,  Shipley  §•  Co.  V. 
Same,  (1895)  2  Q.  B.  598,  0.  A. 
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With  regard  to  marketable  and  foreign  securities,  the  Act  of  1891      appendix. 
further  enacts  : — 

Sect.  82. — "  (1.)  Marketable  securities  for  the  purpose  of  the  charge  of  Moaning  of 
duty  thereon  include —  "marketable 

(a)  A  marketable  security,  made  or  issued  by  or  on  behalf  of  any  securities 

company  or  body  of  persons  corporate  or  nnincorporato  formed  or  ,?£  ,-jr'  anc; 
established  in  the  United  Kingdom  ;  and  colonmfshare 

(b)  A  marketable  security  by  or  on  behalf  of  any  foreign  state  or  certificate." 

government,  or  foreign  or  colonial  municipal  body,  corporation, 
or  company  (hereinafter  called  a  foreign  security)  bearing  date  or 
signed  after  the  third  day  of  June  one  thousand  eight  hundred  and 
sixty-two, 

(i.)  Which  is  made  or  issued  in  the  United  Kingdom,  or 
(ii.)  Which,  though  originally  issued  out  of  the  United  Kingdom, 
has  been,  after  the  sixth  day  of  August  one  thousand  eight 
hundred  and  eighty-five,  or  is  offered  for  subscription,  and 
given  or  delivered  to  a  subscriber  in  the  United  Kingdom,  or 
(iii.)  Which,  the  interest  thereon  being  payable  in  the  United 
Kingdom,  is  assigned,  transferred,  or  in  any  manner  nego- 
tiated in  the  United  Kingdom  ;  and 

(c)  A  marketable  security  by  or  on  behalf  of  any  colonial  government 

which  if  the  borrower  were  a  foreign  government  would  be  a  foreign 
security  (hereinafter  called  a  colonial  government  security). 
"  (2.)  For  the  purposes  of  this  Act  the  expression  'foreign  or  colonial 
share  certificate '  includes  any  document  whatever,  being  'prima  facie 
evidence  of  the  title  of  any  person  as  proprietor  of,  or  as  having  the 
beneficial  interest  in,  any  share  or  shares  or  stock  or  debenture  stock  or 
funded  debt  of  any  foreign  or  colonial  company  or  corporation  where  such 
person  is  not  registered  in  respect  thereof  in  a  register  duly  kept  in  the 
United  Kingdom/' 

Sect.  83.  "Every  person  who  in  the  United  Kingdom  makes,  issues,  Penalty  on 
assigns,    transfers,    negotiates,    or  offers  for    subscription,    any  foreign  issuing  &c. 
security  or  colonial  government  security  not  being  duly  stamped,  shall  foreign,  &c. 
incur  a  fine  of  twenty  pounds."  security  not 

Sect.  84.   "  The  Commissioners  may  at  anytime,  without  reference  to  v 
the   date   thereof,   allow  any  foreign   security  or  colonial  government     orei&° or 
security  to  be  stamped  without  the  payment  of  any  penalty,  upon  being  securities  ma 
satisfied,  in  any  manner  that  they  may  think  proper,  that  it  was  not  made  \,e  stamped 
or  issued,  and  has  not  been  transferred,  assigned  or  negotiated  within  the  without 
United  Kingdom."  penalty. 

Sect.  85. — "  (1.)  The  duties  charged  upon  a  marketable  security  on  the  Annual  duties 
occasion  of  the  first  transfer  by  delivery  thereof  in  any  year,  and  upon  a  to  be  denoted 
foreign  or  colonial  share  certificate,  on  the  occasion  of  the  first  delivery  by  adhesive 
thereof  in  any  year  are  to  be  denoted  by  adhesive  stamps  appropriated  by  stamps, 
words  and  figures  on  the  face  thereof  to  the  duties  and  the  year. 

"  (2.)  Every  person  who  delivers  or  transfers,  or  is  concerned  as  broker 
or  agent  in  delivering  or  transferring,  any  instrument  chargeable  with 
any  duty  so  payable,  and  not  being  duly  stamped,  shall  incur  a  fine  of 
twenty  pounds. 

"(3.)  Where  the  holder  of  any  foreign  or  colonial  share  certificate 
bearing  the  stamp  for  any  year  shall,  in  the  course  of  the  year,  cause 
himself  to  be  registered  in  the  register  of  the  foreign  or  colonial  company 
or  corporation  to  which  it  relates,  and  shall  obtain  a  new  certificate  conse- 
quent upon  the  registration,  the  Commissioners  may,  subject  to  such 
regulations  as  they  may  prescribe,  stamp  the  new  certificate  for  the  same 
year  without  payment  of  duty." 
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Amendment 
of  5-4  &  55 

Vict.  c.  39, 
as  to  the  pay- 
ment of  stamp 
duty  on  cer- 
tain foreign 
securities. 


Foreign 
security  issued 
in  the  United 
Kingdom. 

Securities  for 
transfers  of 
stock. 

Direction  as 
to  duty  in 
certain  cases. 


By  the  Finance  Act,  1895,  s.  14  (/),  it  is  enacted  as  follows  : — 

' '  Where  foreign  securities  within  the  meaning  of  sections  eighty-two 
and  eighty-three  of  the  Stamp  Act,  1891,  are  issued  in  the  United  King- 
dom, and  the  interest  thereon  is  not  payable  in  the  United  Kingdom,  and 
such  evidence  of  the  amount  of  the  securities  as  the  Commissioners  of 
Inland  Eevenue  require  is  produced  to  them,  then  the  Commissioners,  if 
in  their  discretion  they  consider  it  expedient  to  do  so,  may  accept  payment 
of  the  amount  of  stamp  duty  which  would  he  payable  if  all  the  said- 
securities  were  duly  stamped,  and  on  such  payment  may  dispense  with 
the  necessity  of  the  securities  being  stamped.  The  Commissioners  shall 
give  notice  in  the  '  London  Gazette  '  of  any  such  dispensation." 

Bonds  issued  and  completed  in  New  York,  and  advertised  in 
England  to  be  sold,  are  not  "foreign  securities"  issued  in  England 
within  these  Acts  (</). 

As  to  securities  for  transfers  of  stock,  the  Stamp  Act  of  1891  (A) 

enacts  as  follows  : — 

Sect.  87. — "  (1.)  A  security  for  the  transfer  or  retransfer  of  any  stock 
is  to  be  charged  with  the  same  duty  as  a  similar  security  for  a  sum  of 
money  equal  in  amount  to  the  value  of  the  stock ;  and  a  transfer,  assign- 
ment, disposition,  or  assignation  of  any  such  security,  and  a  reconveyance, 
release,  discharge,  surrender,  re-surrender,  warrant  to  vacate,  or  renuncia- 
tion of  any  such  security,  is  to  be  charged  with  the  same  duty  as  an 
instrument  of  the  same  description  relating  to  a  sum  of  money  equal  in 
amount  to  the  value  of  the  stock." 

By  sect.  122  of  the  same  Act  the  expression   "stock"  is  thus 

defined : — 

' '  The  expression  '  stock '  includes  any  share  in  any  stocks  or  funds 
transferable  at  the  Bank  of  England  or  at  the  Bank  of  Ireland,  and 
India  promissory  notes,  and  any  share  in  the  stocks  or  funds  of  any 
foreign  or  colonial  state  or  'government,  or  in  the  capital  stock  or 
funded  debt  of  any  county  council,  corporation,  company,  or  society  in 
the  United  Kingdom,  or  of  any  foreign  or  colonial  corporation,  company, 
or  society." 

Securities  for        The  87th  section  further  enacts  : — 

payment  of  "(2.)  A   security  for  the  payment  of  any  rentcharge,  annuity,   or 

'e8'      periodical  payments,  by  way  of  repayment,  or  in  satisfaction  or  discharge 

of  any  loan,  advance,  or  payment  intended  to  be  so  repaid,  satisfied,  or 

discharged,  is  to  bo  charged  with  the  same  duty  as  a  similar  security  for 

the  payment  of  the  sum  of  monoy  so  lent,  advanced,  or  paid." 


Definition 
of  "stock.' 


Equitable 
omenta 

nf  1 1 1  b1 


An  order  to  pay  a  debt,  given  to  tho  holder  of  a  fund  which  is  the 
property  of  the  debtor,  operating  by  way  of  equitable  assignment  (*'), 
//'  il<  tin  rid  to  the  creditor  or  his  aijent,  required  a  stamp  as  an  inland 
bill  of  exchange  within  55  Geo.  III.  c.  184  ;  nor  was  the  case  altered 
though  the  creditor,  immediately  after  delivory  to  him,  went  in 
company  with  tho  drawer  and  handed  over  the  order  to  the 
drawee^').      But  it  was  otherwise  if  tho  order  was  delivorod  to 


(/)  c,h  Vict.  o.  L6. 

(f/)    (Irriifill    v.     Comtnri.     of    Inland 

,i  Ex.  l>.  242. 
h    64  &  66  Viob.  o.  89. 


(i)  Ah  to  equitable  assignments,  see 
antt,  pp.  1 487  ft  Beg, 

(j)  Lord  Braybrooke  v.  Meredith,  13 
Sim.  271 ;  Par  sons  v.  MiddIeton,6lLa,.  261. 
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the  fundholder  (k) ;  or,  as  it  seems,  if  such  had  been  the  agreement      appendix. 
between  the  debtor  and  creditor ;   or  if  an  agreement  to  give  a 
lien  on  the  fund  distinct  from  the  order  could  be  proved,  and  the 
order  be  used  as  evidence  of  that  agreement  (7). 

An  order  by  a  creditor  to  his  debtor  to  pay  the  amount  of  his 
contract  to  a  third  person  is  liable  to  a  stamp  as  an  assignment, 
and  not  as  an  order  for  payment  (to). 

By  the  First  Schedule  to  the  Stamp  Act,  1891,  ad  valorem  mort-  Debentures, 
gage  duty  is  imposed  on  debentures  (»).  But  the  Stamp  Acts 
contain  no  definition  of  the  term  "  debenture."  An  instrument  not 
under  seal  issued  by  a  joint  stock  company,  purporting  on  the  face 
of  it  to  be  a  debenture,  with  coupons  for  the  payment  of  interest 
half-yearly  attached  to  it,  and  containing  an  undertaking  by  the 
company  to  pay  the  "  amount  of  this  debenture  "  to  the  holder  with 
interest,  was  held  to  be  chargeable  with  ad  valorem  mortgage  duty, 
and  not  as  a  promissory  note  (o).  From  the  case  referred  to  it 
would  seem  that  the  Court  was  influenced  by  the  fact  that  the 
instrument  purported  to  be  a  debenture ;  but  that,  generally,  a 
debenture  will  include  three  classes  of  security,  either  a  promise  under 
seal  to  pay  money,  or  an  undertaking  to  pay  out  of  and  creating  a 
charge  upon  the  property  of  the  company,  or  such  an  undertaking 
coupled  with  a  restriction  preventing  the  company  from  creating  a 
prior  charge.  An  instrument  issued  by  a  company  merely  acknow- 
ledging and  promising  to  pay  a  debt,  will,  if  capable,  according  to 
the  practice  of  stock  markets,  of  being  there  sold  and  bought, 
be  chargeable  with  duty  as  a  "marketable  security,"  otherwise, 
only  as  a  promissory  note  (p). 

The  Act  of  1891,  sect.  87,  contains  the  following  enactment  as  to  Transfer  con- 
stamp  duties  on  transfers  of  mortgages  and  further  charges  : —  taining  new 
r                                                           &    &                                          &  covenants,  &c. 

"  (3.)  A  transfer  of  a  duly  stamped  security,  and  a  security  by  way  of 
further  charge  for  money  or  stock,  added  to  money  or  stock  previously 
secured  by  a  duly  stamped  instrument,  is  not  to  be  charged  with  any 
duty  by  reason  of  its  containing  any  further  or  additional  security  for 
the  money  or  stock  transferred  or  previously  secured,  or  the  interest  or 
dividends  thereof,  or  any  new  covenant,  proviso,  power,  stipulation  or 
agreement  in  relation  thereto,  or  any  further  assurance  of  the  property 
comprised  in  the  transferred  or  previous  security." 

(k)  Hutchinson  v.  Het/wcrlh,  9  A.  &  C.  A. 

E.  375  ;    Walker  v.  Rostron,   9   M.   &  (w)  Post,  pp.  1537,  1539. 

W.  411.  (o)  British    India   Steam   Navigation 

(I)    Parsons    v.    Hiddleton,    6    Ha.  Co.   v.   Commrs.  of  Inland  Revenue,    7 

261.  Q.  B.  D.  165.     See  levy  v.  Abercorris 

(m)  Diplock  v.  Hammond,  5  De  G-.  M.  Slate  and  Slab  Co.,  37  Ch.  D.  260. 

&  G.  320  ;   Crowfoot  v.  Gurney,  2  Moo.  (p)  Brown,  Shipley  <J-  Co.  v.  Commrs. 

&  Sc.  473  ;   Brice  v.  Bannister,  3  Q.  B.  of  Inland  Revenue,  (1895)  2  Q.  B.   598, 

D.  569  ;  Buck  v.  Robson,   3  Q.  B.  D.  0/  A.      See    Texas    land    and    Cattle 

686;    Fisher  v.  Calvert,   W.  N.  (1879)  Co.   v.   Commrs.   of  Inland  Revenue,  16 

7.      See   Exp.  Hall,    10  Ch.  D.    621,  C.  S.  Cas.  Sc.  69. 
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Calculation  of 
transfer  duty. 

Denoting 
stamp  on 
deeds  of  fur- 
ther charge. 

Substance  of 

transaction 

regarded. 


Indorsement 
of  bonds  of 
companies. 


I  merit 

of  proi 
aote  accom- 
panying 

a  of 

<  lapitalization 


Transfer  duty  is  payable  on  the  whole  amount  of  the  debt 
expressed  to  be  transferred,  though  the  amount  actually  paid  as 
consideration  for  the  transfer  is  of  less  amount  (q). 

Securities  by  way  of  further  charge  will  be  stamped  with  a 
denoting  stamp,  showing  that  the  full  ad  valorem  duty  was  paid  on 
the  original  instrument  (?•). 

In  determining  whether  an  instrument  is  liable  to  duty  as  a 
transfer  only,  or  to  the  full  duty  as  a  mortgage,  the  Court  will  look 
at  the  substance  of  the  transaction,  and  not  only  at  the  form  of  the 
instrument.  So,  where  a  mortgage  for  350?.  was  paid  off  by  a 
third  person,  who  advanced  a  further  sum,  and  a  mortgage  was 
given  for  a  sum  equal  to  both  sums,  in  which  the  mortgagee  joined, 
this  was  held  to  be  a  transfer  for  350/.,  although  there  was  no 
formal  assignment  of  the  old  debt,  and  though  that  debt  and  the 
equity  of  redemption  were  extinguished,  and  the  ad  valorem  stamp 
was  payable  on  the  3501.  as  a  transfer  (s). 

Where  a  deed  was  executed  by  a  mortgagor,  professing  to  be  a 
transfer  of  a  mortgage  for  150/.,  and  a  security  for  a  further 
advance  of  70/.,  on  which  sum  the  stamp  was  calculated ;  but  as 
the  original  mortgagee  did  not  execute  it,  an  objection  was  raised 
that  the  deed  in  fact  amounted  to  an  original  mortgage  for  220/. ; 
it  was  held  that  it  could  not  fairly  be  said  so  to  operate,  and  that 
the  stamp  was  sufficient  (t). 

A  mortgage  deed  which  bore  an  ad  valorem  stamp  on  the  amount 
advanced  did  not  require  a  deed  stamp  because  it  contained  also 
an  assignment  by  a  former  mortgagee,  to  whom  part  of  the  money 
was  paid  in  satisfaction  of  his  mortgage  (u). 

Section  14  of  the  stat.  16  &  17  Vict.  c.  59,  and  the  provisions  of 
the  stat.  24  &  25  Vict.  c.  50,  which  exempted  from  duty  transfers  by 
indorsement  of  bonds  and  mortgages  given  by  public  companies 
under  the  provisions  of  Acts  of  Parliament  as  securities  for  money, 
•which  such  companies  are  by  the  said  Acts  expressly  empowered 
or  authorized  to  borrow,  and  upon  which  four  times  the  amount  of 
the  ad  valorem  mortgage  duty  has  been  paid,  are  repealed  without 
beiii<r  re-enacted  (v). 

Where  a  memorandum  of  deposit  of  deeds  was  also  a  promissory 
nolc,  mid  was  duly  stamped  as  such  and  as  a  mortgage,  it  was  held 
thai  .'in  indorsee  might  suo  upon  it,  although  it  bore  no  transfer 
stamp  (.r). 

A  deed  <»f  transfer  of  a  mortgago  for  1,500/.  to  which  tho  mort- 


Alpe  en  Stamp  Duties,  169. 
A-i  of  L891,  h.  1 1.     Bee  Alpcon 
Stamp  Duties,  24. 

(t)  U'"/'  v.  Oommn,  of  Inland  Si  venue, 
i  Ex.  I).  270. 
[t    Dot  v.  Tom,  \  Q.  B.  616. 


(u)  Hoe  V.  Lewis,  13  M.  &  W.  241. 
See  also  "Robinson  v.  Macdonnell,  5  M. 
&  S.  228. 

(»■)  33  &  :;t  Vict.  o.  on. 

(./•)  Wise  v.  Charlton,  1  A.  &  E. 
786. 
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gagor  was  a  party,  containing-  a  further  charge  of  costs  and  arrears      appendix. 
of  interest  paid  by  the  transferee  to  the  transferor  and  converted  of  interest  on 
into  principal,  was  admitted  upon  a  transfer  stamp  only  (y).  transfer. 

By  sect.  62  of  the  Act  of  1891,  it  is  provided  that  a  conveyance  Transfer  on 
or  transfer  made  for  effectuating  the  appointment  of  a  new  trustee  aPPomtment 
is  not  to  be  charged  with  any  higher  duty  than  ten  shillings  (s).         trustees. 

A  transfer  of  a  mortgage,  to  which  the  mortgagor  is  a  party,  stamped 
reciting  the  mortgage,  is  admissible  in  evidence  upon  a  transfer  tran?fe.1* 
stamp  without  producing  the  original  mortgage  or  showing  that  it  in  evidence 
was  stamped  («).  without  pro- 

Where  part  of  a  mortgaged  estate  is  reconveyed,  the  deed  will  mortgage, 
require  only  a  stamp  of  10s.;  but  upon  the  reconveyance  of  the  Partial  re- 
remainder  of  the  estate,  ad  valorem  duty  at  6cl.  per  1001.  will  be  conveyance, 
payable  on  the  whole  amount  secured. 

The  reconveyance   of  a  collateral  security  will   require  only  a  Reconvey- 
stamp  of  10s.,  provided  the  reconveyance  of  the  principal  security  an,(je.      ■, 
is  duly  stamped  with  the  full  ad  valorem  duty.  mortgage. 

Where  a  mortgage  debt  is  partially  paid  off  and  a  deed  of  partial  Partial  dis- 

discharffe  is  taken  by  the  mortgagor,  that  deed  will  not  be  liable  to  char8'e  ot 

<=>  J  &   &     '  _  mortgage 

ad  valorem  duty,  but  to  a  stamp  of  10s.,  as  being  a  deed  not  described  debt, 
in  the  schedule ;  but  upon  the  final  discharge  of  the  mortgage  debt 
the  deed  of  reconveyance  must  bear  duty  in  respect  of  the  full 
amount  originally  advanced,  not  merely  on  the  balance  paid  off  at 
the  time  of  the  reconveyance  (£). 

On  the  same  principle  it  would  seem  that  if  a  mortgage  is  partly  Transfer  of 
paid  off  and  subsequently  the  security  for  the  balance  is  transferred,  unPaid 
no  reconveyance  duty  will  be  payable  in  respect  of  the  transfer,  mortgage 
which  will  be  liable  to  transfer  duty  on  the  balance  transferred ;  debt- 
but  when  the  mortgage  is  finally  paid  off,  the  reconveyance  will  be 
chargeable  with  the  full  amount  of  the  original  loan  (c). 

An  equitable  mortgage  will  be  discharged  by  a  mere  receipt  Receipt 
which  is  not  liable  either  to  reconveyance  duty  or  to  receipt  duty  (d),        °f^7  on 
unless  such  receipt  expressly  purports  to  be  a  release  on  discharge  mortgage. 
of  the  property  or  debt,  in  which  case  it  will  be  liable  to  full  ad 
valorem  duty  as  such  (d).     If  a  deed  is  so  covered  with  indorsements 
that  there  is  no  room  for  a  receipt,  a  paper  containing  the  receipt 

{y)  Doe  v.  Maple,  6  L.  J.  N.  S.  C.  P.  the  stamp  adjudicated.      See  Wolst. 

271  ;  the  point  is  not  noticed  in  the  Conv.  Forms  (5th  ed.),  44,  45. 
reports  of  the  same  case  in  5  Sc.  35,  (a)  Doe  v.  Maple,  5  Sc.  35.     See  Doe 

and  3  Bing.  N.  S.  832.     Apparently  a  v.  Brooks,    3  A.  &   E.   513  ;    Quin  v. 

different  view  is  taken  by  the  Inland  King,  1  M.  &  W.  42. 
Revenue  Commissioners.     SeeAlpeon  (b)  Mnnrov.  Commissioners  of  Inland 

Stamp  Duties,  p.  162.    The  decision  is,  Revenue,  33  Sc.  L.  R.  152. 
perhaps,  not  to  be  relied  on.     See  ante,  (c)  See  Sol.  J.  Vol.  40,  p.  252. 

p.  1516.  (d)  See  further,  as  to  the  practice  of 

(z)  In  order  to  prevent   the  stamp  the  Inland  Revenue  Commissioners  as 

from  giving  notice  of   the  trust  (see  to  stamp  duty  on  reconveyances,  Alpe 


ante,  p.  536),  it  is  advisable  to  have       on  Stamp  Duties,  p.  150. 


VOL.  II. — R. 
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appendix,     may  be  annexed  to  the  deed  and  will  come  within  the  exemp- 
tion (e). 
Limitation  of        As  to  liability  to  duty  of  mortgages  where  the  equity  of  redemp- 
redemption  in  tion  is  thereby  limited  by  way  of  settlement  or  otherwise,  sect.  87 
mortgage.         of  the  Act  of  1891  enacts  as  follows  : — 

"(6.)  An  instrument  chargeable  with  ad  valorem  duty  as  a  mortgage 
is  not  to  be  charged  with  any  further  duty  by  reason  of  the  equity  of 
redemption  in  the  mortgaged  property  being  thereby  conveyed  or  limited 
in  any  other  manner  than  to  a  purchaser,  or  in  trust  for,  or  according  to 
the  direction  of,  a  purchaser." 

A  mortgage  deed  expressed  to  be  made  in  consideration  of  the 
advance,  and  also  for  the  purpose  of  re- settling  the  property,  and 
reserving  the  equity  of  redemption  to  the  mortgagor  and  his  wife 
or  the  survivor,  does  not  require  an  extra  stamp  for  a  settlement  in 
addition  to  the  ad  valorem  stamp  on  the  mortgage  (/). 

If  property  is  conveyed  by  way  of  sale  subject  to  a  mortgage, 
the  amount  secured  by  the  mortgage  will  form  part  of  the  con- 
sideration for  the  sale,  and  ad  valorem  duty,  as  on  a  conveyance  on 
sale,  will  be  payable  on  the  aggregate  amount  made  up  of  the  sum 
so  secured  and  the  sum  actually  paid  to  the  vendor  for  the  equity 
of  redemption.     On  this  point  the  Act  of  1891  enacts  as  follows  : — 

How  convey-  Sect.  57.  "  "Where  any  property  is  conveyed  to  any  person  in  considera- 
ance  in  con-  tion,  wholly  or  in  part,  of  any  debt  due  to  him,  or  subject  either  certainly 
sideration  of  a  or  contingently  to  the  payment  or  transfer  of  any  money  or  stock,  whether 
debt  is  to  be  being  or  constituting  a  charge  or  incumbrance  upon  the  property  or  not, 
charged.  ^e  debt,  money,  or  stock  is  to  be  deemed  the  whole  or  part,  as  the 

case  may  be,  of  the  consideration  in  respect  whereof  the  conveyance  is 

chargeable  with  ad  valorem  duty." 

Any  interest  owing  on  the  mortgage  debt  at  tho  time  of  the  con- 
veyance must  be  included  in  the  consideration  for  the  purpose  of 
calculating  the  duty. 

A  conveyance  by  way  of  sale  of  a  revorsionary  interest  contingent 
upon  tho  vendor  surviving  the  tenant  for  life,  subject  to  a  mortgage 
to  securo  payment  to  a  reversionary  interest  society  of  a  sum  of 
38,000/.  within  throo  months  after  the  death  of  tho  tenant  for  life, 
provided  he  should  die  without  issuo  male,  was  held  to  be  charge- 
able  with  an  ad  valorem  duty  on  that  sum,  as  well  as  on  the  purchase- 
money,  the  object  of  tho  Act  being  that  upon  overy  purchase  ad 
valorem  duly  i-hould  bo  paid  on  tho  ontiro  consideration,  which 
either  directly  or  indirectly  roprosonts  tho  valuo  of  tho  free  and 
unincumbered  corpus  of  tli<'  subjeot-matter  of  salo(«/). 

r,  4  Clamp  {;/)  Mortimore  v.  Gommrs,  of  Inland 

1 1     Dm  on  v.  Medhurat,   n    L,  T.       Revenue,  2  II.  &  C.  838.     The  words 

622,  of  the  Act   are   general,  including  a 

■  "ill  ingont  mortgage. 
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So  where  an  undertaking  of  a  company  was  conveyed  by  way  of  appendix. 
sale  to  another  company  in  consideration  of  a  sum  of  stock  in 
the  purchasing  company,  and  of  that  company  taking  over  the 
debenture  debts  and  ordinary  debts  of  the  vendor  company,  it 
was  held  that  the  conveyance  was  chargeable  with  the  whole 
consideration  made  up  of  the  value  of  the  stock  and  the  amount 
of  the  debts  (A). 

If  on  the  sale  of  an  estate  part  or  the  whole  of  the  purchase- 
money  is  raised  by  loan,  and  the  estate  is  conveyed  to  the  lender, 
subject  to  redemption  by  the  purchaser,  the  ad  valorem  duty  on 
sales  to  the  full  amount  of  the  purchase-money,  and  the  ad  valorem 
duty  on  mortgage  to  the  amount  of  the  sum  borrowed,  will  be  both 
payable  (7). 

So  where  a  company  granted  an  exclusive  licence  to  carry  on  a 
business  by  a  deed  which  contained  a  covenant  by  the  licensee  to 
pay  the  consideration  money  by  instalments,  it  was  held  that  the 
deed  was  chargeable  with  a  10s.  stamp  in  respect  of  the  licence,  and 
ad  valorem  duty  of  2s.  6d.  per  cent,  on  the  consideration  money 
secured  by  the  covenant  (k). 

An  order  for  foreclosure  is  not  chargeable  with  duty  as  a  convey-  Conveyance 
ance ;  and  accordingly  a  mortgagee  having  the  legal  estate  will  n^rt^ao-or  ° 
obtain  the  absolute  ownership  of  the  mortgaged  property  by  virtue  under  fore- 
of  the  order  without  payment  of  any  duty.     But  where  an  equitable  °  osure  or  er- 
mortgagee  by  deposit  of  deeds  obtained  an  order  for  foreclosure 
absolute,  it  was  held  that  the  conveyance,  executed  under  the  order 
by  the  mortgagor,  of  all  his  estate  and  interest  in  the  mortgaged 
property  to  the  mortgagee  was  chargeable  with  ad  valorem  duty  as 
a  conveyance  on  sale  (I). 

By  sect.  37  of  10  Geo.  IV.  c.  56,  all  bonds,  and  securities,  and  As  to  securi- 
instruments,  and  documents  of  a  friendly  society,  were  exempted  from  incorporated 
stamp  duties  ;  and  by  virtue  of  the  incorporation  of  that  Act  in  the  societies. 
Benefit  Building  Societies  Act,  1836  (?»),  this  exemption  still  exists, 
as  regards  bonds,  securities,  &c,  of  unincorporated  building  societies, 
subject  to  the  limitation  stated  below. 

It  was  held  under  this  section  that  mortgages  made  to  building 
societies  by  their  members,  under  the  provisions  of  the  Act  of  1836, 
were  exempt  from  the  payment  of  stamp  duty(?«),  though  the  mort- 
gage was  made  before  the  rules  were  certified  (o),  and  that  mort- 

(h)  Furness  Rail.   Co.  v.  Commrs.  of  Revenue,  W.  N.  (1896)  9. 
Inland  Revenue,  33  L.  J.  Ex.  173.  (;«)  6    &    7  Will.   IV.  c.    32,    ante, 

(i)  Dart,  V.  &  P.  (6th  ed.),  Vol.  ii.  pp.  543  et  seq. 
p.  796.     See  Mortbnore  v.  Commrs.  of  («)  Moxlcy  v.  Baker,  3   De   G.   M". 

Inland  Revenue,  2  H.  &  C.  838.  &    G.    1032  n.  ;     Walker   v.    Giles,    6 

(k)   Limmer  Asphalte   Paving  Co.  v.  C.    B.   662  ;    Barnard  v.  Pilsivorth,  6 

Commrs.  of  Inland  Revenue,  L.  R.  7  Ex.  C.  B.  693  n. 
211.  (o)   Williams  v.  Hay  ward,  22  Bear. 

(I)  Huntington  v.  Commrs.  of  Inland  220. 
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Kent  receipt. 


Limitation  of 
exemption. 


As  to  secu- 
rities of 
incorporated 
societies. 

Mortgages, 
&c.  of  ships. 


Exemption  in 
bankruptcy 
of  deeds,  &c. 
from  -tump 
duty. 


gages  by  strangers  to  the  society  were  also  exempted  (p).  But 
drafts  for  interest  payable  to  bearer  are  not  exempt  (q). 

"Where  a  society  entered  into  possession  of  premises  mortgaged 
to  them  by  a  member,  and  received  rent  from  the  tenant,  it  was 
held  that  the  rent  receipts  were  not  exempt  from  duty  (?•). 

By  the  Stamp  Act,  1891  (*),  it  is  enacted,  that  the  exemption  from 
stamp  duty  conferred  by  the  statute  6  &  7  Will.  IV.  c.  32,  for  the 
regulation  of  benefit  building  societies  is  not  to  extend  to  any 
mortgage  made  after  the  31st  July,  1868,  except  a  mortgage  by  a 
member  of  a  benefit  building  society  for  securing  the  repayment  to 
the  society  of  money  not  exceeding  5001.  Mortgages  by  members 
to  secure  sums  exceeding  500/.,  and  all  mortgages  by  strangers,  are 
thus  liable  to  duty. 

Even  before  the  passing  of  the  Stamp  Act,  1870,  it  was  held  that 
the  similar  exemption  given  by  the  Friendly  Societies  Act,  1855  (t), 
did  not  extend  to  securities  on  which  the  funds  of  a  society  were 
invested,  but  only  to  documents  connected  with  the  carrying  on 
the  proper  business  of  the  society  (u). 

Mortgages  to  incorporated  building  societies  are  liable  to  stamp 
duty  in  the  ordinary  way  (x). 

Instruments  for  the  sale,  transfer,  or  other  disposition,  either 
absolutely  or  by  way  of  mortgage,  or  otherwise,  of  any  ship  or 
vessel,  or  any  part,  interest,  share  or  property  of  or  in  any  ship  or 
vessel,  are  exempted  from  stamp  duty  (y). 

Bottomry  bonds  are  within  this  exemption  ;  as,  also,  mortgages 
of  freight,  which  is  regarded  as  inseparably  appurtenant  to  the 
ship  (g). 

By  tho  Bankruptcy  Act,  1883  («),  it  is  enacted  that : — 

Sect.  144.  "Every  deed,  conveyance,  assignment,  surrender,  admission, 
or  other  assurance  relating  solely  to  freehold,  leasehold,  copyhold,  or 
customary  property,  or  to  any  mortgage,  charge,  or  other  incumbrance 
on,  or  any  estate,  right,  or  interest  in,  any  real  or  personal  property 
which  is  pari  of  the  estate  of  any  bankrupt,  and  which,  after  the  execu- 
tion of  the  deed,  conveyance,  assignment,  surrender,  admission,  or  other 
ranee,  either  at  law  or  in  equity,  is  or  remains  the  estate  of  tho  bank- 
rupl  or  of  the  1  rustee  under  the  bankruptcy,  and  every  power  of  attorney, 
proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or  other  instrument 
or  writing  relating  solely  to  the  property  of  any  bankrupt,  or  to  any 
proceeding  under  any  bankruptcy,  shall  bo  exempt  from  stamp  duty, 
in  r<   pi  cl  of  IVcs  under  the  Act." 


Thorn   v.    Croft,   L.    R.  3  Eq. 
193. 

(q)  Att.-Oen.  v.  Gilpin,  L.  R.  •'>  Ex. 
193. 

Att.-Oen.  v.    Phillips,  22    Beav. 

(*)  64   &   66   Vict,  o.  39,  b.  89,  re- 
.  oacl  ins    i  he   pro*  ision    to   the   i  ame 

.11.  .t  of  Hi"  Sinn,],  Act,   1870  (33  &   "I 

Vict,  c   97),    .i  i ". 


(t)  18  &  1!)  Vict.  c.  63,  e.  37,  now 
repealed. 

"    L'r  "Royal  Liver  Friendly  Society, 
L.  R.  6  Ex.  78. 

(.<■)  87  &  38  Vict.  c.  42,  s.  41. 

(if)  Act  of  1891,  1st  Schedule. 

(z)   Willis  v.   Palmer,  7  C.  B.  N.  S. 
840,368. 

(«)   l'i  &  17  Vict.  c.  62, 
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With  regard  to  instruments  relating  to  property  of  the  Crown,      appendix. 
the  Stamp  Act,  1891,  enacts  as  follows  : — 

Sect.  119.   "  Except  where  express  provision  to  the  contrary  is  made  by  As  to  instru- 

this  or  any  other  Act,  an  instrument  relating  to  property  belonging  to  ments relating 

the  Crown,  or  being  the  private  property  of  the  Sovereign,  is  to  be  charged  to  property 

with  the  same  duty  as  an  instrument  of  the  same  kind  relating  to  property  belonging  to 

belonging  to  a  subject."  tne  Crown. 

The  following  regulations  contained  in  the  Act  of  1891  apply  to 
instruments  generally,  but  are  here  inserted  for  reference  in  regard 
to  mortgage  transactions  : — 

Sect.  14.— "(1.)  Upon  the   production  of  an   instrument   chargeable  Terms  upon 
with  any  duty  as  evidence  in  any  Court  of  civil  judicature  in  any  part  of  which  instru- 
the  United  Kingdom ,  or  before  any  arbitrator  or  referee,  notice  shall  be  ments  not 
taken  by  the  judge,  arbitrator,  or  referee  of  any  omission  or  insufficiency  duly  stamped 
of  the  stamp  thereon,  and  if  the  instrument  is  one  which  may  legally  be  may.     ,  . 
stamped  after  the  execution  thereof,  it  may,  on  payment  to  the  officer  of  re9^lve    m 
the  Court  whose  duty  it  is  to  read  the  instrument,  or  to  the  arbitrator  or 
referee,  of  the  amount  of  the  unpaid  duty,  and  the  penalty  payable  on 
stamping  the  same,  and  of  a  further  sum  of  one  pound,  be  received  in 
evidence,  saving  all  just  exceptions  on  other  grounds. 

"  (2.)  The  officer,  or  arbitrator,  or  referee  receiving  the  duty  and  penalty 
shall  give  a  receipt  for  the  same,  and  make  an  entry  in  a  book  kept  for 
that  purpose  of  the  payment  and  of  the  amount  thereof,  and  shall  com- 
municate to  the  Commissioners  the  name  or  title  of  the  proceeding  in 
which,  and  of  the  party  from  whom,  he  received  the  duty  and  penalty, 
and  the  date  and  description  of  the  instrument,  and  shall  pay  over  to  such 
person  as  the  Commissioners  may  appoint  the  money  received  by  him  for 
the  duty  and  penalty. 

"  (3.)  On  production  to  the  Commissioners  of  any  instrument  in  respect 
of  which  any  duty  or  penalty  has  been  paid,  together  with  the  receipt, 
the  payment  of  the  duty  and  penalty  shall  be  denoted  on  the  instrument. 

"(4.)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of  the 
United  Kingdom,  or  relating,  wheresoever  executed,  to  any  property 
situate,  or  to  any  matter  or  thing  done  or  to  be  done,  in  any  part  of  the 
United  Kingdom,  shall  not,  except  in  criminal  proceedings,  be  given  in 
evidence,  or  be  available  for  any  purpose  whatever,  unless  it  is  duly 
stamped  in  accordance  with  the  law  in  force  at  the  time  when  it  was  first 
executed." 

The  want  of  a  stamp  does  not  generally  affect  the  validity  of  the 
instrument ;  and,  accordingly,  a  deed  of  conveyance,  by  way  of 
mortgage  or  otherwise,  without  any  stamp,  will  pass  the  estate. 
But  the  effect  of  the  above  enactment  is  that  the  instrument,  until 
stamped,  will  not  be  admissible  in  evidence  or  otherwise  for  the 
purpose  of  founding  thereon  or  supporting  thereby  a  claim  in  any 
Court  (J). 

As  a  general  rule  it  is  sufficient  if  the  instrument  is  properly 
stamped  when  it  is  produced  (c).     Where  an  instrument  is  stamped 

{b)  Duek  v.  Braddyll,   13  Pri.   455;  {e)  Clarke  v.  Jones,  3  Dowl.  P.  C.  277 ; 

Robinson  v.  Macdonnell,  5  M.  &  S.  228  ;       Preston  v.  Ea&tivood,  7  T.  R.  95. 
Browne  v.  Savage,  4  Drew.  635. 
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tion. 


after  execution,  it  is  rendered  operative  as  from  the  time  of  execu- 
tion, and  not  merely  from  the  time  when  the  stamp  is  affixed  (d). 

"Duly  stamped"  in  sub-sect.  (4)  of  the  above  section  means 
sufficiently  stamped  according  to  the  law  in  force  at  the  time  when 
the  instrument  was  actually  executed,  without  regard  to  the  date 
borne  on  the  face  of  the  instrument  (e). 

"With  regard  to  bills  of  sale  of  chattels,  the  Act  of  1891  enacts 
as  follows : — 

Sect.  41.  "A  bill  of  sale  is  not  to  be  registered  under  any  Act  for  the 
time  being  in  force  relating  to  the  registration  of  bills  of  sale  unless  the 
original,  duly  stamped,  is  produced  to  the  proper  officer." 

Inasmuch  as  by  the  Bills  of  Sale  Act,  1882  (/),  a  bill  of  sale 
given  by  way  of  security  is  absolutely  void  unless  registered  within 
seven  clear  days  after  the  execution  thereof,  or,  if  executed  abroad, 
then  within  seven  clear  days  after  the  time  at  which  it  would  in  the 
ordinary  course  of  post  arrive  in  England  if  posted  immediately 
after  execution,  it  is  obvious  that  such  a  bill  of  sale  cannot  be 
rendered  admissible  in  evidence  for  the  purpose  of  enforcing  the 
security,  by  being  stamped  after  the  period  for  registration  has 
elapsed.  It  would  seem,  however,  that  a  bill  of  sale,  though 
unstamped,  may  be  admitted  in  evidence  for  the  purpose  of  setting 
it  aside  as  not  being  in  accordance  with  the  Bills  of  Sale  Acts  (g). 

Sect.  15. — "  (1.)  Save  where  other  express  provision  is  in  this  Act  made, 
any  unstamped  or  insufficiently  stamped  instrument  may  be  stamped  after 
the  execution  thereof,  on  payment  of  the  unpaid  duty  and  a  penalty  of 
ten  pounds,  and  also  by  way  of  further  penalty,  where  the  unpaid  duty 
exceeds  ten  pounds,  of  interest  on  such  duty,  at  the  rate  of  five  pounds 
per  centum  per  annum,  from  the  day  upon  whicb  the  instrument  was 
tii  -t  executed  up  to  the  time  when  the  amount  of  interest  is  equal  to  the 
unpaid  duly. 

"  (2.)  In  the  case  of  such  instruments  hereinafter  mentioned  as    are 

chargeable  with  ad  valorem  duty,  the  following  provisions  shall  have  effect: 

(a)  Tin;  instrument,  unless  it  is  written  upon  duly  stamped  material, 

shall  be  duly  stamped  with  the  proper  ad  valorem  duty  before 

the  expiration  of  thirty  days  after  it  is  first  executed,  or  after  it 

has  been  first  received  in  the  CTnited  Kingdom  in  case  it  is  first 

executed  at   any  place  out   of  the  United  Kingdom,  unless  the 

opinion    of    the   Commissioners  with  respect  to  the  amount  of 

duty  with  which  the  instrumenl   is  chargeable  has,  beforo  such 

expiration,  been  required  under  the  pi'ovisions  of  this  Act: 

(bj  If  the  opinion   of  the  Commissioners  with  respect  to  any  such 

rumenl   ba     been  required,  (lie   instrument  shall  be  stamped 

in  accordance  with  the  assessmenl  of  the  Commissioners  within 
fourteen  day  after  notice  of  the  assessment  : 
(c)  If  any  such  instrumenl  >  :ecuted  alter  the  sixteenth  day  of  May 
one  thousand  •  ighl  bundred  and  eighty-eighl  bas  not  been  or  is 
imt  duly  stamped  in  conformity  with  the  foregoing  provisions  of 
id.    action,  the  pi  rson  in  thai  behalf  hereinafter  specified 


/       ,-  v.  lake,  8  Mod.  226  ;   /,'. 
v.  /.    hop  of  Cheater,  8  .Med.  864. 

'  lorkt  v.  Boehc,  3  Q    B.  D.  170. 


(/)   16  &  Hi  Vict,  c  43. 

(ff)  Coppock  v.  Bower,  4  M.  &  TV. 
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shall  incur  a  fine  of  ten  pounds,  and  in  addition  to  the  penalty 
payable  on  stamping  the  instrument  there  shall  bo  paid  a  further 
penalty  equivalent  to  the  stain])  duty  thereon,  unless  a  reason- 
able excuse  for  the  delay  in  stamping,  or  the  omission  to  stamp, 
or  the  insufficiency  of  stamp,  be  afforded  to  the  satisfaction  of 
the  Commissioners,  or  of  the  Court,  j  udge,  arbitrator,  or  referee 
before  whom  it  is  produced : 
(d)  The  instruments  and  persons  to  which  the  provisions  of  this  sub- 
section are  to  apply  are  as  follows  : — 


Title  of  Instrument  as  described  in  the 
First  Schedule  to  this  Act. 


Bond,  covenant,  or  instrument  of  any 

kind  whatsoever. 

Conveyance  on  sale 

Lease  or  tack ..... : 

Mortgage,  bond,  debenture,  covenant, 

and  warrant  of  attorney  to  confess 

and  enter  up  judgment. 

Settlement 


Person  liable  to  Penalty. 


The  obligee,  covenantee,  or  other  person 
taking  the  security. 

The  vendee  or  transferee. 

The  lessee. 

The  mortgagee  or  obligee ;  in  the  case 
of  a  transfer  or  reconveyance,  the 
transferee,  assignee,  or  disponee,  or 
the  person  redeeming  the  security. 

The  settlor. 


"  (3.)  Provided  that  save  where  other  express  provision  is  made  by  this 
Act  in  relation  to  any  particular  instrument : 

(a.)  Any  unstamped  or  insufficiently  stamped  instrument  which  has 
been  first  executed  at  any  place  out  of  the  United  Kingdom, 
may  be  stamped,  at  any  time  within  thirty  days  after  it  has 
been  first  received  in  the  United  Kingdom,  on  payment  of  the 
unpaid  duty  only :  and 

(b.)  The  Commissioners  may,  if  they  think  fit,  at  any  time  within  three 
months  after  the  first  execution  of  any  instrument,  mitigate  or 
remit  any  penalty  payable  on  stamping. 

"  (4.)  The  payment  of  any  penalty  payable  on  stamping  is  to  be  denoted 
on  the  instrument  by  a  particular  stamp." 

It  lias  been  decided  that  if  a  deed  is  produced  bearing  the  proper 
stamp,  but  which  is  proved  not  to  have  been  stamped  at  the  time 
of  its  execution,  the  Court  will  receive  it  in  evidence,  without 
inquiring  whether  the  stamp  was  affixed  on  payment  of  the  proper 
penalties,  nor  will  the  memorandum  by  the  Commissioners  of  Stamps, 
indorsed  on  the  deed,  of  payment  be  admissible  as  evidence  of  the 
actual  amount  of  penalty  paid.  But  if  the  revenue  laws  require  the 
stamp  to  be  affixed  within  a  given  period,  the  Court  will,  in  such 
case,  inquire  into  the  time  when  the  deed  was  stamped  (/>). 

A  mortgage  deed  by  way  of  demise,  which  passed  the  legal 
estate  in  the  term  and  was  not  duly  stamped,  is  an  objection  to  a 
title,  though  the  mortgagee  is  willing  to  join  in  the  conveyance  to 
a  purchaser,  and  must  be  duly  stamped  at  the  vendor's  expense, 
inasmuch  as  the  purchaser  is  entitled  to  use  the  term  afterwards  if 
necessary  as  a  protection  to  him  («'). 


(h)  M.   v.  Inhabitants  of  Preston,   5 
B.  &  Ad.  1029. 

(i)  Whiting  to  Loome*,  17  Ch.  D.  10, 


C.  A. ;  but  see  and  distinguish  Exp. 
Birkbeck  Freehold  Land  Soc,  24  Ch.  D. 
119.     And  see  sect.   117  of  the  Act 
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Assignment 
of  policy  of 
life  assurance 
to  be  stamped 
before  pay- 
ment of 
money 
assured. 


Instruments 
containing 
distinct 
matters. 

Instruments 
to  be  sepa- 
rately charged 
with  duty  in 
certain  cases. 


What  are 
'•  distinct 
matters." 


With  regard  to  assignments,  by  way  of  mortgage  or  otherwise, 
of  policies  of  life  assurance,  the  Act  of  1891  enacts  as  follows  : — 

Sect.  US. — "(1.)  No  assignment  of  a  policy  of  life  insurance  shall 
confer  on  the  assignee  therein  named,  his  executors,  administrators,  or 
assigns,  any  right  to  sue  for  the  moneys  assured  or  secured  thereby,  or  to 
give  a  valid  discharge  for  the  same,  or  any  part  thereof,  unless  the  assign- 
ment is  duly  stamped,  and  no  payment  shall  be  made  to  any  person 
claiming  under  any  such  assignment  unless  the  same  is  duly  stamped. 

"  (2.)  If  any  payment  is  made  in  contravention  of  this  section,  the  stamp 
duty  not  paid  upon  the  assignment,  together  with  the  penalty  payable  on 
stamping  the  same,  shall  be  a  debt  due  to  her  Majesty  from  the  person 
by  whom  the  payment  is  made." 

With  regard  to  instruments  containing  distinct  matters  the  Act 
of  1891  enacts  as  follows  : — 

Sect.  4.  "  Except  where  express  provision  to  the  contrary  is  made  by 
this  or  any  other  Act, — 

(a.)  An  instrument  containing  or  relating  to  several  distinct  matters  is 
to  be  separately  and  distinctly  charged,  as  if  it  were  a  separate 
instrument,  with  duty  in  respect  of  each  of  the  matters  ; 

(b.)  An  instrument  made  for  any  consideration  in  respect  whereof 
it  is  chargeable  with  ad  valorem  duty,  and  also  for  any  further 
or  other  valuable  consideration  or  considerations,  is  to  be 
separately  and  distinctly  charged,  as  if  it  were  a  separate  instru- 
ment, with  duty  in  respect  of  each  of  the  considerations." 

The  question  has  frequently  arisen  as  to  what  are  "distinct 
matters "  so  as  to  require  an  instrument  to  bear  more  than  one 
stamp.  The  general  rule  on  this  question  is  thus  stated  in  a 
passage  (/c),  which  is  often  cited  : — "  If  the  interest  of  the  parties 
relates  to  one  thing,  which  is  the  subject-matter  of  the  instrument, 
or,  in  other  words,  if  the  instrument  affects  the  separate  interests  of 
several,  and  there  is  a  community  of  the  same  subject-matter  as  to 
all  parties,  then  a  single  stamp  will  be  sufficient ;  but  where  the 
parties  have  separate  interests  in  several  subject-matters,  there 
ought  to  be  a  separate  stamp  for  each  party." 

Accordingly,  where  a  number  of  persons  severally  bound  them- 
selves in  a  ponalt}r  in  ono  bond  conditioned  for  the  performance  by 
each  and  every  of  them  of  the  same  matter,  the  bond  required  only 
ono  stamp  (I). 

So,  an  instrument  containing  a  declaration  of  trust  of  a  previous 
surrender  (or  doublo  surrender)  of  copyholds,  first,  to  secure  the 
purchase-money  to  a  person  advancing  it,  and  then  for  the  pur- 
er, with  separate  covenants  of  title  with  both  purchaser  and 
mortgagee,  and  with  the  other  usual  mortgage  provisoes  and  cove- 
iKini  I,  \\;is  held  fco  be  well  slumped  with  one  3o.v.  stamp  (m). 


cA   L891,  Invalidating  conditions  and 
agreements  precluding  objections  on 
the  ground  oi  -■  *  i »  enoe  or  insufficiency 
imp    on  in  i rami  n I  . 
(/.j  Phillips  on  Evidence,  190. 


(/:  Bowen  v.  Ashley,  1  B.  &  P. 
N.  K.  274.  And  seeHeedv.  It'ilmot, 
7  Bing.  677. 

Uwhbrooke  v.    Wood,   17  L.  J. 
C.  P.58. 
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In  Walker  v.  Giles  (n),  it  was  treated  as  doubtful  whether  an  appendix. 
agreement  in  the  mortgage  deed  that  the  mortgagor  should  be 
tenant  at  will  to  the  mortgagee  at  a  certain  rent,  with  power  of 
re-entry  by  the  mortgagee,  rendered  a  lease  stamp  requisite.  It  was 
not  necessary  to  decide  the  question,  as  the  deed  was  as  a  mortgage 
exempt  from  stamp  duty  under  the  Building  Societies  Act,  and 
bore  a  51.  unappropriated  stamp.  But  Maule,  J.,  seemed  to  think 
that  the  redemise  would  only  be  a  pari  of  the  security. 

A  covenant  by  the  devisee  of  the  mortgagor  contained  in  an 
assignment  was  held  to  be  a  new  security,  and  formerly  required 
another  stamp  (o);  but  now  it  would  not  require  a  further  stamp  (p). 

"Where  distinct  sums  are  secured  to  different  persons  by  the  same 
deed,  that  deed  will,  in  effect,  comprise  separate  mortgages  in 
favour  of  those  persons,  and  will,  therefore,  require  two  or  more 
separate  stamps  under  sect.  4  of  the  Act  of  1891.  But  if  the  mort- 
gage is  for  an  aggregate  sum  contributed  by  several  persons,  so 
that,  though  they  have  separate  interests,  there  is  a  community  of 
subjects,  the  security  will,  apparently,  be  sufficiently  stamped  if 
stamped  with  ad  valorem  duty  for  the  aggregate  amount  (q). 

The  First  Schedule  to  the  Act  of  1891  imposes  the  duty  therein 
mentioned  on  duplicates  and  counterparts  of  instruments ;  and  by 
sect.  72  of  the  Act  it  is  enacted  as  follows  : — 

"  The  duplicate  or  counterpart  of  an  instrument  chargeable  with  duty  Provision  as 
(except  the  counterpart  of  an  instrument  chargeable  as  a  lease,  such  to  duplicates 
counterpart  not  being  executed  by  or  on  behalf  of  any  lessor  or  grantor)  and  counter- 
is  not  to  be  deemed  duly  stamped  unless  it  is  stamped  as  an  original  parts, 
instrument,  or  unless  it  appears  by  some  stamp  impressed  thereon  that 
the  full  and  proper  duty  has  been  paid  upon  the  original  instrument  of 
which  it  is  the  duplicate  or  counterpart." 

If  the  duty  on  the  original  deed  exceeds  5s.,  the  duplicate  or 
counterpart  will  be  stamped  with  a  denoting  stamp  of  5s.  on  pro- 
duction of  the  original  deed  duly  stamped  ;  otherwise  the  duplicate 
or  counterpart  will  be  stamped  in  the  ordinary  way  with  the  same 
duty  as  the  original  instrument  (r). 

A  memorandum  indorsed  on  a  deed,  if  merely  declaratory  or 
explanatory  of  ambiguities  in  the  deed,  is  not  liable  to  duty  unless 
under  seal.  But  an  indorsement  will  be  liable  to  separate  duty  if  it 
contains  matter  of  agreement,  whereby  the  operation  of  the  deed  is 
extended,  limited,  or  varied.  So  where  a  deed  given  to  secure  an 
annuity  bore  an  indorsed  memorandum  that  the  annuity  should  be 
redeemable  on  six  months'  notice,  a  rule  to  set  aside  the  annuity 

(«)  6  C.  B.  662.  (?)  See  Reed  v.  Wilmott,  5  Moo.   & 

(o)  Doey.  Gutteridge,  11  Q.  B.  409.  P.  553. 

(p)  Act  of  1891,  s.   87,  sub-s.  (6),  (>■)  Act  of  1891,  s.  11,  and  Sched. 

ante,  p.  1528.  See  Alpe  on  Stamp  Duties,  24,  25. 
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appendix,  -fl-as  discharged  because  the  indorsement  was  not  stamped  (s).  So, 
also,  a  memorandum  indorsed  on  a  mortgage  deed  to  the  effect  that 
part  of  the  money  secured  had  been  advanced  by  a  person  not  a 
party  to  the  deed  was  held  to  be  liable  to  separate  duty(<). 

The  First  Schedule  to  the  Act  of  1891  contains  a  Table  of  Duties 
"whereby  the  following  duties  are  imposed  on  instruments  relating 
to  mortgage  securities  : — 

AGREEMENT  or  CONTEACT,  accompanied  with  a  deposit. 
See  Mortgage,  &c,  and  sects.  23  and  86  of  Act  of 
1891. 

ANNUITY,  creation  of,  by  way  of  security. 

See  Mortgage,  &c,  p.  1539,  and  sect.  87  of  Act  of  1891. 

ASSIGNMENT  or  ASSIGNATION  by  way  of  security,  or  of 
any  security. 

See  Mortgage,  &c. 

BILL  OF  SALE  by  way  of  security. 

See  Mortgage,  &c,  p.  1539,  and  sect.  41  of  the  Act  of 

1891(«). 

BOND  for  securing  the  payment  or  repayment  of  money  or 
the  transfer  or  retransfer  of  stock. 

See    Mortgage,    &c,    and   Marketable    Security, 
p.  1539. 

BOND,  COVENANT,  or  INSTRUMENT  of  any  kind  what- 
soever. 

(1.)  Being  the  only  or  principal  or  primary  security  for 
any  annuity  (v.rcep/t  upon  the  original  creation  thereof 
In/  way  of  sate  or  security,  and  except  a  superannua- 
tion annuity),  or  for  any  sum  or  sums  of  money  at 
stated  periods,  not  being  interest  for  any  principal 
sum  secured  by  a  duly  stamped  instrument,  nor 
rent  reserved  by  a  lease  or  tack. 

For  a  definite  and  certain  period,  so  that  the  ( ™e,^eUty  aTa 
total  amount  to  be  ultimately  payable  can  -|  bond  or  cove- 
bo  ascertained.  J"*}*  for  su* 

I.    total  amount. 

For  the  term  of  life  or  any  other  definite  period. 

For  every  5/..  and  also  for  any  fractional  part       £    s.  d. 
of  51.,  of  the  annuity  or  sum  periodically 
payable     -         -         -         -         -         -        -       0     2     6 

(2.)  Being  a  collateral  or  auxiliary  or  additional  or  sub- 
stituted  security  for  any  of  the  above-mentioned 
purposes  where  the  principal  or  primary  instrument 
is  duly  stamped. 

(The  same  ad  va- 
lorem duly  as  a 
bond  or  cove- 
i  i  ■  1 1  i  t  of  the 
same  kind  tor 
Buoh      total 


In  :iny  other  ca  le  : 

For  every  61.,  and  also  for  any  fractional  part 

id    .V.,   <>t'  tin'   annuity  or  sum  periodically 

].:i\abk)       -  -  -  -  -  -  -006 

(\j  Sehumanny.  Weatherhead,  l  Easi  («)  Every  affidavit  on  tho  regiatra- 

537.  ti"n  of  a  l'iii  of  sale  mast  bear  a  stamp 

,|.  Down*  v.  0m  <■>-,  6  L.T.  ''>!.      of  2s.  6d. 
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BOND,  accompanied  with  a  deposit  of  title  deeds,  for  making 
a  mortgage,  wadset,  or  other  security  on  any  estate  or  pro- 
perty therein  comprised. 

See  Mortgage,  &c,  and  sect.  86. 


£      S.     d.  APPENDIX. 


BOND,  DECLARATION,  or  other  DEED  or  WRITING  for 
making  redeemable  any  disposition,  assignation,  or  tack, 
apparently  absolute,  but  intended  only  as  a  security. 

See  Mortgage,   &c,  and  sects.  23  and  86  of  Act  of 
1891. 

COLONIAL  SECURITY.  See  Marketable  Security,  and 
sect.  82  of  Act  of  1891,  sup.  p.  1523. 

CONDITIONAL  SURRENDER  of  any  copyhold  or  customary 
estate  by  way  of  mortgage. 

See  Mortgage,  &c,  and  sects.  86  and  87  of  Act  of  1891, 
sup.  pp.  1515,  1524. 


CONVEYANCE  or  TRANSFER,  whether  on  sale  or  other- 
wise,— 

(1.)  Of  any  stock  of  the  Bank  of  England        - 
(2.)  Of  any  stock  of  the  Government  of  Canada  inscribed 
in  books  kept  in  the  United  Kingdom,  or  of  any  Colonial 
stock  to  which  the  Colonial  Stock  Act,  1877,  applies — 
Eor  every  100/.,  and  also  for  any  fractional  part  of 
100/.,  of  the  nominal  amount  of  stock  transferred  - 
And  see  sect.  62  of  the  Act  of  1891. 


0     7     9 


0     2     6 


CONVEYANCE  or  TRANSFER  by  way  of  security  of  any 

property  (except  sucJi  stock  as  aforesaid),  or  of  any  security. 

See  Mortgage,  &c,  and  Marketable  Security. 


COPYHOLD  and  CUSTOMARY  ESTATES- 
gage  thereof. 

See  Mortgage,  &c. 


-Upon  a  mort- 


COVENANT    for    securing    the    payment   or  repayment  of 
money,  or  the  transfer  or  retransfer  of  stock. 
See  Mortgage,  &c. 

COVENANT  in  relation  to  any  annuity  (except  upon  the  original 
creation  and  sale  thereof)  or  to  other  periodical  payments. 
See  Bond,  Covenant,  &c. 


COVENANT.  Any  separate  deed  of  covenant  (not  Icing  an 
instrument  chargeable  with  ad  valorem  duty  as  a  conveyance  on 
sale  or  mortgage)  made  on  the  sale  or  mortgage  of  any  pro- 
perty, and  relating  solely  to  the  conveyance  or  enjoyment 
of,  or  the  title  to,  the  property  sold  or  mortgaged,  or  to  the 
production  of  the  muniments  of  title  relating  thereto,  or  to 
all  or  any  of  the  matters  aforesaid. 

Where  the  ad  valorem  duty  in  respect  of  the  con- 
sideration or  mortgage  money  does  not  exceed  10s 


In  any  other  case 


A  duty  equal  to 
the  amount  of 
such  ad  valorem 
dutj'. 

-        0      10      0 


CUSTOMARY  ESTATES.    See  Copyhold. 
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appendix.      DEBENTUBE   for   securing  the  payment  or  repayment  of      £    s.    d. 
money  or  the  transfer  or  retransfer  of  stock. 

See  Mortgage,  &c,  and  Marketable  Security. 

DEED  whereby  any  real  burden  is  declared  or  created  on  lands 
or  heritable  subjects  in  Scotland. 

See  Mortgage,  &c,  and  sect.  86. 

DEED  containing  an  obligation  to  infeft  any  person  in  herit- 
able subjects  in  Scotland,  under  a  clause  of  reversion,  as  a 
security  for  money. 

See  Mortgage,  &c,  and  sect.  86. 

DEED  containing  an  obligation  to  infeft  or  seize  in  an  annuity 
to  be  uplifted  out  of  heritable  subjects  in  Scotland. 
See  Bond,  Covenant,  &c. 

DEED  of  any  kind  whatsoever,  not  described  in  this  schedule       0  10     0 

DEFEAZANCE.    Instrument  of  defeazance  of  any  conveyance, 
transfer,  disposition,  assignation,  or  tack,  apparently  abso- 
lute, but  intended  only  as  a  security  for  money  or  stock. 
See  Mortgage,  &c,  and  sect.  86. 

In  respect  of  marketable  securities  under  hand  only,  see 
Agreement,  and  sect.  23. 

DEPOSIT  of  title  deeds.  See  Mortgage,  &c,  and  sect.  86, 
supra,  p.  1515. 

DISPOSITION  of  heritable   property  in  Scotland  to  a  pur- 
chaser, containing  a  clause  declaring  all  or  any  part  of  the 
purchase-money  a  real  burden  upon,  or  affecting,  the  herit- 
able property  thereby  disponed,  or  any  part  thereof. 
See  Mortgage,  &c,  and  sect.  86. 

DISPOSITION  in  security  in  Scotland.     See  Mortgage,  &c. 

DISPOSITION  of  any  wadset,  heritablo  bond,  &c  See 
Mortgage,  &c. 

DUPLICATE  or  COUNTEBPABT  of  any  instrument  charge- 
able with  any  duty. 

t  The   same   duty 
"Where  such  duty  does  not  amount  to  5s.  -         -         -    {    as  the  original 

[     instrument. 

In  any  other  case   -         -         -         -         -         -         -         -0     50 

A  nil  see  sect.  72. 

EIK  to  a  reversion.     See  Mortgage,  &c,  and  soct.  86. 

EQUITABLE  MORTGAGE.  See  Mortgage,  &c,  and 
sects.  '_':;  and  86. 

FOREIGN    BEOTJRITY.    Bee  Marketable  Security,  ami 
,  82. 

FTJRTHEB    CHARGE    or    FURTBEB    BEOTJBITY.     See 

Mm:  w;.\<.i  ,  &c,  and  Beet.  86. 

BEBITABLE  BOND.    See  Mobtoaqb,  &o.,  and  sect.  86. 
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LETTEE  OF   REVERSION  in   Scotland.     See  Mortgage,      £    s.   d.      appendix. 
and  sect.  86. 


MARKETABLE  SECURITY  and  FOREIGN  or  COLONIAL 
SHARE  CERTIFICATE. 

(1.)  Marketable  security  (a)  being  a  colonial  government 
security,  or  (b)  being  a  security  not  transferable  by  de- 
livery, or  (c)  being  a  security  transferable  by  delivery  and 
bearing  date  or  signed  or  offered  for  subscription  before 
or  on  the  sixth  day  of  August  one  thousand  eight  hun- 
dred and  eighty-five — 

/-The     same     ad 

valorem     duty 

-n  ni  -i  according      to 

For  or  m  respect  of  the  money  thereby  secured  -    <    the  nature  of 

the  security  as 
I     upon  a  mort- 
gage. 

(2.)  Transfer,  Assignment,  Disposition,  or  Assigna- 
tion of  a  marketable  security  of  any  description — 

Upon  a  mortgage  thereof — see  Mortgage  of  Stock 
or  Marketable  Security. 

Exemption.—  Any  security,  duly  stamped  with  the 
duty  of  Is.  for  every  10/.,  and  also  for  any  fractional 
part  of  10/.  of  the  money  thereby  secured,  or  duly 
stamped  as  a  substituted  security  for  any  security  so 
stamped  where  such  substituted  security  bears  an 
impressed  stamp  denoting  that  the  security  for  which 
it  was  substituted  was  so  duly  stamped. 

MEMORIAL  to  be  registered  pursuant  to  any  Act  for  the  time 
being  in  force  relating  to  the  public  registering  of  deeds  in 
England  or  Ireland  : 

Where  the  instrument  registered  is  chargeable  with    (The  same  duty  as 
any  duty  not  amounting  to  2s.  6d.         -         -         -    \    gSaST*1 

In  any  other  case    -         -         -         -         -         -         -         -026 

MORTGAGE,  BOND,  DEBENTURE,  COVENANT  (except 
a  marketable  security  otherwise  specially  charged  with  duty), 
and  WARRANT  OF  ATTORNEY  to  confess  and  enter  up 
judgment. 

(1.)  Being  the  only  or  principal  or  primary  security  (other 
than  an  equitable  mortgage)  for  the  payment  or  re- 
payment of  money — 

Not  exceeding  10?.  -         -         -         -         -         -         -003 

exceeding  10/.  and  not  exceeding  25?.    -         -         -       0     0     8 
25/.  ,,  50/.    -         -         -       0     1     3 


50/. 
100/. 
150/. 
200/. 
250/. 
300/. 
For  every  100/.,  and  also  for  any  fractional  part  of 

100/.,  of  the  amount  secured      -         -         -         -       0     2     6 


100/.  -  -  -  0  2  6 

150/.  -  -  -  0  3  9 

200/.  -  -  -  0  5  0 

250/.  -  -  -  0  6  3 

300/.  -  -  -  0  7  6 
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appendix.  (2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or  sub-      £    5.    d. 

■■ stituted  security  (other  than  an  equitable  mortgage),  or 

by  ^ay  of  further  assurance  for  the  above-mentioned 
purpose  where  the  principal  or  primary  security  is  duly 
stamped : 
For  every  100?.,  and  also  for  any  fractional  part  of 

100?.,  of  the  amount  secured  -         -         -         -       0     0     6 

(3.)  Being  an  equitable  mortgage  : 

For  every  100/.,  and  any  fractional  part  of  100/.,  of 

the  amount  secured      -         -         -         -         -         -010 

(4.)  Transfer,  Assignment,  Disposition,  or  Assigna- 
tion of  any  mortgage,  bond,   debenture,  or  covenant 
(except  a  marketable  security),  or  of  any  money  or  stock 
secured  by  any  such  instrument,  or  by  any  warrant  of 
attorney  to  enter  up  judgment,  or  by  any  judgment: 
For  every  100/.,  and  also  for  any  fractional  part  of 
100/.,    of    the    amount   transferred,    assigned,    or 
disponed,    exclusive   of   interest  which  is   not  in 
arrear  -         -         -         -         -         -         -         -006 

And  also  where  any  further  money  is  added  to    j     a°principal  ^e- 


the  money  already  secured     -         -         -         -J     curity  for  such 

V.     furthermoney. 

(5.)  Reconveyance,  Release,  Discharge,  Surrender, 
Resurrender,  Warrant  to  Vacate,  or  Renuncia- 
tion of  any  such  security  as  aforesaid,  or  of  the  benefit 
thereof,  or  of  the  money  thereby  secured  : 

For  every  100/.,  and  also  for  any  fractional  paxt  of 
100/.,  of  the  total  amount  or  value  of  the  money  at 
any  time  secured  -         -         -         -         -         -006 

And  see  sects.  86,  87,  88,  and  89. 

MORTGAGE  OF  STOCK  or  Marketable  Security— 
Under  hand  only.  See  Agreement,  and  sect.  23. 
By  deed.     See  Mortgage,  and  sect.  86. 

RECEIPT  given  for,  or  upon  the  paymont  of,  money  amounting 

to  2/.  or  upwards       -         -         -         -         -         -         -         -001 

Exemptions. 
(11.)  Receipt  indorsed  or  otherwise  written  upon  or  con- 
tained in  any  instrument  liable  to  stamp  duty,  and  duly 
stamped,  acknowledging  the  receipt  of  the  consideration 
money  therein  expressed,  or  the  receipt  of  anyprincipal 
money,  intorest,  or  annuity  thereby  secured  or  therein 
mentioned. 

RECONVEYANCE,    RELEASE,   or    RENUNCIATION  of 
any  security.    Set  Mortgage,  &c. 

RELEASE  ox  RENUNCIATION  of  any  property,  or  of  any 
right  oi  interest  in  any  property — 
Dpon  a  Bale.    <s'"  Conveyance  on  Sale. 
By  way  of  security.     Bee  Mobtgage,  &c. 
[n  any  other  case  -        -        -       -        -       -        -        -0  10    0 

RENUNCIATION.     ,svr  Kkconykyanoe  and  Release. 
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TACK  IN  SECURITY.    See  Mortgage,  &c.  £    s.  d.      appendix. 

WADSET.     See  Mortgage,  &c. 

WARRANT  OF  ATTORNEY  to  confess  and  enter  up  a  judg- 
ment given  as  a  security  for  the  payment  or  repayment  of 
money,  or  for  the  transfer  or  retransfer  of  stock. 
See  Mortgage,  &c. 

Progressive  duties  have  now  ceased  to  be  payable, 
having  been  totally  repealed  (x). 

The  charge  was  formerly  upon  deeds  or  instruments, 
which  together  with  any  schedule,  receipt  or  other 
matter  put  or  indorsed  thereon,  or  annexed  thereto, 
contained  2,160  words  or  upwards,  and  duty  was  payable 
upon  every  entire  quantity  of  1,080  words  over  and  above 
the  first  1,080  words,  as  follows  : — 

Prior  to  the  11th  October,  1850. 
MORTGAGES  charged  with  ad  valorem  duty       -         -       1     0     0 
Prior  to  the  1st  January,  1871. 
Where  any  deed  or  instrument  shall  be  chargeable 
with  any  ad  valorem  stamp  duty  or  duties  not 
exceeding  in  the  whole  the  sum  of  10s.,  or  duty 
to  the  amount  of  such  ad  valorem  duty  or  duties. 
And  in  every  other  case         -         -         -         -         -0  10     0 

(x)  33  &  34  Vict.  c.  99. 
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ABANDONMENT, 

of  maritime  lien,  1393. 

of  security  in  bankruptcy,  1084. 

of  voyage,  bottomry  bond  not  discharged  by,  1512. 

ABORTIVE  SALE, 

costs  of,  mortgagee  entitled  to,  1099. 
power  of  sale  not  extinguished  by,  906,  911. 

ABROAD, 

bill  of  sale  of  goods,  not  within  Bills  of  Sale  Acts,  203. 

debentures  charged  on  land,  trust  deed  to  secure,  479. 

foreclosure  of  land,  1001. 

interest,  what  arrears  of,  recoverable  under  mortgage  of  lands,  991. 

Limitations,  Statute  of,  absence  beyond  seas  no  longer  a  disability 

within,  988,  1069. 
proceedings,  injunction  against,  870. 
vesting  order,  when  heir  is,  1423. 

when  mortgagee  or  trustee  is,  1420. 

ABSOLUTE  ASSIGNMENT, 

bill  of  sale  by  way  of,  not  within  Bills  of  Sale  Act,  1882...  191. 
mortgage  of  debt,  whether  within  Judicature  Acts,  306 — 309. 
right  to  sue  without  power  of  attorney  under,  305,  306,  309 — 311. 

ABSOLUTE  CONVEYANCE, 

construed  as  mortgage,  when,  19 — 25. 

agreement  for  lease  on  mortgagor's  default,  19. 

subsequent,  for  repurchase,  20,  21. 
fraud,  absolute  conveyance  obtained  by,  22. 

evidence  admissible  to  prove,  25. 
mutuality  essential  to  mortgage,  21,  23. 
parol  evidence  as  to  nature,  &c.  of  transaction,  23 — 25. 
payment  of  expenses  or  interest  by  grantor,  21. 
possession  by  grantee,  22. 

repurchase,  conditions  of,  construed  strictly,  20. 
undervalue,  21. 

ABSOLUTE  DECREE, 

for  foreclosure,  form  and  operation  of,  1041  et  seq. 
not  made  in  first  instance,  1024. 
VOL.  II. — R,  3  C 
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ABSTRACT  OF  TITLE, 

costs  of  investigating  allowed  to  mortgagee,  whether,  1191. 
incumbrance,  concealment  of,  is  a  misdemeanour,  46. 

omitted  from,  must  be  paid  by  vendor,  47. 

ACCORD  AND  SATISFACTION, 

acceptance  of  part  of  debt,  whether,  1404,  1405. 

ACCOUNTANT, 
Crown,  to,  1367. 
description  as,  in  bill  of  sale,  248. 

ACCOUNTS, 

admissions  of,  by  mortgagor  in  proceedings  under  7  Geo.  II.  c.  20. 

1137. 
on  sub-mortgage,  830. 
on  transfer  of  mortgage,  819. 
revivor  of  debt  by,  749,  752. 
surety  not  bound  by,  of  principal,  90. 
allowances  on,  between  mortgagor  and  mortgagee,  1203 — 1207. 
annual  rests,  1207—1212. 
annuitant  in  possession,  account  against,  1203. 

allowance  for  repairs  to,  1207. 
annuity,  no  accounts  without  redeeming,  1203. 
appropriation  of  payments,  1212,  1213.     And  see  Appropriation. 
bankrupt  bound  by,  between  mortgagee  and  trustee,  1141. 
bankruptcy,  as  to  taking,  in,  1095. 
binding,  how  far,  on  co-defendants,  1141,  1142. 
infants,  1141. 

puisne  incumbrancers,  1140. 
remaindermen,  1141. 
bonus  or  commission  for  loan,  1145 — 1147.     See  Bonus. 
certificate,  carrying  on  accounts  after,  1140,  1141. 
opening  accounts  after,  1141. 

receipt  of  moneys  by  mortgageo  after,  1033,  1048,  1140. 
chambers,  reference  to,  1137. 
commission  for  personal  trouble,  1192,  1193. 
costs,  disclaiming  defendants  when  entitled  to,  1188 — 1190.. 
defence,  offer  to  disclaim,  before,  1189,  1190. 

putting  in,  1189. 
disclaimer,  what  amounts  to  sufficient,  1189. 
flismissal,  submission  to,  1190. 
inquiry  as  to  claims,  mortgageo  should  make,  1188. 
party,  rule  where  defendanl  is  properly  made,  1188. 
pui  in-  Lncumbra  ac  n  ,  rule  as  to,  I  i!'<>. 
ii'.  te<   in  banki  uptcy  qoI  di  claiming,  I  L90i 
to  bar  dower,  1 190. 

1  ad  liabilitie  i  as  to,  1 171  —  1 199, 

m  (or,  only,  Done,  1  175. 
addi   on  of,  to  pui  ae  incumbrancers,  1175. 
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ACCOUNTS— continued. 

costs,  mortgagee's  rights  and  liabilities  as  to — continued. 
appeal  as  to,  1176,  1177. 

apportionment  of,  between  several  funds,  1187. 
commission  for  personal  trouble  not  allowed,  1192,  1193. 
contract,  mortgagee's  right  arises  out  of,  1177. 
debenture  holders  entitled  to,  1187,  1188. 
discretion  of  Court  as  to  costs,  1176,  1177. 
equitable  mortgagee,  rights  of,  1177. 

general  costs  allowed  to  mortgagee  notwithstanding  misconduct, 
1184. 

inquiry  as  to  extra  costs,  1191. 

interest  on  costs,  when  allowed,  1197. 

judgment  creditor  of  mortgagee  entitled  to  costs,  1186. 

"just  allowances,"  1191  et  seq. 

misconduct  of  mortgagee  depriving  him  of  costs,  1177,  1178. 

account,  refusing  to,  117S. 

fraud,  unfounded  charge  of,  1178. 

redemption,  resisting  right  of,  1178. 

refusal  to  account,  1 178. 
misconduct  of  mortgagee  rendering  him  liable  to  costs  of  other 
parties,  1178 — 1185. 

"bond  fide  claim  overruled,  costs  allowed  of,  1183. 

bringing  action  where  nothing  due,  1178. 

conduct  of  action,  improper,  1181,  1182. 

consolidation,  groundless  claim  of  right  of,  1180. 

death  of  mortgagee  before  paying  costs,  11S4. 

distinct  claims,  mixing  up,  1182. 

defence,  setting  up  groundless,  1182,  1183. 

evidence,  adducing  unnecessary,  1182. 

fraud,  1180. 

general  costs  allowed,  when,  1184. 

Irish  Courts,  rule  in,  1181. 

joinder  of  parties,  improper,  1180. 

loss  of  deeds  or  vouchers,  1182. 

mortgagor's  conduct  disentitling  him  to  claim  costs,  1185. 

reservation  of  costs  till  after  certificate,  1185. 

review  of  costs  after  decree,  none  generally,  1184. 

set-off  of  costs,  1185. 

tender,  proceeding  after,  1179. 

unreasonable  conduct  generally,  1179. 
of  action  by  debenture  holder  to  enforce  security,  &c,  1187, 1188. 

on  covenant  or  bond,  1195. 
of  administration,  action  for,  1113 — 1116.     See  Administration 
of  Assets. 
taking  out,  1187. 
of  adjournment  to  judge,  1187. 
of  agreement  for  mortgage,  abortive,  49,  50. 

perfecting,  54,  1192. 
3  o2 
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ACCOUNTS— continued. 

costs,  mortgagee's  rights  and  liabilities  as  to  —continued. 
of  appeal,  1187. 

of  application  for  enlargement  of  time  for  payment,  1033. 
of  claim  raised  bona  fide,  but  overruled,  1183. 
of  charging  orders,  payable  by  debtor,  1361. 
right  of  trustees  to,  1365. 
of  defending  actions,  1196. 
of  enforcing  security,  1195. 
of  ejectment,  1195. 
of  extraneous  matters,  1192. 
of  foreclosure  action  allowed  in  redemption  action,  1195. 

of  two  properties,  1186,  1187. 
of  insurance  against  fire,  1197,  1198. 

on  life,  keeping  up,  1199. 
of  investigation  of  title,  1191. 
of  leave  to  bid,  not  allowed,  1199. 
of  maintaining  title  to  property,  1196. 
of  negotiating  loan,  1191. 
of  perfecting  equitable  charge,  54,  1192. 
of  preserving  fund  for  benefit  of  all  incumbrancers,  1197. 
of  proceedings  for  preserving  fund,  1197. 
of  realizing  security,  1199. 
of  receiver,  1192. 
of  redemption  action,  defending,  1185. 

with  regard  to  two  properties,  1186. 
of  redeeming  local  tax,  1196. 
of  renewal  of  mortgaged  lease,  164,  1196. 
of  sale,  abortive,  1199. 
of  stop  order,  1195. 
of  transfer  of  mortgage,  1186. 
of  unnecessary  actions,  disallowed,  1196. 
of  vesting  order,  1429,  1430.     See  Vesting  Ordeh. 
one  set  of  costs  only  allowed,  when,  1187. 
paramount  title,  costs  against  person  claiming  by,  not  allowed, 

1186. 
solicitor,  mortgage  for  costs  to,  not  lightly  disturbed,  1145. 
profit-costs  of,  18,  1181,  1185. 

taxation  of  costs  of,  after  mortgago  to  secure,  1144. 
surety's  rights  as  to,  1196. 
luxation  of  costs,  1175,  1176. 

two  soparato  properties,  foreclosure  or  redemption  of,  1186. 
when  mortgage.,  deprived  of  costs,  1177,  1178. 

made  to  pay  costs  of  other  parties,  1178 — 1185. 
decree  ;,1,  olute  for  foreclosure,  furthor  accounts  disjienscd  with,  whon, 
Kill. 
Bums  received  by  mortgagee  after,  1140,  1201. 
denial  in  pleadings,  of  mortgagees,  1022. 
Jon  closure  action,  extent  <>i  mortgagee's  rights  in,  1137. 
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ACCOUNTS— continued. 

fraud,  opening  accounts  for,  1141. 
friendly  societies,  effect  of  omission  to  audit,  565. 
further  accounts,  1049,  1139,  1140. 
interest,  right  of  mortgagee  to, 
accruer  of,  1173. 
after  certificate,  1029. 

after  enlargement  of  time  for  redemption,  1034. 
after  judgment,  1172,  1174. 

administration  actions,  practice  in,  1173,  1174. 
Admiralty  Division,  salvage  award  in,  1173. 
annuity,  judgment  to  secure,  1172. 
charge  of  debts,  effect  of,  1174. 
costs,  judgment  for,  1173. 
four  per  cent,  interest  allowed,  1172. 
time  from  which  interest  runs,  1172. 
apportionment  of,  where  successive  interests,  1153,  1154. 
arrears  of,  on  annuity,  not  allowed  generally,  1167. 
exception  in  administration  actions,  1168. 
on  mortgage  debt,  what  recoverable,  1168—1172.     And  see 
Limitations,  Statutes  of. 
administration  actions,  rule  in,  1163,  1168,  1173,  1174. 
charge  of  debts,  effect  of,  1174. 
compound,  allowed,  when,  1162 — 1168. 

account  stated  not  sufficient,  1164,  1165. 

agreement  for,  contained  in  mortgage,  18,  131—135.     And 
see  Interest. 

agreement  for,  subsequent  to  mortgage,  1163—1165. 
infant  bound  by,  1165. 
presumed,  where,  1165. 
puisne  incumbrancers  not  bound  by,  1164. 
relief  against,  1164. 
bankers,  custom  of,  1165. 

foreclosure  and  sale,  distinction  between  accounts  in,  1163. 
transfer  of  mortgage,  no  capitalization  of  interest  on,  without 
mortgagor's  consent.  819,  1166. 
compromise,  debt  ascertained  under,  1155. 
limitation  of  total  amount  recoverable  for,  1155. 
misconduct  of  mortgagee  may  exclude  his,  1162. 
notice  to  pay  off,  interest  in  lieu  of,  1154. 
on  bond,  beyond  penalty,  1155. 
on  expenses  of  repairs,  &c,  1207. 
on  legacy  to  pay  off  mortgage,  1155. 
on  premiums  paid  to  keep  up  policy,  1162. 
on  rents  unpaid  under  building  agreement,  1166,  1167. 
rate  of,  allowed,  1155 — 1162. 

covenant  for  payment  of,  at  same  rate,  after  default,  implied. 

1157,  1158. 
during  "  continuance 
of  security,"  1158. 
3c3 
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ACCOUNTS— continued. 

interest,  right  of  mortgagee  to — continued. 
rate  of,  allowed — continued. 

deduction  of  income  tax  from,  1156. 
deposit  of  deeds  without  memorandum,  1161. 
exorbitant  rate  of,  1156. 
further  advances  carry,  at  what  rate,  1161. 
increased  rate  of,  agreement  for  void,  129,  1157. 
no  provision  as  to,  rule  where,  1159 — 1162. 
at  law,  1159. 
inequity,  1160,  1161. 

negation  of  right  to  interest,  implied,  when,  1161. 
judgment,  order  for  accounts  and  payment  is  not  a,  1111. 
judgment  creditor  in  possession  whether  liable  for  wilful  default, 

1201. 
judgment  debt,  whether  can  be  added  to  mortgage,  1149,  1150. 
mistake,  ground  for  surcharge,  &c.  not  for  opening,  1142. 
mortgagee  subject  to,  for  profits  received  by  transferee,  when,  820. 
mortgagee  in  possession,  against,  1200 — 1212. 
allowances  for  outgoings,  &c,  1203 — 1207. 
bailiff  or  agent,  expenses  of,  1203. 
buildings,  completing,  1205. 
buildings,  pulling  down  and  re-erecting,  1206. 
business,  carrying  on,  1205. 
compensation  to  tenants,  1204. 
improvements  and  repairs,  1205 — 1207. 
interest  charged  against  mortgagee,  when,  1211. 
interest  in  arrear  when  possession  taken,  1200. 
lease,  restrictive,  by  mortgagee,  1202. 
liability  of,  to  account,   801—805.     And  see  Mortgagee  in 

Possession. 
mines,  opening  and  working,  1204,  1205. 
occupation  rent  chargeable  against  mortgagee,  when,  1202. 
order  for,  form  of,  1200. 
proceeds  of  sale,  1203. 

purchaser,  allowing  possession  of,  before  completion,  1203. 
rents  received  or  receivable  during  possession,  1201,  1202. 

subsequent  to  decree,  1201. 
repairs,  1205—1207. 
re  I  ,  taking  accounts  "with  annual,  1-07 — 1212. 

arrears  of  interest,  po    i      in  taken  where  nono  owing,  1209. 
balance  improperly  retained  by  mortgagee,  1211. 
banker    retaining  over-payments,  1211. 
decree  tor,  form  of,  1208. 
mode  of  taking,  1208. 

i  i   .    uit,  order  tor,  without  in   b  evidence,  1210,  1211. 
principle  of  rule    tated,  1 208. 
refusal  of  order  tor,  in  what  cases,  L210. 
pecial  grant    mu  I  be   town  tor,  L209. 
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ACCOUNTS— continued. 

mortgagee  in  possession,  against — continued, 
vexatious  demand  of  accounts,  1200. 
wilful  default,  1200,  1201. 
mortgagor  not  bound  by,  between  mortgagee  and  transferee,  819, 
820. 
not  liable  to,  for  rents,  667. 
opening,  grounds  for,  generally,  1141,  1142. 
solicitors,  1144,  1145. 
order  for  taking,  form  of,  general,  1026,  1027,  1137. 

when  mortgagee  in  possession,  1200. 
witb  annual  rests,  1208. 
further,  1139,  1140. 
preliminary,  before  trial,  1138. 
out  payment  is  not  a  judgment,  1111. 
particulars  of,  in  foreclosure  action,  1024. 
partnership,  mortgagee  of  share  in,  whether  may  require,  508. 
pleading  special  matters  affecting,  1137,  1138. 

pleadings,  mortgagee  in  possession  must  set  out,  of  rents,  &c,  730, 
1201. 

princijial,  rights  of  mortgagee  to  payment  of,  1145  et  seq. 
acceptance  of  part  payment  in  full  by  fixed  day,  1145. 
bond  debt  cannot  be  added  to,  1151,  1152. 

exception  as  against  heir  or  devisee,  1151. 
where  lands  charged  with  debts,  1152. 
further  advances,  costs,  charges,  &c.  are  not,  1150. 

made  on  credit  of  land,  1147,  1148. 
secured  by  equitable  charge,  1148. 
by  judgment,  1149,  1150. 
simple  contract  debts,  in  what  cases  added  to,  1152,  1153. 
against  creditors,  1153. 
against  executor  of  mortgagor,  1153. 
against  heir  or  devisee,  1153. 
against  mortgagor,  1152. 
puisne  incumbrancers,  how  far  bound  by,  1140. 
questions  arising  in  action  cannot  be  determined  on  taking,  1138. 
railway  company,  must  keep,  of  loan  capital,  499. 
receiver,  delivery,  &c.  of,  923,  945,  955. 
receiver's,  omission  from,  1051. 
remainderman,  when  bound  by,  1141. 
rents,  mortgagor  not  liable  for  past,  667. 

mortgagee  liable  for,  received  during  possession,  1201,  1202. 

subsequent  to  decree,  1201. 
reversionary  interests,  617. 
sale,  surplus  proceeds  of,  mortgagee  must  account  for,  914.     See 

Power  of  Sale. 
second  account  on  footing  of  original  account,  1139, 
set-off,  mortgagor's  right  to,  1138,  1139, 
in  bankruptcy,  1138. 
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ACCOUNTS— continued. 

set-off  in  winding-up  of  company,  1138,  1139. 

of  interest  on  mortgage  against  interest  on  legacy,  1155. 
of  mortgage  debt  against  policy  moneys,  1139. 
surety's  right  to,  1138. 

solicitor,  opening  accounts  between,  and  client,  1143. 
special  matters  affecting  state  of,  to  be  pleaded,  1137,  1138. 
surcharge  and  falsify,  leave  to,  1142 — 1145. 

definition  of  expressions,  1143. 

errors  in  law  or  fact,  ground  for,  1143,  1144. 

evidence  in  support  of,  1143. 

fraud  or  error,  pleading,  1143. 

solicitor,  illegal  charges  by,  1143. 

mistakes  in  accounts  of,  1144. 
surety  not  bound  by,  of  principal,  90. 
vexatiously  requiring,  1200. 
Welsh  mortgagee  is  liable  to,  29 — 31. 

ACCEETIONS  TO  MORTGAGED  PROPERTY, 

compensation  money  on  compulsory  purchase,  792. 
deposit  of  deeds,  charges,  63. 
lease,  renewal  of,  164,  165,  792. 
manor,  mortgage  of,  carries,  168. 
pledge  carries,  1467. 

ACKNOWLEDGMENT, 

by  married  woman  under  Fines  and  Recoveries  Act,  316 — 321. 

under  Malms'  Act,  324.     See  Married  Woman. 
Statute  of  Limitations,  foreclosure,  1066 — 1068. 
interest,  992. 

personal  action  for  mortgage  debt,  982 — 987. 
redemption  before  the  statute,  748,  749. 
under  the  statute,  750 — 752. 
See  Limitations,  Statute  of. 

ACT  OF  PARLIAMENT, 

notice,  when,  1329. 

ACTION, 

by  rest m'  f/ni:  trust  for  foreclosure,  997. 

by  creditor  to  sd  asido  fraudulent  conveyance,  575,576. 

by  debenture  holder  on  covenant,  879. 

to  enforce  security  boforo  winding  up,   1117 — 
1120. 
during  winding  up,   1125 — 
1128. 
And  st,   Dkhkntures. 
by  mortgagee  tor  administration  in  Chancery  Division,  1105 — 1108, 
111.').     .1  nd  arc  Administration  op  Awsets. 
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ACTION— continued. 

by  mortgagee  for  costs  only,  will  not  lie,  1175. 

for  foreclosure,  commencement  of,  1018 — 1021. 
who  may  foreclose,  999  et  seq. 
who  must  be  parties,  1003 — 1015. 
See  Foreclosure. 
for  protection  of  security,  792 — 796. 

assignment  pendente  lite,  effect,  of,  794. 
loss  by  non-claim,  liability  as  to,  795. 
recovery  of  land,  792. 
trespass,  794. 
trover,  794. 
by  mortgagee  to  mako  good  defective  conveyance,  793. 
by  mortgagor  for  redemption,  decree  for  foreclosure  no  defence  to, 
1042. 
to  enforce  rights  relating  to  mortgaged  property,  629, 
633.    See  Redemption,  Equity  of. 
by  stranger,  mortgagee  may  defend,  793. 

must  produce  deeds  in,  814. 
mortgagor  must  produce  copies  of  deeds,  814. 
by  trustee  for  debenture  holders  on  covenant,  879. 
costs  of,  mortgagee  when  entitled  to,  1185 — 1190.    And  see  Accounts; 

Costs. 
for  recovery  of  land,  792. 
maritime  lien  enforceable  by,  1395 — 1397. 
married  woman  may  bring  or  defend,  339,  345. 
notice  by,  notice,  962,  1330. 

of,  is  notice  of  solicitor's  lien,  1324. 
on  guaranty,  79,  80. 

release  of  cause  of,  discharge  of  security  by,  1401. 
receiver,  power  of,  to  bring  and  defend,  952,  953. 

ADDITIONAL  SECURITY, 
stamp  duty,  1519,  1540. 
surety  discharged  by  creditor  taking,  84. 
may  defend,  when,  90. 

ADDRESS, 

of  grantor  of  bill  of  sale,  247. 

of  witness  to  bill  of  sale,  238,  247,  248. 

ADEMPTION, 

of  devise  of  mortgage  property  by  purchase  of  equity  of  redemption, 
854. 
legacy  of  mortgage  debt,  850. 

ADMINISTRATION,  GRANT  OF, 
administrator  ad  litem,  1107. 

durante  minore  cetate,  401. 

pendente  lite,  1009. 

powers  of,  generally,  401. 
costs  of  taking  out,  allowed  to  mortgagor,  1114 — 1116. 
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ADMINISTRATION  OF  ASSETS, 
action  for,  by  mortgagee,  1105. 

mortgagee's  other  remedies  not  interfered  with  by,  869,  1113. 
production  of  title-deeds  in,  814. 
bankruptcy,  petition  in,  for,  1108 — 1110. 
creditor  may  present,  when,  110S. 
notice  of,  1109. 
order  for  administration,  effect  of,  1113. 

■when  may  be  made,  1109. 
probate,  petition  before,  1109. 

transfer  of  action  commenced  in  Chancery  Division,  1109. 
Chancery  Division,  action  in,  1105 — 1108. 

administrator  ad  litem  does  not  represent  estate  in,  1107. 

annuitant,  right  of,  to  bring,  1106. 

commencement  of,  by  writ  or  originating  summons,  1105. 

concurrent  actions,  1106. 

conduct  of,  1106. 

creditors,  when  plaintiff  must  sue  on  behalf  of  all,  1105. 

clause  in,  executors'  power  to  mortgage  assets  not  affected  by, 

401. 
dismissal  of  action,  1106. 

executor  distributing  assets,  liability  of,  1107. 
infant  defendant,  1106,  1107. 

insolvent  estate  administered  as  in  bankruptcy,  1111,  1112. 
interest,  right  of  mortgagee  to,  1108. 
originating  summons,  1105. 
parties  to  action,  who  are  necessary,  1106,  1107. 
sale  of  realty,  assent  of  mortgagee  to,  1108. 
order  for,  1107. 
subject  to  mortgage,  110S. 
to  mortgagee,  1108. 
stay  of  proceedings  in,  County  Court  cannot  order,  1105. 
time  for  redemption,  what,  allowed,  1107. 
transfer  of,  to  Court  of  Bankruptcy,  1109,  1110. 
to  County  Court,  1110. 
power  to  order  is  discretionary,  1110. 
costs  of,  1113—1116. 

adoption  of  action  by  mortgagee,  1114. 

defendant  mortgagee,  1115,  1116. 

equitable  mortgageo,  1111. 

failing  to  prove  debt,  1115. 

Eoreclo  are  action,  stay  of  proceedings  in,  1114,  1115. 

misoondnd  of  mortgagee,  effect  of,  1115. 

plaintiff  mortgagee's  rights,  where  estato  deficient,  11M. 

e  mortgagee,  1 1 L6. 
sale  by   Oourt,   conaenl  of  mortgagee  to,  docs  not  affect  his 

priority,  1 1 1  ■">• 
gale  under  power,  mortgagee's  right  t<>  retain  his  costs  out  of 
proceeds  of,  in  priority  to,  1113. 
payment  of  proceeds  of,  into  Court,  1114. 
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ADMINISTRATION  OP  ASSETS— continued. 

interest  on  debts,  tenant  for  life  rnust  keep  down,  G37. 
jurisdiction  of  Bankruptcy  Court,  in,  1108,  1109. 
of  Chancery  Division,  in,  1105. 
of  County  Courts,  in,  1105. 
mortgage  by  executors  and  administrators,  for  purposes  of,  400 — 

405. 
notice  to  redeem,  no  right  to  give,  after  action  brought,  709. 
proof  by  secured  creditors,  in,  1110 — 1113. 

bill  of  sale  unregistered,  good  for  purposes  of,  1112. 
debts  by  simple  contract  and  specialty,  no  distinction  between, 
1110. 

estate  insolvent,  rule  where,  1111,  1113. 

solvent,  rule  where,  1111. 
foreclosure,  proof  after,  1113. 
interest,  none  allowed  after  judgment,  1112. 
judgment,  priority  of  creditor  who  has  registered,  1110. 
security,  mortgagee  may  realize,  notwithstanding  administration, 
1112. 

time  when  mortgagee  must  elect  how  he  will  deal  with, 
1112. 
sub -mortgagee,  extent  of  right  of  proof  of,  1112. 
receiver,  application  by,  of  moneys  received  in  action  for,  944. 
transfer  of  action  to  Bankruptcy  Court,  1109,  1110. 
County  Court,  1110. 

ADMINISTRATOR.    See  Executors  and  Administrators. 

ADMINISTRATOR  IN  FELONY,  &c, 
appointment  of,  by  Crown,  643,  644. 
party  to  foreclosure  action,  whether,  1009. 

ADMIRALTY  DIVISION,  JURISDICTION  OF, 
bottomry  bonds,  1512. 
maritime  lien,  1392. 
marshalling,  789. 
mortgages  of  ships,  263. 

ADMISSION, 

"acknowledgment,"  reviving  debt  by,  in  accounts,  749,  752. 

affidavits,  752. 
bankruptcy,  1068. 
defence,  1067. 
of  account  by  debtor  on  mortgage  of  debt,  303. 
of  accounts  by  mortgagor,  819,  1137.     See  Accounts. 
of  debt  for  collateral  purpose,  does  not  imply  covenant  for  payment, 
10. 
receiver  appointed  on  mortgagor's,  949. 
surety  not  bound  by,  of  principal,  90. 
to  copyholds,  149  et  seq.     And  see  Copyholds. 
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ADVERTISEMENT, 

notice  from,  in  newspaper,  none,  1321. 

of  sale  by  mortgagee  under  power  unnecessary,  901. 

ADVOWSON, 

action  to  compel  resignation  by  incumbent  appointed  by  mortgagee, 

169. 
appendant,  passes  by  mortgage  of  manor,  168. 
foreclosure  of,  mortgagee  entitled  to,  999. 
manor,  mortgage  of,  passes  appendant,  168. 
mortgage  of,  168,  169. 

power  of  sale  not  exercisable  during  vacancy,  169. 
presentation,  right  of,  rests  with  mortgagor,  169. 
sale  of,  jurisdiction  to  order,  1016. 

AFFIDAVIT, 

admissions  in,  revivor  of  debt  by,  751,  752. 

bill  of  sale,  on  registration  of,  243 — 249.     And  see  Bill  of  Sale. 

on  renewal  of  registration  of,  249,  250. 
mortgagee's,  of  default  prior  to  decree  absolute,  1042. 

of  documents,  1412. 
receiver,  on  appointment  of,  927. 

AFTER-ACQUIRED  PROPERTY, 

bankrupt,  undischarged,  power  of,  to  mortgage,  364. 
bill  of  sale  purporting  to  charge,  210—213. 
debentures  charging,  493. 
future  legacies,  assignment  of,  311. 

AGENT, 

acknowledgment  of  debt  by,  983. 

right  of  redemption  by,  752. 
expenses  of,  allowance  to  mortgagee  of,  1203. 
fraud  of,  mortgagee  liable  for,  1294. 
mortgagee  in  possession  as,  of  mortgagor,  806. 

may  employ,  whon,  918,  1192,  1203,  1204. 
notice  through,  1263,  1307,  1325  et  seq.     See  Constkuctiye  Notice; 
NOTK  B. 
to,  of  trustees  of  mortgaged  fund,  sufficient,  1263. 
of  ship,  bottomry  bond  cannot  bo  given  if  there  is,  1510. 
payments  by,  surety  ontitled  to  bonefit  of,  99. 
pledge  by,  binds  principal,  whother,  1464. 
under  Factors  Act,  1476  et  seq. 
po    •     ion  by,  reputed  ownership,  whether,  181. 
purchase  by,  of  mortgagee  at  sale  of  mortgaged  property  void,  906. 
puri  basing  incumbrance  entitled  only  t.>  price  given,  824. 
receiver    bould  be  made,  of  mortgagor,  916. 
.  ale  by,  ol  mortgagee  under  power  ol  attorney,  89] ,  892. 
tender  <<l  mortgage  'I'M  by,  711. 
to,  713. 
Yoluntarj  pa  oretj  entitled  to  benefit  of,  99. 
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AGREEMENT, 

bill  of  sale,  not  to  register,  239. 

Bill  of  Sale  Acts,  when  within  mischief  of,  196—200,  228,  239.     And 

see  Bills  of  Sale. 
for  bill  of  sale,  199,  200. 
for  bottomry  bond,  1501. 
for  debentures,  489,  490. 
for  deposit  of  deeds,  parol,  void,  56. 
for  hire  and  purchase  of  goods,  181,  196 — 198. 
for  loan,  not  enforceable,  48. 
for  mortgage,  41 — 54. 

costs  of  abortive,  49,  50. 

perfecting,  54. 
damages  for  breach  of,  49. 
equitable  charge  created  by,  when,  42,  50 — 54. 
legal  mortgage,  means  first  mortgage,  53. 

priority  of  mortgagee  not  affected  by,  1218. 
right  to,  under,  8,  48,  53,  54. 
subject-matter  of  charge  not  enlarged  by,  54. 
mistake,  effect  given  to,  notwithstanding,  53. 
not  an  "assignment "  of  a  life  policy,  1268. 
principal,  postponement  of  right  to  call  in,  54. 
power  of  attorney,  52,  53. 
power  of  sale  under,  54. 

purchase  of  equity  of  redemption  by  mortgagee,  15 — 17.     See 
Redemption,  Equity  of. 

registration  of,  1244. 

repurchase  by  mortgagor,  20,  21. 

specific  performance  of,  to  secure  future  loan,  none,  48. 
to  secure  past  debt,  8,  48. 

specialty  debt  created  by,  "  with  usual  covenants,"  10. 

tacking,  verbal  agreement  for,  void,  49. 

undertaking  to  hold  deeds  as  security,  53. 
specific  performance  of  mortgaged,  enforcement  of,  870. 
surety  discharged  by,  to  give  time,  83.     See  Surety. 

AGRICULTURAL  HOLDINGS  ACT,  127,  1204. 

ALDERNEY, 

a  home  port,  1510. 

ALIENATION, 

by  married  woman,  power  of,  315  et  seq.     See  Married  Woman-. 

restraint  on,  339 — 343.     See  Married  Woman. 
by  tenant  for  life,  mortgaging  powers  exerciseable  after,  381. 
feudal  restrictions  on,  of  land,  314,  315. 
warrant  of  attorney  not  breach  of  covenants,  &c,  against,  70. 

ALIMONY, 

mortgage  of,  void,  300. 
VOL.  II. — R.  3  D 
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ALLOTMENTS, 

mortgage  of,  under  Inclosure  Acts,  383. 

AMALGAMATION  OF  COMPANIES, 

novation  on,  1454—1457.     See  Novation. 

ANCESTOE, 

debts  of,  mortgage  of  infant's  lands  for,  353. 
paramount  to  judgment,  1348. 

ANNUITY, 

accounts  against  annuitant  in  possession,  1203,  1207. 

"  acknowledgment  "  reviving  right  of  action  in  respect  of,  979. 

administration  action  by  annuitant,  1106. 

apportionment  of,  1154. 

bankruptcy,  sale  in,  of  property  charged  with,  1102. 

charged  on  income  or  corpus,  410 — 414.     See  Charge. 

charging  order  on,  1363. 

covenant  for  payment  of,  effect  of,  32. 

equity  of  redemption  of,  when  presumed,  32,  33. 

form  of  annuity  deed,  33. 

income  only,  when  charged,  410 — 412. 

interest  on  arrears  of,  1167,  1168. 

"  legacy  "  includes,  410. 

Limitations,  Statutes  of,  991. 

notice  of  intention  to  repurchase,  32. 

of  unregistered,  35. 
novation  by  receipt  of,  from  new  company,  1457. 
redeemable,  32. 
registration  of,  35. 
remedies  for  recovery  of,  express,  33,  870. 

statutory,  34,  870. 
repairs,  &c,  annuitant  taking  possession  not  allowed  costs  of,  1207. 
redemption  of,  decree  for,  736. 
repurchaseable,  when  construed  as  mortgage,  32. 
salo  to  raise  arrears  of,  413,  1017. 
stamp  duty,  1536. 

tenant  for  life,  how  far  bound  to  keep  down,  638,  640. 
term  to  secure,  power  of  entry  not  inconsistent  with,  33. 
titlo  deeds,  right  to,  of  grantee  of,  809. 
warrant  of  attorney  to  secure,  69. 

ANTICIPATION,  EESTEAINT    ON,   339—343.     And   see   Married 
Woman. 

AITAl:i:\T  i'OSSESSION, 

Bill  i  of  Sale  Acts,  217—220.    And  see  Bills  of  Sale. 
nil  r  and  di  po  ition,  25 1. 

APPEAL, 

cost.,  againsi  order  a    fco,  none,  1076,  1077. 
of,  in  Eorec] action,  L003. 
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APPEAL— continued. 

foreclosure  action,  enlargement  of  time  for  payment  pending,  1033. 
in  debenture  holder's  action  by  person  not  party,  none,  1118. 

from  refusal  of  leavo  to  bring,  &c.,  pro- 
ceedings, 1126. 
lis  pendens  not  continued  by,  1324. 
public-bouse  licence,  against  refusal  of,  mortgagee's  right  of,  794. 

APPLICATION  OF  MOETGAGE  MONEY, 

mortgagee  not  bound  to  see  to,  advanced  to  executors  and  adminis- 
trators, 401—405.     See  Executors  and  Administrators. 

APPLICATION  OF  PUECHASE-MONEY, 

purchaser  from  mortgagee  bound  to  see  to,  whether,  909,  910. 

APPOINTMENT, 

by  married  woman,  332,  333.     See  Married  "Woman. 

deposit  of  deeds  by  way  of  mortgage,  not  an,  64. 

father  and  son  mortgaging  after,  1315. 

mortgage  by,  426,  701. 

of  receiver  by  Court,  924  et  seq.     See  Keceiver. 

by  deed,  916  et  seq.     See  Beceiyer. 
of  trustees,  transfer  of  mortgage  on,  535,  829. 
redemption  by  persons  claiming  in  default  of,  701. 
registration  of,  1246. 
wife,  property  appointed  by,  is  assets,  349. 

APPOETIONMENT, 
of  annuity,  1154. 

costs  between  separate  estates,  1186,  1187. 
legacy,  charitable,  out  of  realty  and  personalty,  540. 
mortgage  debt,  where  trust  for  conversion,  848,  849. 
tenant  for  life  and  remainderman  of  mortgage  debt,  530. 

APPEOPEIATION  OF  BILLS  OF  LADING, 

to  answer  accepted  bills  of  exchange,  1494 — 1496. 

bills  of  exchange  before  acceptance,  1497 — 1499. 
And  see  Bills  of  Lading. 

APPEOPEIATION  OF  PAYMENTS, 

book  debts,  none,  of  moneys  received  under  mortgage  of,  1213. 

creditor  may  make,  when,  1213. 

current  account,  death  of  surety  for,  determines,  1212. 

none  of  moneys  received  under  mortgage  to,  1213. 
debtor  has  first  right  to  make,  1212,  1213. 
interest  before  principal,  1213. 
presumption,  where  no  express,  1212. 
testamentary  direction  for,  of  particular  fund  to  debt,  404. 

APPUETENANCES, 

cargo  not,  of  ship,  260,  267,  273. 

what  passes  by  word,  in  mortgage  of  ship,  260,  261,  273. 

3d2 
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ARBITRATION, 

building  societies,  558,  559. 
friendly  societies,  566. 

ARRANGEMENT, 

clauses  in  mortgage  deed,  108,  109. 
family,  mortgages  by  way  of,  18,  19. 
schemes  of,  by  joint  stock  companies,  1133 — 1136. 
by  railway  companies,  1132,  1133. 

ARREARS, 

of  annuity,  bar  of  right  to  recover,  991. 

tenant  for  life  how  far  bound  to  keep  down,  638,  640. 
calls,  mortgage  of,  498.     And  see  Calls. 
income  chargeable  of  married  woman,  notwithstanding  restraint 

on  anticipation,  339,  1360. 
interest  on  mortgage,  what  recoverable,  1168 — 1172.    See  Limita- 
tions, Statutes  of. 

AETICLES  OF  COMPANY, 

borrowing  powers  cannot  be  conferred  upon  company  by,  469. 
may  be  vested  in  directors  by,  471. 

ASSENT  OF  EXECUTOR, 

inquiry  by  mortgagee  as  to,  312. 

notice  of  assignment  of  legacy  before,  1264,  1265. 

sale  of  specific  legacy  by  executor,  400. 

ASSETS, 

administration  of,  actions,  &c.  for,  1105  et  seq.    See  Administration. 
decree   for,  mortgaging  powers   of  executor   not 
affected  by,  401. 
application  of,  order  of,  651. 
copyholds,  equity  of  redemption  of,  is  legal,  652. 
equitable,  651,  653. 
executor's  power  over,  399. 
freeholds,  equity  of  redemption  in,  is,  652. 
legal,  instances  of,  653. 
mortgago  of,  by  Cxecutor,  400 — 405. 

mortgage  debt  payable  primarily  out  of,  under  former  law,  753 — 767. 

not  under  present  law,  767 — 
773. 
realty,  inheritable  interests  in,  aro,  652,  653.    See  Exoneration. 

-ion  in  fee,  is,  652. 
sah  of,  by  executor,  •';'.»!». 
wife,  property  appointed  by,  is  assots,  349. 

A      [GNEE,  PENDENTE  LITE, 

party,  to  action  by  mortgagor  generally,  631,  632. 

•    l.'i  DEMPTION,   EQ1  in.    ni  . 

In  redemption  acl ion,  724. 
redemption,  dii  mi  .-il  of  action  for,  binds,  when,  736,  737. 
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ASSIGNMENT, 

absolute,  of  debt,  meaning  of,  306,  309. 

rigbt  to  sue  conferred  by,  305,  306,  309—311. 
covenant  against,  deposit  of  lease,  whether  breacb  of,  163. 
equitable,    bypotbecation  by,    1487 — 1499   et  seq.      See  Hypothe- 
cation. 
for  benefit  of  creditors,  mortgagee  may  foreclose  after,  999. 

not  a  bill  of  sale,  202. 
future  debts,  by  way  of  mortgage,  302. 
of  bill  of  sale,  registration  of,  unnecessary,  252. 
of  bottomry  bond,  1500. 
of  cbattels,  difference  between  and  licence  to  seize,  199. 

is  bill  of  sale,  194. 
of  debt,  notice  of,  304. 

of  goods  at  sea  by  indorsement  of  bill  of  lading,  1496. 
of  legacy,  notice  of,  312,  1263  et  seq. 
of  leaseholds,  mortgage  of,  by,  155,  156.     See  Leases. 
of  machinery,  205 — 267. 

of  mortgage,  819  et  seq.    See  Transfer  of  Mortgage. 
of  powers  under  S.  L.  Acts,  void,  395. 
of  vendor's  lien,  1374. 
pendente  lite — 

assignee  a  necessary  party  to  foreclosure  action,  whether,  1014, 
1015. 

effect  upon  mortgagee's  action,  794. 
is  not  champerty,  794. 
stamp  duty,  1536. 

ASSIGNS, 

power  of  sale  exerciseable  by,  whether,  887 — 891. 
redemption  by,  of  mortgagor,  673. 
vendor's  lien  binds,  if  with  notice,  1373. 

ASYLUM, 

mortgage  for  providing,  for  lunatics,  450. 

ATTAINDER, 

of  mortgagee,  642,  643. 
mortgagor,  643. 
trustee,  642. 

ATTENDANT  TERM, 
escheatable,  645. 
priority  by  getting  in,  1215. 

ATTESTATION, 

constructive  notice  from,  1315. 
of  bill  of  sale,  240—245.     See  Bill  of  Sale. 
memorial  in  Irish  Eegistiy,  1243. 

Middlesex  Registry,  1242. 
Yorkshire  Registry,  1243. 
warrant  of  attorney,  by  solicitor,  72,  73. 
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ATTORNEY,  POWER  OF.    See  Power  of  Attorney. 

ATTORNEY-GENERAL, 

party  to  foreclosure  action,  when,  1013. 

ATTORNMENT, 

Bills  of  Sale  Acts,  avoidance  by,  of  clauses  for,  201,  664. 

remedies  of  mortgagee  exerciseable  notwithstand- 
ing, 664. 
death  of  mortgagee,  mortgagor  bound  after,  by,  665. 
fluctuating  rent,  666. 

fraudulent  preference  in  bankruptcy,  591,  666. 
heir  of  mortgagor  not  bound  by,  665. 
mortgagee  in  possession,  liability  as,  under,  663. 
receiver,  attornment  to,  by  tenants,  665. 
rent,  receipt  of,  by  mortgagee  under,  807. 

reservation  of,  by,  666. 
stamp  duty,  1521. 
successive  attornments,  665. 
tenancy  by  estoppel  created  by,  666. 
term  of,  665. 

AUCTION, 

memorandum  of  sale,  at,  when  a  bill  of  sale,  196. 
sale  of  mortgaged  property  by,  901. 


BAILEE, 

mortgagee  can  recover  possession  of  chattels  from,  188. 

BAILIFF, 

expenses  of,  allowanco  to  mortgagee  of,  1203. 

BANKERS, 

banking  company,  borrowing  powers  of,  468. 
company,  mortgage  by,  to  their,  468. 
custom  of,  as  to  debentures  to  bearer,  483. 
deposit  of  deeds  with,  is  subject  to  equities,  64. 

by  executors  and  administrators,  405. 
interest,  capitalization  of,  by,  1165. 
li  n  of,  by  Law  merchant,  1389,  1390. 

discharge  of,  by  taking  security,  1390. 

extent  of,  1389. 

Bet  off  of   eparate  accounts  not  allowed,  1390. 
marginal  notes  of,  1l'<;i;. 

tender  of  notes  of,  716. 

BANE  OE  ENGLAND, 

fing  order  on,  1 362. 
depo  ritory  not  I  rui  tee,  1258. 
distringas,  notice  in  lieu  of,  to,  1276. 
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BANK  OF  ENGLAND— continued. 

legal  holder  entitled  to  payment  by,  1365. 
notice  to,  of  claim  on  stock,  1258. 
tender  of  notes  of,  legal,  716. 

BANKRUPTCY, 

accounts  between  mortgagee  and  trustee  bind  bankrupt,  1141. 

mode  of  taking,  in,  1095. 
act  of,  bill  of  sale,  giving,  amounts  to,  when,  583. 
committed  in  what  cases,  577. 
consideration  of  forbearance,  580. 
constructive  notice,  how  far,  1324,  1325. 
fraudulent  preference  is,  577. 
indemnity  to  surety,  assignment  of  all  debtor's  property  by 

way  of,  580. 
mortgage  fraudulent  within  1 3  Eliz.  c.  5,  is,  476,  478. 

made  three  months  before  petition  not  avoided,  576, 

578. 
of  all  debtor's  property,  580. 

separate  property  by  partner,  584. 
of  part  of  debtor's  property,  580,  581. 
colourable  exceptions,  582. 
what  is  sufficient  exception,  581,  583. 
motives  of  parties  immaterial  to  validity  of  mortgage,  580. 
notice  of,  580,  593. 
pressure  by  creditor,  effect  of,  582. 
remedies  of  creditors,  mortgage  defeating,  is,  583. 
action  by  trustee  of  bankrupt  mortgagee  for  foreclosure,  1076. 
administration  of  assets,  jurisdiction  in,  1108,  1109. 

petition  for,  1108—1110.    And  see  Admin- 
istration of  Assets. 
admissions  in,  reviving  debt  by  acknowledgment,  1068. 
after-acquired  property,  mortgage  by  bankrupt  of,  364. 
annuity,  sale  of  property  charged  with,  1102. 
ante-dating  mortgage  on  eve  of,  1293. 
arrangement  with  creditors.     See  Composition. 
attorney,  power  of,  determined  by  mortgagor's,  650. 
attornment  clause,  591,  666. 

bidding  by  mortgagee  on  sale  by  Court,  1100,  1101. 
chattels,  personal,  what  are,  in,  179. 
commencement  of,  179. 
composition.     See  Composition. 
disclaimer  of  lease  by  trustee  in  mortgagor's,  160 — 162. 

of  onerous  property,  650. 
foreclosure,  jurisdiction  of  Court  to  restrain  on,  999,  1076 — 1078. 

trustee  of  bankrupt  mortgagee  may  bring  action  for,  999, 
1077. 
fraudulent  preference,  avoidance  of  mortgages  for,  584—598.     See 
Fraudulent  Preference. 
is  act  of  bankruptcy,  577. 
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BANKRUPTCY— continued. 

goods  divisible  among  creditors  in,  178. 

grooving  crops,  removal  of,  by  mortgagor's  trustee,  restrained,  670. 

improvements,  leave  to  make,  1206. 

infant  cannot  be  made  bankrupt,  356. 

jurisdiction  in,  1075 — 1078. 

Bankruptcy  Courts,  general  powers  of,  1075,  1076. 
Chancery  proceedings  not  generally  restrained,  1076,  1078. 
County  Courts,  powers  of,  1075,  1076. 
foreclosure,  Bankruptcy  Court  can  order,  whether,  1078. 
mortgagee  in  possession,  1076 — 1078. 
objections  to  jurisdiction,  1078. 
stay  of  proceedings  against  bankrupt,  1076. 
trover,  restraint  on  action  of,  1078. 
married  woman,  husband's  concurrence  in  mortgage  by,  not  pre- 
vented by  his,  317. 
marshalling  not  prevented  by,  of  mortgagor,  780. 
mortgage  of  property  of  bankrupt,  364,  365. 

by  bankrupt  of  after-acquired  property,  364. 

of  contingent  surplus  of  estate,  365. 
of  leaseholds,  364. 
of  real  estate,  364. 
trustee,  his  power  to  make,  364. 
mortgage  debt  vests  in  trustee  of  mortgage,  851. 
mortgagee,  bankrupt,    not  necessary  party   to  foreclosure   action, 

1011. 
notice,  trustee  bound  by  mortgage,  though  without,  1256. 
must  give,  to  trustees  of  fund,  1255. 
to  trustee  of  assignment  of  shares  in  company,  not  necessary, 
1269. 
order  and  disposition  in,  254,  1259,  1267. 

power  of  attorney,  how  affected,  by  principal  becoming  bankrupt,  650. 
receiver  becoming  bankrupt,  958. 

proceedings  by,  952. 
receiving  order,  jurisdiction  to  make,  1079. 

secured  creditors,  how  affected  by,  1079 — 1089. 
redemption  action,  mortgagor  cannot  bring,  after,  695. 

trustee  party  to,  722. 
rents,  mortgagee's  right  to,  after  mortgagor's,  668,  669. 
reputed  ownership, 

choses  in  action  not  within,  178. 
meaning  of,  187. 

po    i     ion  acquired  after  bankruptcy,  179. 
by  agents,  &c,  of  bankrupt,  L81. 
by  builder  of  materials  seizable  on  default,  185. 
by  con  enl  of  "  true  owner,"  In  I     L86. 

withdrawal  of  consent,  186. 
by  custom  of  trade  or  Locality,  179,  180. 
by  factor,  181. 
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BANKRUPTCY— continued. 

reputed  ownership — continued. 

possession  by  husband  of  wife's  goods,  180. 
partner  of  bankrupt,  179,  180. 
pawnbroker,  183. 
receiver,  183,  943. 
sheriff,  183. 
wharfinger,  182. 
constructive,  181. 

determination  of,  by  entry  of  creditor,  186. 
in  "  trade  or  business,"  184. 
of  goods  on  hire  system,  181. 
pictures  in  gallery  for  exhibition,  183. 
set-off,  mortgagor's  right  to,  1138,  1139. 
seizure  of  goods  on,  of  grantor  of  bill  of  sale,  220,  222. 
trade  carried  on  by  bankrupt  with  trustee's  consent,  187. 
trade  fixtures,  179. 
machinery,  181. 
utensils,  178. 
trust  property  vested  in  bankrupt,  180. 
unfinished  chattel  on  contractor's  premises,  182. 
sale  by  Court  in,  1094—1104.     See  Sale  by  Court. 
secured  creditors,  assessment  of  value  of,  by,  1086 — 1089. 
amendment  of  estimate,  1089. 
composition,  jurisdiction  to  order  sale  in,  none,  1097. 

voting  for,  1088. 
debtor's  estimate,  creditor  not  bound  by,  1088. 
excess  over  estimate,  mortgagee  must  pay  to  trustee,  1088, 1089. 

where  estate  undervalued,  1083. 
foreclosure,  right  of,  notwithstanding  estimate,  1088. 
redemption  by  trustee  at  estimated  value,  10S8. 
rejection  of  proof,  effect  of,  1089. 
rules  as  to,  set  out,  1086—1088,  1094,  1095. 
statutory  provision  as  to,  set  out,  1086. 
voting,  mortgagee's  right  of,  1087,  1088. 
secured  creditors,  consignees,  when,  1079. 

definition  of  expression,  1079. 
equitable  mortgagees  by  deposit  are,  1079. 
licensees  are  not,  1079. 
partnership  of,  with  debtor,  1080. 
secured  creditors,  proof  by,  1089 — 1094. 
acquiescence  in  creditor's  deed,  1094. 
all  debts  payable  pari  passu,  1089. 
annuity  secured  by  policy,  1089. 
composition,  rights  under,  1093,  1094. 
costs  properly  incurred,  allowed,  1089,  1090. 
deficiency  in  value  of  security,  1090. 
dividend,  creditor  in  composition  coming  in  after,  1094. 
proof  must  not  disturb  previous,  1089. 
trustee  not  bound  to  reserve,  1089. 


1564  INDEX. 

BANKRUPTCY— contin  ued. 

secured  creditors,  proof  by — continued. 
future  time,  debts  payable  at,  1092. 
interest,  after  adjudication,  not  allowed,  1091. 
after  receiving  order,  1090 — 1092. 
arrears  of,  at  date  of  receiving  order,  1091. 

proof  for,  against  assignee  of  equity   of  redemp- 
tion, 1092. 
capitalized,  proof  for,  135. 

income  during  Chancery  proceedings  appHed  to  pay- 
ment of,  1092. 
indemnity,  security  by  way  of,  1092. 
mortgagee  in  possession,  1092. 
profits  after  receiving  order,  1092. 

of  partnership,  sharing,  507. 
rate  of,  allowed,  1093. 

value  realized  or  assessed,  may  be  allocated  to,  1091. 
distinction  where  security  realized  by  Court,  1091, 
1092. 
payment  in  full  out  of  proceeds  of  sale,  if  sufficient,  1090. 
policy  of  life  assurance,  premiums  for  keeping  up,  297. 
rejection  of  proof,  effect  of,  1089. 
security,  assessment  of,  and  proof  for  balance,  1086. 

realization  of,  and  proof  for  balance,  10S5,  1086. 
retainer  of,  1080,  1081. 

surrender  of,  and  proof  for  whole  debt,  1081 — 1085. 
stock  mortgage,  proof  on,  1090. 
secured  creditors,  property  charged  in  favour  of,  must  exist  at  date  of 

bankruptcy,  1080. 
secured  creditors,  realization  of  security  by,  1085,  1086. 
compositions,  proof  in,  1085. 
deficiency,  proof  for,  1085,  1086. 

postponement  of  charge,  at  request  of  bankrupt,  1086. 
secured  creditors,  receiving  order,  how  far  affects  rights  of,   1079 

et  seq. 
secured  creditors,  retainer  of  security  by,  1080,  1081. 

benefit  of  security  not  lost  by  omission  to  assess,  1080. 
disclaimer  of  lease  mortgaged  by  demise,  1081. 
dissentient  creditor  not  compellable  to  give  up  security,  1080. 
secured  creditors,  security  of,  must  exist  at  bankruptcy,  1080. 
secured  creditors,  surrender  of  security  by,  1081 — 1085. 
abandonment  of  security,  what  amounts  to,  108-1. 
annulmenl  of  bankruptcy,  return  of  securities  on,  1085. 
1„  i,,  lit  of   ecurity  must  be  completely  surrendered,  1081. 

Composition  paid  withoul  surrender,  1081. 

failure  of  security,  right  to  prove,  on,  1085. 

joint  and  separate  estates,  L082 — 1084. 

partial  proof,  108 1. 

],ui  tin  incumbrancers,  rights  of ,  aot  accelerated,  L085a 

retractation  of,  1085. 
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secured  creditors,  surrender  of  security  by — continued. 
surety,  claims  against,  not  prejudiced  by,  1082. 

security  of,  need  not  be  surrendered,  1082. 
third  persons  indebted  to  bankrupt,  proof  on  securities  of,  1082. 
title  of  mortgagee,  dispute  as  to,  1084. 
whole  debt,  proof  for,  1081,  1084. 
■willingness  to  surrender  must  be  stated,  1081. 
ship,  mortgage  of,  deposit  of,  270. 

rights  of  mortgagee  under,  269,  270. 
tacking,  right  of,  whether  affected  by,  of  mortgagor,  1227. 
tenant  in  tail,  defective  assurance  by,  375,  376. 

disentailing  assurance  by,  enrolment  of,  379. 
title  of  trustee,  relation  back  of,  577. 
trustee  in,  consolidation  against,  861,  862. 
enlargement  of  base  fee  by,  375. 
necessary  party  to  foreclosure  action,  whether;  1011. 
stop  order,  effect  of,  against,  1280. 
undischarged  bankrupt,  power  of,  to  mortgage  after-acquired  pro- 
perty, 364. 
vesting  of  debtor's  property,  on,  364,  650. 
vesting  orders  in,  650,  651. 
winding-up  of  company,  jurisdiction  in,  1120. 
proof  in,  1128. 

BAEE  TRUSTEE, 

death  of,  devolution  on,  839,  840. 

heir  of  mortgagee  is,  for  purchaser  on  sale  under  power,  838. 

BASE  FEE, 

created,  how,  by  tenant  in  tail,  373. 
enlargement  of,  373 — 376. 

by  married  woman,  337. 

by  merger,  393. 
mortuum  vadium,  passed  a,  1. 
vivum  vadium,  passed  a,  1. 

BEDFORD  LEVEL  ACT, 
registration  under,  1241. 

BENEFICE, 

land  tax,  charge  on,  in  favour  of  incumbent  redeeming,  440. 
meaning  of  term  in  Church  Building  Acts,  442. 
mortgage  of,  avoidance  of,  generally,  438 — 440. 

Irish  benefice,  valid  during  life  of  grantor,  440. 
under  statutory  powers  for  building,  &c,  441 — 444. 
nomination  to,  mortgagor's  right  to,  628. 

patron  of  mortgaged,  not  proper  party  to  foreclosure  action,  1010. 
presentation  to  mortgaged,  792. 
receiver  of,  932. 
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BENEFICIAL  OWNER, 

assignment  as,  avoids  bill  of  sale,  236. 

conveyance  as,  covenants  for  title  implied  by  (freeholds),  141 — 146. 

(leaseholds),  167. 

BENEFIT  BUILDING  SOCIETIES, 

accounts  and  audit  of  mortgage  investments,  546,  547. 

advances  to,  strangers  may  make,  458. 

arbitration  clauses,  558,  559. 

constitution  and  purpose  of,  547,  548. 

copyholds,  admission  of  trustees  to,  on  behalf  of,  549. 

discount  on  subscriptions,  allowance  of,  on  redemption,  553. 

distinction  between  terminating  and  permanent  societies,  544,  545. 

fines  are  principal  moneys  and  carry  interest,  552. 

incorporation  of,  460. 

property  vests  in  society  on,  549. 
mortgages  by  incorporated,  460 — 463. 
banking  account  overdrawn,  462. 
borrowing  powers  depend  on  statute  and  rules,  460. 
directors  liable  for  exceeding,  461. 
limit  of,  461,  462. 
enforcement  of  securities,  463. 
mortgages  by  unincorporated,  458 — 460. 
borrowing  powers,  458,  459. 

acquired  after  date  of  loan,  459. 

directors  personally  liable  for  borrowing  without,  460. 
first  charge,  proviso  that  loan  shall  be,  458. 
members  not  personally  liable  for  loans,  458. 
subrogation,  directors  entitled  to,  when,  459. 
mortgages  to  incorporated, 
advanced  members,  548. 
ballot  for  advances  prohibited,  545. 
collateral  security  may  be  taken,  546. 

costs  of  foreclosure  or  redemption  actions,  right  to,  549,  550. 
foreclosure  of,  549. 
form  of,  548,  549. 

instalments,  proviso  for  immediate  payment  of,  on  default,  554. 
interest  on  fines,  &c,  after  principal  paid,  553. 
investing  members,  548. 
made  to  socioty,  548. 
membership,  contract  of,  affects,  550. 
power  to  lond  on  mortgago,  511. 
property,  advance  must  bo  on  real  or  leasehold,  545. 

vesta  in  society  on  incorporation, 549. 
redemption,  terms  of,  depend  on  rules,  550—556. 
consolidation  clause,  551,  552. 
duration  ol  society  calculated,  550,  551. 
joint  slock  company  mortgagor,  554. 
oh  icriptions  "  and  other  moneys,"  mortgage  to  secure,  553. 
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mortgages  to  incorporated — continued. 
registered  mortgage,  549. 
second  mortgage,  advance  on,  prohibited,  546. 
speculative  investments  permissible,  546. 
transfer  of,  549. 

trust  for  sale,  security  in  form  of,  549. 
mortgages  to  unincorporated, 
form  of,  544. 

made  to  trustees  of  society,  548. 
power  to  lend  on  mortgage,  543. 
property  of  society  vested  in  trustees,  543. 
stranger,  loan  to,  543. 
premiums,  interest  on,  553. 

proof  in  bankruptcy  for  future,  553. 
reconveyance  of  mortgage  to,  559 — 563. 
deed  of,  by  incorporated  society,  563. 

by  unincorporated  society,  563. 
satisfaction,  entry  of,  on  court  rolls,  562. 
statutory  receipt,  form  and  effect  of,  559 — 562,  1318. 
vacation  of  debt  by,  562. 
vesting  of  property  by,  560,  561. 
tacking  further  advances,  561. 
rules,  alteration  of,  after  advance,  binds  mortgagor,  whether,  555, 
556. 

validity  of,  registrar's  certificate  conclusive  as  to, 
556. 
conflict  between  mortgage  deed  and,  550. 
contents  of,  statutory  provisions  as  to,  545. 
discount  on  subscriptions,  allowance  of,  553. 
power  to  determine  amount  payable  on  redemption,  552. 
profits,  allowance  for,  551. 
subscriptions  after  advance,  payment  of,  554. 
stamp  duty  on  securities  of,  1529,  1530. 
transfer  of  mortgage  by,  549. 

winding-up  of,  rights,  &c.  of  mortgagors  on,  556 — 558. 
advanced  member,  contributory  when,  556,  557. 

liability  for  loan  of,  558. 
proceedings  for,  557. 

rules  of  society  continue  in  force  on,  557. 
shares,  paid  up,  at  interest,  withdrawal  of,  557. 

BETTING, 

loan  repayable  out  of  winnings  by,  624. 

BIDDINGS, 

by  mortgagee  at  sale  in  foreclosure  and  redemption  actions,  1039. 
under  order  in  bankruptcy,  1100,  1101. 
under  power,  906. 
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BILLS  OF  EXCHANGE, 

Act,  debenture  may  be  "promissory  note  "  within,  482. 
appropriation  of  consignments  to,   1494—1499.     And  see  Bills  of 

Lading. 
HU  of  sale,  collateral  security  to,  238,  239. 
bottomry  bond,  collateral  security  to,  1501. 
directors  accepting,  without  authority,  471. 
factor,  pledge  of,  by,  1486. 
hen,  holder  of  bill  has  no,  1498. 
merger  by  mortgage  to  secure,  at  maturity,  1448. 
mortgagee  of  chattels  entitled  to  possession  after  taking,  18S. 
specific  appropriation  of,  1498. 
tender  of,  afterwards  dishonoured,  716. 

BILLS  OF  LADING, 

agent,  authority  of,  to  bind  principal,  1497. 

lien  of,  1497. 
agreement  conferring  lien  on,  not  within  Bills  of  Sale  Acts,  202. 
appropriation  of,  to  accepted  bills  of  exchange,  1494 — 1496. 
assignment  after,  of  goods  at  sea,  1495. 
changes  property  without  transmission,  1495. 
appropriation  of,  to  bills  of  exchange  before  acceptance,  1497 — 1499. 
by  attachment,  1497. 

custom  of  trade  as  to  non-delivery  until  pay- 
ment, 1497. 
drawee  has  no  property  in  goods  until  accept- 
ance, 1497. 
may  refuse  to  accept,  1497. 
indorsement  with  notice,  1497. 

without  notice,  1497. 
assignment  of  goods  at  sea,  by  indorsement  of,  1496. 

where  no  bill  of  lading,  1495. 
Bills  of  Sale  Acts  do  not  apply  to,  201. 
changes  the  property,  whether,  1494. 
consignee  must  follow  directions,  1497. 

contract  for  delivery  of,  within  definite  time,  none  implied,  1496. 
equitable  assignment  of  goods,  funds,  &c,  1498. 
forged,  1499. 

indorsoo  of,  not  liablo  for  freight,  1495. 
indorser  of,  may  maintain  action  for  damage,  1495. 
i  1 1 <  1  -  > i  - « ■  1 1  n  ■  1 1 1,  of,  fraudulent,  1496. 
lien,  none  by  holdor  of  bill  of  oxchango,  1498. 
"  order  or  assigns  "  omitted  from,  1499. 
order  to  appropriate  annual  remittances,  1496. 
pledge  of,  l  161,  l  166. 
receipt,  in  form  of,  effect,  1496. 

md,  ;i . - .  -  i ;. *■  1 1 1 1 1 « - 1 1 1  by,  inquiry  n    to  first,  1496. 

Consignee  cannot  roject  cargo  on  non-dolivory  of,  1496. 
I'randulonl  indorsement  of,  1  496. 

puroha  er  under,  preferred  to  indorsoo  of  first,  whon,  1496. 
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secret  trust,  1499. 

specific  appropriation,  what  amounts  to,  1499. 
third  parties,  rights  of,  1499. 

BILLS  OF  SALE, 

abroad,  bills  of  sale  of  goods  not  within  Acts,  203. 

absolute,  excluded  from  operation  of  Act  of  1882...  191. 

accordance  with  the  statutory  form,  229 — 238. 

"  accountant,"  description  as,  248. 

act  of  bankruptcy,  giving  bill  of  sale,  when  amounts  to,  583. 

action  for  damages  for  wrongful  registration,  203. 

address  of  grantor  in  affidavit,  247. 

of  witness  to  bill  of  sale,  238,  247,  248. 
affidavit  on  registration,  243 — 249. 

ambiguities,  &c.  in,  may  be  remedied  by  reference  to  bill  of 

sale,  245. 
before  whom  to  be  sworn,  244,  245. 
date  of  execution  must  be  stated  in,  245. 
description  of  grantor,  247 — 249. 
as  to  name,  247. 

occupation,  248,  249. 
residence  or  address,  247. 
mistake  in,  effect  of,  248. 
where  several  grantors,  246. 
description  of  attesting  witness,  248. 
due  execution  and  attestation  to  be  stated  in,  245. 
false  statement  in,  perjury,  244. 
filing  of,  243,  244. 
mistake  in,  cannot  be  rectified,  251. 
affidavit  on  renewal  of  registration,  249,  250. 
after- acquired  chattels,  assignment  of,  generally,  211 — 213. 
intention  to  include  must  be  clear,  212. 
must  be  ascertainable,  212,  213. 
void  except  as  against  grantor  by  Act  of  1882... 210. 
except  as  to  substituted  chattels,  216. 
agreement,  accompanying  deposit  of  goods,  196. 

building,  licence  to  seize  materials  on  default,  199. 
collateral,  not  a  "  defeasance,"  228,  239. 
not  part  of  consideration,  22S. 
conferring  lien  on  bills  of  lading,  202. 
conferring  "  right  in  equity,"  meaning  of,  200. 
for  bill  of  sale,  199,  200. 

consideration,   good,    for  subsequent  bill    of    sale, 

200. 
parol,  199. 

written,  requires  registration,  199. 
hiring,  196—198. 
not  to  register  bill  of  sale,  239. 
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apparent  possession  under  Act  of  1878... 217 — 220. 
abolition  of  doctrine  as  to,  218. 
avoidance  under,  formerly,  218. 
exclusion  of  doctrine,  generally,  218 — 220. 

by  possession  of  grantee,  218,  219. 
receiver,  220. 
sheriff,  220. 
by  satisfaction  of  bill  of  sale,  220. 
assignment  of  bill  of  sale  does  not  require  registration,  252. 
of  chattels  is  bill  of  sale,  generally,  194. 
difference  between,  and  licence  to  seize,  199. 
for  benefit  of  creditors,  not  a  bill  of  sale,  202. 
of  machinery,  205 — 207. 
assurance,  documentary,  is  a  bill  of  sale,  196. 
attestation  of  bill  of  sale,  affidavit  must  state,  245. 

by  solicitor,  not  required  by  Act  of  1882... 

241. 
"  duly  attested,"  meaning  of,  240. 
attesting  witness,  affidavit  must  describe,  243  et  seq. 

attestation  clause  must  describe,  238. 
credible,  must  be,  241. 
attorney,  power  of,  deemed  a  bill  of  sale,  when,  198. 

execution  of  bill  of  sale  under,  240. 
attornment  clauses  bring  mortgages  within,  201.     And  see  Attorn- 
ment. 
auction,  memorandum  of  sale  at,  when  a  bill  of  sale,  196. 
authority  to    take    possession  of    chattels  is  a  bill  of  sale,    198, 

199. 
avoidance  of  successive  bills  of  sale,  242. 

of  unregistered  bill  of  sale,  241. 
bankruptcy,  act  of,  giving  bill  of  sale,  when,  577  et  seq. 
order  and  disposition  in,  254. 
seizure  on  grantor's,  220,  222. 
"  beneficial  owner,"  assignment  as,  avoids  bill  of  sale,  236. 
bill  of  exchange,  defeasance  of  bill  of  sale,  when,  238,  239. 
good,  though  bill  of  sale  void,  239. 
power  to  seize  not  suspended  by  taking,  188. 
bill  of  lading  not  a  bill  of  sale  within  Acts,  201. 
"bill  of  salo,"  interpretation  of  term,  190. 
bonus,  addition  of,  to  loan,  allowed,  whether,  233. 

retention  of,  out  of  loan,  avoids  bill  of  salo,  226,  227. 
book  debts  not  "  chattels"  within  Ads,  208. 
bottomry  bond,  operation  of  bill  of  sale  by  way  of,  1501. 
brew  i  -  Lea  e,  when  a  bill  of  sale,  198. 
building  agreement  with  forfeiture  clause,  199. 
I, 'i  ii..     ,  trail  fere  in  course  of,  not  "within  Acts,  202. 
"by  way  of  security,"  190. 

cancellation  of,  '_'."):;. 
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chattels,  personal — 

after- acquired,  assignment  of,  211 — 213. 

description  of,  specific,  necessary,  231,  232. 

distress  by  landlord  on,  bill  of  sale  no  protection  against,  222 — 
224. 

meaning  of,  for  purposes  of  the  Acts,  204. 

choses  in  action  are  not,  208. 

title  to,  grantee  can  only  pass  his  own,  252. 

chattels  real  should  not  be  included  in  bill  of  sale,  230. 

choses  in  action  are  not  within  Acts,  208. 

clerical  error  in  affidavit,  248. 

in  bill  of  sale,  227. 

in  copy  of  bill  of  sale,  243. 

in  schedule  to  bill  of  sale,  215. 

"clerk,"  whether  sufficient  description  of  occupation,  248. 

collateral  agreement  not  a  "declaration  of  trust,"  194,  238. 

not  part  of  consideration,  228. 

collateral  security  not  a  "  defeasance,"  238,  239. 

to  bill  of  exchange,  238,  239. 

company,  bill  of  sale  given  by,  good,  231. 

occupation  of,  need  not  be  stated,  248. 

stock  and  shares  in,  are  not  within  the  Acts,  208. 

compound  interest,  reservation  of,  avoids  bill  of  sale,  232. 

consideration,  statement  of,  226 — 228. 

bonus,  226,  227. 

clerical  error  in,  227. 

collateral  agreement,  239. 

misstatement  of,  what  amounts  to,  226,  227. 

"  now  owing,"  meaning  of,  227. 

"now  paid,"  meaning  of,  227,  228. 

retainer  of  part  of,  for  interest,  226. 

sufficient,  what  is,  227,  228. 

under  307.,  avoids  bill  of  sale,  228. 

consolidation  of  bill  of  sale  with  mortgage  of  land,  none,  857. 

copies  of  bill  of  sale  admissible  as  evidence,  251. 

clerical  errors  in,  243. 

filing  of,  244,  252. 

registrar  must  furnish  on  payment,  251. 

true,  what  is,  243. 

covenant,  action  on,  in  invalid  bill  of  sale,  229. 

seizure  on  breach  of,  220,  221. 

covenants,  what  may  be  inserted  in  bill  of  sale,  233 — 236. 

creditors'  trust  deed  excepted  from,  201,  202. 

debentures  of  companies  excepted,  209. 

trust  deed  to  cover  excepted,  209. 

decisions  under  former  statutes  applicable,  190. 

declaration  of  trust,  194,  238. 

default  in  payment,  seizure  on,  220,  221. 

VOL.  II. — R.  3  E 
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default  in  performance  of  covenants,  220 — 222. 
defeasance,  collateral  security  is  not  a,  238,  239. 
must  be  deemed  part  of,  238. 
registered,  241. 
re-registered,  249. 
promissory  note,  when  deemed  a,  239. 
definition  of  bill  of  sale,  193,  194. 
delivery  of  chattels,  mortgage  on  or  after,  -whether  within  the  Acts, 

192,  193. 
delivery  order  of  goods  not  within  Acts,  203. 
demand,  repayment  on,  covenant  for,  avoids  bill  of  sale,  233. 
deposit  of  goods,  memorandum  accompanying,  191,  202. 
description  of  attesting  witness,  238. 

of  chattels  in  schedule,  what  sufficient,  214,  231,  232. 
of  grantor  in  affidavit,  245 — 249. 
of  parties  in  bill  of  sale,  230,  231. 
distress  for  rent,  222—224. 
for  taxes,  &c,  224. 
instruments  giving  power  of,  667. 
seizure  on  grantor  suffering,  220,  222. 
entry  of,  satisfaction  on  register,  253. 
equitable  right,  agreement  conferring,  200. 
'    evidence,  office  copy  is,  of  registry  under,  251. 
execution,  affidavit  must  state  date  of,  245. 

levied  on  goods  of  grantor,  seizure  on,  221,  224. 
factory,  definition  of,  206. 
fixtures  assigned  with  land  are  not  within  Acts,  207. 

separately  assigned  or  charged,  are  within  Acts,  204. 

what  arc,  205. 
substituted  for  others  specifically  charged,  216. 
foreign  parts,  bills  of  sale  of  goods  in,  not  within  Acts,  203. 
form,  statutory,  of  bill  of  sale,  229—238. 

avoidance  of  bill  not  in  accordance  with,  229. 
"  beneficial  owner,"  assignment  as,  avoids  bill  of  sale,  236. 
bonus,  provision  for  payment  of,  233. 
company  may  givo  or  tako  bill  of  sale,  231. 
consideration,  statement  of ,  231. 
covenants,  what,  may  bo  inserted  in,  233 — 236. 
description  of  attesting  witness,  238. 
of  chattels  assigned,  231. 
of  parties  to  deed,  230. 
inl'  rest,  rate  of,  must  be  specifically  stated,  232,  233. 
ilmenl  .  principle  and  interest  repayable  by,  233. 

proviso  that  whole  debt  shall  be  payable  on  non- 
payment of  an  instalment,  23 1. 
maintenance  and  def<  ai  ance  of  seourity,  terms  for,  234,  235. 
powei    of   •  is  are,  in  <  1 1  ion  of  express,  --J7. 
|iim\  i  io  limiting,  237,  '-';;s. 
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form,  statutory,  of  bill  of  sale — continued. 

recitals,  insertion  of,  231. 

time  for  repayment  must  be  certain,  234. 

title,  full  covenants  for,  not  allowed,  236. 
form  of  register,  243. 

fraudulent  removal  of  chattels,  seizure  on,  220,  222. 

to  avoid  distress,  225. 
further  assurance,  covenant  for,  allowable,  236. 
future  advances,  bill  of  sale  given  to  cover,  232. 
"  gentleman,"  whether  sufficient  description  of  occupation,  248. 
growing  crops,  assigned  with  land,  are  not  within  Acts,  207. 

separately  assigned,  are  within  Acts,  204,  205. 
hire  and  purchase  agreements,  196,  198. 
imported  goods,  securities  on,  not  bills  of  sale  within  Acts,  190,  209, 

210. 
India  warrants  not  bills  of  sale  within  Acts,  201. 
injunction  to  restrain  seizure,  225. 

imported  goods,  securities  on,  not  within,  Acts,  190,  209,  210. 
inspection  of  register,  252. 

instalments,  stipulation  as  to  repayment  by,  233. 
insurance,  covenant  to  pay,  may  be  inserted  in  bill  of  sale,  235. 
instruments,  what  are,  within  Acts,  190 — 201. 

what  are  not,  within  Acts,  201 — 203. 
interest,  capitalization  of,  not  allowed,  135. 

covenant  to  pay,  allowable,  233,  234. 
rate  of,  how  may  be  calculated,  234. 

must  be  specifically  stated,  232,  233. 
inventory,  a  bill  of  sale  within,  whether,  194,  198. 

on  schedule  to  bill  of  sale,  210,  213,  214. 
B'eland,  Acts  do  not  apply  to,  190. 
lapse  of  security,  by  neglect  to  re-register,  249,  250. 
letters  of  hypothecation  of  imported  goods,  190,  209,  210. 
licence  to  seize  chattels,  198,  199. 
local  registration,  244. 
machinery,  205 — 207. 
marriage  settlements  excepted  from,  202. 
maintenance  of  security,  insertion  of  terms  for,  234,  235. 
Merchant  Shipping  Act,  transfers  under,  202. 
mistake  in  description  of  grantor,  230. 

statement  of  consideration,  226  et  seq.,  231. 
"  now  owing,"  consideration  stated  as,  227. 
"  now  paid,"  consideration  stated  as,  227. 
occupation  of  attesting  witness,  247. 

of  grantor,  246. 
order  and  disposition  in  bankruptcy,  254. 
parol  agreement  for  bill  of  sale,  199,  200. 

declaration  of  trust,  194. 

mortgage  of  chattels,  193. 

3  e2 
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partnership,  share  in,  is  not  within  Acts,  208,  508. 

personal  chattels  defined,  203. 

pledge,    memorandum    accompanying,    not  within    the   Acts,    191, 

202. 
policy,  general,  of  the  Acts,  189. 
post-nuptial  settlement,  202. 
power  of  attorney,  a  bill  of  sale  •within  Acts,  198. 

execution  of  bill  of  sale  under,  240. 
power  to  seize  chattels,  exerciseable,  when,  220 — 224. 

restriction  on,  221,  224,  225. 
priority  of  bills  of  sale,  243,  1282—1286. 
after-acquired  chattels,  1284. 
business,  sale  of  goods  in  course  of,  1284. 
concealment  of  prior  bill  of  sale,  1284. 

notice  of  prior  bill  of  sale,  unregistered,  immaterial,  1283,  1284. 
possession  gives  no  priority,  1282,  1283. 
registration,  immediate,  necessary  to  ensure,  1282. 
rule  where  both  bills  are  by  way  of  security,  1283. 

prior  bill  is  absolute,  1283. 
statutory  provision  as  to  priority,  12S2. 
promissory  note  given  with  bill  of  sale  is  a  "  defeasance,"  when, 

239. 
public-house,  licence  to  seize  chattels  in  lease  of,  198. 
rates,  covenant  to  pay,  allowable  in  bill  of  sale,  235. 

distress  for,  bill  of  sale  no  protection  against,  224. 
power  to  seize  on  defatdt  of  payment  of,  221. 
reasonable  excuse  for  non-production  of  receipt  for  rent,  224. 
receipt  for  rent,  rates,  taxes,  &c,  seizure  on  non-production  of,  220, 

224. 
receipt  with  inventory,  within  Acts,  194 — 190. 
rectification  of  register,  251. 

time  for,  251. 
reconveyance,  253,  1408. 
register,  form  of,  250. 

rectification  of,  251. 
registrar,  244. 
registration,  local,  244. 
modo  of,  243. 
renewal  of,  necessity  for,  249. 

omission  of,  how  rectified,  250. 
surely  discharged  by  creditor  not  obtaining,  86. 
removal  of  chattels  under,  220,  224,  225. 
renewing  bills  of   ale  to  avoid  statute,  242,  248. 
rent,  covenant  to  pay,  allowable  in  Kill  of  sale,  235. 
di  fcri      for,  bill  of  sale  no  protection  against,  222. 

■  Izure  mi  Qon-productiou  of  reoeipl  for,  224. 
repair,  covenant   fco,  and  replace  chattels,  allowable  in  hill  of  sale, 
235,  236. 

re  idence  of  grantor  and  witness  to  be  desoribed  in  affidavit,  243, 
215-  249, 
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retainer  of  consideration  for  oxpenses,  227. 

interest,  226. 
right  in  equity,  agreement  conferring,  200. 
re-registration  after  every  five  years,  249. 

transferee  must  re-register,  253. 
sale  of  chattels  under,  225. 

on  hire  system,  agreements  for,  196 — 198. 
power  of,  not  incorporated  in  hills  of  sale,  236,  237,  888. 
statutory  powers  of,  not  imported  into  hill  of  sale,  236. 
satisfaction,  entry  of,  253. 
schedule  or  inventory  to  bill  of  sale,  210,  213,  214. 

description  of  goods  in,  what  sufficient,  214. 
operation  of  deed  may  be  limited  by,  214. 
not  extended  by,  213. 
Scotland,  Acts  do  not  apply  to,  190. 
seizure,  power  of,  express,  allowable,  whether,  236,  237. 
restriction  on,  220  et  seq. 
wrongful,  damages  for,  226. 
settlements  of  chattels,  on  marriage,  202. 
post-nuptial,  202. 
severable  contracts,  198. 
sheriff's  possession,  220. 

ships,  assignments,   &c.  of  shares  in,  not  within  Acts,   201,   202, 

261. 
stamp  duty,  1532,  1536. 
substituted  chattels,  286. 
successive  bills  of  sale,  249. 
surety  discharged  by  omission  to  register,  86. 
taxes,  bill  of  sale  no  protection  against  distress  for,  224. 
time  for  registration,  241. 
title,  covenants  for,  full,  not  allowed  in  bill  of  sale,  236. 

grantor  of  chattels  can  only  pass  his  own,  252. 
trade  machinery  deemed  to  be  personal  chattels,  205 — 207. 

articles  excepted  from  definition,  207. 
transferee  need  not  register  transfer,  252. 
"true  copy"  of  bill  of  sale  must  be  filed,  243. 
"  true  owner,"  bill  of  sale  must  be  given  by,  215,  216. 
trust,  declaration  of,  must  be  registered,  238. 

deed  for  benefit  of  creditors  not  within  Acts,  202. 
"tutor,"  description  as,  249. 

unregistered,  good  for  purposes  of  proof  in  administration,  1112, 
vacation  of  bill  of  sale,  253. 
variations  from  statutory  form,  229. 
vendor's  lien  not  within  Acts,  207. 
warrants  for  delivery  of  goods  not  within  Acts,  201. 
wife,  apparent  possession  of  goods  of,  218. 
witness,  description  of,  238. 

solicitor  need  not  be,  under  Act  of  1882... 241. 
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BISHOP, 

power  of,  to  charge  benefice  in  his  diocese  to  provide  parsonage,  443. 

BLANK, 

debentures  in,  486,  487. 

BOND, 

addition  to  debt  of  security,  not  allowed,  1151,  1152. 
bottomry,  1500 — 1512.     See  Bottomry. 
debenture,  489. 
forfeiture  by  non-payment  of  mortgage-money,  68. 

relief  against,  in  equity,  68. 
instalment,  non-payment  of,  68. 
interest  beyond  penalty  not  allowed,  67,  68. 
land  charged  by,  whether,  972. 
merger  of,  paid  off  by  tenant  for  life,  1434. 
of  joint  stock  company,  489. 
of  municipal  corporation,  445 — 447. 

of  railway  company,  depositee  of,  not  entitled  to  foreclosure,  282. 
specialty  debt  created  by,  9. 
stamp  duty,  1536,  1537. 
tacking  bond  debt,  1234. 

interest,  what  allowed,  68. 

BONUS, 

bill  of  sale,  avoided  by,  whether,  233. 

consideration  for  not  stating,  226,  227. 
company  cannot  give  shares  by  way  of,  as  inducement  to  take  deben- 
tures, 471. 
life  policy,  mortgage  of,  whether  passes,  293. 

novation  by  receipt  for  premiums  on,  1455. 
mortgagee  entitled  to,  whether,  18,  1145 — 1147. 
agreements  for,  generally  void,  1145,  1146. 
claim  for,  form  of,  1H7. 
deduction  of,  from  loan,  1146. 
instalments,  default  in  payment  of,  1147. 
reversionary  interest  falling  in,  of,  1146,  1147. 
settled  account  allowing,  set  aside,  1146. 
stock  mortgago  entitles  lcndor  to  declared,  37. 

BOOK  DEBTS, 

appr"]ni;i1  ion  to,  of  monoys  rccoivcd  under  mortgago,  1213. 
Bills  of  Bale  Acts  do  not  include  as  "  chattels,"  208. 

BOOKS 

of  company,  deb*  ature  1  tolders  cannot  soizo,  1120. 

\  er  not  entitled  to,  496i 
of  olicitor,  decea  ed,  entries  in,  evidence,  when,  1023. 

BOEOUGH  ENGLIBH, 

pi  demption  Action  by  heir,  698< 
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BORROWING  POWERS, 

of  building  societies,  458 — 460. 

of  charity  trustees,  423,  424. 

of  company,  469  et  scq.     See  Company. 

of  county  council,  449,  450,  454,  455. 

of  friendly  societies,  463. 

of  municipal  corporation,  445 — 447. 

of  parish  councils,  455. 

of  poor  law  guardians,  450 — 452. 

of  prison  authorities,  449. 

of  railway  company,  465. 

of  school  board,  455 — 457. 

under  Public  Health  Acts,  447,  448. 

BOTTOMRY  AND  BOTTOMRY  JBOND, 
Admiralty  jurisdiction,  1512. 

agent  of  ship,  bond  bad  if  taken  with  notice  that  there  is,  1510. 
may  be  taken  by,  1507. 
master  acts  only  as,  1505,  1506. 
agreement  for  bond  enforceable,  1501. 
assignment  of,  1500. 

bill  of  exchange  for  repairs  does  not  operate  by  way  of,  1501. 
bill  of  sale  may  operate  by  way  of,  1501. 
capture  in  war  overrides  bondholder's  rights,  1512. 
cargo,  consignee  of,  may  take,  1507. 

hypothecation  of,  by  bond,  1501. 
master  not  supercargo,  1505. 
not  charged,  unless  mentioned  in  bond,  1502. 
ship  and  freight  are  first  liable,  1502. 
shipowner's  liability  as  to,  included  in  bond,  1502. 
collateral  security,  bills  of  exchange  given  as,  1501. 
collision,  damage  by,  priority  of  lien  for,  1511,  1512. 

rights  of  bondholder  to  compensation  for,  1504. 
commission,  reduction  of  exorbitant,  1508. 
conflict  of  laws,  1501. 
debt,  subsisting,  bond  cannot  be  given  for,  1506. 

may  be  given  for  advance  to  pay  off,  1503. 
discharge  of  bond,  1512. 
enforcement  of  bond,  1512,  1513. 
costs,  1513. 
jurisdiction,  1512. 
order  for  sale  of  ship,  1513. 
procedure,  1513. 
execution  of  bond  on  land,  valid,  1500. 

time  for,  1501. 
foreign  port,  bond  may  be  given  in,  1509. 
form  of  bond,  1500,  1501. 
fraud  of  owner,  relief  against,  1510,  1511. 
freight,  authority  to  hypothecate,  1501. 
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BOTTOMRY  AND  BOTTOMRY  BOND— continued: 

home  port,  restrictions  on  bonds  given  in,  1509. 

interest,  at  what  rate  allowed,  1508. 

laches,  loss  of  priority  by,  1511. 

last  bond  has  priority,  1511. 

managing  owner,  authority  of,  to  give  bond,  1504. 

maritime  risk  essential  to  bottomry,  1507,  1508. 

intention  to  incur  impbed,  when,  1508. 
part  of  voyage  only  completed,  1508. 
marshalling,  1511. 

master,  authority  of,  to  give  bond,  1505. 
communication  with  owner,  1505. 
liability  of,  personal  on  bond,  none,  1504. 

of  shipowner  for  costs  of,  1506. 
lien  of,  priority  of,  1511. 
purchase  of  ship  by,  1504. 
sale  of  ship  by,  1505. 
mortgage  of  ship,  priority  over,  1510. 
necessity  for  repairs  essential  to,  1509,  1510. 
inquiry  by  lender  as  to,  1509. 
meaning  of  expression,  1510. 
negotiability  of  bond,  1500. 

personal  credit,  advance  on,  cannot  operate  by  way  of,  1503,  1506. 
premiums,  reduction  of  exorbitant,  1508. 
renewal  of  bond  not  allowed,  1504. 
salvage,  lien  for,  has  priority  over  bond,  1511. 
set-off  by  charterers  of  ship,  none,  1543. 
ship  charged  by  bond  with  rigging  and  stores,  1501. 
credit  of,  advance  must  be  on,  1503. 
debtor  to,  taking  bond,  1507. 
loss  of,  discharge  of  bond  by,  1512. 

right  of  bondholder  on,  1503,  1504. 
shipowner,  bond  may  be  given  by,  1504. 

communication  with,  by  master  boforo  giving  bond,  1505. 
personal  liability  of,  on  bond,  none,  1503. 
to  cargo  owner,  1502. 
supplies  already  furnished,  bond  cannot  be  given  for,  1510. 
timo  for  payment,  postponement  of,  avoids  bond,  1503. 
transfer  of  property  by  bond,  none,  1502. 
validity  of,  determined  by  general  maritimo  law,  1501. 

except  if  'jivi'ii  liy  master  of  foreign  ship,  1502. 
voyage,  abandonment  of ,  not  discharge  of  bond,  1512. 
wag'  3,  Li  ii  tor,  has  priority  oyer  bond,  1511. 

BOVILI/S  A<  T. 

mortgages  undor,  605—607. 

BBEWEE'S  LEASE, 
bill  ol  Bale,  when,  198, 
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BRIDGES, 

mortgages  for  erection  and  repair  of,  449. 

BUILDER, 

possession  by,  reputed  ownership,  whether,  185. 

BUILDER'S  AGREEMENT, 
bill  of  sale,  199. 

licence  to  seize  on  bankruptcy  in,  void,  591. 
order  and  disposition,  183. 

BUILDING, 

sale  by  mortgagee  under  power  apart  from,  902. 

BUILDING  SOCIETIES.    See  Benefit  Building  Societies. 

BURIAL  ACTS, 

mortgages  under,  452. 

BUSINESS, 

bankrupt  carrying  on,  with  consent  of  trustee,  187. 
possession  of  goods  by,  in  course  of,  184. 
Bills  of  Sale  Acts  do  not  apply  to  transfers  in  course  of,  202. 
borrowing  powers  of  company  implied  from  nature  of,  468. 

of  partner  limited  by  nature  of,  503. 
factor,  pledge  by,  in  ordinary  course  of,  1498. 
goodwill  included  in  mortgage  of,  118. 
loss  by  mortgagee  carrying  on,  1205. 
manager  of,  appointment  of,  932 — 939.     See  Manager. 
mortgagee  in  possession,  carrying  on,  801. 
receiver  carrying  on,  expenses  of,  954. 
sale  by  mortgagor  of  goods  in  course  of,  670. 

CALLS, 

mortgage  of  arrears  of,  498. 

second  call  cannot  be  made  to  prejudice  of  mortgagee,  498. 
mortgage  of  future,  497,  498. 

effect  of,  498. 

foreclosure  of,  14,  497,  1001. 

form  of,  statutory,  497. 

power  to  make,  memorandum  must  give,  497. 
what  words  will  give,  497,  498. 
mortgagee  of  shares  liable  to  pay,  when,  276,  277. 
winding-up  determines  directors'  power  to  make,  498. 

CANAL  COMPANY, 

borrowing  powers  of,  465. 

"  undertaking,"  mortgage  of,  by,  effect  of,  490 — 493. 

CANCELLATION, 
of  bill  of  sale,  253. 
of  entry  on  land  registry,  39. 

of  mortgage  deed  discharges  security,  whether,  1402. 
of  voluntary  settlement,  mortgagee  cannot  require,  605. 
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CANONRY, 

mortgage  of  profits  of,  whether  valid,  439. 

under  Ecclesiastical  Commissioners  Act,  443,  444. 
receiver  of,  932. 

CAPTURE  OF  SHIP, 

effect  of,  on  mortgages  and  other  charges,  1512. 

CARGO, 

arrest  of,  for  wages  due,  1393. 

master's  lien  not  affected  by,  1514. 
bottomry  bonds  on,  1501  et  seq.     See  Bottomry. 
communication  with  owner  of,  before  sale,  &c,  1514. 
consignee  cannot  reject  on  account  of  non-delivery  of  bill  of  lading, 

1496. 
equitable  assignments  of,  1494 — 1499.     See  Bills  of  Lading. 
Hen  of  owner  of,  on  ship,  general  average  excludes,  1394. 
Hen  on,  of  seamen  for  wages,  none,  1393. 

of  shipowner  for  hire  of  vessel,  1398,  1399. 
for  salvage  paid,  1393,  1394. 
none,  when,  1399. 
mortgage  of,  273,  274. 

"  appurtenances,"  word,  does  not  pass,  to  mortgageo  of  ship, 

260,  261,  273. 
future  cargo,  273. 

master  has  no  power  to  mortgage,  273. 
notice  to,  by  mortgagee  of,  274. 
registration  of,  not  necessary,  273. 
respondentia,  1513,  1514. 
notice  by  mortgagee  of,  1273. 

CERTIFICATE, 
of  Master, 

accounts  after,  1140,  1141. 
confirmation  of,  1026. 
interest,  computation  of,  after,  1029. 
objections  to,  1033. 

receipt  of  rents  after,  1033,  1048,  1140. 
of  mortgage  of  ship,  giving  power  to  mortgage,  261. 
of  registry  of  ship,  257. 

pledge  of,  void,  257,  258. 
of  shares  in  company,  deposit  of,  by  way  of  security,  277 — 283. 

by  trustee,  1320. 
under  Building  Societies  Acts,  560. 
( lopyhold  Acts,  386. 
Friendly  Societies  Acts,  566. 
Enclosure  Acts,  884. 
Land  Transfer  Acts,  i<>. 
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CESTUIS  QUE  TRUST, 

action  may  be  brought  by,  for  foreclosure,  997. 
charging  orders,  entitled  to  information  as  to,  1360. 
deposit  of  deeds  by  trustee,  is  subject  to  rights  of,  405,  1238. 
foreclosure  action  by,  997,  1005. 
mortgage  by,  to  trustee,  606. 
redemption  action  by,  699. 
trustees  represent,  in  foreclosure  actions,  1006. 
in  redemption  actions,  721. 

CHAMBEES, 

accounts,  reference  of,  to,  1137. 

CHAMBERS  IN  INNS  OF  COUET, 
benchers'  local  jurisdiction  over,  999. 
foreclosure  of  mortgage  of,  1000. 

CHAMPERTY, 

assignment  by  mortgagee  pendente  lite,  is  not,  794. 
by  mortgagor  pendente  lite,  is  not,  633. 
contract  for  purchase,  setting  aside,  of,  by  mortgagee,  is  not,  794. 

CHANCERY  DIVISION, 

administration   action    in,    1105 — 1108.      See    ADMINISTRATION    OF 

Assets. 
Bankruptcy  Court,  power  of,  to  stay  proceedings  in,  1076,  1078. 

transfer  to,  of  action  commenced  in,  1109. 
foreclosure  actions  assigned  to,  1015. 
redemption  actions  assigned  to,  725. 
winding-up  of  companies,  jurisdiction  in,  1120. 

CHARGE, 

agreement  for  mortgage  creates  equitable,  42,  50 — 54.     See  Equit- 
able Mortgage. 
charging  order,  created  by,  nature  of,  1364,  1365. 
debentures,  priority  of,  secured  by  first,  1287. 

secured  by,  nature,  &c,  of,  478. 
declaration  of  trust  creates  equitable,  52. 
equitable,  created  by  agreement  for  mortgage,  42,  50 — 54. 
mortgage  of  equity  of  redemption,  42. 
power  of  attorney,  52. 

undertaking  to  hold  title   deeds   as   security, 
53,  65. 
judgment  creates,  when,  648. 

postponed  to  equitable,  1348. 
lis  pendens  does  not  create,  1323. 
merger  of,  by  union  of  estates,  1431 — 1446. 
of  lower  in  higher,  1446 — 1450. 
See  Merger. 
mortgage  creates,  9. 
not  amounting  to  equitable  mortgage,  no  foreclosure  of,  6,  13,  995. 
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CHAKGE— continued. 

of  annuity  on  real  estate,  410 — 414. 

corpus  or  income  charged,  whether,  410 — 413. 
devise  "  subject  to"  annuity,  412. 
direction  to  raise  annuity  out  of  rents,  &c,  412. 
distress  and  entry,  effect  of  powers  of,  410. 
failure  of  fund  set  apart  for  payment,  411,  412. 

where  residue  also  charged,  413. 
tenant  for  life  and  remainderman,  as  between,  411. 
deficiency  to  be  made  good  out  of  corpus,  413. 
of  corporation  lands,  446. 
of  debts, 

authorizes  mortgage  of  realty,  406. 

exoneration,  how  affected  by,  under  former  law,  754,  755. 

under  Locke  King's  Act,  &c.,  773. 
marshalling,  how  far  affected  by,  781,  785. 
merger,  how  affected  by,  1445. 
of  legacies, 

authorizes  mortgage  of  realty,  406. 
what  amounts  to,  409,  410. 
of  police  rates,  not  interest  in  lands,  540. 
pari  passu,  series  of  debentures  creating,  478. 
power  to,  authorizes  mortgage,  426. 
separate  property  of  married  woman,  how  created,  329. 
statutory,  for  commutation,  &c,  of  tithes,  1369. 
for  enfranchisement  of  copyholds,  1370. 
for  land  improvement  and  drainage,  1370,  1371. 
under  judgment,  extent  of,  against  mortgagee,  1351. 
vesting  order  subject  to,  1422. 

CHAEGING  OEDEE, 

annuity  chargeable  by,  1363. 

anticipation,  restraint  on,  prevents,  how  far,  339,  1360. 

application  for,  how  made,  1358,  1360. 

Dank  of  England,  service  on,  of,  1362. 

beneficial  interest  only  of  debtor  charged  by,  1364. 

cash  in  Court  chargeable  by,  1363. 

cestui  que  trust  entitled  to  information  as  to,  1360. 

charge,  nature  of,  created  by,  1364,  1365. 

"  company,"  meaning  of,  1362,  1363. 

shares  in,  chargeablo  by,  1362,  1363. 
contingent  interest  may  bo  charged,  1359,  1363. 
costs  of,  payable  by  debtor,  1361. 
right  <>f  trustees  to,  1365. 
death  of  defendant  before  order  nisi,  1361. 
ili-lii  urn- 1  be  enforceable,  L36 1. 
discharge  of  order  nisi,  1361 ,  L862. 
discretion  as  to  granting,  L361. 
dividends,  paymenl  of,  on  hind  charged,  L365. 
re  I raint  on,  1365. 
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CHARGING  OEDEE— continued. 

equitable  execution  effected  by,  1357. 

further  proceedings  on,  creditor  rnay  take,  within  six  months,  1365. 

judgment,  sum  payable  must  be  ascertained  by,  1360. 

notice  to  Paymaster-General,  effect  of,  1362. 

opposition  to,  by  mortgagor,  effect  of,  1297. 

order  absolute,  1361,  1362. 

nisi,  1360. 

title  of,  1361. 
pension,  1363. 

prior  incumbrances  not  affected  by,  1364. 
sale  under,  1365. 
service  of  order  nisi,  1360,  1361. 
shares  in  company,  1358  et  seq. 
"  stock,"  meaning  of,  1362. 
stop  order  in  aid  of,  1361,  1362. 

obtainable  without,  1276. 
suitor's  fund,  annuity  payable  out  of,  1363. 
trust  funds  in  hands  of  debtor  not  chargeable  by,  1364. 
what  property  may  be  charged  by,  1363. 

CHARITY, 

apportionment  of  legacy  payable  out  of  realty  and  personalty,  540. 
marshalling,  540. 
mortgage  of  lands  of,  423,  424. 
mortgage  to  trustees  of,  537 — 542. 
charges  on  tolls,  &c.,  539. 
debentures,  539. 
Mortmain  Acts,  537 — 542. 

will,  gift  of  mortgage  on  realty  by,  formerly  void,  538. 

now  valid,  541,  542. 
CHARTERED  COMPANIES, 
borrowing  powers  of,  464. 

CHARTERPARTY, 
meaning  of,  270. 

mortgagee  bound  by,  made  by  mortgagor,  whether,  264. 
not  bound  to  join  in,  264,  266. 

CHATTELS, 

after-acquired,  mortgage  of,  210 — 213.     And  see  Bnxs  of  Sale. 
appropriation  of  consignments  of,  to  bills  of  exchange,  1494 — 1499. 
assignment  of,  is  bill  of  sale,  194. 

distinction  between,  and  licence  to  seize,  199. 
bailee,  mortgagee  can  recover  possession  from,  188. 
bankruptcy,  what  are,  in,  179. 
Bills  of  Sale  Acts,  189—254.     See  Bills  op  Sale. 
Crown  debts,  when  bind,  1367. 
definition  of,  172. 

execution  by  third  person  ousts  mortgagee's  right  to  possession  of,  188. 
licence  to  seize,  198,  199,  591. 
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CHATTELS  -  con  tinned. 

mortgage  of,  by  parol,  193. 

foreclosure,  right  of,  whether  incident  to,  1000. 
fraiidulent  in  bankruptcy,  177 — 187. 

under  13  Eliz.  c.  5... 175— 177. 
possession,  mortgagee's  right  to,  188. 

retainer  of,  evidence  of  fraud,  173,  175,  176. 
reputed  ownership  in  bankruptcy,  177 — 187.     See  Bantckttttcy. 
retention  of  possession  by  mortgagor,  173,  174. 
clause  for  possession  till  default,  174. 
possession  consistent  with  deed,  174. 
sale  by  mortgagor,  right  of  mortgagee  against  purchaser  on,  118. 
secret  trust  for  mortgagor,  173. 
securities  on,  how  effected,  172. 
trover  for  mortgaged,  188. 
vendor's  Hen  does  not  extend  to,  1375. 

CHATTELS  EEAL.    See  Leaseholds. 

CHEQUE, 

tender  of,  by  mortgagor,  716. 

CHOSE  IN  ACTION, 

Bills  of  Sale  Acts  do  not  apply  to,  208. 
debt,  mortgage  of,  302—311.     And  see  Debt. 
equity  to  settlement  attaches  to,  323. 
interpleader,  311. 

legacy,  mortgage  of,  311 — 313.     And  see  LEGACY, 
notice  of  assignment  of,  303. 

order  and  disposition  clause  in  bankruptcy  does  not  extend  to,  178. 
priority  of  mortgages  o;,  1253  el  seq. 

wife's  husband's  right  to,  322,  323.     See  Married  Women. 
mortgage  of,  under  Malins'  Act,  323 — 326. 

CHRONOMETER, 

passes  to  mortgagee  of  ship  as  "  appurtenance,"  260. 

CIVIL  LAW, 

difforonco  between,  and  common  law  as  to  mortgages,  7. 
equity  follows,  as  to  mortgages,  1 1 . 

CLANDESTINE  MORTGAGES,  45. 

I  I.KRK, 

constructive  notice  by  notice  to  solicitor's,  1327. 
description  as,  in  bill  of  sale,  248. 

0LEBK  OF  THE  PEACE, 

emoluments  of,  not  assignable,  299. 

OO-DEBTOES, 

joint  and  several  covenants  by,  964,  965. 

1  ■,'    i  i"lii    conferred  on,  by  Mercantile  Law  Amendment  Act,  96, 
103. 
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CO-DEFENDANTS, 

accounts,  how  far  binding  on,  1141,  1142. 
contribution  between,  for  costs,  1141. 
lis  pendens  protects  rights  of,  1322. 

COGNOVIT, 

stamp  duty  on,  1521. 

COINAGE, 

tender  of  mortgage  monoys  to  be  made  in  what,  715. 

COLLATERAL  ADVANTAGE, 

mortgagee  cannot  stipulate  for,  14 — 19. 

COLLATERAL  AGREEMENT, 

Bills  of  Sale  Acts,  whether  extend  to,  194,  228,  238. 
constructive  notice  through,  1311. 
unregistered,  to  mortgage  of  ship,  260. 

COLLATERAL  SECURITY, 

bill  of  exchange  given  as,  to  bottomry  bond,  1501. 

bill  of  sale  given  as,  to  bill  of  exchange,  238,  239. 

building  society  may  take,  546. 

church  living,  avoidance  of  mortgage  of,  does  not  vitiate,  440. 

composition  by  debtor  extinguishes,  91,  592. 

exhaustion  of,  by  mortgagee,  188. 

foreclosure,  enforcement  before,  1003. 

sale  under  power  does  not  preclude  mortgagee  from  enforcing,  868. 

separate  deed  of,  advisable,  147. 

stamp  duty,  1521,  1539. 

staying  proceedings  in  action  on,  872. 

surety  discharged  by  creditor  not  realizing,  86. 

entitled  to  benefit  of,  96,  97. 
to  bill  of  sale,  not  a  defeasance,  238,  239. 
vendor's  hen  and,  not  enforceable  together,  1375. 

COLLEGE, 

mortgage  of  estates  of,  444. 

COLLIERY, 

receiver  of,  appointed  in  action  by  mortgagee,  926. 

COLLISION, 

compensation  for,  right  of  holder  of  bottomry  bond  to,  1504. 
maritime  lien  for  damage  by,  1395,  1511,  1512. 

COLONY, 

foreclosure  of  mortgaged  property  in,  sale  in  lieu  of,  1016. 

Limitations,  Statutes  of,  973. 

powers  of  sale,  statutory,  apply  to  land  in,  whether,  885. 

production  of  deeds  by  mortgagee  of  lands  in,  815. 

sale  by  Court  of  property  in,  1016. 

stamp  duty  on  securities  of,  1523. 

vesting  order  as  to  land  in,  1427. 
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COMMISSION, 

bill  of  sale,  retainer  by  grantee  of  part  of  consideration  as,  bad,  226, 

227. 
bonus,  by  way  of,  mortgagee  not  entitled  to,  18,  1145 — 1147.     And 

see  Bonus. 
bottomry  bond,  reserved  in,  1508. 
officers,  charge  on,  bad,  299. 

personal  trouble,  for,  mortgagee  not  allowed,  1192,  1193. 
stamp  duty  on,  none,  1515. 

unpaid  instalments  of  principal,  commission  on,  allowable,  1147. 
"West  India  mortgages,  1193. 

COMMISSIONEBS, 

concurrence  of,  not  required  in  mortgage  by  tenant  for  life  under 
Inclosure  Acts,  384. 

COMMISSIONEES  CLAUSES  ACT, 
mortgages  under,  448,  449. 

COMMITTEE  OP  LUNATIC, 

allowance  of,  not  assignable,  363. 

power  of,  to  mortgage  lunatics'  lands,  356—363.     Sec  Lunatic. 

COMMON  LAW, 

conditions  strictly  enforced  by,  4,  8. 
mortgages  originally  recognized  by,  1 — 5. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT, 
mortgages  under,  465. 

COMPANY, 

adoption  of  loan  contracted  before  formation  of,  472. 
alteration  of  memorandum  of  association,  468. 
bill  of  salo  given  by,  231. 
bonds  of,  creating  no  charge  on  assets,  489. 

stamp  duty  on  indorsement  of,  1526. 
books  of,  debenture  holders  cannot  seize,  1120. 

receiver  not  entitled  to,  472. 
borrowing  powers  of,  464 — 472. 
chartered  companies,  464. 
joint-stock  companies,  467 — 172. 
articles  cannot  give,  469. 

may  limit  amount,  470. 

regulate  mode  of  exercising,  470. 
vest  power  in  directors,  471. 
banking  companies  have  implied,  468. 
bonus  shares,  as  inducement  to  take  debentures,  gift  of,  by, 

171. 
busine    ,  implication  of  power  from  nature  of,  468. 

debenture    ,   power  !o  issue,    177.       Sir   IMOKKNTUKEH. 

debenture  stock,  power  to  issue,  488,  489i 

d©b1  incurred  before  incorporation,  mortgage  for,  '168. 
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COMPANY—  continued. 

borrowing  powers  of — continued. 

joint- stock  companies — continued. 

deposit  of  deeds,  mortgage  by,  469. 
directors,  articles  may  vest  power  in,  471. 

concurrent  powers  of,  and  company,  472. 
liability  of,  for  improper  exercise  of,  471. 
mortgage  by,  to  one  of  themselves,  472. 
ratification  of  ultra  vires  loan  to,  472. 
discount,  issue  of  debentures  at,  470. 
discount  value,  director  may  take  debentures  at,  472. 
equitable  charge,  whether  authorized,  469. 
express  powers,  memorandum  of  association  may  give,  467. 
extent  of,  generally,  468. 

limitation  by  memorandum  of  amount  to  be  borrowed,  468. 
loan  companies,  statutory  powers  of,  477. 
memorandum  only  gives,  465. 
objects  as  defined  by  memorandum  may  give,  267. 
re-borrowing,  power  of,  469. 

special  resolution  may  prescribe  mode  of  exercising,  470. 
time  when  powers  may  be  exercised,  469. 
borrowing  powers  of  railway  and  public  companies,  465 — 467. 
canal  company,  465. 
Companies  Clauses  Act,  465. 

directors,  liability  of,  for  improper  exercise  of,  467. 
railway  company,  regulations  as  to  mortgages  by,  465, 
re-borrowing,  466,  467. 

surplus  lands,  mortgage  of  proceeds  of,  466,  491. 
charging  order  on  shares  in,  1362,  1363. 
debentures  of.     See  Debentures. 
debentures  to  bearer,  discharge  of,  by  delivery  of,  486. 
director's  qualification  not  lost  by  mortgage  of  shares,  760. 
floating  securities  given  by,  nature  of,  493 — 496.      See  Debentures. 
Lloyd's  bonds,  489. 
mortgage  by,  form  of,  477. 
to  bankers,  468. 
notice  of  statute  under  which  company  formed,  1318. 
novation  on  amalgamation  of,  1454 — 1457.     See  Novation. 
purchase  by,  from  mortgagee  shareholder,  906. 
receiver  of,  appointment  of  joint-stock,  941. 
railway,  940. 

And  see  Keceiver. 
registration  of  securities  of  joint-stock,  500,  501. 
inspection  of  register,  500. 
omission  to  register  does  not  affect  validity  or  priority 

mortgages,  500,  501. 
transfers  of  mortgages  must  be  registered,  501. 
registration  of  securities  of  railway,  499. 
accounts  of  capital,  499. 
VOL.  II. — R.  3  F 


1588  INDEX. 

COMPANY— continued. 

registration  of  consideration,  statement  of,  499. 
registration  of  inspection  of  register,  499. 

registration  of  securities  under  Mortgage  Debenture  Acts,  499,  500. 
shares  in,  charging  order  on,  1362,  1363. 
mortgage  of,  276—283. 

by  trustee,  1320. 
scheme  of  arrangement  of  joint-stock,  1133 — 1136. 
all  classes  of  creditors  bound  by,  1134. 
approval  of  schemes  by  Court,  1135,  1136. 
compromise,  meeting  of  creditors  to  decide  on,  1133. 
debentures  to  bearer,  voting  by  holders  of,  1134. 
defect  in  proceedings,  1134. 
discharge  of  company,  1135. 
"existing  creditors,"  who  are,  1135. 
liquidator  bound  by,  1135. 
majority  of  creditors  necessary  to  adopt,  1135. 
surety,  creditor  not  deprived  of  remedies  against,  1135. 
suspension  clauses,  1135. 
scheme  of  arrangement  of  railway,  1132,  1133. 

actions  against  company  restrained  after  filing,  1132. 
amendment  of  scheme,  1133. 
confirmation  of,  1132. 
debenture  holders  bound  by,  1132,  1133. 
enrolment  of,  1132. 
judgment  creditors  not  bound,  1133. 
landowners  not  bound,  1133. 
majority  of  creditors  necessary  to  adopt,  1132. 
shares  in,  charging  order  on,  1358  et  seq. 

mortgage  of,  how  effected,  277,  278. 

notice  of,  1269—1272.    See  Notice. 
tolls,  mortgage  of,  490 — 493. 
ultra  vires  securities  bind,  how  far,  472 — 476. 

advance  recoverable  though  security  void,  472,  473. 

directors,  quorum  of,  insufficient,  475. 

equity  supports  informal  and  incomplete  charges,  when,  476. 

estoppel,  473,  474. 

evidence  of  propriety  of  loan,  when  lender  must  require,  474. 

fraud,  holder  without  notice  of,  473,  475. 

of  ili rector  entitles  company  to  repudiate,  whether,  474. 
limit  as  to  amount  exceeded,  474,  475. 
ratification  of  loan  contracted  by  directors,  472. 
Undertaking,  mortgago  of,  of  joint-stock  company,  493 — 496. 

of  railway  or  public  company,  490 — 493. 
COMPENSATION, 

allowance  in  account    l"  mortgage  tor  payments  to  tenants  of,  1204. 
bottomry  bond,  righl  of  holder  of,  is  case  of  collision,  to,  1504. 
depreciation  of  pledge,  l  175. 
lose  of  pledge,  l  ios. 
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COMPENSATION— contin  ued. 

loss  of  title-deeds  by  mortgagee,  817. 
under  Comp.  CI.  Cons.  Act,  792. 

COMPOSITION, 

collateral  security  extinguished  by,  91,  592. 

fraudulent  preference,  transactions  amounting  to,  during,  591 — 593. 

mortgage  of  debt  should  givo  mortgagee  power  to  accept,  304. 

payment  of,  without  surrender  of  security,  1081. 

sale,  no  jurisdiction  to  order,  in,  1097. 

secured  creditors,  proof  by,  in,  1085. 

rights  of,  under,  1093,  1094. 

voting  by,  for,  10S8. 
surety,  how  affected  by  principal's,  91. 

COMPOUND  INTEEEST, 

accounts,  allowance  in,  of,  1162 — 1168.     See  ACCOUNTS;  INTEREST, 
agreement  for,  in  bill  of  sale,  effect  of,  232. 

in  mortgage,  18,  131 — 135,  1164.     See  Interest. 
subsequent  to  mortgage,  1163 — 1165. 
proof  in  bankruptcy  for,  135. 
And  see  INTEREST. 

COMPOUNDING-  FELONY, 

securities  given  in  consideration  of,  void,  77,  626,  813. 

COMPEOMISE. 

by  creditors  of  company,  1133. 

debenture-holders  bound  by,  sanctioned  by  majority,  480. 

CONCEALMENT. 

of  incumbrances,   &c.  from  abstract,  46,  47,  571,  572,  1293,  129L 
1296. 

CONDITION, 

common  law  strictly  enforces,  48. 

debentures,  redemption,  as  to,  strictly  enforced,  471. 

defeasible  purchase,  in,  strictly  enforced,  20. 

equity  relieves  against,  for  forfeiture,  11,  68. 

for  reduction  of  interest,  strictly  enforced,  130. 

of  memorandum  of  deposit,  strictly  enforced,  58. 

of  power  of  sale,  strict  observance  of,  necessary,  893,  900. 

unduly  strict,  effect  of,  in  mortgage  to  solicitor,  611, 
612. 

usual,  in  express  powers,  893,  894. 
of  sale,  sale  by  mortgagee  under  special,  902,  903. 
tender  subject  to,  bad,  716,  719. 

CONDITIONAL  PUECHASE, 

construed  strictly  as  such,  unless  contrary  intention  shown,  20. 
distinction  between,  and  mortgage,  19. 
foreclosure,  no  right  of,  in  case  of,  23. 
intention  to  effect,  how  shown,  23 — 25. 
mutuality  of  rights,  effect  of,  20,  23. 

3  f2 
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CONDITIONAL  SETTLEMENT, 

held  a  security  for  money,  -when,  22. 

CONDITIONAL  SUERENDER, 

admission,  when  taken  by  mortgagee  on,  149. 

covenants  for  payment  and  title,  how  taken,  150 — 152. 

entry  on  court  rolls,  rights,  &c.  of  parties  before,  152. 

mortgages  by,  148 — 150. 

defeasance,  separate  deed  of,  148. 

necessity  for,  149. 

right  of  mortgagee  to  compel,  152. 

stamp  on,  1515,  1524,  1537,  1539. 

to  such  uses  or  trusts  as  surrenderer  shall  appoint,  lord  need  not 
accept,  but  bound  by  acceptance,  150. 
CONFIRMATION, 

of  disentailing  assurance,  372 — 374,  378. 

of  infant's  contract  void,  355,  356. 

of  lease,  by  mortgagee,  679. 

of  mortgage  ultra  vires  by  company,  472. 

of  reversionary  securities,  617. 

of  scheme  of  arrangement  of  company,  1132. 

CONFLICT  OF  LAWS, 

bottomry  bonds,  1501. 

debenture  trust-deed,  479. 
CONSENT, 

bankrupt,  possession  by,  of  chattels,  with,  of  "true  owner,"  184 — 186. 
trade  carried  on  by,  with,  of  trustee,  187. 

benefice,  mortgage  of,  requires  what,  441. 

disentailing  assurance  made  without,  of  protector  of  settlement,  373. 

dispensation  with,  of  husband,  to  wife's  disposition,  319,  320. 

equitable  assignment  of  debt  or  fund  does  not  require  holder's,  1490. 

mortgagee's,  to  sale  by  Court  does  not  affect  his  priority,  1115. 

novation  requires  creditor's,  1452. 

of  tenant  for  life  to  investment  of  trust  funds,  512. 

to  mortgage  after  alienation  of  life  estate,  381. 

CONSIDERATION, 

bill  of  sale,  statement  of,  in,  226—228.    See  Dills  of  Sale  Acts. 

debenture,  statement  of,  in,  466. 

evidence  of,  in  foreclosure  action,  1023. 

fraudulenl  conveyance  within  27  Eliz.  c.  4,  for  want  of,  601 — 603. 

Bee  1''i:.u;dulent  Conveyance. 
guaranty,  when  void  for  want  of,  80,  95. 
inadequate,  conveyance  In  M  in  IV.nidof  creditors  for,  whether,  572,573. 

undue  influence,  how  Ear  implied  from,  <>(>(>. 
of  forbearance,  capitalization  of  Interest  in,  whether  valid,  134. 
pa  vim-ill  of,  whether  mortgagee  must  prove,  lO'J.'J. 
receipl  lor,  in,  or  endorsed  on  mortgage  deed,  LIS — 115. 
i<  ]•  a  ■•  of  mortgage  deW  without,  effect  of,  L402. 
transfer  of  moi  tgage,  822. 
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CONSIGNEE, 

cargo  cannot  be  rejected  by,  on  account  of  non-delivery  of  bill  of 
lading,  1496. 

directions  to,  must  be  followed  by,  1497.     See  Bill  of  Lading. 

fraudulent  indorsement  of  bill  of  lading  by,  149G. 

secured  creditor  in  bankruptcy,  when,  1079. 

CONSOLIDATION, 

abolished  by  Conveyancing  Act,  1881,  bow  far,  865,  866. 
against  what  persons,  858 — 862. 

as  between  one  mortgagee  and  one  mortgagor,  858. 

transferee  of  several  mortgages  and  mortgagor,  858, 
859. 

assign  of  equity  of  redemption,  859,  862,  863. 

bankruptcy  trustee  of  mortgagor,  861,  862. 

devisee  of  mortgagor,  862. 

dowress  not  bound,  862. 

equities  of  redemption,  assignee  of  all,  859. 

of  one  of,  859. 
assignees,  several,  of,  860. 
heir  of  mortgagor,  S62. 
partnership  firm,  864. 
remainderman,  864. 
surety,  862. 

tenants  in  common,  864. 
cesser  of  one  mortgage  determines  right  of,  865. 
costs,  mortgagee  deprived  of,  for  setting  up  groundless  claim  for, 

1180. 
default  on  all  securities  necessary  to,  855,  856. 
doctrine  of,  statement  of,  855. 
equitable  mortgagee,  right  of,  to,  856. 
foreclosure  action,  right  may  be  set  up  in,  856. 
fraudulent  preference  affects  right  of,  when,  861. 
insurance  company,   where  mortgages  are  in    names   of   different 

trustees,  864. 
judgment  creditor,  857. 
legal  estate,  effect  of  possession  of,  857. 
mortgage  by  trustees  must  not  contain  clauso  for,  406. 
mortgagor  cannot  compel,  857. 
mortgagors,  none  against  different,  863. 
notice  of  assignment  of  equity  of  redemption  immaterial,  860,  861. 

to  pay  off  one  mortgage  does  not  affect  right  of,  865. 
of  bill  of  sale  with  mortgage  of  land,  none,  857. 
partnership  firm,  none  against,  when,  864. 
redemption  action,  right  may  be  set  up  in,  S56. 

order  of  right  of,  where  several  assignees  of  mortgagor, 
861. 
registration  may  give  prior  right  to,  S57. 

sale  under  power  by  mortgagee  does  not  affect  his  right  of,  856. 
of  one  property  does  not  oust  right  of,  856. 
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CONSOLIDATION— continued. 

securities  of  different  natures,  857. 

severance  of  mortgagee's  interest  determines  right  of,  865. 

stay  of  proceedings  under  7  Geo.  II.  c.  20... 875. 

tacking  distinguished  from,  855. 

tenant  for  life  and  remaindermen,  864. 

tenants  in  common,  none  against,  "when,  864. 

title  to  one  estate,  defective,  858. 

transferee  of  mortgage,  as  against  assignee  of  equity  of  redemption, 

862,  863. 
voluntary  settlement  of  one  estate,  864. 


CONSTRUCTIVE  NOTICE, 

abstention  from  proper  inquiry,  1307. 

act  of  bankruptcy,  1324,  1325. 

Act  of  Parliament,  when,  1329. 

action  is  not,  1330. 

actual  notice  of  some  facts  may  bind  party  with,  of  other  facts, 

1307. 
advertisement  in  newspaper  is  not,  1321. 
agent,  through,  1307,  1325  et  seq. 
attestation  of  deeds,  &c,  1315. 
bankruptcy,  act  of,  1324,  1325. 

notice   of    intention  to  commit,  not  notice  of, 
1325. 
company,  purchase  of  shares  in,  is  notice  of  incorporating  statute, 

1318. 
Conveyancing  Act,  1882,  s.  3,  restricts,  1306,  1307. 
copyholds,  copies  of  admissions  to  should  be  required,  1321. 
counsel,  notice  through,  1328. 
court  rolls  of  manors,  1321. 
decree,  how  far,  1324. 

deed,  notice  of,  is  notice  of  contents,  1308 — 1313. 
collateral  agreement,  1311. 
entail,  1313. 

inaccurate  recital  on  reference  in  deed,  1310. 
incumbrances,  general  recital  as  to,  1309. 

reference  to  particular,  1309,  1310. 
inquiry,  whatever  puts  party  on,  is,  1306,  1317. 
loaso,  facts   stated  in    surrender    of    prior,    from  later    lcaso, 
L312. 
of  charity  lands,  void  for  improvidence,  1312. 
renewal  of,  by  different  lessor,  1309. 
L     ■•'    covenants,  \c.  IY<>m  underlease,  1311. 
Li     '.r    title,  from  Lease,  L31 1. 

pai  bit   .  'I'  si  i  iptii i,  L309. 

paymi  al  off  of  di  do  i  'I  charge,  proof  of,  necessary,  1313. 

1-  l!;,l    ,  1800,   1810. 

eottlomont,  equities  und<  >'•  1  •" Jl 2. 
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CONSTRUCTIVE  NOTICE— continued. 

deed,  notice  of,  is  notice  of  contents — continued. 

settlement,  informal  articles  for,  1313. 

non-performance  of  consideration  for,  1313. 
post-nuptial,  1312,  1313. 
statement  that  no,  ousts,  1313. 

trust,  not  from  joint  account  clause,  1313. 

underlease  is  notice  of  covenants,  &c.  of  head  lease,  1311. 

wife's  concurrence  in  conveyance  by  husband,  1309. 
deeds,  notice  by  puisne  incumbrancer  to  produce,  1322. 
definition  of,  1305. 

distinction  between,  and  actual  notice,  1305. 
doctrine  of,  stated,  1306. 
fiduciary  position  of  mortgagor,  1320. 
lien  of  solicitor,  notice  of  action,  is,  of,"1324. 
lis  pendens,  1322. 

motives,  no  notice  of,  imputed,  1331. 
official  position  of  mortgagor,  1320. 
possession  or  occupation  of  property,  1318 — 1320. 

mortgagee  in,  1320. 

stranger's,  1318,  1319. 

tenant's,  inquiry  as  to  payment  of  rent,  &c.  when  property  is  in, 
1320. 
under  undisclosed  lease,  1318. 
with  option  of  purchase,  1319. 

tenants  in  common  as  partners,  1319. 

vacant,  1319. 

vendor's,  with  lien  for  unpaid  purchase-money,  1319. 

what,  is  sufficient  to  affect  with  notice,  1319. 
presumption  of,  may  be  rebutted,  1316. 
recitals  in  deed,  how  far,  1309,  1310. 

solicitor  or  other  agent,  notice  to,  how  far  binding  on  client  or  prin- 
cipal, 1325—1331. 

actual  notice  imputes  constructive  notice  to  principal,  1325. 

agent  of  country  solicitor,  1327. 

clerk  of  solicitor,  1327. 

collusion  of  solicitor  with  party  interested,  1331. 

communication  of  notice  to  client  immaterial,  1328. 

directors  of  company,  misapplication  of  funds  by,  1331. 

evidence  of  title,  omission  to  require,  1329. 

fraud  on  solicitor's  part,  effect  of,  1329,  1330. 

mortgagor  acting  as  mortgagee's  solicitor,  1326. 

same  solicitor  acting  for  both  parties,  1326. 

transaction,  notice  must  be  in  same,  1327. 

material  to,  1328. 

what  will  constitute  solicitor  mortgagee's  agent,  1326,  1327. 
solicitor's  lien,  notice  of  suit  is  notice  of,  1324. 
solicitors,  liability  of,  in  respect  of,  1331. 
stranger,  possession  of  land  by,  1318,  1319. 
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CONSTRUCTIVE  NOTICE— contin  ued. 

title,  matters  affecting,  1313—1317. 

appointments  under  powers,  1314,  1315. 

payment  to  son  on  appointment  by  father,  1315. 
commencement  of,  from  "what  time,  should  be  required,  1316, 

1317. 
complete,  -what  is,  1314. 
copyholds,  admission  to,  1321. 
deed,  attestation  of,  1315. 

execution  of,  irregidar,  1315. 
intended,  subsequently  executed,  1316. 
defect  in,  1317. 
documents  not  connected  with,  1315,  1316. 

notice  imputed  of  all,  material  to  title,  1313, 
legal  estate  outstanding,  1317. 
reversion,  1317. 

root  of  title,  what  is  proper,  1317. 
trustee,  deposit  by,  of  share  certificates,  1320. 
renewal  of  lease  by,  1320,  1321. 

CONTRACT, 

by  married  woman,  effect  of,  345,  346. 

for  mortgage,  by  tenant  for  life,  389. 

mortgage  by  vendor  after,  postponed  to  purchase,  1239. 

of  life  assurance,  nature  of,  289. 

of  suretyship.     See  Subety. 

ratification  of  infant's,  void,  355,  356. 

receiver's,  liability  on,  914,  956. 

sale  of  ship  free  from,  267. 

CONTRIBUTION, 

between  co-defondants  for  costs,  1141. 
between  several  owners  of  equity  of  redemption,  774 — 776. 
charge  of  debts,  effect  of,  774,  776, 

of  legacies,  776. 
common  demand,  775. 

fund,  775. 
copyholds  and  freeholds  descending  difforently,  774. 
doviso  of  sovoral  estates  to  different  persons,  774,  775, 

to  same  person,  774,  775. 
rulo  stated,  774. 
foreclosure,  bar  of  right  to,  bars  right  of,  1061. 
surety's  right  to,  from  co-sureties,  100 — 102,  104. 

CONTRIBUTOR!?:  MORTGAGE, 
trustees  must  not  lend  on,  623. 

CONVERSION, 

trust  fOT,  devolution  Of  mortgage  <lcl>|    ,  Imw  iilVecli-d  by,  SJ9. 
I/"  !:■•  King's  Act  does  nol  apply  to,  768. 
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CONVEYANCE, 

absolute,  fraudulently  obtained,  treated  as  mortgago,  22. 

with  condition  for  re-purchase,  20,  21. 
actual  or  executory,  effected  by  mortgage,  6—9. 
by  mortgagee  selling  under  power  of  sale,  907 — 909.  /S'eePoWEROl'SALE. 
defective,  action  by  mortgagee  to  make  good,  793. 
fraudulent,  against  creditors,  in  bankruptcy,  576 — 584.     See  Bank- 
ruptcy. 
under    13   Eliz.    c.    5... 567— 576.      See 
Fraudulent  Conveyances. 
purchasers,  under  27  Eliz.  c.  4... 600 — 605.     See 
Fraudulent  Conveyances. 
of  legal  estate,  equitable  mortgagee  may  compel,  when,  869. 
mortgagee  paid  off,  compellable  to  execute,  43. 
presumption  of,  after  lapse  of  time,  633. 
lunatic's  property,  order  for,  362,  363. 
on  sale  by  Bankruptcy  Court  of  mortgaged  lands,  1095. 

by  mortgagee,  under  power,  907 — 909.     See  Power  of  Sale. 
vendor's  lien,  after,  1372. 
CONVEYANCEE, 

lien  of,  on  papers,  1385. 

CONVICT, 

reconveyance  by  administrator  of  mortgagor,  1423. 
vesting  order,  in  case  of  mortgagee,  unnecessary,  1423, 

COPYHOLDS, 

admission  of  mortgagee, 

death  of  mortgagor  before,  153. 

heir  of  mortgagee  may  claim,  153. 

lord  cannot  compel,  150. 

mortgagee  not  usually  admitted,  149. 

mortgagor  remains  tenant  till,  149. 

of  friendly  society,  564. 

of  trustee  for  building  society,  549. 

relation  back  of,  152. 

to  uses,  as  mortgagee  appoints,  150. 
admission  to,  constructive  notice  by,  1321. 
after-acquired,  mortgage  of  manor  passes,  168. 
appointment  by  married  woman,  of,  332. 
conditional  surrender,  mortgages  by,  148 — 150. 

defeasance,  separate  deed  of,  148. 

necessity  for,  149. 

right  of  mortgagee  to  compel,  152. 
covenant,  deed  of,  for,  or  on  surrender,  150 — 152. 
deposit  of  copies  of  court-rolls,  mortgage  by,  55. 
devise  of  mortgage  of,  842. 

ejectment,  mortgagee  not  admitted,  cannot  maintain,  152. 
enfranchisement,  charges,  statutory,  for,  1370. 

effect  of,  on  mortgage  of  copyholds,  154. 
mortgage  for,  385 — 387. 
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COPYHOLDS— conti'n  ued. 

enfranchisement,  right  of  mortgagee  to  obtain,  153. 

entail  of,  bar  of,  370—372. 

equity  of  redemption  in,  is  legal  assets,  652. 
mortgage  of,  154. 
release  of,  to  mortgagee,  153. 

fines  and  expenses,  covenants  for  payment  of,  151. 

foreclosure  by  mortgagee,  of,  152,  995. 

fraud  on  mortgagee,  avoidance  of  subsequent  surrender  on  admit- 
tance, 153. 

fraudulent  conveyance  of,  -within  stat.  27  Eliz.  c.  5... 601. 

insurance  on  mortgages  of  copyholds  for  lives,  152. 

licence  of  lord,  for  lease  of,  691. 

Locke  King's  Act  and  amending  Acts  include,  768. 

manor,  mortgage  of,  passes  surrendered,  168. 

marshalling,  and  freeholds,  before  3  &  4  "Will.  4,  c.  104... 777. 

mortgage  of,  form,  &c,  of,  153,  154. 

mortgagee  enfranchising,  charge  in  favour  of,  387. 

mortgagor  may  hold  courts,  168. 

notice,  court  rolls  amount  to  constructive,  'whether,  1321. 

reconveyance  of  mortgaged,  1406. 

registration  of  assurances  of,  not  necessary,  1243. 

sale,   statutory  power  of,  express  charge  in  deed  of  covenant  •will 
give,  151. 

satisfaction  of  mortgage  to  friendly  society,  by  entry  on  register  or 
court  rolls,  566. 

stamp  duty  on  mortgage  of,  1519,  1537. 

title,  statutory  covenants  for,  -whether  implied,  151. 

transfer  of  mortgage  of,  826,  827. 

vesting  order  as  to,  1420,  1426,  1428. 

COEPOEATION, 

charging  order  on  stocks  or  shares  of,  1362. 
mortgages  by  municipal,  445 — 447. 

CORPUS, 

annuity,  -when  charged  on,  410 — 414.     See  CnARGE. 
tenant  for  life  paying  off  mortgage,  charge  of,  on,  411. 

COSTS, 

action  for,  by  mortgagee,  -will  not  lie,  1175. 

addition  of,  to  security,  as  against  puisne  incumbrancers,  1175. 

appeal  :is  in,  1  176,  1177. 

apportionment  of,  between  several  estates,  1186,  1187. 

bottomry  bond,  holder  of,  entitled  t<>,  1513. 

building  Bociety,  mortgagee  entitled  to,  510,  550. 

contribution  between  co-defendants  for,  nil. 

debenture  hold  r'a  right  to,  1 187,  I L88. 

di  claiming  defendant,  when  entitled  to,  1188 — 1190.    See  Accounts. 

discretion  of  Court  as  to,  1 176,  1 177. 

equitable  mortgagco,  rights  of,  1177. 
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COSTS— continued. 

general  costs  allowed  to  mortgagee  notwithstanding  misconduct,  118-1. 
inquiry  as  to  extra  costs  of  mortgagee,  1191. 
interest  on,  when  allowed  to  mortgagee,  1197. 
judgment  creditor  of  mortgagee  entitled  to,  118G. 
"just  allowances,"  1191  et  seq. 
lien  of  solicitor  of  mortgagee  for,  1384 — 1389. 
of  mortgagor  for,  1413,  1414. 
And  see  LlEN. 
misconduct  of  mortgagee  depriving  him  of,  1177,  1178. 

rendering  him  liable  to,  1178 — 1185. 
And  see  Accounts. 
mortgage  of  lunatic's  property  for,  360,  361. 

to  solicitor  to  secure,  1144,  1145. 
mortgagee's  rights  and  liabilities  as  to,  1174 — 1199.     See  Accounts. 
one  set  of,  only  allowed,  when,  636,  1187. 
of  foreclosure  action,  1040.     And  see  Accounts. 
of  partition  of  equity  of  redemption,  635,  636. 
of  raising  portions,  how  payable,  431. 
of  redemption  action,  739.     And  see  Accounts. 
of  sale,  abortive,  1099. 

in  bankruptcy,  1101,  1102. 
of  setting  aside  fraudulent  conveyance,  576. 

of  ship,  268. 
of  stop  orders,  1280. 
of  taking  possession  of  ship,  266. 
of  transfer  of  mortgage,  by  whom  payable,  829,  830. 
paramount  title,  person  claiming  under,  not  liable  to,  1186. 
pledgee  entitled  to,  1467. 

profit,  solicitor,  mortgagee's  right  to,  18,  1184,  1185. 
receiver,  retainer  by,  of,  957. 
restraint  on  anticipation,  payment  out  of  property  subject  to,  of, 

342. 
secured  creditors  in  bankruptcy,  right  of,  to,  1089,  1090. 
solicitor,  mortgage  to,  for,  609,  610,  1145. 

right  of,  to  profit,  18,  610,  1194,  1195. 
surety's  rights  as  to,  1196. 
taxation  of,  1175,  1176. 

after  mortgage  to  solicitor  for  costs,  610,  1144. 
tender  of  mortgage  moneys  must  include,  719. 
trustees  entitled  to,  of  application  for  sanction  to  mortgage,  401. 
may  include  in  mortgage  debt  costs  of  raising  money,  428. 

COUNSEL, 

lien  of  conveyancing,  1385. 
notice  to,  binds  chent,  1328. 

COUNTEEFEIT  COIN, 

tender  of  mortgage  moneys  in,  716, 
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COUNTEEPABT, 

of  lease,  delivery  to  mortgagee  of,  689. 
stamp  duty,  1535,  1538. 

COUNTY  BRIDGES  ACT, 
mortgages  under,  449. 

COUNTY  COUNCILS, 

Lorrowing  powers  of,  generally,  454,  455. 

for  erection  and  repair  of  county  bridges,  449. 
for  purposes  of  lunatic  asylums,  450. 

COUNTY  COUET, 

administration  actions,  jurisdiction  in,  1105. 
transfer  of,  to,  1110. 
bankruptcy,  jurisdiction  in,  1075,  1076. 
foreclosure  action  in,  1015,  1016. 
pension  of  judge  of,  assignable,  300. 
possession,  summary  proceedings  by  mortgagee  for,  662. 
redemption  action  in,  725. 
vesting  orders,  1427. 
winding  up  of  companies,  jurisdiction  in,  1121. 

COUPON,  481,  488.    See  Debentures. 

COUET  BOLLS, 

copies  of,  mortgagee  should  require  production  of,  1321. 
notice  not  imputed  to  mortgagee  from,  1321. 
receiver,  delivery  to,  of,  946. 
satisfaction  of  mortgage,  entry  of,  on,  1406. 

COVENANTS, 

against  assignment,  &c.  of  lease,  mortgage  is  breach  of,  163. 

incumbrances,  marshalling,  how  affected  by,  781,  782. 
bill  of  sale,  what,  may  be  inserted  in,  233 — 236. 
for  further  assurance,  144—146. 
for  insuranco  against  fire,  137,  141,  166. 
for  payment  of  fines  in  respect  of  copyholds,  151. 

of  premiums  of  lifo  assurance,  294. 

to  named  person,  in  dobcnturo,  480. 
tor  perfecting  disentailing  assurance,  376—378.    See  Tenant  in  Tail. 
for  persona]  payment  of  annuity,  ollVet  of,  32. 

tor  personal  payment  of  mortgage  moneys,  115,  1 16. 

absence  of,  right  of  redemption  aot  affected  by,  11,  12. 

annuity  deed  held  tgage  by  reason  of,  32. 

bar  of  action   on,  by  statutes  of   Limitation,  971 — 988.     See 
Limitations,  Sta  i  i  tea  of. 

bill  of  Bale  may  contain,  233. 
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COVENANTS— continued. 

for  personal  payment  of  mortgage  moneys — continued. 

by  married  woman,  343  et  seq. 

collateral,  not  essential  to  mortgage  security,  9. 

"continuance  of  security,"  of  interest  during,  how  construed, 
88. 

form,  &c.  of,  115,  116. 

implication  of,  10. 

lunatic's  property,  mortgage  of,  whether  contains,  362. 

specialty  debt  created  by,  9. 

transaction  (purchase  or  mortgage)  explained  by,  22. 

trustee- mortgagors  do  not  usually  give,  428. 

Welsh  mortgage  does  not  usually  contain,  10,  27. 
for  renewal  of  lease,  by  mortgagor,  164. 
for  replacement  of  stock,  37. 
for  title,  express,  141. 

statutory,  141— 14G,  167. 
in  leases  of  lands  in  mortgage,  liability  of  mortgagee  under,  672. 

with  whom  made,  673,  674,  689. 
in  mortgage  of  lunatic's  property,  362,  363. 
stamp  duty,  1537. 
to  settle  or  charge  lands,  liens  under,  1382 — 1384. 

COVERTURE, 

disability  of,  mortgage,  how  far  prevented  by,  315,  316. 

removed  by  Married  "Women's  Property  Act,  1882... 335. 
A7id  see  Married  Woman. 

CREDITORS, 

appropriation  of  payments  by,  1213. 

assurances  to  delay  or  defeat,  569 — 574.     See  Fraudulent  Con- 
veyances. 
bankruptcy  petition  by,  110S. 
insurable  interest  of,  288. 
mortgagee's  interest  liable  to,  851. 
trust  deed  for,  action  to  enforce  does  not  bind  as  lis  pendens,  1323. 

excepted  from  Bills  of  Sale  Acts,  201,  202. 
will,  appointment  of  debtor  as  executor  of,  1404. 

stamp  duty,  1520. 
winding-up  of  company,  rights  in,  of,  1122,  1123. 

CROPS.    See  Growing  Crops. 

CROWN, 

Accountant  to,  1367. 

claim  of,  attaches,  when,  1367. 

equities,  prior,  bind,  1366. 

escheat  to,  642,  644.    See  Escheat. 

extent  by,  marshalling,  how  affected  by,  779. 

notice  to  redeem  after,  709. 
Locke  King's  Act  and  amending  Acts  bind,  770. 


1600  INDEX. 

CROWN— continued. 

purchaser  paying  off  mortgage  paramount  to  Crown  debt,  1443. 
priority  of,  over  subsequent  mortgagees,  &c.,  1366. 
redemption  action  by,  696. 
registration  of  Crown  debts,  1367,  1368. 

County  Eegistries,  1368. 

Crown  Suits  Act,  1368. 

Ireland,  1368. 

re-registry,  1367. 

searches  for  Crown  debts,  1367. 
stamp  duty,  1531. 
vesting  order,  service  of,  1424. 

CURRENCY, 

tender  must  be  made  in  what,  715. 

CUEEENT  ACCOUNT, 

mortgage  to  secure,  appropriation  of  payments,  none  under,  1213. 
surety  for,  death  of,  effect  of,  1212. 

CURTESY,  TENANT  BY.    See  Tenant  by  Curtesy. 

CUSTODY  OF  TITLE  DEEDS, 

right  to,  811 — 814.    And  see  Title  Deeds. 

CUSTOM, 

freight  fixed  by,  where  no  agreement  as  to,  270. 
of  bankers,  as  to  debentures  to  bearer,  483. 
Stock  Exchange,  484. 
trade,  freight  fixed  by,  when,  270. 

partner's  authority  limited  by,  503. 
reputed  ownership  by,  179,  ISO. 

CUSTOMARY  EEEEHOLDS, 
not  part  of  manor,  168. 

CUSTOMARY  HEIR, 

of  mortgagee,  admission  of,  153. 
foreclosure  by,  998. 

necessary  party  to  foreclosure  action,  when,  1005. 
of  mortgagor,  redemption  action  by,  69S. 

<  CTSTOMS  ANNUITY  AND  BENEVOLENT  FUND, 
mortgage  by  member  of,  301. 


DAMAGES, 

for  breach  of  agi  •  <  mi  nf  for  mortgage,  '19. 

to  i  sue  or  take  debentures,  489,  J90. 
collision,  maritime  lien  for,  1395,  1511,  1512. 
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DAMAGES— continued. 

for  loss  of  mortgage,  817. 

pledge,  1468. 
lessee  evicted  by  mortgagee  may  claim,  against  mortgagor,  078. 
sale,  improper,  by  mortgagee  under  power,  899,  904. 
surety's  rigbt  to,  for  principal's  default,  94. 

DATE, 

bill  of  sale,  execution  of,  affidavit  must  state,  245. 

priority  by,    of  registration   of  deeds,   &c,    1240 — 1252.      And  see 

Kegistration. 
priority  in  equity  by  order  of, 

delay  in  asserting  rights,  no  postponement  by,  1238. 

debentures,  successive  series  of,  1289. 

equities  must  be  equal,  1239. 

equity  and  equitable  interest  distinguished,  1240. 

fraud  of  mortgagor,  effect  of,  1239. 

judgment  creditor  takes  subject  to  prior  equities,  1238. 

legal  estate,  incumbrancer  parting  with,  1239,  1240. 

legal  mortgage  prevails  over  equity  prior  in,  1214  ef  seq.     See 
Legal  Estate. 

notice  of  incumbrance  on  land  unnecessary,  1236,  1238. 

prior  equity  of  any  kind  must  prevail,  1238. 

satisfied  term,  1238. 

shares  in  companies,  mortgages  of,  1271. 

vendor,  mortgagee  of,  after  contract,  postponed  to  purchaser, 
1239. 

DEANEET, 

mortgage  of,  under  Ecclesiastical  Commissioners  Act,  443,  444. 

DEATH, 

of  mortgagor  before  decree  absolute,  1043. 

of  one  of  joint  mortgagees  before  decree  absolute,  1043. 

surety's  liability  not  determined  by,  92. 

DEBENTUKE  STOCK, 

power  to  borrow  on,  488. 

priority  of  subsisting  securities  over,  1288,  1289. 

security  created  by,  nature  of,  488,  489. 

DEBENTURES, 

abroad,  trust  deed  to  secure,  charged  on  lands,  479. 

acceleration  of  payment  of,  on  default  as  to  interest,  proviso  for, 

valid,  487. 
accounts  of  loan  capital,  499. 
acknowledgment  of  indebtedness  by,  478. 
action  by  debenture  holders  before  winding-up,  1117 — 1120. 

during  winding-up,  1125 — 1128. 
trustees  of  covering  deed,  1119. 
after-acquired  property  may  be  charged  by,  493. 
agreement  by  one  holdor  docs  not  bind  others.,  899. 
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DEBENTURES— con  f  in  ued. 
agreement  to  issue,  489. 
take,  490. 
ambiguity  in,  evidence  to  explain,  471. 
Bills  of  Sale  Acts  do  not  apply  to,  209. 

Bills  of  Exchange  Act,  debenture  may  be  "promissory  note "  within, 

482. 
blank,  in,  486,  487. 
bonds,  489. 

bonus  shares  cannot  be  given  as  inducement  to  take,  471. 
books  of  company,  debenture  holders,  receiver  not  entitled  to,  496. 
borrowing  powers  of  companies,  464 — 472.     See  Companies. 
calls,  charge  on  future,  497,  498.     See  CALLS, 
charge  to  secure,  how  created,  478. 
compromise  by  majority  of  debenture  holders,  480. 
consideration  for,  statement  of,  466. 
coupons  annexed  to,  481,  488. 

income  tax  on,  payable  abroad,  488,  n. 
stamp  duty  on,  none,  488. 
covenants  for  payment  to  named  person,  480. 
"  debenture,"  meaning  of  term,  477. 
debenture  stock,  488,  489. 
debt,  past,  may  be  secured  by,  468. 

taken  over  from  founder,  may  be  secured  by,  473. 
deed  not  necessary  to  validity  of,  478. 
delivery,  transfer  by,  481 — 486. 
depositee  of,  may  prove  for  full  amount,  470. 
directors,  articles  may  vest  power  to  issue,  in,  471. 
issue  of,  for  benefit  of,  473. 
may  take,  for  loan  by  them,  472. 
discount,  issue  of,  at,  valid,  470. 

value,  director  may  take  debenture  at,  472. 
equities,  release  of,  by  company,  481. 
estoppel,  negotiability  of,  by,  485. 
floating  security,  nature  of,  493 — 496. 
after-acquired  stock  in  trade,  496. 

chattels,  charge  of,  by  way  of,  does  not  require  registration,  496. 
dealings  with  property  after  issuing,  495. 
default,  evidence  of  no,  purchaser  of  lands  entitled  to,  495. 

mere,  does  not  render  chargo  specific,  495. 
execution  creditors,  good  against,  496. 

land,  charge  of,  by  way  of,  is  intorost  in  land  under  Statuto  of 
l-Yamls,    \UC>. 

notice  to  debtor  of  company  inoperative,  494. 
priority  of  mortgagee  oi    pecific  a  iset,  495,  496. 

solicitor's  lien,  195. 
pi  i  ifio,  I  ben,  49 1,  if1"), 

win)  expn     ion     ufflcieni  to  create,  49 •• 
vine] in i'- ii] i  before  time  tor  payment,  effect  of,  -195. 
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foreclosure,  right  of,  whether  incident  to,  1001,  1117. 
formalities  prescribed  by  articles  must  be  observed,  470. 
instalments  of  money  agreed  to  be  advanced  on,  490. 
interest  on,  487,  488. 
issue  of,  contrary  to  statute,  void,  467. 

discount,  at,  470. 

meaning  of,  478. 

pursuant  to  arrangement  before  formation,  472. 

single  debenture  or  series,  478. 

to  pay  off  debentures  falling  due,  467,  468. 
Joint  Stock  Companies  Arrangement  Act,  1133. 
Hen  of  trustee's  covering  deed  for  expenses,  1379. 
liquidator,  realization  of  securities  by,  1127. 
mortgage  debentures,  what  are,  478. 
Mortgage  Debenture  Acts,  477,  499,  500. 
Mortmain  Acts,  539  et  seq. 
perpetual  and  terminable  distinguished,  487. 
power  of  sale,  statutory,  not  implied  in,  888. 
power  to  issue,  477. 
priorities  as  between,  1287 — 1292. 

as  to  joint  stock  companies,  1289 — 1292. 

additional  security  taken  by  individual  holder,  1289. 

date  of  issue,   priority  of  successive   series  according  to, 
1289. 

first  charge  on  assets,  jurisdiction  to  order  money  to  be 
raised  by,  1 290. 

floating  security,  priority  of  specific  mortgage  over,  1291. 

fraudulent  preference  avoids  priority,  1291. 

limit,  prescribed,  issue  beyond,  1289. 

partial  excess  of,  1289. 

modification  of  priorities,  power  to  company  to  make,  1290. 

omission  by  company  to  register  does  not  affect,  501. 

"one  man  company,"  debentures  of,  1291. 

pari  passu  charges,  1289. 

second  issue  before  all  of  first  taken  up,  1290,  1291. 

winding-up,  inquiries  in,  as  to  priorities,  1292. 
as  to  railway  companies,  1287 — 1289. 

debenture  stock,  no  priority  between  holders  of,  1288. 

first  charge  on  gross  receipts,  priority  of  debentures  being, 
1287. 

special  Acts,  debentures  issued  under,  1288,  1289. 

statutory  provision  as  to  priorities,  1287. 

surplus  lands,  claim  to  payment  out  of  proceeds  of,  12.S7. 
receiver,  appointment  of,  at  instance  of  holders  of,  879,  933  et  seq. 
redemption  of,  conditions  as  to,  strictly  construed,  471.. 
registered  form  of,  481. 

with  coupons  annexed,  481, 
VOL.  II. — R.  3  G 
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registration  of,  499 — 501. 

deposit  of  securities  with,  registrar,  500. 
inspection  of  register,  500. 
omission  to  register,  effect  of,  500,  501. 
transfers  to  be  registered,  501. 
under  Companies  Act,  1862... 500,  501. 
Companies  Clauses  Act,  499. 
Mortgage  Debenture  Acts,  499,  500. 
remedies  of  debenture  holders  before  winding-up, 
proceedings  by  holders, 

action  on  covenant,  879. 

all  debenture  holders,  plaintiff  must  sue  on  behalf  of,  1118. 

appeal  by  person  not  party,  none,  1118. 

books  of  company  not  seizable,  1120. 

claim  in  writ  or  summons,  1119. 

declaration  of  charge,  1119. 

default,  no  action  before,  1 1 17. 

unless  under  special  circumstances,  1118. 
dissentient  holder  to  be  made  defendant,  1118. 
foreclosure,  holder  entitled  to,  1117. 

holder  party  to  action  for,  1013,  1118. 
originating  summons  for,  1119. 
injunction  against  execution  creditor,  1120. 
parties  to  action,  1013,  1118. 
plaintiff  must  sue  on  behalf  of  all  holders,  1118. 

who  should  be,  1119. 
receiver,  appointment  of,  879,  933  et  seq.    And  sec  Receiver. 
sale  by  trustees,  enforcement  of,  880,  1117. 
power  of  Court  to  order  at  any  time,  1120. 
under  power,  1117. 
single  debenture  holder  cannot  bind  others  by  agreement, 
879,  880. 

may  bring  action,  879,  1117. 
proceedings  by  trustees,  1119,  1120. 
action  on  covenant,  879. 
parties  to  action,  1013,  1119. 
refusal  of  trustees  to  sue,  1119. 
remedies  of  debenture  holders  during  winding-up, 
action  against  director  or  promoter,  1127. 

by  creditor,  application  to  restrain,  1128. 
in  foreign  country,  1127,  1128. 
Leave  to  bring,  or  proceed  with,  K>02,  1125,  1126. 
appeal  from  refusal  of  Leave,  1 L26. 
Bankruptcy,  1 1 ;<  ii  I .  r  nl'  proceedings  to,  1128. 
il    !  1 1     ,  leave  to  bi  ing,  1 126. 

Lo  are,  L001,  L002. 
Liquidator,  realization  of  security  by,  L127. 
power  of  :  ale,  Leave  to  proceed  under,  1 127. 
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remedies  of  debenture  holders  during  winding-up — continued. 

proof  in  winding-up,  1128 — 1132. 

stay  of  proceedings,  1125,  1127. 

scheme  of  arrangement  binds  holders  of,  1132,  1133. 

series  of,  creating  pari  passu  charge,  478. 

single  debenture,  478. 

stamp  duty  on,  1525. 

on  promissory  note  purporting  to  be  a  debenture, 
478. 

terminable  and  perpetual  distinguished,  487. 
to  bearer,  481. 

action  by  holder  in  his  own  name,  486. 
custom  of  bankers,  483. 

of  Stock  Exchange,  484. 
discharge  of  company  by  delivery  of,  486. 
estoppel  of  denial  of  holder's  title,  485. 
negotiable  instruments,  whether,  482 — 484. 

may  be  framed  so  as  to  have  incidents 
of,  484,  485. 

question  determined  by  English  law,  484. 
transfer  of,  484,  485. 

free  from  equities,  484,  485. 

without  writing,  485. 
trust  deed  to  secure,  remedies  under,  486. 
voting  by  holders  of,  1134. 
trust  deed  to  secure,  nature  and  effect  of,  471 — 480. 
action  to  enforce,  1119. 
foreign  land,  charge  on,  how  enforced,  479. 
form  of  deed,  479. 

majority  of  debenture  holders,  power  of,  to  bind  all,  479,  480. 
no  issue  of  debentures,  operation  of  deed,  where,  480. 
power  of  sale,  may  be  inserted  in,  479. 

single  debenture  holder  cannot  compel  trustees  to 
exercise,  1117. 
vendor's  hen  excluded  by  taking,  as  consideration,  1375. 
winding-up  of  company, 

debentures,  delivery  up  of,  not  compellable  until  payment  in 
full,  1130. 

instalments  of  loan  on,  cease  to  be  payable  on,  490. 

provable  for  full  amount,  1131,  1132. 
floating  security  becomes  specific  on,  494. 
register,  right  to  inspect,  determined  by,  500. 

DEBTOES  ACT,  1869, 

imprisonment  under,  no  extinguishment  of  debt,  868. 

DEBTS, 

acceptance  of  part,  effect  of,  1404,  1405. 
acknowledgment  of.  •  See  Limitations,  Statutes  of. 

3g2 
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administration,    no    distinction    in,    between   specialty   and   simple 

contract,  1110. 
admission  of,  for  collateral  purpose,   does  not  imply  covenant  for 

payment,  10. 
ante-nuptial,  of  married  woman,  liability  for,  347,  350,  351. 

mortgage  to  secure,  352. 
barred  by  bankruptcy,  giving  new  security  for,  597. 
cbarge  of,  as  giving  executors  power  to  mortgage  realty,  406 — 409. 
conveyance  in  consideration  of,  stamp  duty  on,  1528. 
debentures  may  be  given  for  past,  468. 

for  debt  taken  over  from  founder,  473. 
direction  to  pay,  407. 

to  raise  out  of  rents,  &c,  money  to  pay,  414 — 416. 
equitable  assignment  of,  1487 — 1494.  See  Hypothecation. 
escbeat  to  Crown  is  subject  to,  644. 

to  lord  of  manor,  is  subject  to,  645. 
executor,  first  duty  of,  is  to  pay,  399. 

private  debt  of,  mortgage  to  secure,  void,  402. 
exoneration,  under  former  law,  753 — 767. 

under  Locke  King's  Act,  &c,  767 — 776. 
And  see  Exoneration. 
gaming  and  wagering,  securities  for,  619  et  seq. 
interest  on,  right  of  mortgagee  to,  in  administration  action,  1108. 

tenant  for  life  must  keep  down,  637. 
judgment,  Locke  King's  Act  and  amending  Acts  include,  771. 

postponed  to,  of  ancestor,  1348. 
marshalling,  777 — 789.     See  Marshalling. 
mortgagee's  interest  liable  to  payment  of  his,  851. 
mortgages  imply,  10. 
mortgages  of,  302 — 311. 

"absolute  assignment"  within  Judicature  Act,  whether,  306 — 

309. 
admission  of  account  by  debtor,  303. 
future  debts,  assignment  of,  302. 
inquiry  as  to  amount  owing  to  mortgagor,  303. 
notice  of  assignment,  304. 

payable  infutvero,  proof  for,  in  bankruptcy,  1092. 
power  of  attorney  to  sue,  whether  should  bo  insorted  in,  305 — 

311. 
power  to  compound  debt,  304. 

protection  of  mortgagee  against  liability  to  suo,  303. 

sub-mortgage,  880  et  seq.    And  see  Sub-Mortgage. 

i. i  him  i-  tor  or  testator,  mortgage  of  infant's  property  for,  353. 

paramount  (<»  judgment,  1348. 
pli  dge  no i  valid  without,  1459. 
promise  aol  to  enforce,  does  ao\  release,  1402. 
proof  for,  in  administration  action,  1110-   1116.    See  Admhtcstba- 
tiom  oi  Assets. 
lonl.i  upti  J ,  I(IS!'     L094.     Sft  l'..\NKi:riTiv. 
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proof  for,  in  winding-up,  1129 — 1132.     See  Winding-up. 

racing,  securities  for,  G19  ct  seq. 

release  of,  what  amounts  to,  1401  et  seq. 

rents  and  profits,  direction  to  raise  money  out  of,  for  payment  of, 

414—416. 
retainer  of,  executor  lias  not  right  of,  against  receiver,  949. 
sale  for  payment  of,  what  words  authorize,  406 — 416. 
specialty  and  simple  contract,  rank  equally,  1110. 
specialty,  mortgage  creates,  when,  9. 

recital  alone  does  not  create,  10. 
And  see  Specialty  Debts. 
surety,  rules  as  to  exoneration,  as  applied  to,  764—766. 
tacking  bond,  1234. 

simple  contract,  1234. 
voluntary,  security  given  for,  is  fraudulent  preference,  591. 
Welsh  mortgage  implies,  how  far,  27. 

DECLARATION, 

of  priorities,  no  terms  imposed,  1240. 
of  trust, 

Bills  of  Sale  Acts  apply  to,  when,  194,  238. 

charge,  equitable,  created  by,  52. 

estate  tail,  not  barred  by,  369. 

stamp  duty,  1520. 

DECREES, 

aiiministration,   executor's  power  to  mortgage  not   affected  by, 

401. 
foreclosure,  absolute,  1041  et  seq. 
nisi,  1024  et  seq. 

receipts  by  mortgagee  after,  1140,  1201. 
notice,  how  far,  1324. 

tacking  prevented  by,  to  settle  priorities,  1223. 
what,  bind  as  lis  pendens,  1323. 

DEEDS, 

absence  of,  as  affecting  priority  of  mortgagees,  1332 — 1347.      See 

Title  Deeds. 
attested  copy  of,  deposit  of,  not  sufficient  to  create  charge,  62. 
base  fee,  enlargement  of,  by,  373. 
concealment  of,  from  abstract,  46,  47. 
consideration  for,  proof  of,  1023. 
debenture  need  not  be  by,  478. 
delivery  of,  for  purpose  of  preparing  mortgage,  60. 

on  mortgage,  mortgagee  should  require,  808. 
on  redemption,  1411 — 1414. 
order  for,  in  foreclosure  action,  1046,  1047. 
And  see  Title  Deeds. 
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deposit  of,  mortgage  by,  54 — 66.     See  Deposit  OF  Deeds. 
estate  tail  cannot  be  barred  except  by,  367. 
grant,  express,  to  mortgagee,  809,  810. 
immoral  consideration,  security  given  on,  must  be  by,  625. 
Hen  of  solicitor  on,  against  mortgagee,  1384,  1385. 
mortgagor,  1413,  1414. 
loss  of  mortgage,  evidence  in  foreclosure  action  as  to,  1023. 
missing,  inquiry  by  mortgagee  as  to,  1332. 
mortgagee  should  require  delivery  of,  808. 
notice  of,  is  notice  of  contents,  1308 — 1313.     And  see  CONSTRUCTIVE 

Notice. 
partner  cannot  bind  firm  by,  503. 

powers  of  sale,  &c.  statutory,  implied  only  in  mortgages  by,  883,  884. 
priority  by  possession  of,  1332 — 1347.     See  Title  Deeds. 
production  of,  by  mortgagee  in  redemption  action,  732,  733,  814. 

solicitor  subject  to  Hen,  1385. 
registration  of,  1240 — 1252.     See  Registration. 
specialty  debt  cannot  be  released  except  by,  1401. 
stamp  duty  on,  not  otherwise  charged,  1533. 
surrender  of  copyholds,  conditional,  accompanied  by,  150 — 152. 
title  to  land,  none  by  possession  of,  55,  56. 
undertaking  to  hold,  as  security,  effect  of,  53. 
unstamped,  is  objection  to  title,  1533. 

DEFAULT, 

consoHdation  in  absence  of,  none,  855,  856. 
foreclosure  order  in  absence  of,  wiU  not  be  made,  1002. 
interest,  in  payment  of,  ground  for  foreclosure,  1002. 
of  receiver  in  passing  accounts,  955. 
possession  by  mortgagor  till,  proviso  for,  657. 

DEFEASANCE, 

bill  of  sale,  collateral  security  is  not,  to  a,  238,  239. 

with,  to  be  on  same  paper,  238. 
conveyance  with,  mortgage  by  way  of,  106. 
intention  to  execute  contemporaneous,  parol  ovidenco  as  to,  24. 
shares  in  company,  transfer  of,  accompanied  by  deed  of,  277. 
stamp  duty,  1520. 

subsequent,  void  at  common  law,  3. 
surrender  of  copyholds  with  separate  deed  of,  148. 
warranl  of  attorney  with,  70,  76. 

DEFEASIBLE  PUEOHASE, 

:il'  olute  conveyance  fraudulently  obtained  treated  as  mortgago,  22. 
with  agreement  for  re-purchase,  20. 
i  'in'  hi  tor  Lease  lb  defaull  of  payment,  19. 
re-purcha ->■  aol  acted  on,  21. 
oondil  ion    i  fcrictly  enforced,  20. 
covenant  for  payment,  material  as  explaining  transaction,  22. 
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distinction  between,  and  mortgage,  19 — 25. 

expenses,  payment  of,  by  grantor  raises  presumption  against,  22. 

interest,  payment  of,  raises  presumption  of  mortgage,  21,  24. 

mutuality  of  remedies  on,  none,  23. 

notice  of  intention  to  re-purchase,  stipulation  as  to,  effect  of,  22. 

parol  evidence  of,  admissible,  23. 

possession  by  grantee,  immediate,  evidence  of,  21. 

length  of,  material  to  explain  transaction,  22. 
purchase-money,  devolution  of,  on  re-purchase,  23. 
time  for  re-purchase,  essence  of  contract,  20. 
undervalue,  evidence  of  mortgage,  21. 

DEFECTIVE  ASSURANCE, 

acquisition  of  good  title  by  mortgagor,  793. 

action  to  determine  rights  under,  793,  794. 

covenant  for  further  assurance,  144. 

equitable  incumbrances  and  first  inchoate,  no  relief,  793. 

heir  of  mortgagor,  when  compellable  to  make  good,  793. 

legal  security  will  prevail,  793,  794. 

notice,  mortgagee  without  notice  of  prior,  793. 

tenant  in  tail,  mortgage  by,  of  base  fee,  145,  793. 

DEFENCE, 

admissions  in,  reviving  debt  by  "acknowledgment,"  1067. 
costs,  mortgagee  liable  for,  of  setting  up  groundless,  1182,  1183. 
pleadings  must  raise,  of  bar  by  Statutes  of  Limitation,  1022,  1058  et  seq. 

of  denial  of  mortgagee's  accounts,  1022. 

of  fraud,  1021. 

of  purchase  for  value  without  notice,  1304. 

DEFENDANT, 

co-defendants,  lis  pendens  protects  rights  of,  1322. 
disclaiming,  entitled  to  costs,  when,  1188 — 1190. 

DEFICIENCY  OF  ESTATE, 
to  meet  annuity,  413. 

costs  in  administration  action,  1114. 

debts  of  deceased  person,  rule  in  case  of,  1111. 

DELAY, 

following  assets  prevented  by,  405. 

opening  foreclosure,  application  for,  1050. 

priority  of  mortgagee  not  affected  by,  in  enforcing  rights,  12384 

sale  by  Court,  application  for,  in  bankruptcy,  1097. 

DELIVERY, 

debentures,  transfer  of,  by,  481 — 486. 

foreclosure  action,  order  in,  for,  of  lands,  1045,  1046. 

of  title  deeds,  1046,  1047. 
of  gaming  securities,  622,  623. 
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of  goods,  Bills  of  Sale  Acts  apply  to  mortgage  with,  whether,  192,  193. 

not  to  order  for,  203. 
of  pledge,  1461,  1462.     See  Pledge. 

of  title  deeds,  mortgagee  entitled  to,  808,   1046,   1047.     See  Title 
Deeds. 
purchaser  from  mortgagee  may  require,  907,  909. 
receiver  entitled  to,  of  mortgaged  property,  944,  945. 

DEMAND, 

covenant  for  repayment  on,  in  hill  of  sale,  233. 

entry  into  possession  hy  mortgagee  where  money  payahle  on,  799. 

notice  to  redeem,  right  to,  barred  by,  709. 

surety  may  be  sued  though  no,  89,  90. 

DEMISE, 

freeholds,  mortgage  of,  by,  and  sub-demise,  106,  107. 

by,  for  term  of  years,  107. 
leaseholds,  mortgage  of,  by,  156 — 163.     See  Leaseholds. 

DEMURRAGE, 

no  lien  on  cargo  for,  1399. 

DEPOSIT  OF  DEEDS,  &c, 

of  agreement  for  lease,  terms  of  lease  altered  after,  63. 

of  certificate  under  Land  Transfer  Act,  1875... 62. 

of  copies  of  court  rolls,  mortgage  of  manor  by,  55. 

of  debentures,  proof  for  full  amount  secured,  under,  470. 

of  deeds, 

accretions  to  mortgaged  property  included  by,  63. 
advance  by  third  person  not  covered  by,  65. 
further,  whether  covered  by,  60,  61. 
all  deeds  need  not  be  delivered,  61. 
all  property  comprised  in  deeds  is  included,  63. 
by  company,  469. 

executor,  64,  402,  405. 
heir  or  devisee,  64. 
husband  and  wife,  64. 
partners,  503,  504. 
stranger,  64. 
surety,  57. 

tenant  for  life,  63,  64. 
trustee,  64,  405,  1238. 
vendor  before  completion,  1377. 
conflict  of  laws,  62. 

ropy,  attested,  deposit  of,  not  sufficient,  62. 
Covenant  In  lease  against  alienation,  whether  broken  by,  163. 

depositoo  not  liable  on,  155,  156. 
declaration  of  charge  in  favour  of  mortgagee,  1025. 
delivery  lor  purpose  of  preparing  mortgage,  60. 
equitable  oharge  created  by,  42. 
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evidence  of  intent  to  secure  debt  by,  59. 

further  advances  by,  60. 
of  property  included  in  charge  by,  61. 
to  control  or  explain  memorandum  of,  57. 
foreclosure  by  mortgagee  by,  995. 
foreign  land,  whether,  may  bo  charged  by,  62. 
fraudulent,  effect  of,  64,  65. 

removal  of  deeds  by  mortgagors,  62. 
further  advances  covered  by,  whether,  60,  61. 
goodwill  included  in  charge  by,  63. 
interest,  1161. 
lease,  deposit  of,  by  landlord,  held  to  charge  fee  simple,  61. 

covenant  against  assignment,  whether  broken 
by,  163. 
granted  pursuant  to  deposited  agreement,  63. 
renewal  of,  63. 
legal  mortgage,  lender  entitled  to,  57. 
Limitations,  Statute  of,  974. 
limited  owner,  deposit  by,  effect  of,  63. 
Locke  King's  Act  and  amending  Acts  include,  768. 
loss  of  deeds  deposited,  60. 
memorandum  accompanying,  57,  58. 

conditions  of,  strictly  enforced,  58. 

deposit  without,  creates  valid  charge,  55. 

mistake  in,  effect  of,  62,  63. 

parol  evidence  to  control  or  explain,  57. 

purpose  of  enlargement  of,  58. 

rate  of  interest,  where  no,  1161. 

registration  of,  1243. 

stamp  duty,  1521,  1536. 

without  actual  deposit,  57. 

knowledge  of  creditor,  65. 
notice  to  redeem  not  necessary,  709. 
parol  agreement  for  security  by,  void,  56. 
part  of  deeds,  effect  of  deposit  of,  61. 
partner  may  bind  firm  by,  whether,  503. 
prior  equities  are  paramount  to,  when,  64. 
priority  of,  made  without  notice,  1300. 
power  of  appointment  not  exercised  by,  64. 
property,  what,  included  in  charge  by,  63. 
receipt  for  purchase-money,  deposit  of,  62. 
receiver,  928. 

removal  of  deeds  by  debtor,  fraudulent,  effect  of,  62. 
renewed  lease  subject  to  charge  by,  63. 
rent,  depositee  of  lease  not  liable  for,  155,  156. 
retainer  of  deeds  by  debtor,  effect  of,  65. 
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DEPOSIT  OF  DEEDS,  &c— continued. 
of  deeds — continual. 

sale  by  Court,  mortgagee  by,  may  obtain,  1097,  1098.     And  see 

Sale  by  Court. 
solicitor  of  creditor,  deposit  ■with,  further  advances  covered  by,  61. 

immediate  charge  created  by,  60. 
of  debtor,  deposit  by,  fraudulent,  64. 
with,  effect  of,  60. 
retainer  by,  of  part  of  deeds,  61. 
Statute  of  Frauds  does  not  avoid,  54 — 56. 
security,  intent  to  give,  essential  to  charge  by,  58. 

presumption  that  deeds  are  deposited  as,  59. 
sub-mortgage  by,  830. 
surety,  deposit  as  indemnity  by,  57. 
transfer  of  mortgage  by,  829. 
trustee,  deposit  may  be  with,  65. 

verbal  agreement  for  further  advance  on  security  of  subsisting,  60. 
without  deposit,  void,  56. 
of  fund  in  Court  to  cover  expenses  of  sale,  1038. 
of  goods,  Bills  of  Sale  Acts,  whether  apply  to  memorandum  accom- 
panying, 191,  202. 
of  receipt  for  purchase-money,  charges  land,  62. 
of  securities  as  cover  for  gambling  in  stocks,  &c,  622,  623. 
of  share  certificates,  by  trustee,  1320. 

mortgages  by,  1269. 
with  transfer,  281. 
without  transfer,  282. 

DERIVATIVE  MOETGAGES, 

accounts  directed,  in  case  of,  1030,  1031. 
parties  to  redemption  actions,  721. 

DESCRIPTION, 

of  grantor  of  bill  of  sale,  230,  246—249. 

of  property,  in  order  for  delivery  of  possession  in  foreclosure  action, 

1046. 
of  witness  to  affidavit  of  bill  of  sale,  of,  248. 

DESERTION  OF  WIFE, 

husband's  consent  to  her  disposition  dispensed  with  after,  320. 

INSTRUCTION  OF  MORTGAGED  PROPERTY,  1512. 

DETEBIO] tATION  OF  MORTGAGED  PROPERTY.    See  Waste. 

DEVISE, 

(iT  equity  <>r  redemption,  8 16,  647. 

(,l  moi  fcgaj  now  inoperative,  811. 

excepl  ion  u  to  copyholds,  8 12. 

former  law  as  to,  -S32 — K3!».     Sec  LEGAL  ESTATE. 
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DEVISEE, 

of  mortgagee,  when  made  party  to  foreclosure  action,  1004,  1005. 

when  entitled  to  foreclosure,  998. 
of  mortgagor,  consolidation  against,  862. 

DEVOLUTION, 

of  equity  of  redemption  in  copyholds,  646,  647. 
in  freeholds,  646. 
in  personalty,  647. 
of  legal  estate  in  mortgaged  property,  832 — 844. 
by  former  law,  832. 

from  7th  August,  1874,  to  1st  January,  1882... 839. 
under  Conveyancing  Act,  1881... 840 — 844. 
under  Eriendly  Societies  Act,  564. 
of  mortgage  debt,  844 — 847.    And  see  Mortgage  Debt. 
of  surplus  proceeds  of  sale,  by  mortgagee  under  power,  911. 
union  of  mortgagee's  estate  with  equity  of  redemption,  effect  of, 
851—854. 

DIEECTOES, 

action  by  debenture  holders  against,  1127. 

accepting  bill  of  exchange  without  authority,  471. 

articles  may  vest  borrowing  powers  in,  471.     See  Company. 

borrowing  ultra  vires,  liability  of,  460. 

liability  for  exceeding  borrowing  powers,  467,  471.     See  COMPANY. 

Hen  of,  for  moneys  advanced  for  purchase  of  land,  1379. 

misapplication  of  funds  by,  constructive  notice  of,  1331. 

mortgage  to,  by  company,  omission  to  register,  501. 

notice  to,  by  mortgagee  of  shares,  effect  of,  1271,  1272. 

to  company,  through,  1331. 
purchase  of  debentures  at  undervalue,  by,  824. 
qualification  of,  mortgage  of  shares  does  not  affect,  628. 

DISABILITY, 

all  persons  not  under,  may  mortgage  then  property,  315. 
coverture  prior  to  Married  Women's  Property  Act,  1882... 315,  316. 
infancy,  353,  355,  356. 

Limitations,  Statutes  of,  988,  1061 — 1071.    See  Limitations,  Sta- 
tutes of. 
of  mortgagee  of  ship,  saving  in  case  of,  269. 

DISCHAEGE, 

of  bottomry  bond,  1512. 

of  charging  order,  1362. 

of  incumbrance,  power  of  tenant  for  life  to  raise  money  for,  38S. 

of  mortgage  of  ship,  268. 

to  friendly  society,  by  receipt  indorsed,  566. 

to  life  assurance  company,  entitled  to  proof  of,  1268. 
of  receiver,  958. 

of  surety,  82—88.     See  Surety. 
of  vendor's  lien,  by  taking  security,  1374,  1375. 
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DISCLAIMER, 

by  bankruptcy  trustee  of  mortgagor,  160 — 162,  1081.     See  Lease. 
by  defendant,  entitles  him  to  costs,  when,  1188 — 1190. 
by  married  woman,  of  power,  333. 

DISCOUNT, 

allowance  of,  by  building  society,  on  subscriptions,  553. 
issue  of  debentures  at,  470,  472. 

DISCOVEEY, 

by  mortgagee  of  deeds,  732. 

from  defendant  pleading  purchase  for  value  without  notice,  1304. 

in  redemption  actions,  732,  733. 

of  gaming,  &c.  debts,  securities  for,  624. 

of  mortgage,  mortgagee  whether  bound  to  make,  1296. 

DISENTAILING  ASSUEANCE, 

acknowledgment  by  married  woman  of,  368. 
covenant  by  mortgagor  to  perfect,  376 — 378. 

DISMISSAL  OF  EEDEMPTION  ACTION, 
equivalent  to  foreclosure,  736. 

DISPOSITION, 

husband's  consent  to  wife's,  dispensed  with,  when,  320. 

DISTEESS, 

bill  of  sale  no  protection  against,  222 — 224. 

by  receiver,  923,  950,  951. 

fixtures  not  generally  liable  to,  124. 

marshalling,  779,  780. 

mortgagee,  entry  into  possession  by,  after,  797. 

mortgagee  in  possession  may  distrain,  667,  679,  680. 

mortgagor  may  distrain,  when,  672. 

restrained  from,  after  appointment  of  receiver,  923. 
pledgee  entitled  to  discharge  of  claim  before,  1472. 
power  of,  avoidance  of,  by  Bills  of  Sale  Acts,  667. 

distinction  between,  and  mortgage,  7. 
rentchargo  recoverable  by,  33,  34. 

security  given  to  avoid,  is  not  fraudulent  preference,  589. 
surety  discharged  by,  87. 
winding-up  of  companj-,  leave  in,  to  make,  1126. 

DISTBINGAS, 

notice  in  lieu  of,  1357 — 1365.     See  NOTICE. 

DIVIDENDS, 

payment  of,  <>n  fund  subject  to  charging  order,  1365. 
proof  after,  in  bankruptcy,  L089. 
in  composition,  109 1. 
in  winding-up,  l  K><>. 
DIVORCE, 

effect  of,  On  wit"'.    pOWet  to  dispose  Of  property,  320. 
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DOCUMENTS, 

affidavit  of,  by  mortgagee  on  redemption,  1412. 
material  to  title,  mortgagee  has  constructive  notico  of  all,  1313. 
not  connected  with  title,  constructive  notico  as  to,  1315,  1316. 
production  of,  by  mortgagee  of  lands  in  colony,  815. 

DOWER, 

equity  of  redemption,  mortgage  of,  liable  to  let  in,  44. 

trustee  of  mortgagor  to  bar,  whether  party  to  foreclosure  action,  1007. 

vesting  order  declaring  uses  to  bar,  1423. 

DOWRESS, 

consolidation  does  not  bind,  862. 
redemption,  right  to,  of,  698. 

DRAINAGE  ACTS, 

charges  under,  1370,  1371. 

DUPLICATES, 

stamp  duty,  1538. 

EARNINGS, 

future,  receiver  of,  933. 

separate  property  of  married  woman,  333,  334. 

EASEMENTS, 

sale  by  mortgagee  of,  over  unsold  land,  902. 

ECCLESIASTICAL  COMMISSIONERS  ACT, 
mortgages  under,  441 — 444. 

ECCLESIASTICAL  PERSONS  AND  CORPORATIONS, 

agreement  by  incumbent  for  application  of  income  of  benefice  for 

benefit  of  creditors,  void,  439. 
for  giving  priority  to  judgment,  void,  441. 
collateral  securities  may  be  valid,  where  charge  void,  440. 
evidence  not  admissible  to  impeach  charge  prima  facie  valid,  441. 
Irish  benefice,  charge  on,  valid  during  life  of  grantor,  440. 
land  tax,  charge  on  benefice  in  favoiu'  of  incumbent  redeeming,  440. 
mortgages  by,  of  benefice  with  cure  of  souls,  void,  438,  400. 

of  canonry,  439. 

of  compensation  by  retiring  incumbent,  439. 

of  pew  rents,  438. 

rectory  impropriate,  438. 

under  statutory  powers  for  building,  &c,  441 — 444. 
warrants  of  attorney  by,  when  void,  440,  441. 

EIK  TO  A  REVERSION, 

stamp  duty,  153N. 

EJECTMENT, 

admission  to  copyholds  necessary,  for  mortgagee  to  bring,  152. 
mortgagee  of  tolls,  &c,  whether  may  maintain,  491,  492. 
receiver  may  maintain,  against  tenants,  952, 
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EMBLEMENTS, 

lessee  of  mortgagor  evicted  by  mortgagee  not  entitled  to,  676. 
mortgagee  on  entry  into  possession  entitled  to,  800. 

ENFRANCHISEMENT  OF  COPYHOLDS, 
effect  of,  on  mortgage,  154. 
mortgages  by  limited  owners,  &c,  for,  388. 
right  of  mortgagee  to  obtain,  153. 

ENTAIL.    See  Tenant  in  Tail. 

ENTRY,  POWER  OF, 

rentcharge  recoverable  by  means  of,  33,  34. 

EQUITABLE  ASSETS,  651,  653. 

EQUITABLE  ASSIGNMENT.    See  Hypothecation. 

EQUITABLE  MOETGAGE, 

accounts  taken  in  case  of,  1177. 

agreement  for  mortgage,  42,  50 — 54.     And  see  AGREEMENT. 

company  may  give,  whether,  469. 

consolidation,  right  of,  under,  856. 

costs  of  perfecting,  54. 

right  of  mortgagee  to,  under,  1114,  1177. 
deposit  of  deeds,  42,  54—66.     And  see  Deposit  of  Deeds. 
effect  of,  at  law  and  in  equity,  8. 

entry  into  possession,  remedy  analogous  to,  under,  797,  798. 
equity   of  redemption,  mortgage   of,  42  et  seq.     See  Redemption, 

Equity  of. 
foreclosure,  incident  to,  995. 
future  advances  may  be  secured  by,  42. 
judgment  preferred  to  subsequent,  1218,  1219. 

postponed  to  prior,  1348. 
legal  estate,  best  right  to  call  for,  1217,  1218. 

action  to  compel  prior  mortgagee  paid  off  to  convey,  43. 

injunction  to  restrain  mortgagor  from  parting  with,  42. 
legal  mortgage  preferred  to  prior,  1215. 
power  of  attorney  may  create,  52. 
power  of  sale  under,  887. 
receiver  may  bo  appointed  at  instance  of,  928. 
sale  by  Court  at  instance  of,  1018. 
stamp  duty  on  security,  1521,  1522. 
tucking.    See  Tacking. 

EQUITIES  EQUAL,  LAW  PREVAILS,  1214. 

EQUITY  OE  REDEMPTION.    See  Redemption,  Equity  of. 

EQUITY  TO  SETTLEMENT, 

bar  of,  by  deed  acknowledged,  317. 

chattel  real  ot  v,  ife  are  Bubjeoi  to,  321. 

Cshosee  in  action  arc  HiibjcH  to,  323. 

(and  in  ( 'omt  i     abji  o\  to,  323. 

Married  Womi  a'    Property  Act,  1882,  oJIcct  of,  337. 
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ESCHEAT, 

to  Crown,  642,  644. 

subject  to  debts,  644. 
Intestates  Act,  1884... 644. 
of  beneficial  interest,  643. 
of  equity  of  redemption,  643,  644. 
of  mortgage  and  trust  estates,  none,  642,  643. 
of  personalty,  644. 
prevents  foreclosure,  1057. 

ESTATE, 

mortgagor  has,  in  land,  till  foreclosure,  627,  628. 

ESTATE  DUTY, 

mortgage  by  trustees  for,  423. 

ESTATE  EOE  LIEE.     See  Tenant  for  Life. 

ESTATE  TAIL.    See  Tenant  for  Life. 

ESTOPPEL, 

attornment  clause  creates  tenancy  by,  666. 

company  when  bound  by,  473,  474,  485. 

lease  by,  684. 

mortgagee  cannot  dispute  mortgagor's  title,  737. 

mortgagor  cannot  dispute  mortgagee's  title,  654. 

recitals,  110. 

tenant  cannot  dispute  landlord's  title,  682 — 684. 

EVICTION.    See  Ejectment. 

EVIDENCE, 

accounts,  surcharge  and  falsification  of,  1143. 
constructive  notice  by  omitting  to  require,  of  title,  1329. 
costs,  mortgagor  liable  for,  for  adducing  unnecessary,  1182. 
foreclosure,  in  action  for,  1022 — 1024.    See  Foreclosure. 

opening,  on  production  of  fresh,  1047. 
parol,  admissibility  of, 

acknowledgment  of  debt,  985. 

ambiguity  in  terms  of  security,  to  explain,  471. 

charge  on  benefice  prima  facie  valid,  impeachment  of,  441. 

deeds,  contents  of  missing,  816. 

defeasance,  intention  to  execute  contemporaneous,  24. 

defeasible  purchase  or  mortgage,  23 — 25. 

deposit  of  deeds,  intent  to  secure  debt  by,  59. 

further  advances  by,  60. 
memorandum  accompanying,  57. 
property  included  in  charge  by,  61. 
equity  of  redemption,  who  entitled  to,  23 — 25. 
fraud,  25. 
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EVIDENCE— contin  tied. 

parol,  admissibility  of — continued. 

lost  acknowledgment  of  debt,  1067. 

mortgage  deed,  1023. 
lunacy  of  mortgagor,  1023. 
merger,  intention  to  effect,  1438,  1439. 
mortgage  by  wife  to  secure  busband's  debt,  351,  352. 
redemption,  rigbt  of,  in  wbom  vested,  25. 
release  of  mortgage  debt,  1403. 
suretyship,  to  establish  or  explain  nature  of  contract   of,  79, 

80. 
trust  of  mortgage,  845. 

voluntary  settlement,  consideration  for,  602. 
purchaser  from  mortgagee  may  require,  of  propriety  of  sale,  whether, 

900. 
vesting  order,  application  for,  to  be  supported  by  what,  1428,  1429. 

EXCEPTIONS  TO  MOETGAGE, 
alimony,  300. 

annuities  pro  consilio  impendendo,  299. 
canonry  or  other  ecclesiastical  office,  300. 
church  livings,  300. 

commission  of  officer,  and  proceeds  of  sale  of,  299. 
emoluments  of  public  office,  299. 
officer's  pay,  299. 
pensions,  299. 
retiring  allowances,  299. 
salaries  of  judges,  299. 

EXCHANGE, 

equality  of,  power  to  raise  money  by  mortgage  for,  388,  423. 
of  lands  in  mortgage,  consent  of  mortgagee  to,  whether  necessary, 
736. 

EXECUTION  OF  INSTRUMENTS, 

of  bill  of  sale,  new  affidavit  must  state,  245. 
of  mortgage  by  infants  under  order  of  Court,  324. 
on  behalf  of  lunatic,  363. 

EXECUTION  ON  JUDGMENT, 

charging  order,  effects  equitable,  1357. 

Crown  may  levy,  6 18. 

enforcemenl  of  judgmenl  by,  647,  6-18. 

equitable,  649. 

equity  of  redemption  cannot  be  taken  in,  648,  619. 

fixtures  not  liable  to  be  taken  in,  L24. 

floating  security,    debentures  by  way  of,  good  against   creditor, 

106. 
mortgagee's  inters  I  may  be  taken  in,  851. 

pledgee  entitled  to  t|i  eliarge  of  claim  before,  1472. 
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EXECUTORS  AND  ADMINISTItATOES, 

acknowledgment  of  debt  by,  983. 

administration,  mortgage  by,  valid  only  so  far  as  for  purposes  of, 
when,  402. 

administration  decree,  effect  of,  401. 

order  for  mortgage  of  estate,  401. 

administrator,  mortgaging  powers  of,  401. 

as  to  realty,  419. 

of  mortgagor,  joinder  as  party  in  foreclosure  action, 
1009. 

power  of  sale  may  be  given  by,  405. 
realty  cannot  be  mortgaged  by,  419. 
application  of  moneys  advanced,  401 — 405. 

appropriation  of  particular  fund  to  debts,  404. 
following  assets,  405. 

mortgagee  not  bound  to  see  to,  generally,  399,  401,  402. 
under  Lord  St.  Leonards'  Act,  421. 
wbere  debts,  &c.  are  charged  on  realty,  422. 
notice  of  impropriety  of  loan,  403,  404. 
assent  of  executor  to  specific  legacy,  400. 
assets,  all  kinds  of,  may  be  mortgaged  by,  400,  405. 

decree  for  administration  affects  right  to  mortgage,  whether,  401. 
following,  399,  405. 

delay  may  prevent,  405. 
insolvent  estate,  400. 

institution  of  action  does  not  prevent  dealings  with,  401. 
banker,  deposit  of  securities  with,  by,  405. 
conflict  of  equities,  404,  405. 

consent  of  Court  to  mortgage,  application  for,  401. 
consolidation  clause  in  mortgage  by,  not  allowable,  406. 
debt  of,  mortgage  to  secure,  402. 
debts,  payment  of,  is  first  duty  of,  399. 
deposit  of  deeds  as  security  by,  64,  405. 
■    to  secure  own  debt,  402. 
devolution  of  mortgage  estates  on,  840 — 844. 
estate  duty,  money  to  pay,  may  be  raised  on  mortgage  by,  423. 
foreclosure  by,  998. 

fraudulent  dealings  between  mortgagee  and,  402,  403,  421. 
heir  of  mortgagee  a  trustee  for,  832. 
insolvent  estate,  mortgage  of  assets  valid,  where,  400. 
leaseholds,  presumption  that  mortgage  of,  is  for  purposes  of  adminis- 
tration, 422. 
liability  of,  distributing  assets,  1107. 
misapplication  by,  of  loan,  mortgagee  not  generally  liable  for,  399, 

401.  402. 
mixing  in  same  mortgage  deceased's  and  own  property,  403. 
mortgage  by,  of  personalty,  399 — 406. 
form  of,  405. 
of  assets  generally,  400. 
VOL.  II. R.  3  H 
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EXECUTORS  AND  ADMINISTRATORS— continued. 
mortgage  by,  of  personalty — continued. 
of  specific  legacy,  400,  402. 
power  of  sale  may  be  given  by,  405. 
special  provisions  not  to  be  inserted  in,  406. 
subject-matter  of,  405. 
to  secure  own  debt,  402 — 404. 
mortgage  by,  of  realty,  406 — 422. 

authorized  by  charge  of  debts,  or  legacies,  406.     See  Charge. 
direction  to  pay  debts,  407. 

to  raise  money  out  of  rents,  &c,  414 — 416. 
under  Lord  St.  Leonards'  Act,  416 — 422. 

administrator  cannot  mortgage  realty,  419. 
application  of  loan,  mortgagee  whether  bound  to   see  to, 
420,  421. 
notice  of  fraud,  403. 
of  trust,  404. 
of  unpaid  debts,  403. 
one  executor  may  mortgage,  405. 

parties  to  foreclosure  action  representing  mortgagee,  1004,  1005. 

mortgagor,  1008,  1009. 
to  redemption  action  representing  estate,  721,  723. 
personalty  of  deceased  vests  in,  399. 
power  of,  to  mortgage  assets,  400. 

specific  legacy,  400,  402. 
to  sell  assets,  399. 
power  of  sale  may  be  given  to  mortgagee  by,  405. 
private  debt  of,  mortgage  to  secure,  void,  402. 
purchase  by,  at  undervalue,  of  incumbrances,  824. 
redemption,  right  of,  698. 

retainer  of  debt,  no  right  of,  against  receiver,  949. 
specific  legacy,  mortgage  of,  by,  400. 

legatee,  mortgage  by  executor  who  is,  for  own  debt,  402. 
tender  of  mortgage  moneys  to,  before  probate,  711. 
title  deeds  of  leaseholds,  right  to,  of,  813. 

EXONERATION, 

under  former  law,  personalty  primary  fund,  753 — 767. 
application  of  rule  generally,  753. 

to  Welsh  mortgage,  754. 
contrary  intention,  what  indicates,  754 — 758. 

evidence,  parol,  not  admissible,  to  show,  754,  755,  758. 
express  exoneration  Erom  debts,  755. 
impli'il  from  Deque  I  nr  residue,  whether,  756,  757. 
to  executors,  not,  756. 
to  tenant  for  lil'o  of  realty,  755. 

to  trustees  though  also  executors,  755, 
756. 
charge  ol  debts  simply,  not,  754. 
of  Legacie  i,  755. 
of  in..!  tgagc  'It'lils,  755. 
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EXONEEATION— continued. 

under  former  law — continued. 

contrary  intention,  what  indicates — continued. 

implied  from  bequest  of  residue,  whether — continued. 
devise  subject  to  debts,  not,  755,  757. 

to  mortgage  debts,  not,  755. 
direction  to  pay  debt  out  of  part  of  realty,  756. 
funeral  expenses,  755,  758. 
suspension  and  revivor  of  liability  of  personalty,  758. 
personalty,  mortgagee  of  specific,  is  still  entitled  to,  766,  767. 
exceptions  to  the  general  rule,  759 — 767. 

adoption  of  debt  by  heir  or  devisee,  759,  760. 
under  Locke  King's  Act,  mortgaged  property  primary  fund,  767 — 773. 
Act  and  amending  Acts  set  out,  767 — 769. 
ajiplication  of  Acts,  768. 
charges,  specific  only,  are  within  Acts,  768. 
contrary  intention,  what  indicates,  771 — 773. 

absolute  devise  with  direction  to  pay  legacies  out  of  per- 
sonalty, not,  773. 
appropriation  of  fund  to  mortgage  debt,  effect  of,  773. 
debts,  charge  of,  on  realty,  not  sufficient,  773. 
debts,  direction  to  pay  generally,  does  not  include  mortgage 
debts,  769—772. 
in  exoneration  of  realty,  772,  773. 
out  of  revived  fund,  772. 
devise,  specific,  of  part  of  mortgaged  premises,  not,  773. 
direction  to  pay  particular  incumbrance,  not,  as  to  others, 

773. 
sale  and  specific  application  of  proceeds,  trusts  for,  772. 
settlement,  limitations  in  strict,  not,  772. 
conversion,  trust  for,  not  within  Acts,  768. 
copyholds  are  within  Acts,  768. 
Crown  bound  by  Acts,  770. 

deposit  of  deeds,  mortgage  by,  is  within  Acts,  768. 
judgment  debts  are  within  Acts,  771. 
leaseholds  now  within  Acts,  768,  769. 
personal  liability  not  imposed  by  Acts,  770. 
personalty,  mortgages  of  (other  than  leaseholds)  not  within  Acts, 
767,  768. 
and  realty,  mortgage  comprising,  not  within  Acts, 
770. 
vendor's  lien  not  within  Acts,  768. 

wills  made  before  Locke  King's  Act,  not  within,  768,  771. 
wife's  right  to,  on  husband's  death,  from  mortgage  for  his  debts, 
351,  352. 

EXPECTANCY, 

married  woman  cannot  dispose  of,  except  under  Married  "Women's 

Property  Act,  1882. ..311. 
mortgage  of,  whether  vabid,  311. 

3n2 
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FACTOE, 

bill  of  exchange,  pledge  of,  1486. 

lien  of,  1482. 

pledges  by,  1479. 

possession  by,  reputed  ownership,  whether,  181. 

FACTOES  ACT,  1476—1486.     See  Pledge. 

FACTOEY, 

definition  of,  for  purposes  of  Bills  of  Sale  Acts,  206. 

FALSIFICATION, 

accounts,  of,  when  leave  will  be  given  for,  1142 — 1145.     And  see 
Accounts. 

FAMILY  AEEANGEMENT, 

mortgage  by  way  of,  rule  against  collateral  advantage  relaxed  in  case 
of,  18,  19. 

FEE  FAEM  EENTS, 

receiver  must  keep  down,  554. 

FELLOWSHIP, 

emoluments  of,  assignable,  whether,  300. 

receiver  of,  may  be  appointed,  933. 

FELON, 

administrator  of,  party  to  foreclosure  action,  1009. 
foreclosure,  whether  decreed  against,  1057. 

FEUDS, 

restrictions  on  alienation  of  land,  314,  315. 
Statute  Quia  Emptores,  315. 

12  Car.  II.  c.  24... 315. 

FINANCE  ACT,  1894, 

mortgages  by  trustees  under,  423. 

FINES, 

benefit  building  sociotios,  of,  added  to  principal,  552. 
copyholds,  payable  in  respect  of,  covenants  for  payment  of,  15  . 
for  renewal  of  loasos,  lien  for,  1379. 

mortgage  by  tenant  for  lifo  of,  381. 
by  trustees  for,  427. 
infant's  property  mortgaged  for  payment  of,  354. 

FINES  AND  EECOVEPIKS, 

abolished  by  Stat.  :;  &  i  Will.  IV.  o.  74. ..316. 
mortgage  by  tenant  in  tail,  '•'>i'<>>. 
dl'  wife's  lands  by,  -no. 

FIEi:  [NSUEANOE, 

coyoh:mi1  ,  for,  iii  mortgage,  L66. 

statutory  provisions  ■■> :  to,  implied  in  mortgage  deeds,  137. 
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FIXTURES, 

bankruptcy,  "  chattels  personal"  in,  does  not  include,  128. 

remedy  of  mortgagee  against  trustee  in,  removing,  128. 
reputed  ownership  in,  does  not  extend  to,  178. 
Bills  of  Sale  Acts,  what  are  chattels  within,  204—207,  216.     And  see 

Bills  of  Sale  Acts. 
distress  not  generally  leviable  on,  124. 
execution  not  leviable  on,  124. 
mortgage  fee  passes  what,  120—128. 
agricultural  fixtures,  127,  128. 
all,  attached  to  soil  generally,  120. 
attached  after  mortgage,  121. 

for  temporary  purpose,  123. 
moveable  parts  of  fixed  machinery,  123. 
tenant's  fixtures,  121. 

trade  machinery  attached  after  mortgage,  exceptions  in  favour 
of,  125—127. 
removal  of,  by  mortgagor,  mortgagee  may  restrain,  128. 
sale  of,  by  mortgagee,  apart  from  land,  not  allowable,  120,  121. 
what  are,  121,  122. 
what  are  not,  123. 

FLOATING  SECURITY, 

interest  in  land  within  Statute  of  Frauds  created  by,  496. 

nature  of,  493—496.     See  Debentures. 

priority  of  specific  mortgage  over,  1291. 

registration,  charge  of  chattels  by  way  of,  does  not  require,  496. 

winding-up  renders,  specific,  494. 

FORECLOSURE, 

absolute,  decree  for,  form  and  operation  of,  1041  et  seq. 

not  made  in  first  instance,  1024. 
accounts  in,  mode  of  taking,  1130  et  seq.     See  Accounts. 
of  mortgagee,  defence  contradicting,  1022. 
order  for  taking  on  decree  nisi,  1026,  1027. 
particulars  of,  1024. 
preliminary,  summons  for,  1026. 
right  of  defendant  to  insist  on,  1026. 
action  for,  cestui  que  trust  may  bring,  997. 

is  not  for  recovery  of  land,  1018. 
advowson  may  be  foreclosed,  999. 

appeal,  enlargement  of  time  for  payment,  pending,  1033. 
bankruptcy  of  mortgagor  does  not  prevent,  999,  1076—1078. 
pendente  lite,  effect  of,  1012. 
valuation  of  security  in,  does  not  prevent, 
1088. 
Bankruptcy  Court  can  order,  whether,  1078. 
chambers  in  Inn  of  Court,  may  be  foreclosed,  when,  999,  1000. 
Chancery  Division,  assignment  to,  of  actions  for,  1015. 
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chief  clerk's  certificate,  confirmation,  of,  1026. 

interest,  computation  of,  after,  1029. 
objections  to,  1033. 

receipt  of  rents  after,  1033,  1048,  1140. 
collateral  securities,  enforcement  of,  before,  1003. 
colonies,  sale  in,  substituted  for,  1016. 
commencement  of  action  for,  1018 — 1021. 
alternative  claim  for  sale,  1018. 
by  originating  summons,  1020,  1021. 
by  wit,  1018,  1019. 

claim  for,  delivery  of  possession,  1018. 

injunction    against   parting    with   legal   estate, 

1018. 
personal  payment,  1019,  1021. 
receiver,  1021. 
consolidation  may  be  claimed  in  action  for,  856. 
copyholds,  of,  152. 
costs,  action  for,  does  not  entitle  mortgagee  to,  1003. 

of  action  for,    allowed  to   mortgagee  in  redemption  action, 

1195. 
of  application  for  enlargement  of  time  for  payment,  1033. 
County  Court,  jurisdiction  of,  in  actions  for,  1015. 

bankruptcy  of  mortgagor  does  not  affect,  1016. 
where  action  must  be  brought,  1015,  1016. 
Crown,  escheat  or  forfeiture  to,  prevents,  1057. 
debenture  holder's  action  for,  1117 — 1120. 
declaration  of  charge  in  decree  nisi,  1025. 
decree  absolute  for — 

accounts,  further,  dispensed  with,  when,  1044. 
action  finally  disposed  of  by,  1044. 
affidavit  of  default,  1042. 
application  for,  delay  in,  1043. 
form  of,  1042. 
brief,  delivery  of,  to  registrar,  1044. 
death  of  mortgagor  before,  1043. 

one  of  joint  mortgagees  before,  1043. 
delivery  of  possession,  1045k  1046. 
title  deeds,  1016,  1047. 
infant,  against,  1052,  1053. 
motion  for,  after  one  year  from  judgment,  1043. 
opening,  1047—1051. 
parties,  no  joinder  of,  after,  10-14. 
p;nl  "1'  c  |;ifc  not  sold  under  order,  10-14. 

receiver  not  appointed  after,  928. 

regi  trillion  of,  iinnece  lary,  104  I. 

lent  ,  receipt  of,  after  decree  nisi,  provents,  when,  1044. 

service,  on  whom,  aeoe  Bary,  LO 13. 

\e  ting  order  refused  before,  L046, 
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decree  nisi  for, 

accounts,  order  for  taking,  1026,  1027. 

action  for  redemption,  decree  no  defence  to,  1042. 

always  made  in  first  instance,  1 024. 

assessment  of  security  on  mortgagor's  bankruptcy,  decreo  should 

show,  1025. 
declaration  of  charge,  1025. 

delivery  of  possession,  conditional  order  for,  1045. 
form,  common,  of,  1024. 
inquiry  as  to  priorities,  1032. 
payment  under,  1034,  1035. 

redemption,  price  of,  same  in  redemption  action  and,  1025,  1026. 
time  allowed  for,  1027—1034. 

allowance  of  one  only  usual,  1027. 
enlargement  of,  1032—1034. 

ability  to  pay  must  be  shown,  1034. 
conditions  of,  1033. 

further  enlargement,  when  granted,  1034. 
grounds  for   application  must  be  shown, 
1032. 
successive  redemptions,  735,  1028 — 1032. 

distinct  parts  of  estate,  separate  mortgages 

of,  1032. 
judgment  creditors,  1028. 
mortgagor  cannot  obtain,  1028. 
part  of  equity  of  redemption  vested  in  first 

mortgagee,  1031. 
personalty,  rule  as  to,  1029. 
postponement  of  prior  security,  1028. 
puisne  incumbrances  created  same  day,  1029. 
persons  claiming  under, 
1029. 
sub-mortgagees,  1030. 
tenant  for  life  and  remainderman,  1029. 
default, 

no  foreclosure  order  unless  after,  1002. 
delivery  of  possession,  order  for,  1045,  1046. 
after  absolute  decree,  1046. 
before  trial  refused,  1045. 
conditional,  in  decree  nisi,  1045. 
description  of  property  in,  1046. 
ex  parte,  when  made,  1046. 
pleadings  should  claim,  1045. 
stock,  order  to  transfer,  1045. 
vesting  order,  1046. 
delivery  of  title  deeds,  order  for,  1046,  1047. 
bona  fide  holder  without  notice,  1047. 
mortgagee  entitled  to  what  deeds,  1046,  1047. 
purchaser  paying  off  mortgage  entitled  to,  1047. 
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deposit  of  deeds,  mortgagee  by,  declaration  of  charge  in  favour  of, 
1025. 
foreclosure  by,  995. 
equity  of  redemption,  mortgagee  of,  subject  to,  by  prior  mortgagee,  44. 
evidence  in  action  for,  1022 — 1024. 

accounts,  particulars  of,  1024. 

admission  of  mortgage,  &c,  1022. 

consideration,  1023. 

entries  against  interest,  1023. 

loss  of  mortgage  deed,  1023. 

lunacy  of  mortgagor,  1023. 

proof  of  mortgage  deed  at  bearing,  1022. 

solicitor  and  client,  dealings  between,  1023. 

title  of  mortgagor,  investigation  of,  1023. 

undue  influence,  1023. 
felon,  whether  foreclosure  can  be  decreed  against,  1057. 
fraud,  defence  of,  pleadings  must  raise,  1022. 
,'     future  calls  are  subject  to,  14,  497,  1001. 

infants,  foreclosure  and  sale  against,  1052 — 1056. 

absolute  decree  immediate,  where  interest  accrued  after  judg- 
ment, 1052. 
where  security  inadequate,  1052. 

adult  and  infant  defendants,  order  as  against,  1053. 

alternative  claims  for  foreclosure  on  sale,  1052. 

attaining  full  age  before  decree,  1055. 

conveyance,  concurrence  of  infant  in,  1055. 

day  to  show  cause,  when  allowed,  1054 — 1056. 

demurring  by  parol,  1053. 

discretion  to  order  sale,  1055. 

form  of  order,  usual,  1052. 

refusal  of  foreclosure  order,  1054. 

sale,  order  for,  now  generally  made,  1054. 

referenco  to  chambers  as  to  advisability  of,  1052. 

showing  cause  by,  1053. 

stay  of  proceedings,  infant  not  entitled  to,  1052. 

Inns  of  Court,  jurisdiction  of,  how  far  affects,  999. 

interest,  computation  of,  after  certificate,  1029. 

enlargement  of  timo  for  redemption, 
1034. 

default  in  payment  of,  is  sufficient  ground  for,  1002. 
Ireland,  sain  in,  substituted  for,  1016. 
judgment,  decree  is  not  a,  nil. 
jurisdiction  En  actions  for,  1015 — 1018. 
lien,  mere,  gives  no  righl  of,  995. 
Limitations,  Statutes  of,  in  bar  of,  1058 — 1074. 

See  Limitations,  STATUTES  OF. 
liquidated  demand,  indorsenienl  of  will  with,  1019. 
lunucy  of  mortgagor,  alleged,  proof  of,  1023. 
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married  woman  may  be  foreclosed,  1056. 
mortgagor  retains  "  estate  "  in  land  till,  G27,  628. 
opening  after  decree  absolute,  1047 — 10,31. 

ability  of  mortgagor  to  pay  must  be  shown,  1051. 

accounts,  further,  on,  1049. 

omissions  from  receivers,  1051. 

attorney  of  debtor,  where  creditor  was,  1050. 

conduct  of  mortgagee  considered,  1049,  1051. 

delay  in  application  for,  1050. 

evidence,  adducing  fresh,  by  mortgagor,  1047. 

fraud  is  ground  for,  1047,  1049. 

lapse  of  time  no  bar  to,  1047. 

life  policy  falling  in  before  foreclosure  absolute,  1048. 

partial,  none,  1050. 

purchaser  from  mortgagee  liable  to,  1049. 

not  lightly  disturbed,  1051. 

receipt  of  rents  by  mortgagee,  1048. 

sale  to  person  entitled  to  redeem,  1049. 

under  power  after  foreclosure  allowed,  so  as  to  prevent,  1049. 

originating  summons,  commencement  of  action  by,  1020. 

service  out  of  jurisdiction  of,  not  allowed, 
1021. 

partnership,  share  in,  1000,  but  see  508. 

pension,  1000. 

payment,  actual,  mortgagee  may  foreclose  till,  1003. 

covenant  for,  statement  of  claim  should  set  out,  1021. 

claim  for  personal,  in  writ,  1019,  1021. 

immediate,  when  mortgagee  entitled  to,  1019. 

injunction  against  trustees,  mortgagee  guilty  of  breach  of  trust 
receiving,  1035. 

power  of  attorney  to  receive  under  decree,  1034. 

to  joint  mortgagees,  1034. 

undertaking  by  mortgagor  for,  effect  of,  1026. 
pleadings  in  action  for,  1021,  1022. 

accounts,  denial  of  mortgagee's,  1022. 

all  material  facts  should  be  stated,  1021. 

claim  for  personal  payment,  1021. 

counterclaim,  1022. 

defence  of,  bar  by  lapse  of  time,  1022,  1058  et  seq. 
of  fraud,  1021. 

possession  of  mortgagee,  inquiry  as  to,  1022. 

statement  of  claim  should  state,  1021. 
postponement  of  right  of,  1002. 
proof  in  administration  action,  after,  1113. 
redemption  action,  dismissal  of,  equivalent  to,  736. 

terms  of  redemption  same  in  both,  1025,  1026. 
reversionary  interest,  when  right  to  foreclose  arises,  1002. 

revivor  of  bar  of  right,  &c,  1003. 
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right  to,  incident  to  mortgage,  13,  14,  999. 

when  first  arises,  1002,  1003. 
sale  in  lieu  of, 

jurisdiction  to  order,  1016 — 1018. 

order  for,  1035—1041. 

And  see  Sale  BT  Court. 
set-off,  claim,  by  mortgagor  to,  1027. 
sub-mortgagee  may  foreclose,  999. 

redemption  decree  binds,  1030,  1031. 
title  of  mortgagor  not  investigated  in  action  for,  1023. 
vesting  order  declaring  mortgagor  to  be  trustee  after,  1422. 
vesting  order  not  made  before  decree  absolute,  1096. 
Welsh  mortgage  gives  no  right  to,  27,  28. 
who  may  foreclose,  999  et  seq. 

abroad,  mortgagee  of  land,  1001. 

absolute  grantee  subject  to  re-purchase,  not,  23. 

bankruptcy  trustee  of  mortgagee,  999,  1077. 

cestui  que  trust  where  mortgage  vested  in  trustees,  996,  997. 

charge,  mere  holder  of,  not,  6,  13,  995. 
registered  proprietor  of,  995. 

chattels  personal,  mortgagee  of,  whether,  1000. 

copyhold,  mortgagee  of,  152,  995. 

creditors,  mortgagee  after  assignment  and  trust  for,  999. 

customary  heir  of  mortgagee,  when,  998. 

debenture  holder,  whether,  1001,  1117. 

deposit  of  deeds,  mortgage  by,  995. 

devisee  of  mortgagee,  when,  998. 

distinct  mortgages,  holder  of  several,  1000. 
sums,  several  mortgages  of,  995. 

equitable  mortgagee,  995. 

floating  security,  holder  of  debenturo  in  form  of,  1001. 

heir  of  mortgagee  under  former  law,  998. 

joint  mortgagees,  one  of  several,  995. 

Land  Transfer  Act,  1875,  proprietor  of  registered  charge  under, 
41. 

leaseholds,  mortgagee  of,  by  demise,  1001. 

lien,  holder  of,  &c.,mere,  not,  995. 

mortgageo  for  tomi  of  years,  997,  1001. 

mortgageo  in  or  out  of  possession,  994. 

partnership,  share,  mortgageo  of,  995,  1000. 

pi  nsion,  mortgagee  of,  1000. 

personal  repre  entatives  of  mortgagee,  998. 

railway  Bhare  ,  mortgagee  of ,  looo. 

Bub-mortgagi  e,  999. 

Burety,  mortgagee  of  reversionary  interest  of,  not,  looo. 

i'  i in,  mortgagee  for,  with  trust  for  sale,  of  fee,  w.n,  looi. 

i  ran  feree  of  mortgage,  998. 

trust  deed  collatx  ral  to  mortgage  with,  !'0T. 
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who  may  foreclose — continued. 

trustee  for  sale,  not,  996,  997. 
trustee-mortgagee,  996. 
who  ought  to  be  parties  to  action  for,  1003 — 1015. 
administrator  of  mortgagor,  1009. 
all  persons  interested  generally,  1003. 
assignees  pendente  lite,  whether,  1014,  1015. 
Attorney-General,  when,  1013. 
bankrupt  mortgagee,  not,  1011. 
bankruptcy  trustee  of  mortgagor,  1011. 
benefice,  patron  of  mortgaged,  not,  1010. 
co-mortgagees,  all  of  several,  1006. 
customary  heir  of  mortgagee,  when,  1005. 
debenture  holders,  1013. 
devisee  of  mortgagee,  when,  1004,  1005. 
dower,  trustee  of  mortgagor  to  bar,  1007. 
equity  of  redemption,  different  owners  of,  1010. 
purchaser  of,  1009,  1010. 
felon,  administrator  of,  1009. 
heir  of  mortgagee,  when,  1004,  1005. 
judgment  creditors,  1013. 
mortgagor  (generally),  1007. 

after  assignment,  not,  1007,  1008. 
of  part  of  estate,  1008. 
partners  of  mortgagor,  when,  1010. 
personal  representatives  of  mortgagee,  1004,  1005. 

mortgagor,  when,  1008,  1009. 
prior  mortgagee  in  action  by  puisne  mortgagee,  1014. 
puisne  incumbrancers,  1012,  1013. 
surety,  whether,  1008. 

tenant  in  tail  of  equity  of  redemption,  1010. 
trustee  as  representing  cestuis  que  trust,  1006,  1007. 
of  portions  term,  1011. 
to  preserve  contingent  remainders,  1011. 
where  action  brought  by  cestuis  que  trust,  1005. 

by  puisne  mortgagee,  1014. 
by  sub-mortgagee,  1007,  1008. 
winding-up  of  company,  leave  to  bring  action  in,  1002. 
writ,  indorsement  of,  generally,  1018. 
specially  indorsed,  1019. 

FOEEIGN  COUNTRY, 

action  by  debenture  holders  in,  1127,  1128. 

deposit  of  deeds  relating  to  land  in,  62. 

Trustee  Acts,  whether,  apply  to  conveyance  of  land  in,  1418. 

FOEEIGN  COUET, 

maritime  lien,  how  affected  by  decree  of,  1390. 
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FOEEIGN  POET, 

bottomry  bond  may  be  given  in,  1509. 

FOEEIGN  SECUEIT1ES, 
stamp  duty,  1523,  1524. 

FOEFEITUEE, 

condition  of,  relief  against,  in  equity,  1 1 ,  68. 

of  bond,  by  non-payment  of  mortgage  money,  68. 

equity  of  redemption  in  land,  642 — 645. 
of  lease,  relief  against,  157,  158. 
of  mortgagor's  estate  at  common  law  on  default,  4. 
of  policy  of  life  assurance,  297. 

FOEGEET, 

of  bill  of  lading,  1499. 

of  mortgage,  1297. 

registration  of  deed  avoided  by,  1251. 

FEAUD, 

absolute  conveyance  reduced  to  mortgage  by,  22,  25. 
accounts,  costs  of  mortgagee  disallowed  in,  for,  1180. 

opening  for,  1141. 
anticipation,  restraint  on,  not  affected  by,  340. 
bottomry  bond,  relief  against,  for,  1510,  1511. 
chattels  restrained  by  mortgagee,  evidence  of,  173,  175,  176. 
concealment  of  incumbrances,  46,  47. 

constructive  notice,  rules  as  to,  bow  affected  by  solicitors,  1329,  1330. 
costs,  mortgagee  deprived  of,  for  bringing  unfounded  cbarge  of,  1178. 
creditors,   conveyances  in  fraud  of,  within  13  Eliz.  c.  5... 568 — 576. 

See  Fkatjdulent  Conveyances. 
defence  of,  pleadings  must  raise,  1022,  1143. 
deposit  of  deeds  in,  64,  65. 
deposited  deeds,  removal  of,  62. 
evidence  as  to,  25. 

executor  and  mortgagee,  dealings  between,  in,  402,  403,  421. 
foreclosure,  is  ground  for  opening,  1047,  1049. 
Frauds,  Statute  of,  does  not  cover,  25. 
lease  by  mortgagor  to  mortgagee,  17. 
Limitation,  Statutes  of,  1071,  1072. 

married  woman,  restraint  on  anticipation,  not  affected  by  her,  340. 
misrepresentation  amounting  to,  1294. 
pleadings  must  raise,  1()1>2,  1143. 
pledge,  possession  of,  acquired  by,  1463,  1464. 
priority  of  mortgagee  lost  by,  1239,  1293— 1297. 

agent,  mortgagee  liable  for  fraud  of,  1294. 

bankruptcy,  ante-dating  mortgage  on  eve  of,  1293. 

charging  order,  opposition  to,  does  ao\  amount  to,  1297. 

concealmenl  of  incumbrance,  Hi,  L293,  1294. 

where  mortgagee  is  counsel  or  solicitor,  1296. 
settlement,  1296, 
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FRAUD— continued. 

priority  of  mortgagee  lost  by — continued. 

disclosure  of  mortgage,  mortgagee  unasked  not  bound  to  make, 
1296. 

forged  mortgage,  1297. 

securities,  substitution  of,  1297. 
registration  of  deed  avoided  by,  1251,  1252. 
release  of  equity  of  redemption  to  mortgagee  acquired  by,  17. 

security,  collusive,  1295,  1296. 
solicitor,  concealment  or  misrepresentation  by,  1294. 
fraudulent  use  of  deeds  deposited  with,  1295. 
taking  mortgage  in  his  own  name,  1296. 
reconveyance  obtained  by,  1411. 
release  of  equity  of  redemption  obtained  by,  17. 
reversionary  securities,  avoidance  of,  on  ground  of,  613,  616. 
sale  in  bankruptcy,  no  order  for,  when  transaction  tainted  by,  1096. 
settled  account  opened  for,  1142. 
suretyship,  contract  of,  how  affected  by,  80 — 82. 
surrender  of,  copyholds  avoided  for,  152,  153. 
title  deeds,  deposit  of,  by  vendor  before  completion,  1332. 
parting  with,  by  mortgagee  in,  1338,  1339. 
retainer  of  part  of,  by  mortgagor,  1343. 
return  of,  to  mortgagor,  obtained  by,  1347. 
vendor's  Hen  lost  by,  1295. 
wife's  investment,  fraudulent,  of  husband's  money,  338. 

FRAUDS,  STATUTE  OF, 

deposit  of  deeds  as  security  excepted  from,  54 — 56. 

floating  security  on  land  of  company  is  interest  within,  4&6. 

fraud  not  covered  by,  25. 

guaranty,  action  on,  79,  80. 

tacking,  parol  agreement  for,  void,  49. 

FRAUDULENT  CONVEYANCES, 
in  fraud  of  creditors  (13  Eliz.  c.  5), 
action  to  set  aside,  575. 

any  creditor  may  bring,  575. 
coats  of,  576. 
decree  in,  form  of,  576. 
avoidance  of,  against  creditors,  568* 
intention  to  defraud  creditors,  569 — 574. 

concealment  of  mortgage  from  mortgagee,  571,  572. 

consideration,  adequacy  of,  how  far  material,  572,  573. 

debtor  in  extremis,  assignment  by,  572. 

good  faith  essential  to  support  transaction,  570. 

insolvency  of  mortgagor,  how  far  material,  571. 

particular    creditor,    assignment    to   defeat,   is    not  within 

statute,  570. 
retention  by  mortgagor  of  chattels,   172  et  $eq.,  569.     See 
Chattels  Personal. 
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FRAUDULENT  CONVEYANCES— continued. 
in  fraud  of  creditors  (13  Eliz.  c.  5) — continued. 
intention  to  defraud  creditors — continued. 
retention  by  mortgagor  of  deeds,  571. 

of  possession  of  land,  569. 
voluntary  settlements,  573,  574. 
property,  what  is,  within  the  statute,  568,  569. 
protection  of  bond  fide  conveyances  on  good  consideration,  568 — 
570. 
in  fraud  of  purchasers  (27  Eliz.  c.  4), 

avoidance  of  covinous,  &c.  conveyances,  600. 
cancellation  of  deed,  mortgagee  cannot  require,  605. 
consideration,  601 — 603. 
formerly  material,  601. 

proveable  aliunde,  602. 
what  sufficient,  601. 
now  immaterial,  602,  603. 
copyholds  are  within  the  statute,  601. 
fraud  vitiates  conveyance,  in  what  cases,  602. 
"  purchasers"  within  statute,  all  mortgagees,  legal  or  equitable, 

are,  603. 
depositee  of  deeds  is,  603. 
judgment  creditors  are  not,  604. 
title  of  bond  fide  mortgagee  from, 
604. 
remedies  of  mortgagees  seeking  to  avoid,  605. 
voluntary  conveyances,  cases  under  former  law,  as  to,  604,  605. 
Voluntary  Conveyances  Act,  1893... 602,  603. 

FRAUDULENT  DEVISES  ACTS,  967,  1151. 

FRAUDULENT  PREFERENCE, 
iu  bankruptcy,  584 — 598. 

act  of  bankruptcy,  committed  by,  577. 

arrest,  security  given  after,  591. 

attornment  clause  to  commence  only  from  bankruptcy  is  void  as, 

591,  666. 
avoidance  of,  in  certain  cases,  585  et  scq. 
breach  of  trust,  security  given  to  make  good,  is  not,  589. 
builder's  contract,  licence  to  seize  on  bankruptcy,  in,  void,  591. 
burden  of  proof,  588. 

composition,  deposit  of  goods  with  surety  for  instalment  of,  592. 
security,  given  pending,  591. 

particular  creditor,  592. 
consolidation,  right  of,  affected  by,  when,  861. 
contemplation  of  bankruptcy,  how  far  material,  588. 

meaning  of,  687. 

notice   to    particular  creditor  of, 
591. 
debt  barred  by  bankruptcy,  new  security  for,  597. 

distress,  security  given  to  avoid,  Lfl  not,  589. 
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FRAUDULENT  PREFERENCE— continued. 
in  bankruptcy — continued. 

doctrine  of,  statement  of  principle  of,  584. 
earlier  decisions  must  be  applied  -witb  caution,  585,  586. 
intention  of  debtor  to  prefer  creditor  determines  question  of,  588. 
present  advance,  bond  fide  mortgage  to  secure,  protected,  593. 
and  existing  debt,  mortgage  to  secure,  when  valid,  594 — 596. 
amount  of  advance,  bow  far  material,  595. 
contemplation  of  advance  not  sufficient,  595. 
traders  and  non-traders,  distinction  between,  596. 
pressure  by  creditor,  effect  of,  588,  589. 
previous  contract,  security  pursuant  to,  589,  590. 

security,  completion  of,  590. 
pi'otection  of  bond  fide  transactions  without  notice,  585,  687. 

notice  of  act  of  bankruptcy,  effect  of,  593. 
recovery  of  amount  of  security,  592. 
sale,  order  for,  refused  on  ground  of,  1097. 
secret  promise  by  compounding  debtor  to  pay  creditor  in  full, 

593. 
secret  security,  592 — 596. 
substituted  security,  589. 
surety,  where  payment  by  principal  is  set  aside  for,  whether,  83. 

secret  agreement  with,  by  compounding  debtor,  592. 
threat  of  proceedings,  security  given  under,  is,  whether,  589. 
time,  limit  of,  for  avoidance  of  transaction,  587. 
voluntary  debt,  security  given  for,  591. 
wbole  of  debtor's  property,  mortgage  of,  577,  593. 
in  winding  up  of  companies,  avoidance  of  mortgages,  &c,  for,  598, 
599. 
debenture  holder's   action,    creditor  cannot  raise   question  in, 

598. 
director,  security  given  to,  599. 
enforcement    of  doctrine   for   benefit    of   creditors   generally, 

1131. 
pressure,  absence  of,  necessary  to,  598. 
winding  up,  contemplation  of,  necessary  to,  598. 

FREEHOLDS, 

mortgage  of,  form  and  contents  of,  106  et  scq.     See  Mortgage. 
statutory  covenants  for  titlo  implied  in,  141 — 146. 

FREIGHT, 

assignment  of,  separate,  271. 

charter-party,  meaning  of,  270. 

custom  of  trade  fixes,  wbere  no  agreement  as  to,  270. 

future,  assignment  of,  271. 

bypothecation,  of,  1501. 

lien  for  wages,  bow  far  attaches  to,  1393. 

lien  on  cargo  for,  1398,  1399. 

mortgage  of  ship,  including,  notice  of,  by  certificate  of  registry,  272. 
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FREIGHT— continued. 

mortgagee  of  ship,  notice  to,  by  mortgagee  of,  272. 

priorities  as  between,  and  mortgagee  of,  272. 

taking  possession,  entitled  to,  272. 
registration  of  mortgage  of,  not  necessary,  271. 
what  is,  270. 
when,  is  earned,  271. 

FRIENDLY  SOCIETIES, 
arbitration  clauses,  566. 
borrowing  powers  of,  463. 

legal  estate  in  mortgaged  lands,  devolution  of,  564. 
mortgages  by,  of  lands,  463. 
to,  563—566. 

accounts,  omission  to  audit,  priority  not  affected  by,  565. 

admittance  to  copyholds,  564. 

devolution  on  death,  &c.  of  trustee,  564. 

discharge  of  mortgage  by  receipt  indorsed,  566. 

investment  by  trustees  on,  564. 

members,  loans  to,  564,  565. 

reconveyance,  receipt  in  lieu  of,  566,  1407. 

satisfaction,  entry  of,  on  register  or  court  rolls,  566. 

unauthorized  security,  loans  on,  565. 
officer  of,  death,  &c.  of,  effect  of,  565. 
vesting  of  property  of  society,  564. 

FUND  IN  COURT, 

assignment  of,  notice  of,  1279. 
equity  to  settlement  attaches  to,  323. 
receiver  of,  931,  932. 
stop  order  on,  1276,  1279. 

FURTHER  ADVANCES, 

adding  to  mortgage  debt  in  accounts,  1147,  1148,  1150. 

bill  of  sale  given  to  cover,  232. 

deposit  of  deeds,  covers,  whether,  60,  61. 

equitable  mortgage  may  be  given  to  secure,  42. 

interest  on,  1161. 

registration  of  prior  incumbrance,  notico  of,  1247. 

stump  duty  on  security  for,  1516. 

Btop  order,  whether  extends  to,  1280. 

tucking/as  against  mesne  incumbrancers,  1230—1234.     SeeTACKlNQ. 

title,  inquiry  as  to,  on  making,  1347. 

PTJETHEB  ASSUBANOE,  COVENANT  FOR, 
bill  of  sale  may  contain,  236. 

rri.'Tin.i:  I  EABGE, 

P  duty  .,ii  deed  of,  1519. 

BTJBTHEB  BEUUK1TY, 
Btamp  duty,  1538,  1539. 
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FUTURE  CALLS, 

mortgage  of,  foreclosure  of,  14,  497,  1001.     And  see  CALLS. 

FUTUEE  DEBTS, 
mortgage  of,  302. 

FUTUEE  FEEIGHT, 
assignment  of,  271. 

FUTUEE  STOCK  OE  CHATTELS, 

bill  of  sale  of,  void,  how  far,  210,  216. 


GAMING  AND  WAGEEING  DEBTS,  SECUEITIES  FOE, 
avoidance  of,  generally,  619,  620. 
betting  loan  repayable  out  of  winnings  by,  624. 
default,  security  given  to  avoid  being  posted  for,  624. 
delivery  up  of,  order  for,  622,  623. 
deposit  of  money  with  stakeholder,  622. 

of  securities  as  cover  for  gambling  in  stocks,  &c,  622,  623. 
discovery,  whether  compellable,  624. 
horse  racing,  623. 

judgments,  given  by  loser,  set  aside,  620. 
promises  to  repay  gambling,  &c.  debts,  void,  621. 
purchaser  for  value  without  notice  of,  protected,  619 — 621. 
recovery  back  of  money,  619,  620,  622. 
stock-jobbing  transactions,  624. 
subscriptions  to  prizes,  623. 

GAENISHEE  OEDEE, 

right  of  holder  of,  against  mortgaged  estate,  1351,  1352. 

GAVELKIND,  CUSTOM  OF, 

infant  cannot  mortgage  land  by,  353. 
redemption  by  heir  in,  698. 

GENEEAL  AVEEAGE, 
lien  not  created  by,  1394. 

GENEEAL  WOEDS, 

omission  of,  from  mortgage  deed  under  Conveyancing  Act,  1881...  119. 

GOODWILL, 

deposit  of  deeds  includes,  63. 
mortgage  of  business  includes,  118. 
of  public-house,  includes  right  to  license,  118. 

trade  name,  user  of,  by  assignee  of  mortgagor,  injunction  against, 
669. 

GEOUND  EENTS, 

agreement  for  conveyance  of,  to  mortgagee,  void,  15. 
receiver  must  keep  down,  554. 
VOL.  II. K.  3  I 
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GROWING  CROPS, 

bankruptcy,  order  for  sale  in,  mortgagee's  right  after,  to,  1003,  1004. 
Bills  of  Sale  Acts,  assigned  with  land,  are  not  within,  207. 

separately  assigned,  are  within,  204,  205. 
injunction  against  mortgagor's  trustee  in  bankruptcy  removing,  670. 
surrender  by  tenant  after  mortgage  including,  217. 

GUARANTY, 

action  on,  79,  80. 

want  of  consideration  avoids,  when,  80,  95. 

GUARDIAN, 

purchase  of  incumbrance  at  undervalue  by,  824. 

redemption  by,  697. 

ship  cannot  be  mortgaged  for  repairs  by,  269,  355. 

tender  of  mortgage  moneys  by,  711. 

undue  influence,  mortgage  obtained  by,  607. 

GUARDIANS,  BOARDS  OF, 
mortgages  by,  450 — 452. 

GUERNSEY, 

a  home  port,  1510. 

HALF-PAY, 

not  assignable,  300. 

HEIR  OR  HEIRS, 

absence  of,  beyond  seas,  1423. 
adoption  of  ancestor's  debt  by,  759,  760. 
annuity  limited  to,  constitutes  him  trustee  for  executor,  33. 
attornment  by  ancestor  does  not  bind,  665. 
borough  English,  646. 

deposit  of  deeds  by,  is  alienation  pro  tanto,  64. 

exoneration  of  mortgaged  lands  devolving  on,  under  former  law,  753 

—759. 
not  under  Locke  Fang's 
Act,  759—767. 
Sec  Exoneration. 
expectant,  dealings  with,  612 — 618.    See  Reversionary  Interests. 
gavelkind  tenure,  646. 
infant,  1419,  1420. 
of  mortgagee,  foreclosure  by,  undor  former  law,  998. 

makes  mortgaged  realty  devolve  on, 
852. 
party  to  foreclosure  action,  when,  1004,  1005. 

redemption  action,  when,  720. 
roleasn  of   c(|uity   of    redemption    makos  mortgaged 

realty  devolve  on,  852. 
trustee  for  liis  |hthoii:i1  rfpivKeiitutiv,  when,  >S32. 
mortgagor's  executors,  &c,  1423. 
mortgagor,  1123. 
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HEIR  OR  HEIRS— continued. 

of  mortgagor,  compellable  to  make  good  defective  assurance,  when, 
793. 
consolidation  against,  862. 
party  to  foreclosure  action,  72. 

redemption  action,  723. 
redemption  by,  698. 
purchase  of  incumbrances  at  undervalue  by,  824. 
redemption,  restriction  of,  to  particular  class  of,  12. 
re-purchase,  purchase-money  on,  belongs  to,  23. 
sale  by  mortgagee,  surplus  proceeds  of,  belong  to,  when,  911. 
vesting  orders.    See  Vesting  Orders. 
wife's,  redemption  by,  705. 
will,  unregistered,  whether  prevails  over  mortgage  by,  1245. 

HEIRLOOMS, 

pledge  of,  1468. 

HERITABLE  BOND, 

investment  of  trust  funds  on,  514. 
stamp  duty,  1538. 

HIRE  AND  PURCHASE  AGREEMENTS, 

Bills  of  Sale  Acts,  whether  apply  to,  196—198. 
possession  under,  reputed  ownership,  whether,  181. 

HOME  PORT, 

bottomry  bonds  given  in,  1509. 

HORSE  RACING, 

securities  for  moneys  lost  in,  void,  623. 

HUSBAND  AND  WIFE.    See  Married  Woman. 

HYPOTHECATION, 

equitable  assignment  of  cargo,  1494 — 1499.     See  Bills  of  Lading. 
appropriation  of  bills  of  lading  to  bills  of  exchange  accepted, 

1494—1496. 
appropriation  of  bills  of  lading  to  bills  of  exchange  before  ac- 
ceptance, 1497—1499. 
See  Bills  of  Lading. 
equitable  assignment  of  debt  or  fund,  1487 — 1494. 
abroad,  order  addressed  to  holder  who  is,  1488. 
action  by  assignee  in  his  own  name,  1489. 
assent  of  holder  not  necessary,  1490. 
bankruptcy,  assignment  after  notice  prevails  in,  1489. 
definition  of  equitable  assignment,  1487. 
delay  in  enforcing  security,  1490. 
dividend  warrants,  transfer  of,  1490. 
East  India  bonds,  1490. 
equities,  assignee  bound  by,  1488. 
extinguishment  of  original  debt  not  necessarv,  1489. 
3i2 
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HYPOTHECATION— continued. 

equitable  assignment  of  debt  or  fund — continued. 

informal  words,  assignment  by,  1491,  1492. 

notice  of  assignment,  1487 — 1499. 

parol  assignment,  1492. 

payment  by  bolder  after  notice,  1488. 

priority  after  notice,  1488. 

revocation,  1493. 

stamp  duty,  1524. 

terms  of  assignment  must  be  unequivocal,  1492. 

unascertained  amount,  appropriated  fund  of,  1493. 

Waring,  Exp.,  rule  in,  1493,  1494. 
mortgage  distinguished  from,  7. 
of  freight,  1501. 

of  imported  goods,  Bills  of  Sale  Acts  do  not  apply  to,  190,  209,  210. 
pledge  distinguished  from,  7. 


IMMORAL  SECURITIES, 

consideration  of  cohabitation,  future,  624. 

past,  624,  625. 
with  married  man,  625. 
continuance  of  cohabitation,  625. 
deed  necessary  to  support  security,  625. 
remedy  notwithstanding  loss  of,  625. 

IMPORTED  GOODS, 

Bills  of  Sale  Acts  do  not  apply  to  securities  on,  190,  209,  210. 

IMPROVEMENTS, 

accounts,  allowance  in,  to  mortgagee  for,  1205 — 1207. 

bankruptcy,  power  of  Court  in,  to  give  leave  to  make,  1206. 

puisne  incumbrancer,  as  against  first  mortgagee,  not  allowed  expenses 

of,  1206. 
receiver  not  allowed  expenses  of,  954. 

IMPROVEMENTS  OF  LAND  ACT, 
mortgages  under,  515,  523,  1371. 

INCLOSURE  ACTS, 

mortgages,  under,  383,  384. 

advance  by  tonant  for  lifo  for  expenses  is  a  charge  on  inheritance, 

384. 
allotments,  power  to  mortgago,  383,  884. 
concurrence  of  commissioner  not  required,  384. 

OTCJOME  TAX, 

deducted  from  interest,  1 1'56« 

[NOOEPOEATION, 

building  societies,  <>f,  460,  649i 
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INCUMBENT, 

mortgages  by,  438—440.    See  Ecclesiastical  Persons  and  Cor- 
porations. 

INCUMBRANCES, 

charging  order  subject  to  prior,  1364. 

concealment  of,  is  a  misdemeanour,  40. 

constructive  notice  by  recital  of,  1309,  1310. 

discbarge  of,  power  of  tenant  for  Hfe  to  raise  money  for,  388. 

under  Lands  Clauses  Act,  1407. 
omission  of,  from  abstract,  vendor  liable  for,  47. 
purchase  of,  at  undervalue  by  guardian  of  infant,  824. 
sale,  order  for,  free  from,  1038,  1040. 

INDEMNITY, 

against  future  calls,  legatee  of  shares  held  entitled  to,  766. 
surety,  assignment  of  all  debtor's  property  to,  by  way  of,  580. 

right  of,  to,  from  principal,  95. 
title  deeds  missing,  817,  818. 

INDIA  REGISTRATION  ACTS,  1242. 

INDIA  WARRANTS, 

Bills  of  Sale  Acts  do  not  apply  to,  201 . 

INFANT, 

accounts,  how  far  binding  on,  1141. 
bankrupt,  cannot  be,  356. 
borrowing  by,  penalty  for  inciting,  355. 

capitalization  of  interest,  agreement  between  mortgagor  and  mort- 
gagee binds,  1165. 
charges  paid  off  kept  alive  for  benefit  of  personal  estate  of,  510. 
contingent  rights  of,  vesting  orders  as  to,  1420. 
disability  of,  to  mortgage,  353. 

under  Merchant  Shipping  Act,  269. 
under  Statutes  of  Limitation,  1069. 
foreclosure  against,  1052 — 1056. 

alternative  sale  or,  prayed,  1052. 
conveyance,  concurrence  in,  of,  1055. 
discretionary  power  of  Court  to  order  sale,  1055. 
full  age  before  decree,  attaining,  1055. 
order  for,  usual  form  of,  1052. 
parol  demurring,  1053. 

sale  of  fee  ordered  where  mortgage  for  term,  1055. 
showing  cause  by,  1053. 
stay  of  proceedings  not  granted  to,  1052. 
full  age,  mortgage  given  after  attaining,  356. 

notification  of  contract  after,  void,  355. 
guardian  of,  cannot  change  nature  of  property  of,  510. 
mortgage  ship  of,  269,  355. 
purchase  by,  of  incumbrance  at  undervalue,  824. 
redemption  of  land  tax  by,  354. 
of  mortgage  by,  607. 
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INFANTS— continued. 

gavelkind,  custom  of,  353. 

husband,  consent  of,  to  wife's  disposition  dispensed  with,  319. 
interest  on  mortgage  kept  down  out  of  rents,  &c.  of  real  estate  of, 
641. 

investments  on  mortgage  of  moneys  of,  510. 
merger,  presumption  of,  in  case  of,  1442. 
mortgage  by,  void,  353,  355. 

unless  under  an  order  of  Court,  354. 
mortgage  of  property  of,  for  ancestor's  debts,  353. 

for  fines,  354. 

for  land  tax  redemption,  354. 

for  maintenance,  429. 

for  repairs,  354. 

paid  off  out  of  infant's  personalty,  355. 

under  Settled  Land  Acts,  392. 
of  ship  of,  by  guardian,  269,  355. 
mortgage  debt  may  be  paid  out  of  rents,  &c.  of  lands  of,  697. 
mortgagee,  vesting  order  where,  1419,  1420. 
notice  to,  binds,  1299. 

ratification  of  contract  by,  on  attaining  full  age,  void,  355. 
redemption  by  guardian  of,  697. 
sale  in  foreclosure  action  against,  1052 — 1056. 

See  FORECLOSURE. 

tender  of  mortgage-moneys  by  guardian  on  behalf  of,  711. 
vesting  orders  in  case  of  mortgagees  and  trustees,  1419,  1420. 
And  see  Vesting  Orders. 

INJUNCTION, 

Colonial  Court,  action  by  mortgagee  in,  871. 
debenture  holder  against  execution  creditor,  1120. 
foreign  Court,  proceedings  by  mortgagee  in,  871. 
powers  under  Settled  Land  Acts,  improper  exercise  of,  395. 
sale  by  mortgagee  pending  redemption  action,  905,  1049. 
"waste  by  mortgagee,  804. 

mortgagor,  669,  670. 
tenant,  952. 

INNS  OF  COUET, 

foreclosure,  how  far  affoctod  by  jurisdiction  of,  999. 

INQUIRIES, 

as  to  mortgages  in  bankruptcy,  1091,  1095,  1098. 
priorities  of  incumbrances,  1032. 
titlo  deeds  missing,  816. 

not  delivered  to  mortgagee,  1336 — 1339. 
on  further  advance,  1347. 

ENSPEOTION  OF  DOCUMENTS, 

right  of  mortgagor  to,  814 — 810, 
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INSTALMENTS, 

bill  of  sale,  proviso  in,  for  repayment  by,  233. 

bond  forfeited  by  non-payment  of,  68. 

bonus  payable  on  default  in  payment  of,  1147. 

building  society,  mortgage  to,  proviso  in,  for  immediate  payment  of, 

554. 
debentures,  advance  on,  by,  490. 
interest,  arrears  of,  recoverable  when  debt  payable  by,  991. 

INSURANCE, 

against  fire.    See  Fire  Insurance. 

bill  of  sale  may  include  covenant  to  pay,  235. 

costs  of  keeping  up,  allowance  in  accounts  to  mortgagee  of,  1197 — 

1199. 
mortgage  of  copybolds  for  lives,  on,  152. 
on  lives.    See  Life  Assurance. 

INTEREST, 

after  administration  decree,  1112. 

bankruptcy  receiving  order,  1091. 
certificate,  1029. 
allowances  to  mortgagee  in  accounts  in  respect  of,  1029,  1034,  1153 

et  seq.     See  Accounts. 
apportionment,  void,  not  validated  by  payment  of,  332. 
appropriation  of  payments  to,  1213. 
arrears  of,  accountant  whether  entitled  to,  1167,  1168. 

mortgagee's  right  to,    1168—1172.      See    LIMITATIONS, 
Statute  of. 
Bills  of  Sale  Acts  require  specific  statement  of,  232,  233. 
bond  debt  does  not  carry,  beyond  penalty,  67,  68. 
bottomry  bond,  rate  allowed  in,  1508. 
capitalization  of,  18,  131—135,  1162—1168. 

allowances  to  mortgagee  in  accounts  in  respect  of,  1162 — 1168. 

See  Accounts. 
bankruptcy,  proof  in,  for,  135. 
bill  of  sale  containing  proviso  for,  void,  135. 
consideration  of  forbearance,  whether  sufficient  to  support,  134. 
reversions,  mortgages  of,  containing  provisoes  for,  134,  135. 
stamp  duty,  1516. 

usury  laws,  effect  of  repeal  of,  on  validity  of  provisoes  for,  134, 
135. 
covenant  for  payment  of,  allowed  in  bill  of  sale,  233,  234. 

"during   continuance    of    security,"   how 
construed  against  surety,  88. 

debentures,  reserved  on,  487,  488. 

default  in  payment  of,  a  ground  for  foreclosure,  1002. 

fines  to  building  societies  carry,  whether,  552,  553. 

income  tax  deducted  from,  1156. 

increased  rate  of,  on  default,  not  allowed,  18,  129,  130. 

exception,  where  in  consideration  of  forbearance,  131. 
mortgagee's  right  to,  generally,  1153  et  seq.    See  Accounts. 
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INTEREST— continued. 

mortgagee's  right  to,  in  administration  action,  1108. 

misconduct  of  mortgagee,  effect  of,  11G2. 
notice  to  redeem,  interest  in  lieu  of,  708. 
novation  by  accepting  security  for,  710. 
on  arrears  of  annuity  allowed,  whether,  1167,  1168. 
on  costs,  when  allowed,  1197. 
on  fines  to  building  societies,  553. 
on  portions,  when  payable,  431. 

on  premiums  for  life  assurance  paid  by  mortgagee,  1197. 
payment  of,  by  tenant  in  tail,  remainderman  has  benefit  of,  641. 

mortgage  presumed  from,  21,  24. 
pledge  carries,  1467. 

receiver  must  keep  down,  of  mortgage,  955. 
reduction  of,  on  punctual  payment,  129,  131. 

condition  strictly  enforced,  129. 

waiver  of,  by  trustee-mortgagee,  130. 

default,  single,  effect  of,  129,  130. 

mortgagee  in  possession,  130. 

parol  agreement  for,  130. 

presumption  of  agreement  for,  130. 

sharing  profits  in  lieu  of,  loan  to  firm  in  consideration  of,  505 — 
507. 
surety's  right  to,  on  amount  actually  paid,  104. 
tenant  for  life  must  keep  down,  637 — 641.     See  Tenant  FOB  Life. 
tenant  in  tail  not  compellable  to  keep  down,  641. 

remainderman  has  benefit  of  payments  by,  641. 
tender,  strict,  necessary  to  stop,  710. 

INTESTACY, 

of  illegitimate  mortgagee,  vesting  order  in  case  of,  1424, 

INVENTORY, 

Bills  of  Sale  Acts,  within,  when,  194,  198. 
schedule  or,  to  bill  of  sale,  210,  213,  214. 

INVESTMENT, 

of  proceeds,  surplus,  of  salo  by  mortgageo,  1041. 
of  trust  funds  on  mortgage.     See  Trustees. 

IRELAND, 

Bills  of  Sale  Acts,  do  not  apply  to,  190. 

costs,  rulo  as  to  making  mortgageo  liablo  for,  in,  1181. 

Crown  debts,  registration  of,  in,  1368. 

interest,  rate  of,  whcro  none  fixed,  allowed  in,  428. 

investments  of  trust  funds  on  mortgages  of  land  in,  513,  514. 

reconveyance  ol  n  gi  b  red  charge,  1407,  1408. 

bration  in,  of  charge,  omission  of  mortgageo  to  sco  to,  13-15. 

of  deeds,  L242,  L243,  L249— 1252.    See  Reqistbation. 

of  judgments,  col  necessary,  i.'i.">7. 

of  wills,  1245. 
sale  substituted  for  foreclosure  in,  1016. 


INDEX.  1643 

ISLE  OF  MAN, 

a  home  port,  1510. 

JERSEY, 

a  home  port,  1510. 

JOINDER  OF  PARTIES, 

adding  and  striking  out,  965. 
costs  of  improper,  1180. 
misjoinder  of,  965. 

JOINT  ACCOUNTS, 

statutory  provisions  as  to  moneys  lent  on,  534,  535. 

JOINT  CREDITORS, 

tender  to  one  of  several,  712. 

JOINT  DEBTORS, 

tender  by  one  of  several,  711. 

JOINT  MORTGAGEES, 

all  of  several,  must  be  parties  to  foreclosure  action,  1006. 
one  of  several,  may  foreclose,  995. 
payment  of  mortgage  moneys  to,  1034. 

JOINT-STOCK  COMPANY.    See  Company. 

JOINTRESS, 

marshalling  in  favour  of,  784. 
redemption  by,  699. 

JUDGES, 

powers  of,  under  Judicature  Acts,  874. 
salaries  of,  cannot  be  mortgaged,  299. 

JUDGMENT, 

account  and  payment,  order  for,  is  not,  1111. 

accounts,  whether  judgment  debt  can  be  added  to  mortgage  in,  1 149, 

1150. 
beneficial  interest  of  debtor  only,  attached  by,  1348. 
charge  under,  extent  of,  against  mortgagee,  1351. 
charging  orders,  1357 — 1365.    And  see  Charging  Orders. 
debts  of  ancestor  or  testator  are  paramount  to,  1348. 
docketing,  1350. 

equitable  charge  preferred  to  subsequent,  1348. 
postponed  to  prior,  1218,  1219. 
equities  against  debtor,  creditor  takes  subject  to  prior,  1349. 
execution  to  enforce,  647,  648. 

equitable,  649. 
foreclosure  decree  is  not  a,  1111. 
for  gaming,  &c.  debts,  set  aside,  620. 
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JUDGMENT— contin  ued. 

garnishee  order,  right  of  holder  of,  against  mortgaged  estate,  1351, 

1352. 
registration  of,  generally,  1350 — 1354. 

in  Ireland,  unnecessary,  1357. 
in  Middlesex,  1356,  1357. 
in  Yorkshire,  1356. 
priority  by,  1110. 
searches  for,  1354 — 1356. 
surety,  how  affected  by  assignment  of,  as  collateral  security,  86. 

right  of,  to  sign  against  principal,  94. 
tacking  further  advance  by  mortgagee  to,  1230. 

puisne  incumbrance  to,  whether  allowable,  1224 — 1225. 
trust  for  sale  is  paramount  to,  1349. 
unregistered,  notice  of,  1353,  1356. 

JUDGMENT  CEEDITOE, 

consolidation,  right  of,  857. 

costs,  right  to,  of,  1186. 

foreclosure  action,  necessary  party  to,  whether,  1013. 

marshalling,  787. 

mortgagee,  entitled  to  costs,  1186. 

prior  equities  bind,  123S. 

proof  by,  in  administration  of  assets,  1110. 

redemption  by,  695. 

scheme  of  arrangement  of  company  does  not  bind,  1133. 

tacking  by,  1228—1230,  1233,  1234. 

wilful  default,  on  taking  possession,  liability  for,  of,  1201. 

JUDGMENT  DEBTS, 

Locke  King's  Act  and  amending  Acts  include,  771. 

JUDICATUEE  ACTS, 

administration  of  insolvent  estates,  1111,  1112. 
appeal  as  to  costs,  1176. 

assigneo  of  chose  in  action,  right  to  sue  of,  305 — 311. 
"absolute  assignment,"  what  is,  306 — 309,  1489. 
bottomry  bond,  assignee  of,  1500. 
debt,  equitable  assigneo  of,  1489,  1490. 
notice  to  debtor  of  assignment,  300. 
transferee  of  mortgage,  825,  826,  960. 
Chancery  Division,  business  assigned  to, 

administration  of  estates,  1105. 
foreclosure  actions,  1015. 
redemption  actions,  !'2~>. 
winding-up  of  companies,  1120. 
ii    training  actions  as  to  ships,  &c.  in,  1513. 
oonflicl  <»i  Law  and  equity, 

assignment  of  <hl>t,  ussont  <>!'  holder  nol  aeoesBary,  L490. 
deposit  of  loaso,  broach  of  covenant  against  alionation,  whether, 
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JUDICATURE  ACTS— continued. 

conflict  of  law  and  equity — continued. 

joint  account,  advance  on,  845. 
covenants,  965. 

legal  title  still  prevails,  212,  791,  792. 

savings  of  married  woman,  330. 

suretyship,  evidence  of,  79. 

tacking,  right  of,  1227. 

vendor's  lien,  1372. 
High  Court,  jurisdiction  of, 

award  of  damages  in  action  for  specific  performance,  49. 

equitable  relief  in  all  divisions,  965,  1215,  1303. 

foreclosure  action,  868. 

grant  of  all  relief  claimed  in  pleadings,  1141. 
interpleader,  311. 
judges,  powers  of,  874. 
merger,  1431. 
mortgagor,  action  by,  to  prevent  damage  to  estate,  629,  630. 

to  recover  possession,  673. 
Palatine  Courts,  jurisdiction  of,  319. 
receiver,  power  to  appoint,  925. 

trustees  represent  cestuis  que  trust,  in  foreclosure  actions,  1006. 

in  redemption  actions,  721. 

JURISDICTION, 

of  Admiralty  Division, 

bottomry  bonds,  1512. 

maritime  Hen,  1392. 

mortgages  of  ships,  263. 
of  Bankruptcy  Court, 

administration  of  insolvent  estates,  1108. 

foreclosure,  1078. 

sale  of  mortgaged  property,  1094—1104.     See  Sale  BY  COURT. 
of  Chancery  Division, 

administration  of  assets,  1105. 

foreclosure  actions,  1015 — 1018. 

receiver,  appointment  of,  924 — 928. 

redemption  actions,  725,  726. 

sale  in  lieu  of  foreclosure,  1016,  1017. 

vesting  orders,  1427. 

winding-up,  1120,  1121. 
of  County  Court, 

foreclosure  actions,  1015. 

redemption  actions,  725. 

winding-up,  1121. 
of  Court  in  Lunacy, 

mortgage  of  lunatic's  property,  356—359. 

vesting  orders,  1417,  1419.    See  Vesting  Orders. 
of  Palatine  Courts,  1120. 
of  Stannaries  Court  in  winding-tip,  abolished,  1121. 
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"JUST  ALLOWANCES,"  1191  et  seg>    See  Accounts. 


LACHES, 

priority  of  mortgagee  lost  by,  1297 — 1299. 
bottomry  bond,  priority  of,  lost  by,  1511. 
enforcement  of  mortgagee's  rights,  1298. 
maritime  liens,  when  lost  by,  1390. 
mistake  arising  from  negligence,  1299. 
possession,  neglecting  to  take,  1297,  1298. 
registration,  omission  of,  1297. 
title,  delay  in  completion  of,  1297. 

LAND, 

action  by  mortgagee  for  recovery  of,  792. 
alienation  of,  feudal  restrictions  on,  314,  315. 
definitions  of,  in  Fines  and  Recoveries  Act,  316. 

LAND  EEGISTEY  ACT,  1862... 41,  62. 

LAND  TAX, 

landlord,  redemption  by,  liability  of  tenant  after,  385. 
mortgage  for  redemption  of,  354,  384,  385. 

leaseholds,  settlement  of,  after  redemption,  385. 

surplus  6ale  moneys,  discbarge  of  incumbrances  out  of,  385. 

tenant  for  life,  redemption  by,  385. 
redemption  of,  by  guardian  of  infant,  384. 

LAND  TRANSFER  ACT,  1875, 
application  of  the  Act,  1407. 
bankruptcy,  transmission  on,  39. 
certificate,  doposit  of,  62. 
evidonco  by,  40. 
loss  and  renewal  of,  40. 
charges,  creation  of,  38. 

discharge  of,  39,  1242,  1407. 
transfer  of,  39. 
covenants  by  mortgagor,  implied,  38. 
death,  transmission  on,  39. 
devolution  of  mortgaged  estates,  839,  840. 
entry  by  mortgageo,  39,  798. 
foreclosure,  '■■'■>,  549,  995. 
fraudulent  dispositions,  41. 
lea  s,  deposil  ol  office  copy  of,  62. 
marriage  ol  mortgagee,  effect  of,  89,  10. 
power  oi  sale,  39,  549,  885,  886. 
regj  t  ration,  exempl  ion  from  Local,  12  L-2. 
priority  by  order  of,  39. 
right  of  purchaser  from  first  mortgagee  to,  41. 
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LAND  TRANSFER  ACT,  1875— continued. 

statutory  enactments  as  to  mortgages  set  out,  38 — 41. 

tacking,  1220. 

title  of  fiduciary  mortgagee,  40. 

trustees  and  mortgagees,  886. 

unregistered  instruments,  effect  of,  40. 

LANDS  CLAUSES  ACT, 

bonds  on  borough,  funds,  affect  corporation  lands  under  sect.  69  of, 

447. 
compensation  becomes  subject  to  security,  792. 
interest,  arrears,  what  recoverable  out  of  purchase-money,  1169. 
money  paid  in  is  cash  under  control  of  Court,  511. 
redemption  of  mortgages,  707,  1407. 
"  undertaking,"  meaning  of,  490. 

LEASE, 

agreement  for,  by  mortgagor  to  mortgagee,  17,  19. 

deposit  of,  variation  of  lease  after,  63. 
assignment  of,  covenant  against,  mortgage  by  deposit,  whether  breach 
of,  163. 
mortgage  by  way  of,  155,  156. 
by  mortgagee  in  possession,  800. 
rent  reserved  by,  805. 
restrictive  covenants  in,  805,  1202. 
by  mortgagor  after  mortgage,  675 — 685. 

action  by  mortgagee,  against  tenant  for  rent,  678. 

by  tenant,  against  mortgagor  for  eviction  by  mortgagee, 
678. 
agreement  for,  specific  performance  of,  whether  enforceable,  676. 
assignee  of  mortgagor  may  sue  tenant,  whether,  683,  6S4. 
attornment  by  tenant  to  mortgagee,  680. 
confirmation  of,  by  mortgagee,  679. 
distress  by  mortgagee,  679,  680. 

emblements,  lessee  evicted  by  mortgagee,  not  entitled  to,  676. 
estoppel  of  tenant  from  denying  mortgagor's  title,  682—684. 
notice  to  quit,  mortgagee  need  not  give,  676. 
redemption,  lessee  has  right  of,  679. 
rent,  apportionment  of  current,  none,  677. 

of  furnished  house,  685. 
arrears  of,  mortgagee  cannot  recover,  677. 
loss  of,  liability  for,  681. 

tenancy,  new,  from  year  to  year,  may  be  created  by  mortgagee, 
679—681. 

trespass,  mortgagee  cannot  bring,  after  recognizing  tenant,  681. 
under  express  powers,  676,  685. 
under  statutory  powers,  685 — 691. 

agreements,  parol,  for,  whether  within  Act,  691. 

best  rent  to  be  reserved,  688. 

building  leases,  689. 

contrary  intention,  provisoes  for,  690. 
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LEASE — contin  ued. 

by  mortgagor  after  mortgage — continued. 
under  statutory  powers — continued. 

copyholds,  licence  of  lord  necessary  to,  691. 
counterpart,  delivery  of,  689. 
covenants,  with  whom  made,  689. 
easements,  demise  of,  687. 
mining  lease,  no  power  to  grant,  688. 
re-entry,  condition  of,  689. 
repairing  lease,  690. 

tenant  for  life  mortgagor,  may  grant,  688. 
underlease  by  mortgagor,  685. 
voidable,  not  void,  683. 
by  mortgagor  before  mortgage,  671 — 673. 

action  against  tenant  for  breach  of  covenant,  673. 

possession  of  land,  672,  673. 
agreement  for,  to  mortgagee,  whether  valid,  17,  19. 
covenants,  mortgagee  not  liable  on  affirmative,  672. 
distress,  672. 

mortgagee  takes  subject  to,  671. 
notice  to  quit,  672. 

parol  tenancy,  assignment  of,  effect  of,  672. 
rent,  arrears  of,  mortgagee  cannot  recover,  671. 
mortgagor  in  possession  entitled  to,  671. 
notice  to  pay  to  mortgagee,  effect  of,  671. 
by  mortgagor  and  mortgagee,  jointly,  673 — 675. 
concurrence  of  both  generally  necessary,  673. 
covenant,  lessee's,  should  be  with  mortgagee,  674. 

with  mortgagor  alone,  effect  of,  673,  674. 
lessor's,  by  mortgagor,  effect  of,  674. 
several,  with  mortgagor  and  mortgagee,  674. 
operation  of  joint  lease,  675. 
power  of  sale  in,  675. 
re-entry,  reservation  of  right  of,  675. 
rent,  reservation  of,  674. 
underlease,  675. 
constructive  notice  from  contracts,   &c.  of,   1309  et  scq.     Sec  CoN- 

sTui'CTivE  Notice. 
deposit  of,  breach  of  covenant  against  assignment,  whether,  163. 
by  landlord,  charge  of  fee  simple,  by,  61. 
renewed  lease  subject  to  charge  by,  63. 
disclaimer  of,  by  mortgagor's  trustee  in  bankruptcy,  160 — 162. 
ignmont,  mortgago  by,  not  subject  to,  162. 

of  mortgage  by  demiso  to  trustee  for  mortgagee, 
162. 
leave  of  Court  necessary  to,  100. 

order  v  ting  Lease  in  mortgagee  on,  161. 
forfeiture  of ,  relief  against,  157,  158. 
renewable,  mortgage  of,  notico  to  lessor  of,  165. 
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LEASE — continued. 

renewal  of,  by  mortgagee,  effect  of,  164,  165. 
release  of  right  of,  165. 
by  mortgagor,  effect  of,  165. 

mortgagee  cannot  compel,  164. 
fines  for,  lien  for,  1379. 

mortgage  for,  by  trustees,  422,  423,  427. 
of,  by  tenant  for  life,  381. 
surrender  of,  by  mortgagor,  effect  of,  166. 

LEASEHOLDS, 

eviction  of  lessee  by  mortgagee,  678. 

feudal  restrictions  on  alienation  did  not  apply  to,  315. 

husband's  right  to,  of  wife,  321,  322. 

Locke  King's  Act  and  amending  Acts  include,  768,  769. 

mortgage  of, 

breach  of  covenant  against  assignment  or  sub-letting,  163. 
by  assignment,  155,  156. 

landlord,  cannot  compel  depositee  of  lease  to  take,  155. 
liability  of  mortgagee  under,  155. 
by  demise,  156—163,  1081. 

disclaimer  of  lease  by  bankruptcy  trustee,  effect  of,  160—162, 

1081. 
forfeiture  of  lease  by  mortgagor,  relief  against,  157 — 159. 
form  of,  156. 

foreclosure  incident  to,  1001. 
indemnity  to  mortgagor  on  sale,  157. 
trust  of  reversion,  declaration  of,  156. 
undischarged  bankrupt,  whether  competent  to  make,  364. 
by  executors,  presumed  to  be  for  purposes  of  administration,  422. 

husband  of  wife's,  321,  322. 
covenants  in,  for  assignment  of  leasehold  reversion,  156. 
fire  insurance,  166. 
renewal  of  lease,  164. 
title,  167. 

LEGACIES, 

ademption  of,  of  mortgage  debt,  850. 
annuity  included  in  term,  410. 
assent  of  executor  to,  312,  400,  1264.     See  ASSENT. 
charge  of,  on  realty,  what  amounts  to,  409,  410. 

following  assets  into  hands  of  legatees,  mortgagee  precluded  by  non- 
claim  from,  795. 
future,  assignment  of ,  whether  valid,  311. 
indemnity  of  legatee  of  shares  against  calls,  766,  767. 
marshalling  in  favour  of,  785,  786. 
notice  of  assignment  of,  312. 

payment  of  mortgage  debt  out  of,  mortgagee  entitled  only  to,  313. 
power  of  attorney  to  sue  not  necessary,  313. 
redemption  action  may  be  brought  by  legatee,  when,  699. 
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LEGACIES— continued. 

specific  legatee  of  leaseholds  took  cum  onere  under  former  law,  when, 
775. 
mortgages  by  executors  of,  400,  402. 
LEGACY  DUTY, 

on  portions,  435. 
LEGAL  ASSETS, 
what  are,  653. 
LEGAL  ESTATE, 

appointment  under  power  passes,  332. 

constructive  notice  from  outstanding,  1317. 

conveyance  of,  equitable  mortgagee  may  compel,  when,  869. 

mortgagee  paid  off,  compellable  to  execute,  43. 
devise  of,  in  mortgaged  property,  832 — 844. 
by  former  law,  833—839. 

express  devise  of  mortgage  estates,  838. 
general  devise  passes  mortgage  estates,  833. 

charge  of  debts  excludes  rule,  when,  834,  835. 
copyholds,  836,  837. 

intention  to  contrary  may  be  shown,  834 — 836. 
on  trust  for  sale,  838. 
terms  of  years,  837,  838. 
where  mortgagee  bare  trustee  for  vendor,  838. 
"  mortgages,"  "  securities,"  &c,  passes  legal  estate,  836. 
specific  devise,  effect  of,  838. 
by  present  law  unnecessary  and  inoperative,  843. 
devolution  of,  in  mortgaged  property,  832 — 844. 

after  union  with  equity  of  redemption,  851 — 854. 
by  former  law,  832. 

effect  of  Vendor  and  Purchaser  Act,  1874,  on,  839,  840. 
under  Conveyancing  Act,  1881... 840 — 844. 
copyholds,  842. 

executor  may  convey  before  probate,  842,  8-43. 
vesting  order  as  to  copyholds,  842. 

where  no  personal  representatives,  843. 
undor  Friendly  Societies  Act,  564. 
injunction  to  restrain  mortgagor  from  parting  with,  42,  669. 
possession  of,  effect  upon  right  to  consolidate,  857. 
priority  of,  mortgagee  having,  1214 — 1236. 

a^rconK'nl  to  execute,  Legal  mortgage  does  nol  rest,  1218. 
building  society,  effect  of  statutory  receipt  of,  559 — 562,  1318. 
equitable  mortgageo,  prior,  postponed,  1215. 

With  best  right  to  call  for  legal  cstato,  1217, 
L218. 
judgment  creditor  po  bponed  to  prior  equitable  charges,  1348. 

preferred    to   subsequent    equitable  charges, 
1218,  1219. 
mistake,  legal  estate  got  in  by,  1217. 
notice  "i'  pi  tor  equity,  effect  of,  lii'.tii,  1300. 
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LEGAL  ESTATE— continued. 

priority  of,  mortgagee  having — continued. 

part  of  property,  getting  in  legal  estate  of,  1217. 

reversionary,  postponed  to  immediate  legal  estato,  1215. 

reversionary  term,  acquisition  of,  1216. 

satisfied  term,  acquisition  of,  1216. 

Settled  Land  Acts,  mortgages  under,  pass  legal  estate,    1215, 
1216. 

tacking,  1219—1236.     See  Tacking, 

trustee  advancing  money  to  cestui  que  trust,  1217. 

when  legal  estate  may  be  got  in,  1217. 
trustee  of,  mortgagee  is,  43. 

vesting  declaration  on  transfer  of  mortgage  to  new  trustees,  does  not 
pass,  536,  537,  1218. 

LEGAL  MORTGAGE, 

agreement  for  mortgage  entitles  lender  to,  8,  48,  53,  54. 

priority  of  mortgage  not  affected  by  mere, 
12,  18. 
deposit  of  deeds  entitles  lender  to,  57. 
effect  of,  at  law  and  in  equity,  8. 
form  of,  108—147. 

arrangement,  general,  of  clauses,  108,  109. 

LETTERS, 

acknowledgment  of  mortgage  by,  751,  752. 

LICENCE, 

chattels,  to  seize,  198,  199,  591. 

mortgage  of  leaseholds  without,  breach  of  covenant  against  assign- 
ment, 163. 
Mortmain  Acts,  537,  538. 

LIENS  (AS  AFFECTING  PRIORITY  OF  MORTGAGES), 
bankers',  1389,  1390. 

discharge  of,  by  taking  security,  1390. 

extent  of,  1389. 

set-off  of  separate  accounts  not  allowed,  1390. 
bill  of  exchange,  holder  of,  has  no,  1498. 
breach  of  trust,  1381,  1382. 

improper  investments  of  trust  moneys,  1381. 

tenant  for  life  purchasing  in  his  own  name,  1381. 
■    trustee  having  beneficial  interest,  1 382. 
conveyancer  entitled  to,  on  papers,  1385. 
covenants  to  settle  or  charge  lands,  1382 — 1384. 

breach  of  covenant,  1383. 

indefinite  covenant,  1383. 

notice  binds  mortgagee  or  purchaser,  1383,  1384. 

priorities  between,  and  mortgages,  1383. 
VOL.  II. — K.  3  K 
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LIENS  (AS  AFFECTING  PRIORITY  OF  MORTGAGES)— continued. 
expenses  of  preserving,  maintaining  or  improving  property,  1377 — 
1381. 
benefit,  expenditure  incurred  in  expectation  of,  1378. 
claim  to  interest  in  property,  essential  to,  1377,  1378. 
contract  to  expend  money,  1377. 
debenture  holders,  lien  of  trustees  as  against,  1379. 
directors  of  company  advancing  money  for  purchase  of  land, 

1379. 
fines  for  renewal,  &c,  payment  of,  1379. 
joint  owner  not  entitled  to,  against  co-owners,  1377. 
mines,  protection  of,  1381. 

mortgagor  not  generally  entitled  to,  against  mortgagee,  1380. 
policies,  payment  of  premiums  on,  1380. 
shipwright,  when  entitled  to,  1381. 
stranger  not  entitled  to,  1377. 
tenant  for  life,  when  entitled  to,  1378. 
trustees,  when  entitled  to,  1379. 
fines  for  renewal  of  leases,  1379. 
foreclosure,  no  right  of,  incident  to,  995. 
maritime,  1390—1399. 

action,  bar  of,  by  time,  laches,  &c,  1395. 

no  lien  till,  1397. 
attaches  on  arrest  of  ship,  1390. 
extent  of,  1391. 
for  collision,  1395. 

disbursements,  of  master,  1397. 

of  part  owner,  1398. 
freight,  of  shipowner  on  cargo,  1398,  1399. 
necessaries,  1391,  1395,  1396. 
pilotage,  1394. 
salvage,  1393,  1391. 

abandonment  of,  1393. 
general  average  creates  none,  1394. 
of  shipowner  on  cargo,  for,  1393,  1394. 
priority  of,  over  lien  for  wages,  1394. 
towago,  1394. 

wages,  of  masters  and  seamen,  1391 — 1393. 
abandonment  of,  1393. 
cargo,  not  liable  to,  1393. 
exclusion  of,  not  allowed,  1393. 
i'raudulenl  possession  of  ship,  does  not  oust,  1392. 
freight,  how  Ear  subject  to,  1393. 
priority  of,  oyer  security  given  by  master,  1392. 

towage  claims,  L393. 
remedies  of  ma  fcer,  139] . 
special  contracts,  L391,  1392. 
foreign  court,  decree  of,  L390. 
laohe  ;,  1"  a  of,  by,  I  890. 
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LIENS  (AS  AFFECTING  PEIORITY  OF  MORTGAGES)— continued. 
maritime — continued. 

on  cargo,  of  shipowner  for  hire  of  ship,  1398,  1399. 
for  salvage  paid,  1393,  1394. 
none,  when,  1399. 
on  ship,  of  owner  of  cargo,  general  average  excludes,  139-4. 
priorities  as  between  mortgages  and,  1391. 
ship  in  tow,  liability  of,  for  collision,  1395. 
notice  of  action  is  notico  of  solicitors,  1324. 
purchaser  entitled  to,  on  rescission  of  contract,  1376,  1377. 
arises  when,  1376. 

deeds,  deposit  of,  by  vendor  before  completion,  1377. 
eviction  of  purchaser,  1376. 
mortgagee  vendor,  1376. 
resale  by  purchaser  before  completion,  1376. 
shares,  lien  of  company  on,  1399,  1400,  1415. 
solicitor  entitled  to,  against  mortgagee,  when,  1384 — 1389. 
notice  of  action  is  notice  of,  1324. 
on  deeds,  1384,  1385. 

change  of  solicitors,  production  of  deeds  on,  1385. 
priority  of,  generally,  1384. 

over  floating  security  being  first  charge,  1385. 
production  of  deeds  without  prejudice  to  lien,  1385. 
on  fund  in  Court  at  common  law,  1385,  1386. 
after  transfer  of  fund,  1385,  1386. 
death  of  client  does  not  terminate,  1386. 
extent  of,  1385. 

injunction  restraining  payment  to  client,  1386. 
money  in  hands  of  solicitor  to  abide  result  of  suit,  1385. 
real  estate  not  subject  to,  1386. 
stop  order  to  protect  lien,  1386. 
on  fund  in  Court,  statutory,  1386—1389. 

assignee  of  costs  may  obtain  charging  order,  1389. 

attaches  to  real  and  personal  estate  preserved  in  action, 

1386. 
attaches,  when,  1387. 
both  parties,  solicitor  acting  for,  1387. 
change  of  solicitors  during  action,  1389. 
costs,  what  are  chargeable,  1388,  1389. 
discharge  of  lien,  1389. 
nature  of  charge,  1386. 
notice  of  suit  is  notice  of  lien,  1388. 
priority  over  existing  mortgage,  1386. 

floating  security,  495. 
property  "  preserved"  in  action,  meaning  of,  1387,  1388. 
solicitor    entitled    to,    on    deeds    against    mortgagor,   when,    1413, 
1414. 
mortgagee's  solicitor  not  entitled,  1413. 
3k2 
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LIENS  (AS  AFFECTING  PRIORITY  OF  MORTGAGES)— continued. 
solicitor  entitled  to,  on  deeds  against  mortgagor,  when — continued. 
mortgagor's  solicitor  entitled  to,  for  costs  of  transaction,  1413. 

abortive  mortgage,  no  lien  for  costs  of,  1414. 

holding  deeds  for  mortgagee,  1414. 

limits  of  lien,  1414. 
solicitor-mortgagee  not  entitled  to,  1414. 
vendor's,  for  unpaid  purchase-money,  1372 — 1376. 
after  conveyance,  1372. 
assignee  with  notice,  bound  by,  1373. 
assignment  of,  by  parol,  none,  1374. 
chattels  personal  not  subject  to,  1375. 
collateral  securities  not  enforceable  together  with,  1375. 
debentures,  sale  for,  excludes,  1375. 
discharge  of,  by  taking  security,  1374,  1375. 
on  trade  machinery,  1373. 

priorities  between,  and  subsequent  mortgages,  1372. 
railway  company,  enforcement  of  Hen  against,  1373,  1374. 
trust  money,  where  purchase  is  with,  1375. 


LIFE  ASSURANCE,  POLICY  OF, 

agreement  that,  shall  belong  to  mortgage,  whether  valid,  15,  291, 

292. 
bankruptcy,  lien  for  premiums  paid  by  bankrupt,  297. 

order  and  disposition  clause  in,  does  not  apply  to,  1267. 
proof  in,  for  future  premiums  payable  under  mortgagor's 
covenant,  297. 
bonus,  who  entitled  to,  293. 

copyholds  for  lives,  mortgage  of,  accompanied  by,  152. 
contract,  nature  of,  effected  by  policy,  289. 
Court  cannot  compel  mortgagor  to  effect,  285. 
covenant  to  keep  up,  and  not  avoid,  294. 
creditor  has  insurable  interest,  288. 
foreclosure  opened  on  falling  in  of,  1048. 
forfeiture  of,  297. 

insurablo  interest,  continuing,  not  necessary  to  support  policy,  289. 
extent  of,  287,  289. 
incrc   expectancy   as  of  heir,    &c.  does   not  givo, 

288. 
necessary  to  validity  of,  286 — 2S9. 
of  creditor  will  support,  288. 
of. surety,  288. 
of  trustee,  288. 

of  wife  in  life  of  husband,  287. 
I '.I  lent,   :mhI  cli  ill  In 'ii  have  not,  in  each  other's  lives, 

288. 
in  i  on  mien  ited  mill  he  named  in  policy,  287. 
urn  in  excess  of,  uot  recoverable,  288,  289. 
interest  allowed  to  mortgagi  e  on  premiums  paid  by  him,  1 197. 
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LIFE  ASSURANCE,  POLICY  OF— continued. 

interest  on  unpaid  policy,  not  allowed,  284. 

life  estate,  mortgagor  of,  not  compellable  to  insure,  285. 

misrepresentation  as  to  health,  &c.  of  assured,  286. 

mortgage  of,  form  of,  293. 

mortgagee  or  mortgagor  entitled  to,  289 — 293. 

mortgagee  or  society  its  own  insurer,  295. 

notice  necessary  to  complete  title,  1267 — 1269.     See  Notice. 

novation  on  amalgamation  of  companies,  1454 — 1456.  See  Novation. 

order  and  disposition, 

power  of  attorney  to  receive  policy  moneys,  293. 

of  sale,  295. 

to  give  receipts,  express,  not  necessary,  294. 
proviso  for  redemption,  294. 
suicide,  effect  of,  285,  286. 
surety  entitled  to  full  disclosure  as  to,  82. 
surety,  insurable  interest  of,  288. 
trust  of  policy  moneys,  declaration  of,  294. 
trustees,  insurable  interest  of,  288. 

investment  by,  on  security  of,  517. 

LIMITATIONS,  STATUTES  OF, 

absence  abroad  no  longer  a  disability  within,  988,  1069. 
acknowledgment — arrears  of  interest,  982  et  seq. ,  992. 
acknowledgment — foreclosure,  1066 — 1068. 

admission  in  bankruptcy,  1068. 
in  defence,  1067. 

after  period  expired,  1067. 

by  mortgagor,  binds  occupier,  1068. 

evidence  of  loss,  1067. 

signature  of,  1067. 

statutory  provision  as  to,  set  out,  1066. 

sufficient,  what  is,  1067,  1068. 

to  whom  must  be  given,  1067. 

writing  necessary  to,  1066. 
acknowledgment — personal  action  for  mortgage  debt,  982 — 987. 

acquiescence  by  debtor  not  sufficient,  987. 

admission  in  bankruptcy,  986. 
in  defence,  983. 

affidavit  by  party,  983. 

after  debt  statute  barred,  985. 

amount  of  debt  need  not  be  stated,  987. 

by  agent,  983. 

by  executor,  983. 

by  letters,  986. 

by  mortgagor,  puisne  incumbrancer  not  bound  by,  984. 

by  person  in  double  character,  984. 

by  proposal  of  terms  for  compromise,  987. 

by  trustee,  983. 
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LIMITATIONS,  STATUTES  OF— continued. 

acknowledgment — personal  action  for  mortgage  debt— continued. 
by  will  directing  payment  of  debt,  986. 
evidence  admissible  to  prove,  985. 
pleadings  should  allege,  985. 
to  whom  to  be  made,  984 — 986. 
acknowledgment — redemption,  748 — 752. 
accounts,  749,  752. 

admission  of  right  must  be  explicit,  752. 
affidavit  in  action,  751. 
after  period  expired,  750. 
answer  to  interrogatories,  751. 
by  agent  of  mortgagee,  752. 
by  joint  mortgagees,  752. 
by  letters,  751,  752. 
former  law  as  to,  748,  749. 
sufficient,  what  amounts  to,  751. 
to  whom  must  be  given,  751. 
writing  necessary  to,  751. 
arrears  of  interest,  bar  of  mortgagee's  right  to,  988 — 993, 1168 — 1172. 
abroad,  mortgage  of  land,  991. 
acknowledgment  in  writing,  992. 
action  on  covenant  where  debt  charged  on  land,  990. 

on  personalty,  990. 
annuity  deeds,  990,  991. 
disabilities,  no  allowance  for,  993. 

express  trusts  no  longer  available,  992,  1072,  1073,  1171. 
foreclosure  of  land,  what  arrears  recoverable  in  action  for,  1168, 
1169. 

Lands  Clauses  Act,  purchase-money  in  Court  under,  1169. 

power  of  sale,  mortgagee  selling  under,  1169. 

reversionary  interest,  1168. 

time  from  which  statute  runs,  1169. 
foreclosure  of  personalty,  what  arrears  recoverable  in  action  for, 
1171,  1172. 

rovorsionary  interest,  1171,  1172. 

six  years'  limit  not  applicable  to,  991,  1171. 
instalments,  sums  payable  by,  991. 
puisno  incumbrancers,  protection  of,  992,  993. 
railway  companies,  statutory  liability  of,  992. 
r<  demption  action,  what  interest  recoverable  in,  1169 — 1171. 

Collateral  bond  Or  covenant  to  secure  interest,  1170. 

lii  ii   held  bound  by  specialty  on  ground  of  tacking,  1170, 
L171. 
reversionary  interest  in  land,  lln'S. 

in  personalty,  921,  1171,  1172. 

in  proceeds  Of  sale  of  land,  991. 

statutory  provisions  as  to,  set  nut  and  considered,  998,  999. 
tolln,  mortgage  <>!',  B9L 
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LIMITATIONS,  STATUTES  OF— continued. 

disability, 

absence  beyond  seas  no  longer  a,  988,  1069. 

whether  this  rule  applies  to  personalty,  1069,  1070. 
arrears  of  interest,  claim  for,  barred  notwithstanding,  993. 
foreclosure,  right  to,  saved  by,  1068 — 1071. 

infancy,  1069. 

married  woman,  1070. 

mortgagor's,  does  not  prevent  statute  from  running,  1069. 

pleadings  should  allege,  1070. 

statutory  provisions  as  to,  set  out,  1068,  1071. 

successive  disabilities,  1069,  1071. 

utmost  allowance  for,  thirty  years,  1071. 
personal  action  for  mortgage  debt,  how  far  saved  by,  987,  988. 
redemption,  claim  for,  not  saved  by,  747. 
foreclosure,  bar  of  mortgagee's  right  to,  1058 — 1074. 
accruer  of  right  of  action,  1062,  1063. 

adverse  possession  of  mortgagor  is  not,  1062. 

breach  of  condition,  1062. 

default  necessary  to,  1062. 

demand,  debt  payable  on,  1062,  1063. 

reversion,  mortgage  of,  1063. 
acknowledgment,  1066 — 1068. 
action  by  mortgagee  prevents  statutes  from  running,  1064 — 1066. 

creditor's  suit,  1065. 

judgments,  1065,  1066. 

revivor  of  action,  1065. 

writ,  issue  of  fresh,  after  discontinuance,  1065. 
renewal  of,  1065. 
action  by  mortgagor,  rights  of  mortgagee  defendant,  whether 

kept  alive  by,  1065. 
action  for  foreclosure  is  for  recovery  of  land,  1059,  1060. 
after  twelve  years  generally,  1059,  1060. 
contribution,  right  to,  barred  by  bar  of  right  of  action,  1061. 
disabiHties,  saving  in  case  of,  1068 — 1071. 
express  trusts,  1072,  1073. 
extinguishment  of  right  to  possession,  1073,  107-1. 

legal  estate,  1073,  1074. 

pleadings  need  not  allege,  1074. 

revivor  of  extinguished  right,  none,  1074. 

vesting  of  property  in  mortgagee  by,  1073. 
former  law  as  to,  1058. 
fraud,  saving  incases  of,  1071,  1072. 

concealed  fraud,  what  is,  1072. 

concealment  of  mortgage,  1071. 

purchaser  for  value  without  notice,  1072. 
marshalling  assets,  right  of,  barred  by  bar  of  right  of  action,  1061, 

1062, 
mistake,  1072. 
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mriTATIONS,  STATUTES  OF— continue*!. 

foreclosure,  bar  of  mortgagee's  right  to — continued. 

personalty,  no  statutory  limit  to  action  for  foreclosure  of,  1059. 
pleadings,  statutory  bar,  1061. 
reversionary  interest,  1061. 
part  payment — arrears  of  interest,  992. 
part  payment — foreclosure,  1063,  1064. 

by  adult  party,  infants  not  bound  by,  1064. 
by  mortgagor,  binds  purchaser,  1064. 
by  principal,  binds  surety,  1063. 
by  tenant  for  life,  1064. 
by  tenant  in  common,  1064. 
by  tenant  of  mortgagor  pursuant  to  notice,  1063. 
interest,  payment  of,  1063. 
rents,  receipt  of,  by  mortgagee,  1063. 
part  payment — personal  action  for  mortgage  debt,  977 — 982. 
annuity,  979. 

by  assignee  of  equity  of  redemption,  978. 
by  co -contractor,  980. 
by  co-debtor,  981. 

by  devisee  of  part  of  land  charged,  978. 
by  dowress,  978. 
by  receiver,  979. 
by  stranger,  979. 
by  surety,  978. 

by  tenant  to  mortgagee  on  notice,  980. 
by  tenant  for  life,  978. 
by  trustees,  979. 

collateral  securities,  whether  kept  alive  by,  980. 
contemplation  of  bankruptcy,  981. 
husband  and  wife,  981,  982. 
mortgagor  and  mortgagee  same  person,  981,  982. 
personal  action  for  mortgage  debt,  bar  of,  971 — 988. 
acknowledgment,  972,  982—988. 

action  on  covenant  where  debt  charged  on  land  or  ronts,  971- 
974. 

after  twelve  years  generally,  971. 

bond,  money  secured  by,  whether  charged  on  land,  972. 

colony,  mortgage  made  in,  973. 

debt  collaterally  secured  by  promissory  noto,  973. 

formor  law  as  to,  971. 

laches,  974. 

surety,  bar  of  light  of  action  against,  972. 
action  on  covenant  where  debt  charged  on  personalty,  974. 
action  of  debt,  974,  97j. 

after  ax  years,  97  t. 

fleposil  of  (ici'ds,  inorti^ign  ]>y,  <>74. 
per<  on. illy,  mortgage  of,  975. 
pleading,  '■>!'>. 
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LIMITATIONS,  STATUTES  OF— continued. 

personal  action  for  mortgage  debt,  bar  of — continued. 
disabilities,  987,  988. 
part  payment,  977 — 982. 
time  from  wbicb  statutes  run,  975 — 977. 

ambassador,  privileges  of,  975. 

covenant  for  payment  on  fixed  day,  975,  97G. 
to  pay  difference  on  realization,  977. 
to  pay  on  demand,  by  mortgagor,  977. 
by  surety,  977. 

instalment  of  principal,  default  in  payment  of,  976. 

postponement  of  right  to  call  in  mortgage  moneys,  976. 
redemption,  bar  of  mortgagor's  rigbt  to,  740 — 752. 
acknowledgment,  748 — 752. 

after  twelve  years'  possession  generally,  742,  743. 
all  claims  under  mortgagor  barred,  745. 
bankrupt  barred  after  annulment,  748. 
death  of  tenant  for  life,  possession  after,  presumed,  746. 
default,  time  will  not  run  until,  745. 
disabilities,  747. 
former  law  as  to,  740,  741. 
fraud,  747. 
husband  and  wife,  joint  possession  of,  746. 

mortgagee  of  wife's  estate,  possession  of,  746. 

mistake,  747. 

part  of  land,  mortgagee  in  possession  of,  745. 

personalty,  no  statutory  bar  as  to,  741. 

redemption  action,  statutory  bar  pleadable  to,  748. 

sale  with  right  to  re-purchase,  744. 

same  person,  or  those  claiming  under  him,  possession  must  be  of, 
745. 

several  persons  successively  entitled,  747. 

title,  mortgagee  in  possession  under  another,  745. 

trust  for  sale,  744. 

Welsh  mortgage,  744. 
rent-charge,  arrears  of,  171. 
surety's  claim,  when  barred  by,  105. 
tithe,  arrears  of,  171. 
tithes,  title  to,  170. 

LIQUIDATOR 

debenture  holders'  security,  realization  of,  by,  1127. 
scheme  of  arrangement  binds,  1135. 

LIS  PENDENS, 

administration  action,  general,  does  not  bind  as,  1323. 
all  interests  in  question  in  suits  are  affected  by,  1323. 
-    appeal,  not  continuation  of,  1324. 
applies  to  land  only,  1323. 
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LIS  PENDENS— continued. 

assignment  by  mortgagee  or  mortgagor  during  continuance  of,  is 

not  champerty,  794. 
charge  not  created  by,  1323. 
co-defendants,  rights  of,  protected  by,  1322. 
constructive  notice  by,  1322. 

creditor's  trust  deed,  action  to  enforce,  does  not  bind  as,  1323. 
decrees,  what,  bind  as,  1323. 
notice  by,  none,  unless  registered,  1322. 

specific  claim  to  subject  of  suit  necessary  to  bind  as,  1322,  1323. 
time  from  which,  takes  effect,  1325. 
vacation  of,  1326. 

LLOYD'S  BONDS, 

nature  and  effect  of,  489. 

LOAN, 

implies  debt,  10. 

LOAN  COMPANY.    See  Company. 
LOCKE  KING'S  ACT.    See  Exoneration. 

LOED  ST.  LEONARD'S  ACT  (22  &  23  Vict.  c.  35), 
assignment  of  personal  property,  S29. 
concealment  of  incumbrances,  46. 
Crown  debts,  registry  of,  1367,  1368. 
investments  by  trustees,  513. 

mortgages  by  executors  and  trustees,  416,  417  et  seq. 
receipts  of  executors  and  trustees,  294,  417,  427,  712,  910. 
sale  of  timber  apart  from  land,  902. 

LOSS, 

by  mortgagee  carrying  on  business,  1205. 
mortgagee's  liability  for,  by  non-claim,  &c,  795,  796. 
of  acknowledgment  in  writing  of  debt,  1067. 
of  deeds,  &c,  liability  of  mortgagee  for,  to  costs,  1182. 

to  damages  for,  817. 
of  lease,  liability  of  mortgagco  for,  681. 
of  mortgage  deed,  damages  for,  817. 

evidence  as  to,  1023. 

LUNATIC, 

allowance  1"  committee  not  alienable,  362. 

lum  ,  mortgage    for  purposes  of  providing,  &<■.,  450. 
alteration  of  interest  in  property  not  allowed,  361. 
bankruptcy  of,  368. 
building,  charge  Eor,  on  estate  of,  362. 
committee  cannot  mortgage  property  of,  356. 
oo  I    of  pari  it  ion  action,  860. 

liii  band,   di  pensation   with  concurrence  of,   in    wife's   mortgago, 
319. 
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LUNATIC— continued. 

improvements,  expenditure  on,  362. 
keeping  alive  mortgage  paid  off,  361. 
merger,  presumption  as  to,  in  case  of,  1442. 
mortgagor,  evidence  as  to,  in  foreclosure  action,  1023. 
mortgage  of  property  of,  by  order  of  Court,  356 — 363. 

application  for  order,  procedure  on,  358. 

benefit  of  lunatic  to  be  considered,  359. 

conveyance,  power  to  order,  362. 

costs,  360. 

covenants  for  payment  of  mortgage  moneys,  362. 
for  title,  363. 

disentailing  assurance,  wben  ordered,  363. 

execution  of,  on  bebalf  of  lunatic,  363. 

for  ancestor's  debts,  357,  360. 

for  costs  of  actions,  &c,  by  or  against  lunatic,  360,  361. 

for  debts  of  lunatic,  357. 

for  discbarge  of  incumbrances,  357. 

for  maintenance,  &c,  of  lunatic,  357. 

for  purposes  specified  in  Lunacy  Act,  1890... 357,  358. 

for  repairs  and  improvements,  362. 

form  and  contents  of  mortgages,  362,  363. 

interest  of  lunatic  in  property  not  altered,  361. 

jurisdiction  to  make  order,  356 — 359. 

married  woman,  order  wbere  lunatic  is,  359. 

payment  off  of,  361. 

power  of  appointment,  no  jurisdiction  to  release,  361. 
of  sale,  363. 
to  carry  orders  into  effect,  362. 

procedure  on  applications,  358,  359. 
mortgages  of  property  of,  under  Settled  Land  Acts,  393. 
repairs,  expenditure  on,  362. 

vesting  orders  in  case  of  mortgagee  or  trustee  wbo  is,   1417  et  seq. 
See  Vesting  Orders. 


MACHLNEBY, 

attacbed  to  soil  after  mortgage,  wbetber  passes  to  mortgagee,  125 — 

127. 
Bills  of  Sale  Acts,  205—207. 
sale  of,  by  mortgagee,  apart  from  buildings,  902. 

MAINTENANCE, 

mortgage  to  raise  money  for,  of  infant,  429,  431,  433—435. 

of  lunatic,  357,  359,  360. 
of  security,  bill  of  sale  may  contain  provisions  for,  234,  235. 

MALINS'  ACT,  324. 
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MANAGER, 

of  business,  937,  938. 

appointment  by  Court  of,  937. 
is  provisional,  938. 

business  must  be  included  in  security,  938. 

dismissal  of  servants  is  effect  of,  938. 

distinction  between  receiver  and,  937. 

duties  of,  938. 

property,  over  what,  937. 

sale  of  business  by,  938. 

who  will  be  appointed,  938. 
of  lands  out  of  jurisdiction,  939. 
of  railways,  &c,  933 — 935. 

appointment  is  of  right,  934. 

Court  may  appoint,  under  Railway  Companies  Act,  933. 

grounds  for  making  appointment,  934. 

powers  of,  extent  of,  935. 

who  will  be  appointed,  934. 

MANOE, 

accretions  to,  mortgagee  entitled  to,  168. 

advowson  appendant  to,  passes  by  conveyance  of,  168. 

courts,  mortgagee  in  possession  may  hold,  168. 

customary  freeholds  not  part  of,  168. 

escheat  to  lord  of,  645. 

mortgage  of,  by  deposit  of  court  rolls,  55. 

mortgage  of,  generally,  168. 

advowson  appendant  passes  by,  168. 

after- acquired  property,  passes,  168. 
receiver  of,  may  be  appointed,  168,  931,  946. 
redemption  by  lord  of,  696. 
what  passes  by  grant  of,  168. 

MARITIME  LIEN, 

abandonment  of,  1393. 

Admiralty  Division,  jurisdiction  of,  1392. 

damage  by  collision,  1395,  1511,  1512. 

necessaries,  1391,  1395,  1396. 

pilotage,  1394. 

priority  of,  lost  by  laches,  1390. 

salvage,  1393,  1394. 

towage,  1394. 

And  see  Lien. 

MAIMTIMi:   RISK, 

■  ntiil  to,  bottomry  bond,  1507,  L508. 

M  \i:i;in.\l  NOTES, 

of  haul. 'Ts,   1  ■2>\t\. 

MARKETABLE  SEOUEITY, 

,].  duly  on,  1517,  1522,  1523,  L538,  L539. 
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MARRIAGE  BROCAGE, 
securities  for,  void,  626. 


MARRIAGE  SETTLEMENT, 

Bills  of  Sale  Acts  do  not  apply  to,  202.     And  see  Settlement. 

MARRIED  WOMAN, 

acknowledgment  of  deeds  by,  316  et  seq. 

abolished  in  certain  cases  by  Married  Women's  Property  Act, 

1882... 321,  335  et  seq. 
appointment  under  power  does  not  require,  332. 
copyholds  disposed  of  without,  when,  320. 
disentailing  deed,  368. 
equity  to  settlement  barrable  by,  317. 
fraud  does  not  destroy,  340. 

husband's  concurrence  dispensed  with,  in  what  case,  318 — 320. 
land  improperly  purchased  by  trustees  for  wife,  317. 
legal  estate  in  separate  property,  319. 
Malins'  Act,  324. 
memorandum  of,  318. 
mode  of  taking,  318. 
mortgage  debt,  wife's  interest  in,  317. 
personal  liability  to  pay  mortgage  moneys  not  imposed  on  wife 

by,  317. 
powers  of  appointment,  release  or  disclaimer  of,  332,  333. 
reversionary  interest  in  personalty,  322 — 326. 
separate   property  may  be  disposed  of  without,  321,   328,  335 

et  seq. 
trust  for  sale,  lands  devised  on,  316,  317. 
action  against  wife  alone,  345,  347. 
joinder  of  husband  in,  347. 
against  wife  as  executrix  or  trustee,  347. 
by  wife  alone,  345,  346. 

as  executrix  or  trustee,  347. 
by  wife's  personal  representative,  347. 
ante-nuptial  debts  of  wife,  continuance  of  her  liability  after  marriage, 

347. 
liability  of  husband  for,  350,  351. 
mortgage  by  husband  to  secure,  352. 
anticipation,  restraint  on,  339 — 343. 

"  alienation  "  and  "  anticipation"  the  same,  340. 

arrears  of  income  chargeable  notwithstanding,  339,  1360. 

costs  payable  out  of  property  subject  to,  342. 

effect  of,  339. 

entail  of  wife  ban-able  notwithstanding,  330. 

extent  of,  340. 

fraud  does  not  affect,  340. 

fund  not  producing  income  is  subject  to,  340. 

subject  to  particular  estate,  gift  of,  with,  340. 
Married  Women's  Property  Act,  1882,  does  not  affect,  341. 
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MARRIED  WOMAN— continued. 

anticipation,  restraint  on — continued. 

marshalling  not  prevented  by,  780,  781. 

perpetuities,  clause  obnoxious  to  sale  against,  void,  340. 

power  of  appointment  with,  followed  by  gift  in  default  to  sepa- 
rate use,  340. 

property,  wbat,  is  subject  to,  339. 

removal  of,  by  Court,  341. 

second  marriage  revives,  340. 

separate  property  only  is  subject  to,  339. 

use,  gift  to,  not  implied  from,  339. 

Settled  Land  Acts,   powers    of,    exercisable   notwithstanding, 
340. 

settlements,  &c,  saving  of,  in  the  Married  "Women's  Property 
Act,  1882,  effect  of,  341,  342. 

what  expressions  amount  to,  339  n. 
appointment  by,  under  power,  332,  333. 

acknowledgment  not  required,  332. 

copyholds,  332. 

disclaimer  of  power,  333. 

interest,  payment  of,  will  not  validate  void,  332. 

legal  estate  passes  by,  332. 

misrepresentation  in  mortgage  as  to  power,  332. 

personalty,  332. 

release  of  powers,  332,  333. 
chattels  real  of,  husband's  right  to,  321,  322. 

absolute  property  in,  none,  321. 

equity  to  settlement  attaches  to,  321. 

redemption  of  mortgage  by  husband  of,  right  to,  322. 

reversionary  interest  in  term,  321. 

voluntary  conveyance  by  husband  overrides  mortgage  by  wife 
surviving,  322. 
chose  in  action  of,  mortgages  by  husband  and  wife  of,  322,  323. 

assignment  of,  unless  reduced  into  possession,  does  not  bind  wife, 
322. 

equity  to  settlement  attaches  to,  323. 

fund  in  Court,  323. 

Malins'  Act  does  not  apply  to,  unless  reversionary,  325. 

wife  surviving,  right  of,  against  mortgagee,  323. 
concurrence  of  husband  in  mortgage  by,  310. 

bankruptcy  does  not  prevent,  317. 

dispensation  with,  effect  of,  319. 

in  what  cases  allowed,  319,  320. 

j  in  i  diction  of  I  li,^rli  <  Jourt  to  order,  319. 

redemption  by  wife  alone  of  mortgage  made  with,  317. 
concurrence  of,  in   mortgage  by  husband,  constructive  notice  by, 

1309. 
oor<  oanl    by,  343    349. 

deposil  of  'I"  -I    a     ecurity  by  bn  band  and  wife,  64. 
,1   ability  of,  under  Statutes  of  [imitation,  1070. 
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MARRIED  WOMAN— contin  ued. 

equity  to  settlement  of  married  woman,  326,  327. 

attaches  to  what  descriptions  of  property,  32G,  327. 

barrable  by  deed  acknowledged,  317. 

chattels  real  of  wife  subject  to,  when,  321. 

chose  in  action,  mortgage  by  husband  of,  is  subject  to,  323. 
foreclosure  against,  1056. 
husband's  debt,  mortgage  by  wife  to  secure,  351 — 353. 

appointment  under  power,  352. 

creditors  of  wife  stand  in  her  place,  352. 

evidence  as  to  nature  of  transaction,  351,  352. 

exoneration,  right  of  wife  to,  on  husband's  death,  351,  352. 

priority  of  wife's  claim  over  legatees  of  husband,  351. 

waiver  of  claim  by  wife,  353. 
lunatic,  jurisdiction  to  charge  property  of,  359. 
Married  Women's  Property  Act,  1882,  mortgages  under,  335 — 339. 

accruer  of  title,  337. 

acknowledgment  of  deed  not  necessary,  337. 

exception  where  married  woman  trustee,  337. 

actions  by  and  against  married  woman  alone,  345. 

executrix  or  trustee,  339. 

base  fee,  enlargement  of,  337. 

contracts  by  married  woman,  effect  of,  345,  346. 

covenants  for  personal  payment  of  mortgage  moneys,  343. 

equity  to  settlement,  337. 

expectancies  can  be  disposed  of  only  under,  311. 

feme  sole,  property  to  be  held  by  wife  as,  335,  336. 

fraudulent  investment  of  husband's  money,  33S. 

husband's  concurrence  not  required,  337. 

policy  of  assurance,  338. 

remedies  of  married  women  for  protection  of  their  property,  346. 

stock  and  shares,  337,  338. 

trustee,  married  woman  can  hold  property  without  intervention 
of,  336. 
mortgage  of  chattels  real  of,  by  husband,  321,  322. 

of  choses  in  action  of,  323,  326. 

of  mortgage  debt,  wife's  interest  in,  317. 

of  proceeds  of  sale  of  land,  316,  317. 

of  realty,  by  wife  with  husband's  concurrence,  316 — 321. 

where  land  improperly  purchased  by  wife's  trustees,  317. 

reversionary  interest  in  land,  316. 

in  personalty,  323 — 326. 
protector  of  settlement,  370. 
receiver  of  property  of,  931. 
reversionary  interests  of,  mortgages  under  Malms'  Act  of,  323 — 326. 

acknowledgment  of  deed,  324. 

choses  in  action  in  possession,  Act  applies  to,  whether,  325. 

effect  of  disposition,  324. 

foreign  domicile,  effect  of,  326. 
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MARRIED  WOMAN— continued. 

reversionary  interests  of,  mortgages  under  Malms'  Act  of — contd. 
policy  of  assurance,  325. 
powers  of  appointment,  saving  of,  324,  325. 
separate  proj>erty  of  wife,  325. 
settlements,  exception  of,  324 — 326. 
what  property  passes  by  disposition,  324. 
separate  property, 

charge  on,  how  created,  329. 
disentailer  of,  320. 
judicial  separation,  effect  of,  331. 
protection  order,  effect  of,  331. 
savings  of  wife  during  coverture,  330. 
trusts  for  separate  use,  328 — 331. 

acknowledgment  of  disposition  not  necessary,  329. 
exception,  if  of  legal  estate  vested  in  wife,  329. 
attach,  when,  328,  329. 
created,  by  what  words,  328. 
entail  in  property  settled  to,  bar  of,  320. 
husband's  concurrence  in  disposition  not  necessary,  329. 

covenant  to  settle  after-acquired  property  does 
not  bind,  330. 
nature  and  effect  of,  328,  329. 
reversionary  interests  settled  on,  330. 
wife's  concurrence  in  husband's  assignment,  329. 
Settled  Land  Acts,  mortgage  under,  by,  392. 
statutory  provisions  as  to,  by  Divorce  Acts,  320,  321. 

by  Fines  and  Recoveries  Act,  316 — 321. 

by  Malins'  Act,  322,  326. 

by  Married  Women's  Property  Act,  1870. . . 

333—335. 
by  Married  Worn  en's  Property  Act,  1882... 
335—339. 
surety  for,  right  of  indemnity  of  husband  who  is,  353. 
vesting  orders,  1423. 

MARSHALLING, 

Admiralty  Division,  application  of  doctrino  in,  789. 
anticipation,  restraint  on,  does  not  prevent,  780,  781. 
bankruptcy  of  mortgagor  does  not  prevent,  780. 
bottomry  bonds,  between  several,  789. 
charity,  money  in  favour  of ,  540. 
charge  of  debts  or  Legacies,  765. 

<  i  roneoue  recital  thai  debts  an-  paid,  781. 
collateral  security  may  !>'•  exhausted  by  prim-  mortgagee,  788. 
copyholds,  between,  and  freeholds  before  '■'>  &  I  Will.  IV.  c.  104. ..777. 
covenanl  against  incumbrances,  effect  of,  781,  782,  788. 
( frown,  extent  by,  77!». 
ill  tnat  funds  all  subject  to  prior  charge,  788,  789. 

<mii-    nlw'H  lo  prior  charge,  other  not,  788. 
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MAESHALLING—  continued. 

distress,  between  chattels  mortgaged  and  not,  779,  780. 
doctrine  of,  stated,  777. 

executor,  mortgagee  of  estate,  and  legatee,  779. 
extent  of  doctrine,  general  rule  as  to,  783. 
first  charge  not  a  mortgage,  rule  where,  783. 
charges  not  simultaneous,  783. 
mortgagee,  rights  of,  not  affected  by,  778. 

realizing  all  securities,  778,  779. 

security  subject  to  second  mortgage,  779. 
husband  and  wife,  780. 
impeachment  of  one  of  the  securities,  784. 
jointure  secured  by  charge  and  covenant,  784. 
judgment  creditors,  787. 

landlord,  mortgagee  marshalling  against,  779,  780. 
legatees  may  marshal,  when,  785,  786. 
life  estate  reduced  from  fee  simple  and  mortgaged,  780. 
maritime  securities,  application  of  doctrine  to,  789,  1511. 
mesne  incumbrancer  and  subsequent  incumbrancer,  rule  as  between, 

787. 
mortgages,  general  rule  as  to  application  of  doctrine  to,  778. 
notice  of  first  mortgage  immaterial,  782. 
paraphernalia  of  widow,  780. 
pleadings  need  not  raise  right  of,  782. 
policy  of  life  assurance,  mortgage  of,  voidable,  786. 
portions,  first  charge  for,  784. 
powers  of  appointment,  estates  subject  to,  782. 
recital,  erroneous,  that  charged  debts  are  paid,  781,  782. 
settlement  of  mortgaged  and  unmortgaged  estates,  781. 
subsequent  charge  not  a  mortgage,  rule  where,  783. 

incumbrancer  of  one  estate,  rights  of,  779,  782. 
surety,  entitled  to  benefit  of,  94,  104,  784. 

not  entitled  to  prevent,  788. 
third  parties  not  prejudiced  by,  786 — 789. 
vendor's  lien,  783. 

volunteers,  right  enforced  in  favour  of,  783,  784. 
not  between  mere,  784. 
not  to  prejudice  of,  787. 
MASTER  OF  SHIP, 

bottomry  bond  by,  1505  et  seq.     See  Bottomry  Boxd. 
cargo  cannot  be  mortgaged  by,  273. 

notice  by  mortgagee  of,  to,  274. 
lien  of,  arrest  of  ship  does  not  affect,  1514. 
for  disbursements,  1397. 
wages,  1391—1393. 
supercargo,  not,  1505. 

MAXIMS, 

every  mortgage  implies  a  loan,  every  loan  a  debt,  10. 
in  wqualijure,  meliur  est  conditio  possidentis,  1214. 
VOL.  II. — R.  ''  I 
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once  a  mortgage,  always  a  mortgage,  12. 

qui  prior  est  tempore,  prior  est  jure,  43,  1239. 

quicquid  solvitur,  solvitur  secundum  modum  recipients,  1213. 

transit  in  rem  judicatani,  1448. 

vigilantibus  non  dormientibus  subvenit  lex,  1252. 

■where  equity  is  equal,  the  law  shall  prevail,  1214. 

MEMOEANDUM, 

accompanying  deposit  of  title  deeds,  57  et  seq.     See  Deposit  of 
Deeds. 
pledge,  not  within  Bills  of  Sale  Acts,  191,  202. 
of  acknowledgment  hy  married  woman,  318. 
of  association,  alteration  of,  468. 

powers  conferred  hy,  464  et  seq.     See  Company. 
of  sale  at  auction,  when  a  hill  of  sale,  196. 
stamp  duty  on,  endorsed  on  mortgage,  1535. 

MEECANTILE  AGENT, 

definition  of,  in  Factors  Act,  1476. 

MERCANTILE  AMENDMENT  ACT, 
ahsence  heyond  seas,  988,  1070. 
acknowledgment  hy  agent,  752. 
co-contractors,  &c,  980. 
consideration  of  guarantee,  80. 
home  port,  definition  of,  1510. 
surety's  right  to  securities,  96,  103. 

MEEGEE  (generally), 

base  fco  enlarged  hy,  393. 
of  tithes,  169. 

MEEGEE  OE  SECUEITIES  AND  CIIAEGES, 
hy  union  of  estates,  1431 — 1446. 

benefit  of  estate,  presumption  rebutted  hy,  1440 — 1442. 

bond  paid  off  by  tenant  for  life,  1434. 

charge  of  debts,  effect  of,  1445. 

Crown  debt,  purchaser  paying  off  mortgage  paramount  to,  1443. 

equity,  rules  of,  to  prevail,  1431. 

infant,  presumption  of  merger  in  case  of,  1442. 

intention  to  preserve  charge,  143Qetseq. 

declaration  a  gainst  merger  by  mortgagor,  1437,  1438. 

di  puted  lit!'',  1  i  m. 

equivocal)  indical  ions  of,  l  1 1 1 . 

evidence  of ,  from  dealing  with  property,  1438. 
parol,  admissible,  1439. 

express  or  implied,  rebuts  presumption,  1  136, 

transfer  "I  i  ecurity  <<>  mortgagor,  L438. 
lunatic,  presumpl  ion  of  merger  in  ruse  <>f,  1 1  ii_». 
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by  union  of  estates — continued. 

mortgagee  acquiring  equity  of  redemption,    1435,  1430,   1438, 
1441,  1443. 
acceleration  of  mesne  incumbrance,  1443. 
assignment  to  trustee  for  mortgagee,  1435. 
conveyance  in  consideration  of  mortgagee's  covenant  to  pay 
other  debts,  1436. 

devolution  of  equity  of  redemption  to  mortgagee,  1435. 
fraud  of  vendor  mortgagor,  1441. 
general  presumption  as  to  merger  in  such  cases,  1435. 
head  rent,  payment  of,  before  purchase,  1438. 
negligence  of  puisne  incumbrancer,  1441. 
mortgagee  paid  off,  refusal  of,  to  assign,  1438. 

puisne  incumbrancers,  what  will  exclude  merger  against,  1443 — 
1446. 

release  by  judgment  creditor,  1439. 

tenant  for  life,  1439. 

subrogation,  mortgage  kept  alive  by,  1444,  1445. 

tenant  for  life  paying  off  charges,  1433,  1434,  1440. 

bond  debt,  1434. 

intention  to  merge,  burden  of  proof  as  to,  1433. 

change  of  circumstances  after,  1433. 

interest,  payment  of,  in  excess  of  rents,  1440. 

judgment  creditor,  rights  of,  1434. 

mistake  as  to  rights,  1440. 

presumption  as  to  merger  generally,  1433. 

puisne  mortgagee,  rights  against,  1434. 

Statute  of  Limitations,  1434. 

with  ultimate  remainder  in  fee,  1434. 

tenant  in  fee  defeasible,  1434,  1435. 

simple,  1431. 

tenant  in  tail  paying  off  charge,  1432,  1433. 

estate  tail  in  possession,  1432. 

in  remainder,  1432. 

not  barrable,  1432. 

infant  tenant  in  tail,  1432,  1442. 

lunatic  tenant  in  tail,  1433,  1442. 

title,  dispute  as  to,  of  person  paying  off  mortgage,  1440. 

Toulmin  v.  Steere,  rule  in,  considered,  1444. 

transfer  of  mortgage  to  trustee  of  mortgagor,  1439. 

trust,  merger  not  allowed  to  detriment  of,  1445. 

of  lower  in  higher  security,  1446 — 1450. 

bills  of  exchange,  mortgage  to  secure  at  maturity,  1448. 

contrary  intention  excludes,  1449,  1450. 

equitable  charge  merged  in  legal  mortgage,  1447. 

security  of  higher  nature  taking,  1447. 

both  securities  must  be  between  same  persons,  1448. 

security  on  same  funds,  no  merger  by  taking  second,  1449. 

subsequent,  must  be  effectual,  1448. 

3l2 
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of  lower  in  higher  security — continued. 

simple  contract  debt  merged  in  specialty,  1446. 
provided  remedies  are  co-extensive,  1448. 
unless  security  is  for  further  advance,  1447. 
simple  contract  debt  not  merged  in  mortgage  where  no  cove- 
nant, 10. 
trustee,  interposition  of,  prevents,  1448. 

METEOPOLITAN  ASYLUMS  BOAED, 
mortgage  of  district  rates  by,  451. 

MINES  AND  MINEEALS, 

account  of  share  in,  without  dissolution,  mortgagee  entitled  to,  926. 

allowance  to  mortgagee  for  opening  and  working,  1204,  1205. 

mortgagee,  of  share  in,  action  by,  against  co-tenants,  926. 

protection  of,  lien  for  expenditure  on,  1381. 

receiver  of,  appointment  of,  931. 

sale  of,  by  mortgagee,  apart  from  surface,  902. 

MINING  LEASE, 

mortgagor  cannot  grant,  under  statutory  powers,  688. 

MISCONDUCT, 

of  mortgagee,  1115,  1162,  1177  et  seq.     See  Accounts. 
mortgagor,  1185. 
receiver,  947. 

MISDESCRIPTION, 

of  consideration  for  bill  of  sale,  226  et  seq.,  231. 
grantor  of  bill  of  sale,  230. 
stock,  amount  of,  276. 

MISEEPEESENTATION, 

answer  to  inquiries  as  to  incumbrances,  1257. 
appointment  by  married  woman,  332. 
policy  of  life  assurance  obtained  by,  286. 
priority  lost  by,  1293,  1294. 
suretyship,  contract  of,  avoided  by,  81. 

MISTAKE, 

in  accounts,  La  ground  for  surcharge,  &c,  1142 — 1144. 
in  affidavit  to  bill  of  Bale,  248,  251. 
in  agreemenl  tor  mortgage,  53. 
in  hill  of  Bale,  226  et  eeq, 
in  memorandum  accompanying  deposit,  62,  63. 
in  Dotice  of  charge  os  hind,  1258. 
In  recitals  of  mortgage  deed,  effed  of,  11<». 
in  schedule  to  lull  of  Bale,  216. 

Legal  <  state  ,r"i  in  by,  effeci  of,  on  priority  of  mortgage,  1217, 
yligent.  Loss  of  prioritj  by,  1299, 
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MORTGAGE, 

abortive,  costs  of,  mortgagee  cannot  recover,  49,  1199. 

absolute  conveyance  treated  as,  when,  19 — 25.     See  Absolute  Con- 
veyance. 

agreement  for,  wben  enforceable,  870. 

appointment  by  way  of,  redemption  under,  follows  old  uses,  701. 

bankruptcy  as  affecting.     See  Bankruptcy. 

Bills  of  Sale  Acts.     See  Bill  of  Sale. 

by  all  owners  of  property  not  under  disability,  315. 

by  building  societies,  458—463.    See  Benefit  Building  Society. 

by  burial  boards,  452. 

by  clients  to  solicitors,  609 — 612. 

by  commissioners  for  public  undertakings,  448,  449. 

by  companies,  464 — 498.     See  Company  ;  Debentures. 

by  county,  &c.  councils,  454,  455. 

by  ecclesiastical  persons  and  corporations,  438 — 444. 

by  executors  and  administrators,  399 — 422.     See  EXECUTORS. 

by  friendly  societies,  463. 

by  justices  at  sessions  449,  450. 

by  local  authorities,  447,  448. 

by  married  women,  315 — 353.     See  Married  Woman. 

by  municipal  corporations,  445 — 447,  452 — 454. 

by  partners,  502 — 508. 

by  poor  law  guardians,  450 — 452. 

by  prison  authorities,  449. 

by  railway,  &c.  companies,  465 — 467. 

by  school  boards,  455 — 457. 

by  tenants  for  Life,  380 — 398.    See  Settled  Land  Acts  ;  Tenant 
for  Life. 

by  tenants  in  tail,  366—379.     See  Tenant  ln  Tail. 

by  trustees  of  charities,  423,  424. 

of  settlements,  &c,  416 — 437.    See  Trustees. 

by  universities  and  colleges,  444. 

charge  on  property  created  by,  42,  50—54.     See  Equitable  Mort- 
gage. 

clandestine,  45. 

collateral  advantages  cannot  be  obtained,  14 — 19. 

collateral  securities.    See  Collateral  Securities. 

common  law,  1 — 8. 

concealment  of,  46,  47. 

condition,  estate  on,  created  by,  8. 

conditions  restrictive  of  redemption  void,  12,  14 — 19.     See  Redemp- 
tion, Equity  of. 

conditional  purchase  distinguished  from,  20 — 25. 
settlement  treated  as,  22. 

consolidation  of,  855 — 866.     See  Consolidation. 

contract  for  purchase  at  time  of  loan,  15. 

contribution,  774 — 776.     See  Contribution. 

contributory,  trustees  must  not  lend  on,  523. 

conveyance,  actual  or  executory,  effected  by,  6 — 9. 
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Conveyancing  Acts, 

acknowledgments,  &c.  as  to  deeds,  815. 
advance  on  joint  account,  534,  712,  84G,  889. 
application  of  purchase-moneys,  912. 
consolidation  of,  722,  865,  875. 
constructive  notice,  1306,  1307,  1314,  1325,  1328. 
contracts,  completion  of,  after  death,  843,  844. 
conveyance  by  a  person  to  himself,  829. 
covenants,  benefit  of,  960. 
burden,  969. 
for  title,  116,  141—143,  167,  1410. 
implied  in  statutory  mortgage,  146,  147. 
with  several  jointly,  960. 
deeds,  acknowledgment,  &c.  of,  815. 

mortgagor's  right  to  inspect,  815. 
definitions,  31,  37,  116,  634,  816,  819. 
devolution  of  mortgaged  estates,  108,  720,  841,  960,  998,  1005, 

1069,  1186,  1424. 
enlargement  of  long  terms,  1 07. 
forfeiture  of  lease,  157. 
form  of  mortgage,  146. 

transfer  of  mortgage,  828. 
general  words,  111,  119,  120. 
insurance  by  mortgage,  138,  139,  166. 
joint  account,  advance  on,  534,  846,  889. 
leases  by  mortgagee,  800. 

mortgagor,  675,  686,  687. 
married  women,  318. 
power  of  attorney,  39,  305,  961. 
of  insurance,  138. 
of  sale,  121,  151,  884,  901,  917. 

exercise  of,  894. 
to  appoint  receiver,  919. 
to  fell  timber,  805. 
powers,  disclaimer  of,  333. 

variation,  &c.  of,  884. 
receipts,  114,  713,  1315. 

of  mortgagees  for  purchase-moneys,  910. 

for  othor  monoys,  294,  915. 
of  trustees,  402,  712. 
r<  ceiver,  appointment,  &c.  of,  919,  920. 
reconveyance,  I  i  L0,  1115. 
rent-charges,  remedy  Eor,  3-1,  35,  171,  1370. 
repeal  ,  888,  1220. 
re  i rainl  on  anticipation,  34 1. 
ali  .  by  Ootirt,  tree  from  incumbrances,  683,  808,  909,  914, 1038. 

in  fen  oloi  hi- 'redemptionaction,280,72fi — 727, 

1016,  1065. 
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Conveyancing  Acts — continued. 

sale  by  mortgagee  under  power, 

application  of  purchase-moneys,  912. 

conveyance,  908. 

exercise  of  power,  831,  891,  894. 

foreclosure,  995. 

loss  by  liability  for,  901. 

protection  of  purchasers,  899. 

title  deeds,  908. 
transfer  in  lieu  of  reconveyance,  1415. 
vesting  declaration,  536. 
Crown  debts,  priorities  as  between  and,  1366 — 136S. 
date,  priority  by  order  of,  1227—1240.     See  Date. 
debt,  the  principal,  mortgago  the  accessory,  7,  8. 
defeasible,  a  purchase,  distinguished  from,  20 — 25. 
defective  conveyance  by,  53. 
definition  of,  6. 

deposit  of  title-deeds,  &c.  by  way  of,  54—66.  See  Deposit  of  Deeds. 
destruction  of  subject  of,  1512. 
equitable,  42 — 66.    See  Equitable  Mortgage. 
floating  balance  secured  by,  1213. 
foreclosure,  right  of,  incident  to,  13,  14. 
for  burial  grounds,  452. 
for  floating  balance,  1213. 
for  lunatic  asylums,  450. 
for  poor  law  relief,  450. 
for  portions,  429—437. 
for  public  libraries,  452. 

undertaking,  448. 
for  redemption  of  land  tax,  354,  384,  385. 
for  repairing  bridges,  449. 
for  schools,  elementary,  455. 
forged,  for  value  without  notice,  void,  1237. 
fraudulent  conveyances  in  bankruptcy,  576 — 584. 

under  13  Eliz.  c.  5... 567— 576. 
under  27  Eliz.  c.  4... 600— 695. 
fraudulent  preference,  584—599.    See  Fraudulent  Preference.   . 
fund,  primary,  for  payment  of,  753—773.     See  Exoneration. 
further  advances  when  covered  by,  1047 — 1051. 

when  may  be  tacked  to,  1230—1234.    See  Tacking. 
hypothecation  and,  distinguished,  7. 
immoral  securities,  624 — 626. 
keeping  on  foot,  1436,  1446. 

land  charges,  priorities  as  between,  and,  1368—1371. 
Land  Registry  Act,  1862.. .41. 

Land  Transfer  Act,  1875. . .38— 41.     See  Land  Transfer  Act,  1875. 
legal  estate,  priority  by,  1214—1219.     See  Legal  Estate. 
"legal  mortgage"  means  first,  53. 
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liens,  priorities  as  between,  and,  1372 — 1400.     See  LlEN. 
loan  implied  by,  10. 

Locke  King's  Act,  767 — 773.    See  Exoneration. 
Lord  Cran worth's  Act, 

application  of  purchase-moneys,  883,  911. 

charges  by  way  of  mortgage,  883. 

conveyance  on  sale,  883,  907,  908. 

exchange,  mortgages  for,  422. 

notice  before  sale,  883,  894,  899. 

powers  of  mortgagees,  138,  883,  891,  901,  918. 

receipts,  294,  8S3,  910. 

receivers,  918,  919. 

title  deeds,  883,  907. 
Lord  St.  Leonards'  Act,  910. 
marshalling,  777 — 789.     See  Marshalling. 
Merchant  Shipping  Act,  255—270.    See  Ships  and  Shipping. 
merger,  1431— 1450.     See  Merger. 

mortgage  deed  form  and  contents  of,  109  et  seq.   See  Mortgage  Deed. 
Mortmain  Acts,  537 — 542. 
mortuum  vadium,  2 — 5. 
mutuality  essential  to,  21,  23. 
no  covenant  or  bond,  debt  implied  where,  9,  10. 
notice,  priority  by,  1253 — 1274.     See  Notice. 
novation,  1450 — 1457. 
of  advowson,  168,  169. 

of  after- acquired  property,  210 — 213.     See  Bills  of  Sale,  1574. 
of  bankrupt's  property,  364,  365. 
of  benefice,  438 — 144.     See  Benefice. 
of  calls,  497,  498.     And  see  Calls. 
of  cargo,  273,  274.     See  Cargo. 
of  chattels,  172 — 254.     And  see  Bills  of  Sale. 
of  chose  in  action,  302 — 311.     And  see  Debt. 
of  colonial  lands,  815,  885,  973,  1016.     See  Colony. 
of  copyholds,  148. 
of  debts,  302—310.     See  Debts. 
of  equity  of  redemption,  43 — 48. 
of  estates  of  infants,  353 — 356. 
of  lunatics,  356 — 363. 
of  expectancies,  612. 
of  fixtures,  120. 
ol  freeholds,  108. 
oi  freight,  270. 
of  leaseholds,  15.5. 
of  Legaoie  ,  311. 
(if  manor,  L68. 

of  pay,  naval  and  military,  299,  300, 
of  pensions,  -"»!',  300. 
«.f  pew  i « iii  i,  I38i 
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of  policy  of  life  assurance,  284. 

of  railway  undertaking,  490 — 493.     See  Railway. 

of  rectories  impropriate,  169. 

of  rent  charges,  171. 

of  reversionary  interests,  612—616.      See  Reversionary  Interests. 

of  shares  in  company,  276 — 283.     See  Company. 

in  partnerships,  507,  508.     See  Partnership. 
of  ships,  255  et  seq.     See  Snips  and  Shipping. 
of  stock,  275. 
of  tithes,  169. 
of  toUs,  491. 

"  once  a  mortgage  always  a  mortgage,"  12. 
pledge  and,  distinguished,  7. 
powers  of  attorney.     See  Power  of  Attorney. 

of  charging,  authorize  mortgage,  426. 

of  sale,  881 — 915.    See  Power  op  Sale. 

to  seize  chattels,  220  et  seq.     See  Bills  of  Sale. 
pre-emption,  right  of,  removed  to  mortgagee,  15. 
preliminary  expenses  of,  mortgagee  whether  entitled  to,  49,  1191. 
receiver,  916—958.     See  Receiver. 

registration,  priority  by,  1240—1252.     See  Registration. 
specific  performance  of  agreement  for,  48,  49. 

staying  proceedings  under  7  Geo.  2,  c.  20. .  .873—878.  See  Mortgagee. 
subjects  of  mortgage  generally,  9. 
sub-mortgage,  830—832.     See  Sub-Mortgage. 
tacking,  1219—1236.     See  Tacking. 
transfer  of,  819—830.     See  Transfer  of  Mortgage. 
trust  funds,  investment  of,  on,  509 — 537.     See  Trustees. 
vivum  vadium,  1,  2. 

Welsh  mortgages,  26—29.     See  "Welsh  Mortgage. 
West  Indies,  448,  449. 

MORTGAGE  DEBENTURE  ACTS,  477,  499,  500. 

MORTGAGE  DEBENTURES, 
what  are,  478. 

MORTGAGE  DEBT, 

bankruptcy  of  mortgagee  vests,  in  his  trustee,  851. 
bequest  of,  847—850. 

ademption  of  mortgage  debt  specifically  bequeathed,  850. 

after  foreclosure,  held  to  pass  mortgaged  land,  854. 

apportionment  where  trust  for  conversion,  848,  849. 

devise  of  lands  generally,  does  not  operate  as,  847. 
specifically,  effect  of,  848. 

general  or  residuary  bequest,  effect  of,  847. 

sub-mortgage,  bequest  to  pay  off,  850. 

what  passes  by  gift  of  "money,"  847. 

of  "mortgages,"  "securities,"  &c,  849,  850. 
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creditors,  liability  to,  of  mortgagee's  interest  in,  851. 
devolution  of,  844—847. 

after  union  with  equity  of  redemption,  851 — 854. 

beneficial  interest  of  mortgagee  is  personalty,  844. 

conversion,  844. 

husband  and  wife,  846,  847. 

joint  account  clause,  845. 
release  changes,  into  real  estate,  851,  852. 

trustee,  security  taken  in  name  of,  845. 
exoneration  of  mortgaged  estates  on  death,  from,   753 — 773.     See 

Exoneration. 
release  of,  discharge  of  security  by,  1401 — 1405. 

alteration  of  debtor's  position  on  faith  of,  1403. 

appointment  of  debtor  as  executor  of  creditor's  will,  1404. 

cancellation  of  mortgage  deed,  1402. 

cause  of  action,  release  of,  1401. 

conditional  satisfaction  of  mortgage,  1405. 

conduct,  release  in  equity  by,  1402. 

consideration,  release  given  without,  1402. 

evidence  of  intention  to  release,  1403. 

negotiable  security  for  part  of  debt,  1405. 

part  payment,  acceptance  of,  in  full  satisfaction,  1404,  1405. 

partial  release,  1404. 

presumption  of  intention,  1404. 

promise  not  to  enforce  debt,  1402. 

specialty  debt  created  by,  when,  9,  10. 

deed  necessary  to  release,  1401. 

transfer  of  mortgage  passes,  without  assignment,  820. 

MORTGAGE  DEED, 

execution  of,  by  infant  under  order  of  Court,  354. 

on  behalf  of  lunatic,  363. 
forgery  of,  effect  of,  1297. 
form  and  contents  of,  generally, 

assignment  of  clauses,  108,  109. 
conveyance  of  mortgaged  property,  16. 

ite  clause,  120. 
fire  insurance,  covenants  for,  137 — 141. 
fixtures,  120—128. 

•i' ml  words,  US — 120. 
interest,  capitalization  of ,  proviso  for,  131—135. 
payment  of,  covenant  for,  115. 

reduction  of,  <>n  punctual  payment,  covenant  for,  129 — 
L81. 
parcel  i,  di  cripi  ion  of,  1 16 — 1 18. 
parties,  1"!). 

principal,  payment  of,  by  instalments,  proviso  for,  137. 
i  m\ •  1 1 : i iif  for,  1 1 5,  1 1<>. 
postponement  of  right  to  call  in,  proviso  for,  135,  136. 
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form  and  contents  of,  generally — continued. 

quiet  enjoyment  till  default,  effect  of  proviso  for,  796. 

receipt  clause,  113 — 115. 

recitals,  109—113. 

redemption,  proviso  for,  128,  129. 

title,  covenants  for,  as  to  freeholds,  141 — 14G. 

as  to  leaseholds,  167. 
form  of,  statutory,  146,  147. 

where  mortgage  is  of  freeholds  for  term  of  years,  107, 
108. 
of  lands  of  lunatic,  362,  363. 
of  ships,  259—262. 
to  trustees,  534 — 537. 
no  covenant  or  bond  in,  debt  implied  where,  9,  10. 
stamp  duty,  1515,  1518,  1539. 

MOETGAGE  ESTATES, 

devise  of,  now  inoperative,  841. 
except  as  to  copyholds,  842. 

MOETGAGEE, 

acceptance  by,  of  jiayment  from  second  mortgagee,  694,  695. 
accounts  against.     Sec  Accounts. 

of  rents  from  mortgagor,  no  right  to,  667. 
accretions  to  security,  right  to,  792. 

compensation  for  compulsory  purchase,  792. 
copyholds  added  to  manor,  792. 
renewed  term,  164,  165,  792. 
actions  against  mortgagor  by  strangers,  right  to  defend,  794. 
actions   for    administration,    1105 — 1108.     See  Administration  of 
Assets. 
for  completion  of  mortgage,  869,  870. 
for  conveyance  of  legal  estate,  43. 
for  foreclosure,  1018  ct  seq.     See  Foreclosure. 
for  mesne  profits  against  lessee,  678. 
for  protection  of  security,  792 — 796.     See  Action. 
for  sale,  where  he  has  power  to  sell,  1095. 

liability  for  neglect  to  bring  action,  795. 
to  restrain  removal  of  fixtures,  128. 

waste  by,  mortgagor,  669,  670. 
administration,  costs  of  obtaining  grant  of,  allowed  to,  when,  1114 — 

1116. 
advantage  beyond  principal,  interest,  and  costs  not  allowed  to,  14 

—19. 
advowson,  no  right  to  presentation  to,  792. 

application  of  money  advanced,  when  bound  to  see  to,  401 — 405. 
appropriation  of  payments  by,  1213. 

assignment  of  debt  by,  mortgagor  can  compel,  1414 — 1417. 
attainder  of,  effect  of,  642,  643. 
attornment  to,  effect  of,  201,  664 — 666.     See  Attornment. 
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bankrupt  mortgagor  allo-wed  by,  to  receive  rents,  802. 

to  use  incumbrances  against  trustee, 
802. 
becoming  mortgagor,  1435. 

bidding  by,  at  sale  in  foreclosure    and  redemption   actions,   1069, 
1199. 
under  order  in  bankruptcy,  1100,  1101. 
under  power,  906. 
bonus  not  allowed  to,  generally,  18,  1145 — 1147. 
book  debt  not  retainable  out  of  proceeds  of  sale,  1213. 
business  mortgaged,  right  of  mortgagee  to  carry  on,  801. 
by  deposit  of  deeds  on.     See  Deposit  of  Deeds. 
collateral  advantage  cannot  be  obtained  by,  14 — 19. 

agreement  for  purchase  of  equity  of  redemption,  15,  16. 
bonus  or  commission,  18,  1145 — 1147. 
family  arrangements,  exception  in  case  of,  18,  19. 
interest,  compound,  18. 

increased,  on  default,  18. 
lease  froni  mortgagor,  accepting,  17. 
collateral  securities,  proceedings  on.    See  Collateral  Securities. 
commission  not  allowed  to,  1192,  1193. 
compound  interest  not  generally  allowed  to,  1162. 

stipulations  for,  whether  valid,    131 — 135,    1164, 
1165. 
consent  to  sale  by  Court,  refusal,  1038,  1108. 
contract  for  purchase,  right  to  set  aside,  794. 
costs.    See  Accounts  ;  Costs. 
County  Court  Act,  summary  entry  under,  662. 
delivery  on  redemption  of  possession,  808.     See  also  1409 — 1411. 

of  title  deeds,  1411,  1412. 
derivative,  form  of  redemption  decree  against,  1030,  1031. 

necessary  parties  to  redemption  action,  1007. 
deterioration  of  property  by  non-claim,  795. 
devisee  is  trustee  for  executor,  when,  832,  833. 
disclaiming  parties,  costs  of,  1188—1190.     See  ACCOUNTS, 
discovery  by,  in  aid  of  action  by  mortgagor,  732,  733. 
distress  on  tonant,  672. 

powers  of,  in  mortgages,  void,  666,  667. 
entry  on  default,  right  of,  796. 
equity  of  redemption,  purchase  of,  by,  15,  16. 

to  settlement  of  married  woman  binds,  326,  327. 
escheal ,  i;rj,  643. 
estate  of,  naturo  of,  701. 

effed  of  Judicature  Act  upon,  Tin. 

merger  of,  by  acquiring  equity  of  redemption,  L435,  1436. 
See  Merger. 
pp©]  of,  from  denying  mortgagor's  title,  737. 

Of  lii'ii  tgagor  from  <li  n\  in";  li!  [(!  of,  65  I. 

eviction  of  mortgagor  or  Lea  ee  by,  796i 
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exchange  of  mortgaged  lands,  consent  to,  of,  636. 

extortion  by,  606 — 609.     See  Undue  Influence. 

fire  insurance,  premiums  for,  allowed  to,  -whether,  1198. 

foreclosure  action  by  puisne,  who  must  be  parties  to,  1014. 

fraud  of,  loss  of  priority  by,  1239,  1293—1297.     See  Fraud. 

further  advances,  1147 — 1151. 

heir  of,  is  trustee  for  executor,  when,  832,  833. 

not  known,  &c,  1423 — 1425.    See  Vesting  Orders. 
interest,  1153 — 1167.     See  Accounts;  Interest. 
joint  account,  advances  on,  534,  535. 

keeping  mortgage  on  foot  for  benefit  of  personal  estate  of,  1443 — 

1446.     See  MERGER. 
laches,  799,  804,  1299. 
Lands  Clauses  Act,  1407. 
Land  Registry  Act,  1862. ..41. 
Land  Transfer  Act,  1875. ..38—41. 
leases  by,  and  mortgagor,  673 — 675.     See  Lease. 
by  mortgagee  in  possession,  800. 
mortgagee  by  deposit  of,  not  compellable  to  take  assignment, 

155,  156. 
renewal  of,  by,  effect  of,  164,  165. 
mortgage  for,  427. 
release  of  right  to,  165. 
legal  estate  may  be  got  in  by,  when,  1217.     See  Legal  Estate. 
Limitations,  Statutes  of.     See  Limitations,  Statutes  of. 
Lord  Cranworth's  Act,  138,  883,  891,  901,  918.     See  Mortgage. 
Lord  St.  Leonards'  Act,  910. 
loss  of  title  deeds,  evidence  in  case  of,  816,  1023. 

liability  for,  816—818. 
lunacy  of,  costs  occasioned  by,  1429. 
mine,  accounts  for  share  in,  without  dissolution,  926. 
misconduct  of,  costs  disallowed  on  ground  of,  1115,  1162,  1177  et  seq. 

See  Accounts. 
mixing  up  characters  of  trustee,  &c,  with  that  of,  1162. 
mortgagor,  whether  tenant  to,  655  et  seq.     See  Mortgagor. 
negligence,  liability  for,  of  mortgagee,  804. 

priority  lost  by,  1299. 
non-claim,  liability  for  loss  by,  795,  804. 

notice  by  mortgagee  of  debts,  &c,  priority  by,  1253 — 1273.  £ee  Notice. 
to  mortgagor  to  pay  off  debt,  894 — 897.      See 

Power  of  Sale. 
to  tenants  to  pay  rents,  671. 
to  quit,  672,  676,  922,  951. 
by  mortgagor  to  redeem,  708 — 710. 

loss  of  priority  by,  of  prior  equities,  1299  et  seq.     See  Notice. 
of  advowson,  168,  169. 
of  business,  801. 

of  calls,  497,  498.     Ami  see  Calls. 
of  cargo,  273,  274. 
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of  chattels,  172—254.     See  Bills  OF  Sale. 

of  cliose  in  action,  302—311.     And  see  Debts. 

of  copyholds,  148. 

of  equity  of  redemption,  43 — 48. 

of  freeholds,  108. 

of  leaseholds  by  assignment,  loo,  156. 

by  demise,  156,  163. 
of  life  policy,  284 — 297.    See  Life  Assurance,  Policy  of. 
of  manor,  168. 

of  policy  of  life  insurance,  284. 
of  public-house,  rights  of,  794,  801. 
of  railway  undertaking,  490—493.     See  RAILWAY, 
of  rentcharge,  171. 

of  reversionary  interest,  612—618.    See  Reversionary  Interest. 
of  share  in  partnership,  not  a  partner,  507. 

not  entitled  to  accounts,  508. 
of  shares  in  companies,  276—283.     See  Company. 
of  ship,  255  et  seq.    See  Ship  ;  Shipping. 
of  stock,  275. 
of  tithes,  169. 
of  tolls,  491. 

of  trust  property,  not  a  cestui  que  trust,  870. 
out  of  jurisdiction,  1423—1425.     See  Vesting  Orders. 
parliament,  right  to  vote  for,  792. 
part  owner  of  equity  of  redemption,  1031. 
partition  of  equity  of  redemption  is  subject  to  rights  of,  635. 
payment  into  Court,  1041. 
poor  laws,  right  to  settlement  under,  792. 
pre-emption,  reservation  of  right  of,  15. 
prior,  party  to  foreclosure  action  by  puisne,  1014. 
priority  of.    See  Priority. 
privileges  of,  792. 

production  of  titlo  deeds  by,  right  of  mortgagor  to,  814—816. 
public-hoUse  licence,  right  to  appeal  against  refusal  of,  794. 

require  transfer  of  licence,  801. 
puisne,  party  to  foreclosure  action  by  prior,  1012,  1013. 
n  demption  action,  party  to,  720  et  seq. 
remedies  of, 

abroad,  injunction  restraining  proceedings,  870. 

action  for  administratioii,  1105—1108.    See  Administration  of 
Assets. 
lor  foreclosure.     See  Foeeolostjbe. 
for  I'urlher  sum  niter  payment  of  claim,  871. 

for  .  ale,  v.  bere  he  has  power  of  salo,  1095. 
in  breach  of  good  faith,  871 . 
in  /"rim'  /"in/"  ris,  870. 
interplead*  r,  870< 
a.lniMii  tration  to  mortgagor,  1114—1110. 
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remedies  of — continued. 

all  may  generally  be  pursued  at  once,  867 — 870. 

alteration  of  mortgagee's  rights  by  subsequent  contract,  872. 

annuitant  not  within  the  rule,  870. 

foreclosure  absolute,  effect  of,  872. 

proof  by,  in  administration  action,  1110 — 1113. 

See  Administration  of  Assets. 
bankruptcy,  1089 — 1094.     See  Bankruptcy. 
winding-up,  1128 — 1132.     See  Winding-up. 
receiver,  appointment  of,  by  Court,  924 — 958. 

under  power  in  mortgage  deed,  916 — 

918. 
under  statutory  power,  918 — 922. 
And  see  Receiver. 
sale  by  Court,  1016—1018,  1035—1041.     See  Sale  by  Court. 
under  power,  881 — 915.     See  Power  op  Sale. 
renewal  of  leaseholds  by,  effect  of,  164,  165. 

costs  of,  1196. 
sale  by  Court,  conduct  of,  when  given  to,  738,  1038,  1099. 
second  mortgagee.     See  Puisne  Incumbrancers. 
set-off,  1138,  1139. 
settlement  by,  of  mortgage  debt,  1411,  1412. 

under  poor  law,  right  to,  792. 
several  actions  by,  867 — 870. 
solicitor-mortgagee,  commission  not  allowed  to,  1192. 

right  of,  to  profit  costs,  1194,  1195. 
statutory  powers  of,  under  Conveyancing  Act,  1881... 884 — 886. 
Land  Transfer  Act,  1875. ..38— 41. 
Lord  Cranworth's  Act,  882—884. 
Merchant  Shipping  Act,  263,  267. 
staying  proceedings  under  7  Geo.  II.  c.  20... 873 — 878. 
stop  orders,  1276—1282.     See  Stop  Orders. 

costs  of,  1195. 
sub-mortgagee,  830—832.     See  Sub-Mortgage. 
tender  of  mortgage  debt,  refusal  of,  by,  718,  719,  1179. 
timber,  right  to  cut,  804,  805. 
title  of  mortgagor  cannot  be  disputed  by,  1409. 

title  deeds,  absence  of,  loss  of  priority  by,  1332 — 1347.     See  Title 
Deeds. 
loss  of,  liability  for,  816—818.     See  Title  Deeds. 
of  legal  estate,  43. 
production  of,  814 — 816. 
trustee  for,  mortgagor  is,  of  legal  estate,  when,  53,  54. 
trustee   for  mortgagor,  mortgagee  is,  of  surplus  proceeds  of  sale, 

910—914. 

otherwise  not,  901. 
for  puisne  incumbrancers,  of  legal  estate,  43. 
trustee-mortgagees.    See  Trustees. 
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use  and  occupation,  672. 

voluntary  conveyance,  creditors  setting  aside,  postponed  to,  604. 

vote  for  parliament,  right  to,  792. 

■waste  by  mortgagor,  injunction  against,  669,  670. 

"West  India  estate,  1193. 

•writ  of  summons  specially  indorsed,  1019. 

MOBTGAGEE  IN  POSSESSION, 

abandonment  of  proceedings  for  taking  possession,  807. 
account,  liability  to,  801 — 805. 

accountable  for  rents  and  profits,  802,  803,  1201. 

accounts,  annual,  not  rendered,  801. 

refused  by,  no  costs  to  bearing,  1178. 

actual  value,  liability  extends  to,  wben,  1202. 

assignment  of  mortgage,  effect  of,  803. 

attornment  clause,  effect  of,  663. 

carrying  on  accounts  after  certificate,  1139,  1140. 

commission  for  trouble  not  allowed  to,  1192,  1193. 

costs.    See  Accounts  ;  Costs. 

crops,  growing,  belong  to,  800. 

death  of  mortgagee,  claim  against  personal  representatives,  803. 

emblements,  right  to,  of,  800. 

ground  of  liability,  802. 

"  just  allowances,"  1191. 

measure  of  liability,  802. 

mines,  expenses  of  working,  1206. 

partial  possession  by  mortgagor,  802. 

relinquishment  of  possession  does  not  determine,  807. 

repairs,  allowance  of  expenditure  in,  1206,  1207. 

rests,  accounts  taken  with,  when,  1207—1212.     See  ACCOUNTS. 

transfer  of  mortgage,  effect  of,  803,  820. 

waste,  liability  for,  804. 

what  will  be  allowed  and  charged  in,  1200 — 1212.  See  Accounts. 

wilful  default,  1200  et  seq. 
actions  affecting  mortgaged  property,  right  to  maintain  and  defend, 

794. 
agent  employed  by,  918,  1192,  1203,  1204. 

of  mortgagor,  possession  as,  806. 
allegation  of  possession  in  foreclosure  action,  1021. 
bailee  of  chattels,  possession  may  bo  recovered  from,  188. 
bailiff,  expenses  of,  allowed  to,  1203. 
bankrupt,  nol  party  to  foreclosure  action,  1011. 
business  of,  right  1<>  carry  en,  801. 

righl  £o  obtain  transfer  of  publican's  licence,  sol. 
i  rvantc  of  mortgagor,  dismissal  of,  801. 
courts  "f  manor  may  be  to  Id  by,  168. 
delivery  up  of  poi  i     ion,  ordi  r  for,  in  foreclosure  action,  1045,  1046. 

1<>  mortgagor  on  redemption,  808, 
d<  maud  of  i  o   •     ion,  wai  te  after,  800. 
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emblements,  right  to,  G70,  800. 

entry  into  possession,  right  of  legal  mortgagee  to,  796. 
by  proprietor  of  registered  charge,  798. 
cannot  be  compelled,  807. 
demand,  where  money  payable  upon,  799. 
distress  does  not  preclude,  797. 
enforcement  of,  mode  of,  797. 

equitable  mortgagee,  analogous  remedy  of,  797,  798. 
expenses  allowed  to.     See  Accounts  ;  Costs. 
improper  entry,  797. 
notice  before,  when  necessary,  799. 

of  chattels,  taking  bill  of  exchange  does  not  prevent,  188. 
omission  to  make,  loss  of  priority  by,  1297,  1298. 
quiet  enjoyment,  effect  of  proviso  for,  796. 
receiver  appointed  by  Court,  a  bar  to,  799. 
writ  of  possession,  797. 
forfeiture  of  lease,  liability  for  permitting,  804. 
improvements,  expenses  of,  whether  allowed  to,  1206. 
inquiry  as  to  possession,  1022. 

interest  after  adjudication  in  bankruptcy  of  mortgagor,  1092. 
beyond  reduced  rate  allowed  to,  130. 

chargeable  against  mortgagee  paid  off  continuing  in  posses 
sion,  1211. 
jurisdiction  in  bankruptcy,  1076 — 1078. 
lease  by,  800. 

rent  reserved  by,  805. 

restrictive  covenants  contained  in,  805,  1202. 
to,  by  mortgagor,  effect  of,  18. 
liability  of,  for  acts,  &c.  incurring  forfeiture,  804. 
for  mismanagement  of  property,  805. 
for  waste,  804. 
liability  to  account,  801 — 805. 

to  deliver  possession  on  redemption,  808. 
to  pay  over  surplus  rents,  803. 
to  rebuild,  804. 
to  repair,  804. 
management  of  estate  by,  805. 
mines  and  minerals,  rights  of  working,  1204,  1205. 
negligence,  liability  for,  804. 

priority  lost  by,  1299. 
occupation  rent,  1202. 
of  ship,  rights  of,  264—268. 
of  toUs,  492. 

partial  possession,  effect  of,  802. 
permitting  mortgagor  to  receive  rents,  1297,  1298. 

stranger  to  work  mines,  1205. 
personal  trouble,  remuneration  for,  not  allowed  to,  1192,  1203,  1204. 
possession  of  mortgagee  must  bo  proved,  806. 
VOL.  II. R.  3  M 
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possession,  relinquishment  of,  does  not  determine  liability,  807. 
puisne  incumbrancers,  liability  to  account  to,  802. 

notice  by,  to  pay  surplus  rents  to  him,  801,  803. 
purchaser  from,  entering  before  completion  without  charge  of  rent, 

1203. 
receiver,  allowance  of  expenses  of,  to,  1192. 

appointment  of,  does  not  render  mortgagee  liable  as,  916. 
mortgagee  appointing  himself ,  is  liable  as,  918,  1192. 
rents  and  profits,  annual  accounts  of,  not  rendered,  801. 
application  of,  by,  801 
receipt  of,  after  decree,  by,  1201. 
surplus,  application  of,  801,  803. 
repairs,  allowance  for,  to,  1205 — 1207. 

liability  in  respect  of,  804. 
taking  possession,  what  amounts  to,  805 — 807. 
entry  as  agent,  806. 
as  lessee,  806. 
as  purchaser,  806. 
as  tenant  for  life,  806. 
receipt  of  profits  by  co-owner  mortgagee  of  patent,  807. 
of  rent  under  attornment  clause,  807. 
tenants,  ejectment  of,  by,  678,  679. 

neglect  to  claim  rent  from,  795. 
position  of,  in  relation  to,  679 — 681. 
refusal  or  removal  of,  805. 
timber,  right  to  cut,  804,  805. 

proceeds  of  sale  of,  805. 
waste,  liability  for,  of,  804. 

surety  discharged  by,  86. 
wilful  default,  1200  et  seq. 

MORTGAGOR, 

account  of  rents,  &c.  cannot  be  required  from,  667. 
acknowledgment  of  debt  by,  in  another  deed,  effect  of,  10. 

puisne  incumbrancer  not  bound  by,  984. 
right  of  action  preserved  by,  977 — 987. 
See  Limitations,  Statutes  of. 
advowson,  right  to  present  to,  rests  with,  628. 
attainder  of,  effect  of,  643. 

attornment  by,  201,  663—666.     And  see  Attornment. 
bankrupt,  bound  by  accounts  between  mortgagee  and  trustee,  1141. 
clande  itine  mo]  fcgage  ,  15. 

concealment  of  incumbrances  from  abstract,  46,  47,  571,  572,  1293, 
1294,  1296. 

lidation,  ao1  compellable  by,  857. 
..,!  ,  claim  to,  di  allowed  tor  misconduot  of ,  L185. 
com  i    of  manor  may  be  held  by,  168< 
<■(,-,  ,,  tor  further  a  surance,  effeoi  of,  111  —146. 

torjpaymenl  of  mortgage  moneys,  11"',   L16.    And  see 

(  'o\  l.\  \.Vi\s. 

coyenanl    with,  in  Leases  of  mortgaged  Lands,  '173,  674, 
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death  of,  before  foreclosure  decree  absoluto,  1043. 

delivery  to,  on  redemption,  of  possession,  808. 

of  title  deeds,  1411—1414. 

director  of  company,  qualification  of,  not  lost  by  mortgage  of  shares, 
760. 

emblements,  no  right  to,  800. 

escheat  of  equity  of  redemption,  642 — 645.     See  Escheat. 

"estate  "  in  land  remains  in,  till  foreclosure,  627. 

estoppel,  lease  by,  681,  682. 

estoppel  of,  from  disputing  mortgagee's  title,  654. 

of  mortgagee  from  disputing  mortgagor's  title,  1409. 

of  purchaser,  &c.  under  mortgagor, 

of  tenant  from  disputing  landlord's  title,  681. 

exchange  of  land  subject  to  mortgage,  636. 

execution,  equitable  against,  649,  650. 

exoneration  under  former  law,  753 — 767. 

under  Locke  King's  Act,  &c,  767 — 773.     See  Exonera- 
tion. 
felony,  effect  of  conviction  for,  643,  644. 
forfeiture  of  equity  of  redemption,  643,  644. 
inspection  of  documents,  right  to,  814—816. 

interest,  arrears  of,  what  recoverable  against,  988 — 993.     See  Limi- 
tations, Statutes  of. 
income  tax  may  be  deducted  from,  1156. 
tenant  for  life  must  keep  down,  637. 
lease,  mortgaged,  surrender  of,  effect  of,  166. 
leases  by,  after  mortgage,  675 — 685. 

before  mortgage,  mortgagee  takes  subject  to,  671. 
joint  by,  mortgagee,  and,  673 — 675. 
renewal  of,  by  mortgagee,  benefit  of,  enures  to,  164. 
by,  not  compellable,  164. 

release  of  right  of,  by  mortgagee  does  not  bind, 
165. 
lien  for  expenditure  in  preserving,    &c.   property,   not    generally 

allowed  to,  1380. 
Limitations,  Statutes  of.    See  Limitations,  Statutes  of. 
manor,  courts  of,  may  be  held  by,  168. 
marshalling,  777 — 789.     See  Marshalling. 
mortgagee  not  trustee  for,  662.     And  see  Mortgagee. 
new  uses,  limitation  of  equity  of  redemption  to,  699 — 706. 
notice  by,  intention  to  redeem,  708 — 710. 

to,  demanding  payment,  894—897.     See  Power  of  Sale. 
permitting  mortgagee  to  deal  with  property  as  his  own,  731. 
personal  liability  of,  under  covenants  for  payment,  9. 

where  no  covenant  or  bond,  10. 
personating,  on  execution  of  deed  is  forgery,  1297. 
power  of  sale,  exercisable  without  concurrence  of,  892. 

notice  by  mortgagee  before  sale  under,  894—897.     See 
Power  of  Sale. 

3  m2 
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MORTGAGOR— contin  ued. 
privileges  of,  628,  629. 

receiver  appointed  by  deed  is  usually  agent  of,  918. 
mortgagor  is  not,  for  mortgagee,  667,  668. 
redemption,  action  for,  by.     See  Redemption,  Action  for. 

right  of.    See  Redemption,  Equity  of. 
retention  of  deeds  by,  13-40,  1341.     See  Title  Deeds. 
right  of  entry  cannot  be  reserved  in  lease  to,  675. 
salvage,  lien  for,  not  generally  allowed  to,  1380,  1381. 
set-off,  by,  1027,  1138. 

settlement  of  equity  of  redemption,  by,  636,  642. 
settlement  under  poor  laws,  right  to,  628,  629. 
specific  performance  of  agreement  for  lease  by,  676. 

for  mortgage  against,  48 — 50. 
staying  proceedings  under  general  jurisdiction,  874,  878. 
staying  proceedings  under  7  Geo.  2,  c.  20. .  873 — 878. 
actions  on  covenant  are  within  the  Act,  875. 

what  may  be  stayed,  876. 
admission  of  debt  necessary,  877. 

of  plaintiff's  title  necessary,  877. 
affidavit  of  incumbrances  unnecessary,  877. 
consolidation,  effect  of,  875. 
contract  by  mortgagor  to  sell  to  mortgagee,  876. 
enlargement  of  time  for  payment,  878. 
instalments,  debt  payable  by,  876. 
interest,  claim  for,  after  rule,  877. 
objections  to,  mortgagee  must  state,  877. 
redemption,  dispute  as  to  right  of,  877. 
third  parties  not  prejudiced,  876. 
tenant  in  tail,  mortgage  by.     See  Tenant  in  Tail. 

recovery  by,  let  in  mortgage,  374. 
tenant  to  mortgagee,  when,  654—663. 

agreement  necessary  to  constitute  tenancy,  660. 
at  sufferance,  when,  662,  663. 
at  will,  when,  657—662. 
(listless,  does  not  create  tenancy,  661. 
for  term,  when,  655 — 657. 

receipt  of  interest  not  recognition  of  tenancy,  661. 
timber,  injunction  against  felling,  669. 
title-deeds,  loss  of,  by  mortgagee,  remedy  where,  816 — 818. 
trustee-mortgagors,  when  mortgagee  is  bound  to  see  application  of, 

by,  401      105. 
underlease  by.  passes  no  legal  titlo,  685. 
voluntary   paymenl    by   trustee  or    agent,    benefit    of,   enures  to, 

vote  al  parliamentary  elections,  right  to,  628. 

be  by,  injunction  against,  669,  <'>7o. 
\\v  t   [ndia  e  fcate,  produce  of,  in  band    of  consignee,  belongs  to, 
668. 
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who  may  be,  generally,  314,  315. 
disability  of  coverture,  315,  316. 

And  see  Married  Woman. 
of  infancy,  353 — 356. 
And  see  Infant. 
of  lunacy,  356—363. 
And  see  Lunatic. 

MORTMAIN  ACTS, 

apportionment  of  legacy  out  of  realty  and  personalty,  540. 
charges  on  police  rates,  not  interests  in  lands,  540. 

on  tolls,  &c,  539. 
debentures,  539. 

exception  in  favour  of  universities,  &c,  537. 
licence  in  mortmain,  537,  538. 
marshalling,  not  allowed  in  favour  of  charity,  540. 
stat.  9  Geo.  2,  c.  36,  and  amending  Acts,  537 — 540. 
testamentary  gifts  of  real  securities,  538,  539. 
stat.  51  &  52  Vict.  c.  42... 538,  542. 
stat.  54  &  55  Yict.  c.  73... 541,  542. 

gifts  inter  vivos  not  within,  542. 

marshalling  now  unnecessary,  542. 

testamentary  gifts  of  land,  &c,  to  charity  valid,  541,  542. 

MORTUUM  VADIUM, 

distinction  between,  and  vivitm  vadium,  1. 

nature  and  effect  of,  2 — 5. 

Welsh  mortgage,  how  far  resembles,  26. 

MUNICIPAL  CORPORATION, 

bonds  charged  on  borough  fund,  447. 
borrowing  powers  of,  445,  446. 
corporation  lands  may  be  charged  by,  446. 
rates  may  be  charged  by,  for  buildings,  447. 
remedies  of  mortgagee,  against,  447. 
repayment  of  loans,  time  for,  446. 

NECESSARIES, 

maritime  lien  for,  1391,  1395,  1396. 

NEGLIGENCE, 

forfeiture  of  lease,  mortgagee  liable  for  permitting,  804. 
non-claim,  liability  for  loss  by,  795. 
priority  of  mortgage  lost  by,  1299. 

wilful  default,  mortgagee  in  possession  chargeable  for,  when,  801  — 
805. 

NEGOTIABLE  INSTRUMENT, 
bottomry  bond,  1500. 
debentures  to  bearer,  whether,  4S2 — 484. 
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dividend  warrants,  1490. 
East  India  bonds,  1490. 
foreign  bonds  to  bearer,  484. 

scrip,  482. 
pledge  of,  282,  1465,  1467. 

NOMINATION  TO  BENEFICE, 
mortgagor's  rigbt  to,  628. 

NON-CLAIM, 

liability  of  mortgagee  for  loss  by,  795. 

NOTICE, 

action  brought,  none  by,  962. 

consolidation  not  affected  by,  of  assignment  of  equity  of  redemption, 

860,  861. 
to  pay  off  one  mortgage,  865. 
constructive,  what  amounts  to,  1305 — 1331.     And  see  Constructive 

Notice. 
decree,  bow  far,  1324. 
distringas,  notice  in  lieu  of,  1274 — 1276. 
marshalling  not  prevented  by,  of  prior  mortgage,  782. 
of  act  of  bankruptcy  by  mortgagor,  580,  593. 
action  is  notice  of  solicitor's  hen,  1324. 
annuity,  intention  to  repurchase,  32. 

unregistered,  35. 
assignment  of  debt,  303,  304. 
policy,  1267. 

shares  in  company  unnecessary,  1269. 
trust  fluid,  1260—1265.     See  TRUSTEES, 
charging  order  to  Paymaster-General,  1362. 
floating  security,  to  debtor,  inoperative,  494. 
hypothecation  of  debt  or  fund,  1487,  1488. 
petition  in  bankruptcy  for  administration,  1109. 
pledge  ultra  vires,  1481. 
taking  possession  by  mortgagee,  799. 
transfer  of  mortgage  to  mortgagor,  821. 
unregistered  deed  in  Ireland,  1251. 

Middlesex,  1247,  1248,  1251. 
Yorkshire,  1247,  1249. 
].i  Lority  by  mortgagee  giving,  1253 — 1273. 

ab  ence  of  notice,  burden  of  proof  as  to,  1255. 

accidental  knowledge  is  not  notice,  1257. 

amounl  of  charge,  notice  need  not  stato,  1258. 

assignee  of  legal  per  onal  representative  of  mortgagor,  1257. 

a    ignees  of  incumbrance  irank  inter  8i  according  to,  1255. 

Bank  of  England,  whal  notice  should  be  given  to,  1258. 

bankruptcy,  order  and  di  po  ition  olause  in,  L259. 

trustee  in,  bound  though  no  notice  given  to  him, 
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priority  by  mortgagee  giving— contin  ued. 

bankruptcy,  trustee  in,  must  give  notice,  1255. 
cargo,  notice  by  mortgagee  of,  1273. 
claim,  statement  of  nature  of,  1258. 
contemporaneous  notices,  1253. 
debts,  notice  by  mortgagee  of,  1265—1267. 
bankers,  marginal  notes  of,  1266. 
bankruptcy,  reputed  ownership  in,   cboses  in  action  not 

within,  1265. 
company  in  liquidation,  debt  of,  1267. 
incumbrances,  legal  and  equitable,  no  distinction  between, 

1267. 
partnership  debt,  1266. 
to  whom  notice  should  be  given,  1266. 
doctrine  of,  generally,  stated  and  considered,  1253,  1254. 
freight,  notice  by  mortgagee  of,  1272. 
hypothecation,  notice  of,  to  holder  of  fund,  1487—1499. 
informal  notice,  1257. 
inquiry  as  to  prior  incumbrances,  1256. 
land,  priority  of  charges  on,  not  affected  by,  1236,  1238. 
legacy,  notice  by  mortgagee  of,  312. 
misleading,  as  to  duration  of  charge,  1258. 
misrepresentation  in  answer  to  inquiries,  1257. 
mistake  in  date  of  notice,  1258. 
parol  notice  effectual  if  proved,  1257,  1258. 
payments  by  holder  without  notice  allowed  against  assignee, 

1255. 
person  interested,  notice  must  be  by,  1258. 
policy  of  life  assurance,  notice  of,  1267 — 1269. 

agreement   for  mortgage   not   "assignment"  within  Act, 

1268. 
bankruptcy,  order   and  disposition  clause  in,  policies  not 

within,  1267. 
death  of  assured,  notice  given  after,  good,  1268. 
discharge   of  mortgage,   company  with  notice  entitled  to 

proof  of,  1268. 
mutual    assurance    company  not  affected  with    notice    of 

dealings  by  members,  1269. 
prior  incumbrance,  assignee  with  notice  of,  1268. 
statutory  provisions  as  to  giving  notice  to  office,  1267,  1268. 
sub-mortgagee  of  policy,  to  whom  notice  should  be  given  by, 
1269. 
post,  notice  sent  through,  when  deemed  to  be  given,  1259. 
prior  incumbrances,  inquiry  as  to,  1256. 

notice  of,  effect  of,  1256. 
shares  in  companies,  notice  by  mortgagee  of,  1269—1272. 

bankruptcy,  trustee  in,  notice  to,  of  assignment  not  neces- 
sary, 1269. 
claims  of  company,  advisability  of  notice  so  as  to  exclude, 
1271. 
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priority  by  mortgagee  giving— continued. 

shares  in  companies,  notice  by  mortgagee  of — continued. 

date,  successive  mortgagees  of  shares,  rank  in  priority  of, 

1271. 
deposit  of  shares,  mortgages  by,  1269. 
directors,  notice  to,  effect  of,  1271,  1272. 
joint  stock  companies,  statutory  provisions  as  to,  1270. 
railway,  &c.  companies,  1270. 
Eoyal  Charter,  companies  incorporated  by,  1270. 
secretary  of  company,  assignment  to,  not  notice  to  company, 

1271. 
successive  assignees,  doctrine  of  notice  not  applicable  as 

between,  1270. 
sufficient  notice,  what  amounts  to,  1271. 
trusts,  company  not  bound  to  regard,  1270. 
successive  assignees  of  funds,  &c.  rank  inter  se  according  to, 

1253. 
sufficient  notice,  what  is,  1257. 
time  when  notice  should  be  given,  1258,  1259. 
title  of  assignee  complete  without  notice,  1253. 
title  to  property  not  affected  by,  1256. 
to  whom  notice  should  be  given,  1260. 
trustee,  holder  of  fund,  how  far,  for  person  giving  notice,  1254, 

1255. 
trustees,  &c.  not  bound  to  answer  inquiries,  1256. 
trustees  of  mortgaged  fund,  notice  to,  1260 — 1265. 
agent  of  trustees,  notice  to,  good,  1263. 
all  trustees,  notice  should  be  given  to,  1260. 
assent  of  executor  to  legacy,  how  far  material,  1264,  1265. 
before  fund  is  in  hand,  notice  given,  inoperative,  1260. 
beneficiary  trustee,  assignment  by,  to  stranger,  1261. 
creditor,  trustee  who  is  also,  precautions  by,  1262,  1263. 
death  of  trustee  who  has  notice,  1261. 
derivative  trust,  to  whom  notice  should  be  given  in  case  of, 

1262. 
disregarding  notice,  liability  for,  1262,  1263. 
immediate  notice  should  be  given,  1263. 
land,  assignments  of  interests  arising  out  of,  1263,  1264. 

proceeds  of  salo  of,  1264. 
legacy,  absolute,  1262. 

assent  of  executor  to,  1264. 
derivative,  1262. 
given  in  trust,  1265. 
mortgagee,  QO  n<  >t  ico  required  whoro  trustee  is,  1261. 
portions  fund,  1261. 
premature  notice,  1 260. 
i  -off,  rigrrt  of  trustee  to,  not  affected  by  notice,  1261. 

Setthil   l/mil  Ads,  capital  money  arising  under,   1264. 

several  trustees,  notice  to  one  of ,  effect  of,  1 260,  1261. 

shares  in  oompanics,  notice  to  trustees  of  settled,  1272. 
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priority  of  mortgagee  lost  by,  of  prior  equities,  1299  d  sej. 
deposit  of  deeds  without  notice  prevails,  1300. 
legal  estate  acquired  with  notice  postponed,  1299. 

without  notice  prevails,  1299,  1300. 
mortgagee  with  notice  acquiring  legal  estate  from  person  without 

notice,  and  vice  versa,  1300. 
of  judgment  unregistered,  effect  of,  1353,  1356. 
stop  order  with  notice  gives  no  priority,  1281,  1299. 
to  solicitor  of  trustees,  1263. 

transferee  without  notice  from  mortgagee  with  notice,  1302,  1303. 
trust,  notice  of  existence  of,  1301. 

trustee  for  all  incumbrancers  cannot  convey  legal  estate  to  one, 
1301. 
mortgagee  without  notice  acquiring  legal  estate  from, 

1301. 
priority  not  conferred  by  fraudulent  act  of,  1302. 
where  mortgagor  is  for  other  persons,  1302. 
purchase  for  value  without,  1303 — 1305. 

defence  of,  must  be  pleaded  formally,  1305. 
discovery,  whether  conrpellable  from  defendant  setting  up,  1304. 
equitable  doctrine  of,  now  legalized,  1304. 
evidence  to  rebut  plea,  1305. 
forged  mortgage,  1297. 
former  law  as  to,  1303. 
pleading  defence  of,  mode  of,  1304. 
solicitor's  lien,  defence,  whether  applies  to,  1305. 
reconveyance  with,  of  equities,  1410. 
registration  is,  in  Yorkshire,  1249. 

is  not,  in  Ireland,  1249,  1252. 
is  not,  in  Middlesex,  1248,  1251. 
surety,  co-debtors  may  become  principal  and,  without,  79. 

creditor  may  sue,  without  giving,  of  principal's  default,  89, 
90. 

discharge  of,  by  creditors  omitting  to  give,  86. 
by  novation,  83. 
surplus  proceeds  of  sale,  mortgagee  parting  with  after,  914. 
tacking  prevented  by,  of  prior  equities,  1222,  1224,  1231. 
title  deeds,  delivery  of,  to  mortgagor,  after  notice  of  charge,  1412. 
to  redeem, 

administration  action  bars  right  to,  709. 

consent  to  sale  in,  equivalent  to,  710. 
Crown,  extent  by,  mortgagee's  rights  on,  709. 
demand  of  payment  bars  right  to,  709. 
depositee  of  deeds  not  entitled  to,  708. 
entry  into  possession  bars  right  to,  710. 
interest  in  lieu  of,  708,  1154. 

payable  in  advance,  mortgagee  enforcing  security  not 
entitled  to,  710. 
new  notice,  when  necessary,  708,  710. 
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to  redeem — continued. 

proof  of  debt  bars  rigbt  to,  710. 

six  months'  notice  must  be  given,  708. 

trust  for  sale,  mortgage  in  form  of,  708. 
under  Settled  Land  Acts,  to  trustees  of  settlement,  397. 

NOTICE  TO  PAY  OFF  MOKTGAGE,  894—897.    See  Power  of  Sale. 

NOTICE  TO  QUIT, 

by  mortgagee,  lessee  of  mortgagor  not  entitled  to,  676. 
by  receiver,  tenants  bound  by,  922,  951. 

NOVATION, 

generally,  1450,  1451. 

burden  of  proof,  1451. 

definition  of,  1450. 

distinction  between  novation  simple  and  with  delegation,  1450. 

intention,  novation  depends  on,  1450. 

what  is  sufficient  evidence  of,  1451. 
interest,  acceptance  of  security  for,  1451. 
surety  discharged  by,  83. 
with  delegation,  1451. 
on  amalgamation  of  companies,  1454 — 1457. 

adoption  of  new  company  by  mortgagor,  1454. 
all  parties  interested  must  concur,  1456,  1457. 
annuity,  receipt  of,  from  new  company,  1457. 
insurance  companies,  1454 — 1456. 
bonus,  receipt  for,  1455. 
indorsement  of  policy,  1455,  1456. 
payment  of  premiums  to  new  company,  1454,  1456. 
statutory  regulations  as  to,  1455. 
intention,  what  is  sufficient  evidence  of,  1454. 
interest,  receipt  of  from  new  banking  company,  1457. 
on  change  in  partnership  firm,  1452,  1453. 
action  by  creditor  against  now  firm,  1453. 
consent  of  creditor  essential  to  novation,  1452. 

implication  of  from  conduct,  1452. 
continued  dealings  with  new  firm,  1452,  1453. 
retiring  partner,  discharge  of,  statutory  provisions  as  to,  1452. 
evidence  of  intention  to  discharge,  1453. 
reservation  of  right  against,  1453. 
security,  taking  fresh  from  now  firm,  1453. 

OCCUPATION, 

con  tractive  notice  by,  of  property,  1318 — 1320.    See  Constructive 

No ik  B, 

mortgagee  in  pos  e    ion  charged 'with,  rent  for,  when,  1211. 

OFFEB  'l"  REDEEM, 

neoi     ary  in  redemption  action,  !-'■>. 

aalo  by  mortgagee  under  power,  restrained  after,  905. 
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OFFICE,  PUBLIC, 

emoluments  of,  not  assignable,  298,  299. 
securities  for  obtaining,  void,  626. 

OFFICEE, 

in  navy  or  army,  pay  and  pension  of,  not  assignable,  299. 
of  company,  omission  by,  to  register,  501. 

OPENING  ACCOUNTS, 

grounds  for,  1141,  1142.     A nd  see  Accounts. 

OPENING  FOEECLOSUEE, 

after  decree  absolute,  1047 — 1051.     See  Foreclosure. 
heir  entitled  to  mortgage  moneys  on,  whether,  852. 

OPTION  TO  PUECHASE, 

agreement  to  give  to  mortgagee,  15,  16. 

OEDEE, 

charging  order,  1357 — 1365.    See  Charging  Order. 
for  accounts,  1137 — 1140.     And  see  Accounts. 
for  appointment  of  receiver,  925. 

for  foreclosure  absolute,  1041 — 1045.     See  Foreclosure. 
delivery  of  deeds  on,  1046,  1047. 

of  possession  on,  1045,  1046. 
nisi,  1024—1026. 
for  redemption,  733 — 736. 

for  sale  in  bankruptcy,  1094 — 1104.     See  Bankruptcy. 
foreclosure  action,  1016—1018,  1037—1045. 
redemption  action,  738,  739. 
•winding-up  of  company,  1120. 
stop  order,  1276—1282.     See  Stop  Order. 
vesting  orders,  1417 — 1430.    See  Vesting  Orders. 

OEDEE  AND  DISPOSITION  IN  BANKRUPTCY.    See  Bankruptcy. 

OEDEES  OF  SUPEEME  COUET.     See  Table  of  Eules,  pp.  ccxxii— 
cexxiv. 

OEIGLNATING  SUMMONS, 

administration  action  commenced  by,  when,  1105. 
debenture  holders'  action,  whether  commenced  by,  1119. 
foreclosure  action  commenced  by,  1020,  1021. 
redemption  action  commenced  by,  728. 

PALATINE  COUET, 

jurisdiction  of,  in  winding-up,  1120. 

PAEAPHEENALIA, 

marshalling  in  favour  of  widow,  where  mortgagee  took,  780. 

PAEENT, 

insurable  interest  in  Life  of  child,  none,  288. 
securities  under  due  influence  of,  set  aside,  607. 
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PAEOL, 

agreement  for  bill  of  sale,  199,  200. 

deposit  of  deeds,  56. 

reduction  of  interest,  130. 

release  of  equity  of  redemption,  729,  730. 
demurring  by,  1053. 
evidence.     See  Evidence. 
hypothecation  by,  1492. 
mortgage  of  chattels  by,  193. 
notice,  priority  by,  if  proved,  1257,  1258. 
surety  discharged  by  agreement  to  give  time  to  principal,  83. 
tenancy,  assignment  of,  672. 

PARI  PASSU  CHARGES, 

debentures  ranking  as,  478,  1279. 

PARISH  COUNCIL, 

borrowing  powers  of,  455. 

PARSONAGE, 

mortgage  of  benefice  for  building  or  repairing,  441,  444. 
addition  to,  442. 

advance,  incumbent  may  make,  out  of  own  moneys,  442. 
"benefice,"  meaning  of,  442. 
consents  of  ordinary  and  patron  necessary,  441. 
form  of  mortgage,  statutory,  442. 
successors  bound  by,  442. 
to  Queen  Anne's  Bounty,  443. 

PART  OWNERS, 

of  ships,  lien  of,  1398. 

rules  of  partnership  do  not  apply  to,  when,  1398. 

PART  PAYMENT, 

acceptance  of,  in  full  satisfaction  of  debt,  1404,  1405. 
acknowledgment  of  dobt  by,  in  action  on  covenant,  982 — 987,  992. 

in  foreclosure  action,  1066 — 1068. 

And  see  LIMITATION,  STATUTES  OF. 

PARTIES, 

aU  persons  interested  must  be,  720,  1003. 

assignees  pendente  lite,  631,  632,  724. 

Attorney-General,  1013. 

cestuia  que  trusts  represented  by  trustees,  721,  1006. 

costs  <>i'  disclaiming,  1188 — 1190. 

joinder  of,  966i 

misjoinder  of,  965,  1013. 

iiuitn-1  on   .  repn    dilution  of,  1013,  101 M,  1019. 

receiver,  appointment  of,  docs  nol  iittVd  rights  of,  !M7. 

•  '■  mi f  will  no!  appoinl  .-I  party  as,  '■>  10. 
to  actions  by  debenture  holders,  1013,  Ills,  1 1  \\>. 
tor  administration,  1106,  1107. 
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PARTIES— continued. 

to  actions  for  foreclosure,  1003—1015.     See  Foreclosure. 

for    redemption,    720 — 724.      See    Redemption,   Action 

for. 
for  specific  performance  of  agreement  to  give  legal  mortgage, 
630. 
to  set  aside  contract  of  sale  for  fraud,  794. 
to  deeds,  &c,  constructive  notice  from  description  of,  1309. 
to  mortgage  deed,  109. 

PARTITION, 

equality  of,  power  to  raise  money  by  mortgage  for,  388. 

of  equity  of   redemption,   635,   636.      See   Redemption,    Equity 

OF. 

PARTNERSHIP, 

advances  by  partner  to  firm,  180. 

authority  of  partner  to  bind  firm  by  borrowing,  502 — 504. 

custom  of  trade  may  limit,  503. 

deed,  executing  partner  when  bound  by,  503,  504. 
partner  cannot  bind  firm  by,  503. 

deposit  of  deeds  by  partner,  whether,  binds  firm,  503. 

securities  of  firm  by  partner  for  own  debt,  504. 

mortgage  deed,  all  partners  must  execute,  504. 

pledge  by  partner,  1463. 

scope  of  business  may  limit,  503. 

separate  credit,  borrowing  by  partner  on,  503. 
Bovill's  Act,  mortgages  under,  505 — 507. 
change  of  firm,  effect  of,  on  securities  given  by,  504. 

on  surety's  liability,  93. 
consobdation  against  firm  of  mortgage  by  partner,  none,  864. 
foreclosure  action,  partners  of  mortgagor,  when  necessary,  parties  to, 

1010. 
novation,  1452,  1453. 
possession  of    partner,    reputed   ownership   of  firm,    whether,    179, 

180. 
reputed  ownership,  179,  180. 
share  in,  mortgage  of,  507,  508. 

accounts  of  firm,  mortgagee  cannot  require,  508. 

bankruptcy,  order  for  sale  in,  1097. 

Bills  of  Sale  Acts  do  not  apply  to,  208,  508. 

foreclosure  of,  995,  1000. 

mortgagee  does  not  become  partner,  507. 
sharing  profits,  loan  to  firm  in  consideration  of,  505 — 507. 

agreement,  void  for  uncertainty,  507. 

bankruptcy,  proof  by  lender  in,  507. 

interest  at  fixed  rate  plus  share  of  profits,  506,  507. 

postponement  of  lender's  rights,  506,  507. 

statutory  protection,  extent  of,  595. 

test  of  partnership,  sharing  profits  no  longer,  595. 
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PARTNERSHIP— continued. 

ship,  rules  as  to  partnership  do  not  apply  to  part  owners  of,  when, 

1398. 
surety  for  firm,  liability  of,  how  affected  by  change  in  firm,  93. 
proof  by,  against  separate  estates,  104. 
PATENT, 

receipt  of  profits  by  co-owner  mortgagee  of,  807. 

PAWNBROKER, 

pledges  to,  under  Pawnbrokers  Act,  1872. .  .1473— 1475.    See  Pledge. 
possession  by,  reputed  ownership,  whether,  183. 

PAYMASTER- GENERAL, 

notice  to,  of  charge  ineffectual  to  secure  priority,  1276. 

of  charging  order  giyes  priority  over  other  orders,  1362. 

PAY  OF  OFFICER, 
not  assignable,  299. 

PENALTY, 

interest,  agreement  for  higher  rate  of,  relieved  against  as,  129. 

recoverable  on  bond,  beyond  amount  of,  whether,  67,  68. 

PENSIONS, 

assignable,  what  are,  300. 

what  are  not,  298,  299. 
charging  orders  on,  1363. 
foreclosure  by  mortgagees  of,  1000. 
receivers  of,  appointment  of,  932,  933. 

PERMANENT  IMPROVEMENT  ACT, 
mortgages  under,  1027,  1370,  1371. 

PERPETUITIES,  RULE  AGAINST, 
anticipation,  restraint  on,  340. 

PERSONAL  CHATTELS, 

definition  of,  203.     See  also  CHATTELS. 

PERSONAL  REPRESENTATIVES.    See  Executors  and  Adminis- 

XEATOES. 

PERSONALTY, 

ting  in,  of,  399. 
ineration  of  mori  tate  oul  of,  753 — 767.  See  Exoneration. 

mortgage  of,  by<  tecutore  and  administrators,  399 — 406.    SeeExE- 

|  I    COB      AMI  Ah.MIMSI  liAToKS. 

primary  fund  under  former  law,  753 — 767.    See  Exoneration. 

tecue,  under  Locke  Kind's  Ad,  767—773.    Sir  Kxoneration. 
priority  by  not  ice  of  mortga  ;<'•.-  ol',   Il'53—  1-73.      8ee  NOTICE. 
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PERSONALTY— contin  ued. 

priority  by  notice  in  lieu  of  distringas,  1274 — 1276. 

by  stop  order,  127(3 — 1282.     See  Stop  Orders. 

of  bills  of  sale  of  chattels,  1282 — 1284.     See  Bills  OF  Sale. 

of  mortgages  of  skips,  1285,  1286. 
redemptions  of,  successive,  rule  as  to,  1029. 
tacking,  appkcation  of  doctrine  of,  to,  1273,  1274. 

PEW  EENTS, 

mortgage  of,  438. 

PICTUEES, 

reputed  ownerskip  of,  exkibited  in  gallery,  183. 

PILOTAGE, 

maritime  lien  for,  1394. 

PLEADINGS, 

accounts,  mortgagee  in  possession  must  give,  of  rents,  &c.  in,  730, 
1201. 
special  matters  of,  must  be  stated  in,  1137,  1138. 
acknowledgment  of  debt,  985. 
fraud,  if  reHed  on,  must  be  raised  in,  1221. 
in  action  for  foreclosure,  1021,  1022.     See  Foreclosure. 

for  redemption,  729 — 732.     See  Bedemption. 
Limitations,  Statutes  of,  bar  by,  of  actions  for  foreclosure,  1061. 

for  mortgage  moneys,  975. 
for  redemption,  731. 
And  see  Limitation,  Statutes  of. 
marskalling,  rigkt  of,  need  not  be  raised  in,  782. 
purckase  for  value  witkout  notice,  1304. 
release  of  equity  of  redemption  to  mortgagee,  730. 
statement  of  claim  in  foreclosure  action,  covenant  for  payment  skould 
bo  set  out  in,  1021. 

PLEDGE, 

accretions  pass  to  pledgee,  1467. 

by  agent,  1464. 

by  agent  under  Factors  Acts,  1476  et  seq. 

by  factors,  1476—1486. 

by  limited  owner,  1464. 

by  partner,  1463. 

consent  of  owner  necessary  to  valid,  1462. 

conversion  of,  by  pledgee,  1468,  1469. 

costs,  covered  by  security,  1467. 

custody  of,  1467. 

damages  for  loss  of,  1468. 

debt  essential  to,  1459. 

definition  of,  1458. 

delivery  essential  to,  1459,  1465. 
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PLEDGE— continued. 

delivery  of  possession,  what  amounts  to,  1461,  1462. 
constructive,  1461,  1462. 
of  bill  of  lading,  1461. 
of  part  of  goods  in  name  of  whole,  1461. 
warrants  or  order  for  delivery,  1462. 
wharfingers'  certificates,  1462. 
delivery  subsequent  to  advance,  1462. 
distinction  between,  and  hypothecation,  7. 
and  lien,  1470. 
and  mortgage,  7,  1459. 
distress,  1472,  1473. 
execution,  1472,  1473. 

foreclosure  decree  cannot  be  made  of,  1460,  1470. 
fraudulent  possession  of,  1463,  1464. 
hypothecation  distinguished  from,  7. 
interest  covered  by  security,  1467. 
loss  of  pledge,  1468. 

memorandum  accompanying,  Bills  of  Sale  Acts  do  not  apply  to,  191, 

202. 
stamp  duty  not  chargeable  on,  1521. 
of  bill  of  lading,  1466. 
of  heirlooms,  1468. 

of  negotiable  securities,  282,  1465,  1467. 
of  perishable  articles,  1467. 
of  shares  in  company,  280. 

partner  may  give  security  on  property  of  firm  by  way  of,  503. 
pawnbroker's  interest  in  pledge,  liable  to  execution,  1473. 
possession,  pledgee's  right  to,  1467. 
property  which  may  be  subject  of,  1465,  1467. 
receiver,  1471. 

redelivery  to  pledgor,  effect  of,  1471,  1472. 
redemption  of,  1459,  1460,  1471. 
rights  of  pledgee,  1467 — 1473. 
sale  of,  after  notice,  1470. 
Sale  of  Goods  Acts,  1893... 1462,  1463. 
sub-pledge,  pledgor  bound  by,  1468. 
tender  of  debt  revests  goods  in  pledgor,  1460. 
title  of  pledgee  and  mortgagee  distingxushed,  1459. 

of  pledgor,  1462—1465. 
transfer  <>r,  1468. 
under  Factors  Act,  1476 — 1486. 

agent,  bankruptcy  of ,  proof  in,  1484. 

,t,  common  law,  powers  of,  1485,  1486. 
foreign  seoui  v\  ie  i,  I486, 
pledge  by,  i  186. 
protection  "I  principal,  I  186. 
revocai ion  "I  ••nit bority,  1485, 
by,  l  185. 
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PLEDGE— continued. 

under  Factors  Act — continued, 

agent,  common  law  powers  of — continued. 

saving  of,  by  statute,  1484. 

set-off  by  purchaser  from,  1486. 
"  agents,"  statute  applies  only  to,  1477. 
antecedent  debt,  pledge  for,  1482. 
business,  pledge  must  be  in  ordinary  course  of,  1498. 
consent  of  owner,  1479. 
"  document  of  title,"  definition  of,  1477. 
documents  of  title,  pledge  of,  1482. 

transfer  of,  1484. 
exchange  of  goods  or  documents,  rights  acquired  by,  1483. 
lien  of  factor,  1482. 

"  mercantile  agent,"  definition  of,  1476, 
mortgagor  is  not  agent  for  sale  within,  1464. 
notice  that  pledge  is  ultra  vires,  1481. 
pledge,  statutory  power  of,  1479 — 1485. 

agreements  through  clerks,  &c,  1483. 

business,  pledge  must  be  in  ordinary  course  of,  1480. 

consent  of  owner  to  factor's  possession,  what  amounts  to, 
1479,  1480. 

for  antecedent  debt,  1482. 

hen  of  factor  passes  to  pledgee,  1482. 

notice  that  pledge  is  ultra  vires,  1481. 

of  documents  of  title,  deemed  pledge  of  goods,  1482. 
proof  in  bankruptcy  of  agent  by  owner  of  goods,  1484. 
sale,  special  instructions  as  to  mode  of,  effect  of,  1483. 

statutory  power  of,  1479. 
stoppage  in  transitu,  1483,  1484. 
true  owner,  saving  of  rights  of,  1484. 
vendor's  lien,  effect  of  transfer  of  documents  on,  1483. 
under  Pawnbrokers  Act,  1472 — 1475. 
compensation  for  depreciation,  1475. 
custody  of  pawned  goods,  1475. 
fire,  liability  in  case  of,  1475. 
non-compliance  with  Act,  effect  of,  1474. 
"  pawnbroker,"  definition  of,  1475. 
redemption,  1474,  1475. 
sale,  1475. 

true  owner,  no  title  against,  1474. 
use  of,  1467,  1468. 

POLICY  OF  FIEE  INSUEANCE.     See  Fire  Insurance,  Policy  of. 

POLICY  OF  LIFE  ASSUEANCE.    See  Life  Assurance,  Policy  of. 

POOE  LAW  GUAEDIANS, 

boiTOwing  powers  of,  450 — 452. 
VOL.  II. — R.  3  N 
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POOE  LAW  SETTLEMENT, 
right  of  mortgagee  to,  792. 

of  mortgagor  to,  628,  629. 

POETIONS, 

all,  when  one  only  payable,  as  to  raising,  430,  431. 

costs  of  raising,  431. 

estate  duty  on,  435. 

interest,  when  payable  on,  431. 

legacy  duty  on,  435. 

lifetime  of  parents,  general  rule  as  to  raising  in,  429. 

"  contrary  intention,"  what  amounts  to,  429,  430. 
lunatic  tenant  in  tail  charged  with,  363. 
maintenance  of  portionists,  trusts  for,  431,  433 — 435. 
marshalling,  784. 
mortgage  to  raise,  436,  437. 

assignment  or  demise  of  term,  437. 

concurrence  of  owner  of  estate,  436. 
of  portionist,  437. 

power  of  sale,  436. 

when  authorized,  432,  433. 
notice  by  mortgagee  to  trustees  of,  effect  of,  1264. 
payment  of,  rules  for,  429 — 431. 
power  to  raise,  usual  form  of,  429. 
succession  duty  on,  435. 
term  limited  to  secure,  436,  437. 
time  for  raising,  429 — 432. 

POSSESSION, 

allegation  of,  in  f oreclosuro  action,  1021. 

delivery  up  of,  order  for,  in  foreclosure  action,  1045,   1046.     See 

FORECLOSTJEE. 

inquiry  as  to,  1022. 

of  mortgagee.    See  Mortgagee  in  Possession. 
of  title  deeds,  loss  of  priority  by,  absence  of,  1332 — 1347.     And  see 
Notice  ;  Title  Deeds. 

POSSESSOEY  TITLE, 

mortgagee  with,  may  sell  under  power  of  sale,  887. 

POST  OBIT  SECUEITIES, 
avoidance  of,  613. 

J'UWEE  OF  ATTOENEY, 

absolute  assignment  gives  power  to  sue  without,  305,  306,  309—311. 

bankruptcy  oi  principal,  effect  of,  650. 

lull  of  .  ale,  execut inn  of,  under,  240. 

Mill  i  of  Sale  Acts  extend  to,  198. 

charge,  equitable,  may  bo  created  by,  52. 

<1"M,  1 1 1 '  >  1 1  ■  ■ .  i  ■-.  ■  of,  should  contain,  whether,  305  ti  scq. 

'  suitable  mortgage  oreated  by  giving,  52. 
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POWER  OP  ATTOENEY— continued. 

irrevocable, under  Conveyancing  Act,  1882... 305. 

legacy,  mortgage  of,  does  not  require,  313. 

policy  of  life  assurance,  mortgage  of,  does  not  require,  294. 

receipt  of  mortgage  money  under  decree,  for,  1034. 

sale  of  mortgaged  property  under,  891,  892. 

transfer  of  mortgage  need  not  contain,  825,  826. 

POWERS, 

charge,  power  to,  authorizes  appointment  of  fee,  426. 

sale,  whether,  426. 
power  to  sell,  authorizes,  whether,  425. 
interest  chargeable  under,  when,  427. 
MaHns'  Act  does  not  interfere  with,  324,  325. 
marshalling,  782. 
mortgage  by,  appointment  under,  426,  701. 

results  to  old  uses,  701. 
of  tenant  for  life,  not  extinguished  by  mortgage  of  life  estate,  381. 
release  of, 

by  married  woman,  332,  333. 
lunacy,  no  jurisdiction  in,  to  order,  361. 
sale,  authorized  by  power  to  charge,  whether,  426. 
power  of,  authorizes  mortgage,  whether,  425. 

POWERS  OP  SALE  IN  MORTGAGES, 

abortive  attempt  to  sell,  mortgagee  entitled  to  costs  of,  911. 
purchase  by  mortgagee,  does  not  extinguish,  906. 
administrator  may  give,  in  mortgage,  405. 
advertisement  of  sale  not  necessary,  901. 
advowson,  available  as  security  by  sale  under,  when,  169. 
agent  of  mortgagee,  cannot  purchase  at  sale  under,  906. 

sale  by,  under  power  of  attorney,  891,  892. 
assigns  should  be  expressly  mentioned  in,  887,  890. 
auction,  sale  by,  901. 
biddings  at  sale  by  mortgagee,  906. 
collusive  sale  under,  mortgagor  not  bound  by,  906. 
colonies,  mortgages  of  land  in,  885. 
conditions  of  sale,  special,  sale  under,  902,  903. 
to  be  strictly  observed,  893,  900. 
unduly  strict,  effect  of,  in  mortgage  to  solicitor,  611, 

612. 
usual,  in  express  powers,  893,  894. 
conduct  of  sale,  901,  902. 
conveyance,  907 — 909. 

express  power  to  convey,  907. 

of  outstanding  interest  by  trustee,  purchaser  may  require,  909. 
redemption  by  mortgagor,  effect  of  agreement  for,  909. 
statutory  provisions  as  to,  907,  908. 
vesting  of  property  by,  909. 
damages  for  improper  sale,  899,  904. 

3*2 
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POWERS  OF  SALE  IN  MORTGAGES— continued. 

debenture  holders,  leave  to  proceed  under,  during  winding-up,  1127. 
sale  by,  under,  before  winding-up,  1117. 
trustees  of  covering   deed    compellable    by,    to 
exercise,  880,  1117. 
default,  power  not  exerciseable  until,  883,  884,  893. 
easements,  sale  of  part  of  land  with,  over  unsold  land,  902. 
equitable  mortgagee  may  exercise,  887. 
evidence  of  propriety  of  sale,  when  purchaser  may  require,  900. 

on  sale  of  reversion,  special  conditions  as  to,  903. 
executor  mortgaging  assets  may  give,  405. 
exercise  of,  does  not  destroy  right  of  consolidation,  856. 
express,  form  of,  881,  882,  891. 

superseded  by  statutory,  885. 
foreclosure  not  prejudiced  by,  882,  885. 

whether  opened  after  exercise  of,  1049. 
injunction  to  restrain  sale,  903 — 905. 

interest,  aU  arrears  of,  retainable  out  of  purchase-money,  1169. 
legal  estate  outstanding,  condition  against  requiring,  903. 
lunatic,  mortgage  of  property  of,  whether  should  contain,  363. 
machinery,  sale  of,  apart  from  buildings,  902. 
minerals,  sale  of,  apart  from  surface,  902. 
mortgagor,  concurrence  of,  in  sale  not  necessary,  892. 
notice,  894—897. 

by  solicitor,  894. 

conditional  contract  for  sale  before  expiration  of,  894. 

Conveyancing,  &c.  Act,  1881,  s.  20... 894,  896. 

fresh,  after  waiver,  895. 

impossibility  of  giving,  effect  of,  895. 

Lord  Cranworth's  Act,  894. 

of  irregularity  in  sale,  purchaser  with,  not  protected,  899. 

period  of,  what  usual  under  express  powers,  895,  897. 

where  none  specified,  895. 
place  at  which,  to  be  given,  896. 
power  to  sell  without,  oppressive,  894. 
service  of,  896. 

to  mortgagor  under  disability,  895. 
to  one  of  several  mortgagors,  897. 

to  persons  claiming  adversely  to  mortgagor,  unnecessary,  894. 
trustee  for  salo  bound  to  give,  895. 
waiver  of,  900. 
oppressive  conduct  of  mortgagoo,  904. 
partition  of  equity  of  redemption  is  subject  to,  635. 

"iy  title,  mortgageo  with,  may  sell  undor,  887. 
priot  ,  best,  mortgagee  not  bound  to  obtain,  901,  903. 

trust  oo  for  salo,  whether,  must  obtain,  903. 
part,  of,  to  remain  on  mortgage,  903, 
prior  mortgage,  sale  subject  to,  9<>;;. 
protection  of  mortgagee  from  Loss,  001i 
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POWERS  OP  SALE  IN  MORTGAGES— continued. 

protection  of  purchasers,  oxpress,  formerty  usual,  898,  899. 

statutory,  899,  900. 
purchase  by  agent  of  mortgagee,  906. 

by  co-mortgagor  for  amount  of  debt,  906. 

by  company  from  mortgagee  shareholder,  906. 

by  mortgagee,  void,  906. 

by  mortgagor  from  first  mortgagee,  second  mortgagee  not 

prejudiced  by,  907. 
by  second  mortgagee,  906. 
purchase-money,  application  of,  910 — 915. 

arrears  of  interest,  what  retainable  out  of,  910. 
costs  of  sale  retainable  out  of,  911. 
purchase-money,  receipts  for,  909,  910. 
receipt  for  moneys  received  otherwise  than  by  sale,  915. 
receiver,  appointment  of,  is  subject  to,  898,  923. 
recovery  of  moneys  improperly  demanded  by  mortgagee,  905. 
reversion,  condition  as  to  evidence  on  sale  of,  903. 
sale  by  Court,  jurisdiction  as  to,  not  ousted  by,  1018,  1095. 
setting  aside  sale  under,  grounds  for,  904. 
statutory,  under  Conveyancing  Act,  1881, 

agreement  under  seal  for  mortgage,  incorporates,  54. 

assigns  of  mortgagee  may  exercise,  891. 

bill  of  sale  does  not  incorporate,  236,  237,  888. 

breach  of  mortgagor's  covenants,  894,  898. 

by  whom  exerciseable  under  Conveyancing  Act,  1881... S88. 

Lord  Cranworth's  Act,  883. 
conveyance  under,  907,  908. 
copyholds,  mortgage  of,  when  incorporates,  151. 
debentures  do  not  imply,  888. 
deed,  mortgage  must  be  by,  883,  884. 
equitable  charge  under  seal  incorporates,  S88. 
estate  in  mortgaged  lands,  what  may  be  conveyed,  908,  909. 
interest,  default  in  payment  of,  894,  897,  898. 
joint  mortgagees,  889. 
notice  to  pay  principal,  894,  896. 
property,  what  may  be  sold  under,  889. 
second  mortgagee,  890. 
several  sets  of  mortgagees,  890. 
stock  mortgage,  37. 
trustees  for  sale,  889. 

"Welsh  mortgage,  whether  incorporates,  31. 
statutory,  under  Land  Transfer  Act,  1875... 885,  886. 
Lord  Cranworth's  Act,  882—884. 
Merchant  Shipping  Act,  263,  267. 
stock,  mortgagee  of,  may  sell  under,  276. 

sub-mortgagee,  whether  entitled  to  benefit  of  original,  830,  831,  8S7. 
surplus  proceeds,  duty  of  mortgagee  as  to,  912 — 915. 
accounts  of,  mortgagee  must  render,  914. 
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surplus  proceeds,  duty  of  mortgagee  as  to — continued. 

claims  of  parties  interested  must  be  regarded,  913. 

devolution  of,  911. 

notice  not  to  part  with,  914. 

release,  mortgagee  not  entitled  to,  914. 

Settled  Land  Acts,  money  raised  under,  913. 

settlement  of  equity  of  redemption,  913. 

statutory  provisions  as  to,  911,  912. 

trustee  of,  mortgagee  is,  912. 

not  where  equity  of  redemption  barred  by  time,  914. 
not  where  no  notice  of  equities,  914. 
only  where  surplus  ascertained,  911. 

undue  preference  by  mortgagee,  914. 

where  person  to  receive  not  ascertained,  913. 
timber,  sale  of,  and  lands  separately,  901,  902. 
title,  mortgagee  can  make  good,  to  purchaser,  892. 
title-deeds,  delivery  of,  purchaser  may  require,  907 — 909. 
transferee  of  mortgage,  whether  may  sell  under,  887. 
trustees  may  give  to  mortgagees,  whether,  428. 

should  require,  524. 
undervalue,  sale  at,  903. 

POWER  TO  SEIZE  CHATTELS, 

Bills  of  Sale  Acts  confer,  on  mortgagee,  in  what  cases.    See  Bills  of 
Sale. 

PREBENDARY, 

mortgage  of  rectory  or  manor  by,  439. 

PREEMPTION, 

proviso  giving  right  of,  construed  strictly,  10. 
reservation  of,  to  mortgagee,  valid,  15,  16. 

PRELIMINARY  EXPENSES  FOR  MORTGAGE,  1191. 

PRESENTATION  TO  BENEFICE, 

right  of  mortgagor  to  nomiuato  for,  169. 

PRESERVATION  OF  MORTGAGED  PROPERTY, 
fxpenses  of,  allowed  to  mortgageo,  164,  1197. 

PRESUMPTION, 

consent  to  investmont  of  trust  funds,  512. 
conveyance  of  legal  cstato,  633. 
depo  ii  "i  deeds,  is  by  way  of  security,  59. 
merger,  I  133,  I  i  io    1442.    See  Mebgeb. 
reconveyance,  1410,  Mil. 
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PPJMARY  FUND, 

mortgaged  property  since  Locke  King's  Act,  767 — 77.'}. 
personalty  under  former  law,  753 — 767. 

And  see  Exoneration. 
PRINCIPAL  MONEYS, 

accounts  between  mortgagee  and  mortgagor,  as  to,  1145  et  seq.     See 

Accounts. 
covenant  for  payment  of,  in  mortgage  deed,  115. 
instalments,  proviso  for  payment  by,  of,  137. 
postponement  of  right  to  call  in,  135 — 137. 

bankruptcy,  order  for  sale  in,  notwithstanding,  136. 

form  of  proviso  for,  135. 

interest  in  arrear,  whether  determines,  135,  136. 

redemption,  right  of,  correlative  postponement  of,  135,  136. 

PRINCIPAL  AND  SUKETY.    See  Surety. 

PEIOEITY, 

inquiry  as  to,  in  foreclosure  action,  1032. 
of  bills  of  sale,  243,  1282—1286.    See  Bills  of  Sale. 
of  Crown  debts,  1366. 

of  debentures,  1287—1292.     See  Debentures. 
of  judgments,  1348 — 1365.     See  Judgments. 
of  land  charges,  1368—1371. 
of  lien  arising  out  of  covenants,  1382 — 1384. 
for  breach  of  trust,  1381,  1382. 
for  expenses  of  preserving  property,  1377 — 1381. 
maritime,  1390—1399.     See  Maritime  Lien. 
of  bankers,  &c,  1389,  1390. 
of  company  on  shares,  1399,  1400. 
of  purchaser  on  rescission  of  contract,  1376,  1377. 
of  solicitor,  1384—1389. 

of  vendor  for  unpaid  purchase-money,  1372 — 1376. 
See  Vendor's  Lien. 
of  mortgages,  by  date  of  execution,  1237. 

of  registration,  1246—1252. 
in  Ireland,  1249,  1251. 
in  Middlesex,  1248,  1251. 
in  Yorkshire,  1247,  1251. 
under  Land  Transfer  Act,  1875... 39. 
Merchant  Shipping  Act,  1293. 
by  legal  estate,  1214—1219. 
by  notice  generally,  1253 — 1273. 

as  to  mortgages  of  debts,  &c,  1265. 

of  freight  and  cargo,  1272. 
of  policies  of  assurance,  1267. 
of  shares  in  companies,  1269. 
of  trust  funds,  1260. 
doctrine  of  notice  not  applicable  to  land,  1236. 
by  notice  in  lieu  of  distringas,  1274. 
by  stop  orders,  1284. 
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postponement  of  priority, 

by  absence  of  title  deeds,  1340. 

by  fraud,  1301. 

by  laches,  1305. 

by  notice  of  prior  equities,  &c,  1307. 

by  omission  to  take  possession,  1297,  1298. 

PRISON  AUTHORITIES, 
borrowing  powers  of,  449. 

PROBATE, 

administration  of  estate,  proceedings  for,  before,  1109. 

PRODUCTION  OF  TITLE  DEEDS  AND  DOCUMENTS, 

acknowledgment  of  title  deeds,  Conveyancing  Act,  1881... 815,  1412. 

affidavit  of  documents  from  mortgagee,  1412. 

covenant  for  production,  815. 

foreclosure  action,  order  in,  for,  1046,  1047. 

mortgagee,  wben  bound  to  produce,  815,  816.     See  Mortgagee. 

mortgagee  paid  off,  delivery  up  of,  1411 — 1414. 

mortgagor,  wben  bound  to  produce,  814. 

solicitor's  lien  subject  to,  1385. 

PROFITS,  ACCOUNT  OF, 
by  mortgagee,  1201,  1202. 
by  mortgagor,  none,  667. 

PROGRESSIVE  STAMP  DUTY, 
abolished,  1540. 

PROMISE, 

release  of  debt  not  effected  by  mere,  1402. 

PROMISSORY  NOTE, 

accompanying  bill  of  sale,  a  defeasance,  when,  239. 

PROOF  BY  SECURED  CREDITOR, 

in   administration    action,    1110 — 1113.      See    ADMINISTRATION    OF 

Assets. 
in  bankruptcy,  1089—1094.     See  Bankruptcy. 
in  winding-up,  1128 — 1132.     See  Winding-up. 
notice  to  redeem,  right  to,  barrod  by,  710. 

PROPERTY, 

alf< T-;ir<|uirod,  bill  of  salo  may  includo,  whothor,  211 — 213. 

may  bo  charged  by  debentures,  493. 
deposit  of  deeds  inoludea  what,  63. 
mortgage  may  bo  mado  of  what,  ih 

ri:<rn:<  TION  ORDER, 

effect  of,  on  disposing  power  of  marriod  woman,  331. 

I  ■]['  >TK<  TION  OF  SETTLEMENT,  371  et  sea.    Bee  Tenant  in  Tail. 
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PUBLIC  HEALTH  ACTS, 

advances  by  local  loans  commissioners,  448. 

borrowing  powers  under,  447,  448. 

local  authority,  meaning  of,  447. 

London,  provision  of  hospitals,  &c.  in,  448. 

sanitary  purposes,  rates  may  be  charged  for,  447. 

PUBLIC-HOUSE, 

appeal  by  mortgagee  as  to  licenco  of,  794. 

covenants,  restrictive,  in  lease  by  brewer's  mortgagees,  1202. 

goodwill  of,  includes  right  to  license,  118,  801. 

security  of,  investment  of  trust  funds  on,  519. 

PUBLIC  LIBRAEIES  ACT, 
mortgages  under,  452 — 454. 

PUBLIC  OFFICE, 

security  for  obtaining  sale  of,  void,  626. 

PUISNE  INCUMBRANCER, 

accounts,  how  far  binding  on,  1140. 

right  to,  of,  802. 
acknowledgment  of  debt  by  mortgagor  does  not  bind,  984. 
capitalization  of  interest,  agreement  between  mortgagor  and  mort- 
gagee does  not  bind,  1164. 
consent  of,  to  transfer  in  lieu  of  reconveyance,  whether  necessary,  1416. 
costs,  right  to,  of,  1116. 

expenses  of,  not  allowed  as  against  first  mortgagee  to,  1206. 
legal  estate,  prior  mortgagee  paid  off  must  convey  to  next,  43. 
merger,  exclusion  of,  as  against,  1443 — 1446. 
receiver  may  be  appointed  by,  921. 
redemption  by,  694. 
sale  at  instance  of,  in  bankruptcy,  1099. 

in  foreclosure  and  redemption  actions,  1036. 
tacking  against,  44,  1219,  1230—1236.    See  Tacking. 

by,  1221—1228. 
title  deeds,  delivery  of,  cannot  be  claimed  by,  45. 
trustees  should^  invest  on,  523. 

PURCHASE, 

application  of  purchase-money,  purchaser  from  mortgagee  whether 

bound  to  see  to,  909,  910. 
by  agent,  of  incumbrance  at  undervalue,  824. 

of  mortgaged  property  at  sale  by  mortgagee  principal,  906. 
by  company,  from  mortgagee  shareholder,  906. 
by  directors,  of  debentures  at  undervalue,  824. 
by  executor,  824. 

by  guardian  of  incumbrance  at  undervalue,  824. 
by  heir,  824. 
by  mortgagee,  of  equity  of  redemption,  15—17.     See  Redemption, 

Equity  of. 
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PURCHASE— ■continued. 

by  solicitor,  824. 

by  surety,  825. 

by  tenant  for  life  of  incumbrance  at  undervalue,  824. 

by  trustee,  824. 

conditional,  distinguished  from  mortgage,  19. 

for  value  without  notice,  in,  1303—1305.     See  Notice. 

foreclosure  opened  against  purchaser  from  mortgagee,  when,  1049, 

1051. 
of  gaming,  &c,  securities,  619—621. 

PUECHASE-MONEY, 

devolution  of,  on  re-purchase,  23. 

QUEEN  ANNE'S  BOUNTY, 

mortgage  to,  of  benefice  for  repairs  of  parsonage,  443. 

QUIA  EMPTOBES, 
statute  of,  315. 

QUIET  ENJOYMENT, 

effect  of  proviso  in  mortgage  deed  for,  655—657,  796. 

PACING  DEBTS, 

securities  for,  void,  619  et  seq. 

PATHWAY  COMPANY, 

accounts  of  loan  capital  to  be  kept,  499. 

arrears  of  interest,  statutory  liability  as  to,  992. 

bonds  of,  depositee  of,  not  entitled  to  foreclosure,  282. 

borrowing  powers  of,  465 — 467. 

compensation  to  mortgagees  under  Companies  Clauses  Consolidation 

Act,  792. 
debentures  of,  Bills  of  Sale  Acts  do  not  apply  to,  209. 

power  to  issue,  477. 
debenture  stock,  power  to  issue,  488. 
permanent  way  of,  cannot  be  mortgaged,  490. 
receiver,  933—936. 

rolling  stock  of,  mortgage  of,  valid,  493. 
schemes  of  arrangemont,  1132,  1133. 
shares  in,  foreclosure  by  mortgageo  of,  1000. 
surplus  lands,  mortgage  of  rents,  &c,  of,  466,  491. 

payment  out  of  procoeds  of,  1287. 
tolls,  mortgage  of,  491,  493.     Sec  Tolls. 
•'undertaking"  of,  moaning  of,  490,  491. 

mortgago  of,  490 — 493. 
vendor's  lien,  i  oiorcexnenl  of,  against,  1373,  1374. 

BATES, 

covenant  to  pay,  allowable  in  bill  <>f  sale,  235. 
mortgages  of,  by  municipal  corporations,  447. 
non-production  of  receipt  for,  noizuro  on,  220,  224. 
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RATIFICATION, 

by  company,  of  debentures  improperly  issued  by  directors,  472. 

by  debenture  holders,  of  scheme  of  arrangement,  1132. 

by  infant  after  attaining  full  age,  void,  355. 

by  mortgagee,  of  lease,  679. 

by  mortgagor,  of  unconscionable  loan,  617. 

REAL  ESTATE, 

charge  on,  of  annuities,  410 — 414. 
of  debts,  406. 
of  legacies,  409 — 410. 
And  see  Charge. 
debts  of  ancestor  or  testator,  Liability  to,  of,  647 — 653. 
executor's  power  to  mortgage,  under  former  law,  406 — 416. 

under  Lord  St.  Leonards'  Act,  416 — 
422. 
investment  of  trust  funds  on  mortgage  of,  509—514.     See  Trustees. 
priority  of  mortgages  of,  by  legal  estate,  1214 — 1219.     See  Legal 

Estate. 
by  order  of  date,  1237—1240.     See  Date. 

EEAL  SECURITIES, 
what  are,  517 — 519. 

RECEIPT, 

bill  of  lading  in  form  of,  effect  of,  1496. 

building  society,  of,  in  Lieu  of  reconveyance,  559 — 562,  1407.  And  see 

Benefit  Building  Societies. 
demand  of,  on  tender  of  mortgage  moneys,  717. 
deposit  of,  for  purchase-money,  charges  land,  62. 
for  consideration  in,  or  indorsed  on  mortgage  deed,  113 — 115. 
proceeds  of  sale  under  power  by  mortgagee,  909,  910. 
rent,  &c,  seizure  of  chattels  on  non -production  of,  220,  224. 
friendly  society,  of,  in  Lieu  of  reconveyance,  566,  1407. 
inventory  of  goods  with,  within  Bills  of  Sale  Acts,  194 — 196. 

RECEIVER  APPOINTED  BY  COURT, 
accounts,  delivery,  &c.  of,  by,  955. 
omission  from,  by,  1051. 
separate,  of  mixed  fund,  945. 
actions,  power  to  bring  and  defend,  952,  953. 
administration  action,  moneys  received  in,  application  of,  944. 
affidavit  on  appointment  of,  927. 
appointment,  action  pending,  necessary  to,  925. 
application  for,  by  defendant,  927. 
by  plaintiff,  926. 
form  of,  925. 
to  whom  to  be  made,  927. 
at  trial,  925. 

claim  for,  should  be  indorsed  on  writ  or  summons,  926. 
leave  to  serve  notice  of  motion,  926,  927. 
attornment  of  tenants  to,  944 — 946. 
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EECEIYER  APPOINTED  BY  COTJBT— continued, 

bankruptcy  of,  958. 

proceedings  by  receiver  in,  952, 
business,  expenditure  in  carrying  on,  954. 
claims  against,  bow  determined,  956, 
company,  who  will  be  appointed,  of  joint  stock,  941. 

of  public,  940. 
contracts,  liability  on,  956. 
costs,  retainer  of,  out  of  receipts,  957. 
costs  of,  mortgagee's  rigbt  to,  1192. 
court  rolls  of  manor,  delivery  of,  to,  946. 
debts,  admission  of,  by  debtor,  effect  of,  949. 

adverse  receipt  of,  by  tbird  person,  950. 
delivery  of  possession  by  mortgagor  to,  944,  945. 
directions,  summons  for,  953. 
discbarge  of,  958. 
discretion  as  to  appointment,  928. 

Belection  of  receiver,  939. 
disqualification  of  persons  as,  940. 
distress  by,  950,  951. 

ejectment  against  defaulting  tenant,  952. 
equitable  mortgagee  may  obtain  appointment,  928. 
executor  cannot  retain  debt  against,  949. 
expenses  of,  allowances  for,  957. 

reimbursement  of,  957,  958. 
fee  farm  rents  must  be  kept  down  by,  554. 
foreclosure  absolute,  no  appointment  after,  928. 
improvements,  expenditure  on,  not  allowed,  954. 
interest,  mortgagee  may  require,  from,  955. 
interference  witb,  is  contempt  of  Court,  947. 
irregular  appointment  of,  effect  of,  947. 
jurisdiction  to  appoint,  924 — 928. 
liquidator,  appointment  of,  does  not  oust,  941,  942. 
loss  to  estate,  liability  for,  956. 

manager  and,  appointment  of,  933—939.     And  see  Manager. 
misconduct  of,  947. 

mortgagee  prevented  from  taking  possession,  may  obtain,  929. 
mortgagor  out  of  jurisdiction,  926. 
notice  to  quit  by,  binds  tenants,  951. 
of  benefice,  932. 

of  business,  932—939.    Bee  Manager. 
of  colliery,  926. 

of  equitable  interesl  in  land,  931. 
df  fellowship,  profits  of,  933. 
(,!  fund  in  Court,  9:51. 

vested  in  trustees,  '■>'■'•-■ 
<.\  future  '■"  oings,  933. 
,,t  manor,  168,  931,  946. 

(.f  married  woman's  property,  931. 
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RECEIVER  APPOINTED  BY  COURT— continued. 
of  mines,  931. 

of  pay  and  pensions,  932,  933. 
of  pledge,  1471. 
of  rent-charge,  931. 
of  reversionary  interest,  617. 
of  snip,  267,  932. 
of  undertaking  of  joint  stock  company,  936 — 939. 

of  railway  company,  933 — 936. 
of  what  property  generally,  931. 
paramount  title,  remedy  of  claimants  by,  948. 
party  to  action,  not  generally  appointed,  940. 
possession  by  mortgagee,  appointment  after,  929. 

barred  by  appointment,  799. 
possession  of,  is  possession  of  Court,  943. 
profit  for  himself,  receiver  must  not  make,  956. 
proposal  of  person  as,  rests  with  whom,  940. 
remedies  of  mortgagee  not  prejudiced  by,  944. 
remuneration  of,  957. 
rents,  abatement  of,  951. 

arrears  of,  remission  of,  by,  951. 

misapplication  of,  956. 

payment  to  mortgagor,  of,  before  notice  of  appointment,  950. 

raising,  951. 

receipt  of,  after  certificate,  950. 

improper  by  third  person,  949. 

right  to,  of,  949. 

surplus  paid  into  Court  by,  account  of,  668. 
repairs,  expenditure  on,  954. 

reputed  ownership  excluded  by  possession  of,  183,  943. 
rights  of  parties  not  prejudiced  by  appointment,  947. 
second  mortgagee,  when  may  obtain,  929 — 931. 
security  to  be  given  by,  942,  943. 
solicitor  of  mortgagee  not  appointed,  940. 
taxes,  payment  of,  953. 
waste  by  tenant,  injunction  to  restrain,  952. 

RECEIVER  APPOINTED  BY  DEED, 
accounts,  923. 

agent  of  mortgagor,  receiver  should  be  made,  916. 
appointment,  advantage  of,  916. 

form  of,  917. 

power  to  require,  after  mortgage,  917,  918. 
attornment  by  mortgagor  to,  665. 
demise  of  property  to,  917. 
distress  by  mortgagor,  restrained  after  appointment  of,  923. 

by  receiver,  923. 
duties  of,  922—924. 
expenses  of,  923,  924. 
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EECEIVER  APPOINTED  BY  DEED— continued. 
liability  of  mortgagee  for  acts  of,  exclusion  of,  924. 

for  goods  ordered  after  winding  up,  918. 
of  receiver,  914. 
mortgagee  cannot  appoint  himself,  18. 
notice  to  quit  by,  tenants  bound  by,  922. 
possession  of,  is  possession  of  mortgagee,  when,  918. 

reputed  ownership,  whether,  183. 
power  of  sale  not  affected  by  aj>pointment  of,  898,  923. 
remuneration  of,  923. 
taxes,  &c,  payment  of,  by,  924. 

EECEIVER  APPOINTED  UNDER  CONVEYANCING  ACT,  1881, 
Act,  provisions  in,  set  out,  919,  920. 
application  of  statutory  power,  921. 
appointment  pendente  lite,  921. 
puisne  mortgagee  may  appoint,  921. 
writ,  special  indorsement  of,  not  prevented  by  appointment,  921,  922. 

RECEIVER  APPOINTED  UNDER  LORD  CRANWORTH'S  ACT, 
Act,  provisions  in,  set  out,  918,  919. 

comparison  of,  with  Conveyancing  Act,  1881 . .  .921. 
repeal  of,  919. 

RECEIVING  ORDER, 

interest  after,  1090—1092. 
jurisdiction  to  make,  1079. 
secured  creditors,  how  affected  by,  1079 — 1089. 
And  see  Bankruptcy. 

RECITALS, 

advisable  in  mortgage  deed,  when,  109,  110. 

constructive  notice,  how  far,  1309,  1310. 

estoppel  by,  110. 

mistake  in,  effect  of,  110. 

operative  words,  clear,  not  controlled  by,  112. 

explanation  of  ambiguous,  by,  111,  112. 
reconveyance  containing  incorrect,  mortgagee  may  refuse  to  exocuto, 

1110. 
specialty  debt  not  created  by,  10. 
urety's  liability,  when  limited  by,  92. 

RECONVEYANCE, 

mm  nl  for,  nhows  mortgago,  how  far,  20. 
bill  ni  Bale,  2r,:',,  1 108. 
building  Bociety,  mortgago  to,  559 — 5G3.  A  nd  see  Benhfit  Building 

Societies. 
cancellal  ion  of  mortgage,  Mil. 

convict  mortgagco,  administrator  of ,  may  roconvoy,  1423. 
copyholds,  1406. 

costs  of,  by  whom  p:iyablo,  under  Trustco  Act,  1893. ..1130. 

demise,  mortgage  by,  1407. 
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RECONVEYANCE— continued. 

form  of  deed  of,  1410. 

fraud,  effect  of,  1411. 

freeholds,  1406. 

friendly  society,  mortgage  to,  566,  1407. 

Ireland,  registered  charge  in,  1407,  1408. 

Land  Transfer  Act,  1875. ..1407. 

Lands  Clauses  Act,  1407. 

leaseholds,  1406. 

legal  estate  cannot  be  revested  in  mortgagor  without,  5. 

Middlesex,  mortgage  of  land  in,  1409. 

notice  of  prior  equity,  1410. 

partial  interest,  precautions  where  redeeming  party  has  only,  1410. 

presumption  of,  after  lapse  of  time,  1410,  1411. 

recitals,  incorrect,  deed  containing,  1410. 

ship,  mortgage  of,  268,  1408. 

stamp  duty,  1527,  1540. 

title  deeds,  right  of  mortgagor  to  delivery  of,  on,  1411 — 1414. 

transfer  in  lieu  of,  right  of  mortgagor  to  require,  1414 — 1417. 

And  see  Transfer  of  Mortgage. 
vesting  orders.  See  Vesting  Orders. 
Yorkshire,  mortgage  of  land  in,  1408. 

RECOVERY, 

bar  of  estates  tail  by,  under  former  law,  366. 
of  land,  action  for,  792. 

RECTORY  IMPROPRIATE, 
mortgage  of,  169,  170. 

REDEMPTION  {generally), 

delivery  of  possession  by  mortgagee  on,  808. 

title  deeds  on,  1411 — 1414.     See  TITLE  DEEDS. 
of  land  tax,  mortgages  for,  354,  384,  385. 

REDEMPTION,  ACTION  FOR, 

accounts  in,  1130  et  seq.     See  Accounts. 
action  to  set  aside  sale  by  mortgagee,  is,  725. 
bar  of,  by  Statutes  of  Limitations,  740 — 752.    See  Limitations, 
Statutes  of. 
"Welsh  mortgages,  none,  in  cases  of,  28,  29. 
Chancery  Division,  assignment  to,  of,  725. 
commencement  of,  727,  728. 

alternative  claim  for  sale,  727. 

to  set  aside  mortgage,  728. 
by  originating  summons,  728. 
by  writ,  727. 

possession,  joinder  of  claim  for,  727,  728. 
conditions  precedent  to  bringing, 

notice  to  redeem,  708 — 710.     See  Notice. 

tender  of  mortgage  moneys,  710 — 719.     See  TENDER. 
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REDEMPTION,  ACTION  FOE— continued. 

consolidation  may  be  claimed  in,  856. 
costs  of,  739.     And  see  ACCOUNTS. 
County  Court,  jurisdiction  of,  in,  725. 

bankruptcy  of  mortgagor  does  not  affect,  725. 
decree  for,  in,  733 — 736. 

annuity,  redemption  of,  736. 
declaration  of  rigbt  to  redeem,  733. 
default  in  appearance,  734. 

payment  pursuant  to,  734. 
form  of,  ordinary,  733. 

when  made  on  terms,  737. 
successive  redemptions,  735,  1028 — 1032. 
time  allowed  for  redemption,  734. 
in  administration  action,  1107. 
in  foreclosure  action,  1027—1034. 
discovery  in,  732,  733. 
interrogatories,  732. 

production  of  deeds,  &c,  by  mortgagee,  732,  733,  814. 
dismissal  of,  736 — 738. 

assignee  pendente  lite  bound,  when,  736,  737. 
foreclosure,  effect  of,  dismissal  is  equivalent  to,  736. 
motion  to  dismiss,  736. 
of  action  by  infant,  737. 

mortgagor,  where  several  incumbrancers,  738. 
puisne  mortgagee,  737. 
jurisdiction  in,  725,  726. 
Limitations,  Statutes  of,  in  bar  of  right  to  bring,  740 — 752.     See 

Limitations,  Statutes  of. 
pleadings  in,  729—732. 

accounts  of  rents,  &c,  mortgagee  in  possession  must  set  out, 

730,  1201. 
foreclosure  decree,  possession  under,  mortgagee  may  set  up, 

730. 
fraud  must  be  raised,  730,  731. 
impeachment  of  security  by  mortgagor,  729. 
laches  of  mortgagor  no  defence,  732. 
Limitations,  Statutes  of,  must  bo  pleaded,  731. 
offer  to  redeem,  mortgagor  must  make  in,  729. 
releaso  of  equity  of  redemption,  729,  730. 
title  to  redeem,  mortgagee  may  deny,  729. 
redemption,  price  of,  samo  in  foreclosure  and,  1025,  1026. 

time  allowed  for,  1027 — 1034.     See  FoitECLOSUKE. 
■ale  in  lieu  ol  redemption, 

jurisdiction  to  order,  ~'2~>,  726. 

order  tor,  738,  789, 

conduct,  &0.  of  sale,  738i 
resting  orders,  788,  73!>. 
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REDEMPTION,  ACTION  FOR— continued. 
when  right  to  bring,  first  arises,  706,  708. 

alternative  periods  of  payment,  707. 

payment,  day  fixed  for,  no  redemption  before,  706,  707. 
postponement  of,  707. 
under  Lands  Clauses  Act,  707. 
where  none  fixed,  707. 

possession  by  mortgagee  gives  immediate  right  to  redeem,  708. 
who  may  bring,  692 — 706. 

administrator,  698. 

assignee  of  equity  of  redemption,  693. 

bankrupt  mortgagor,  not,  695. 

borough,  English,  heir  in,  698. 

cestui  que  trust,  699. 

committee  of  lunatic,  697. 

co-mortgagors,  one  of  several,  693. 

conditional  sale,  vendor  after  condition  broken,  not  entitled  to 
bring,  692. 

contractor  for  purchase,  694. 

creditors  in  bankruptcy,  696. 

creditors'  suit,  plaintiff  in,  696. 

Crown,  696. 

curtesy,  tenant  by,  698. 

customary  heir,  698. 

devisees  of  equity  of  redemption,  698. 

dowress,  698. 

equity  of  redemption,  all  persons  interested  in,  693. 

executor,  698. 

gavelkind,  heir  in,  698. 

guardian  of  infant,  697. 

heir  of  mortgagor,  698. 

jointress,  699. 

judgment  creditor,  695. 

leaseholds,  renewable,  mortgagor  of,  164,  693. 

legatee,  699. 

lessee,  679,  694. 

life  estate,  mortgagee  of,  699. 

lord  of  manor,  696. 

puisne  mortgagee,  694. 

remainderman,  699,  735. 

surety,  696. 

tenant  for  life,  699,  735. 
years,  694. 

title  to  redeem  must  be  shown,  692. 

trustee  in  bankruptcy,  695. 

volunteer,  694. 

wife,  creditor  of  husband,  697. 
surety  for  husband,  697. 
VOL.  II. R.  3  O 
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REDEMPTION,  ACTION  FOE— continued. 

who  should,  be  parties,  720 — 724. 

administrator  as  representing  estate,  721. 

of  felon  mortgagee,  722. 
assignees  pendente  lite,  -whether,  724. 
bankruptcy  trustee  in  action  by  creditor,  722. 
executors  as  representing  estate,  721. 

mortgaging  realty  for  payment  of  debts,  whether,  723. 
of  mortgagor  in  action  by  heir,  723. 
heir  of  mortgagor  on  redemption  by  executor,  723. 

mortgagee  not  now  generally,  720. 
legatee,  722. 

mortgage  debt,  persons  interested  only  in,  not,  721,  722. 
mortgagee  and  successors  in  title,  720. 

prior,  in  action  to  redeem  subsequent  mortgage,  not,  720. 
subsequent,  721,  722,  724. 
mortgagor  or  his  heir  to  action  by  subsequent  mortgagee,  723, 
724. 

partial  interests,  persons  having,  723. 
sub-mortgagee,  720,  721. 

tenants  in  common  of  equity  of  redemption,  721. 
transferee  of  mortgage,  720. 
trustees  as  representing  cestui  que  trust,  721. 
where  equity  vested  in  several  persons,  722. 
several  mortgages  consolidated,  722. 

REDEMPTION,  EQUITY  OF, 

actions,  right  of  mortgagor  to  bring  or  defend,  629 — 632. 

assignees  pendente  lite,  whether  necessary  parties  to,  631,  632. 
continuance  of  action  after  assignment,  632. 
notice  of  lis  pendens,  631,  632. 
revivor  against,  without  prejudice,  632. 
where  accounts  only  are  in  dispute,  632. 
legal  estate  in  assignee,  631. 
agreement  for  purchase  of,  abandonment  of,  16. 

contemporaneous,  void,  15. 

fraud,  effect  of,  17. 

price,  inadequate,  not  ground  for  sotting 

aside,  16,  17. 
subsequent,  valid,  16. 
annuity,  grant  of  re-purchaseable  primd  facie  subject  to,  32. 
assignee  of,  consolidation  against,  859,  802,  863. 
bankruptcy,  disclaimer  of  onerous  property  in,  650.  See  Bankruptcy. 
benefice,  righl  of  mortgagor  fco  nominate  to,  628. 
building   societies,   I'Tin   <>|'    i<<l<inption  in   mortgage  to,   550 — 566. 

And  see  i;i. m.i  it  I : i •  1 1 , i j i x ( ;  Societies. 
condition    re  I  rictrs  e  of,  void,  1 2,  I  I     L9. 
champerty,  assignment  of  mortgagor's  rights  is  not,  633. 
contingent  remainders  in,  not  destroyed,  637. 
court   of  manor,  mortgagor's  righl  to  hold,  628. 
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covenant  for  payment,  absence  of,  does  not  affect,  11,  12. 

annuity  deed  held  mortgage  by  reason  of,  32. 
curtesy  attaches  to,  645. 
debts,  liability  of,  to  mortgagor's,  647 — 653. 

administration  of  the  estate  of  deceased  mortgagor,  651. 
assets,  legal  or  equitable,  whether,  651 — 653.     And  see  ASSETS. 
assistance,  writ  of,  649. 
bankruptcy  of  mortgagor,  650. 

execution,  chattels  mortgaged,  cannot  be  taken  in,  649. 
Crown  may  levy,  648. 
equitable,  of,  649. 

judgments,  when  enforceable  by,  647,  648. 
trusts,  beneficial  interests  under,  extendible,  651. 
receiver,  appointment  of,  649. 

sale  of  property  at  instance  of  judgment  creditor,  650. 
sequestration,  nature  and  effect  of,  649. 
defeasible  purchase  not  subject  to,  19. 
devise  of,  646. 

devolution  of,  in  copyholds,  646,  647. 
in  freeholds,  646. 
in  j^ersonalty,  647. 
different  owners  of,  necessary  parties  to  foreclosure  action,  1010. 
director's  qualification  not  lost  by  mortgage  of  shares,  628. 
entail  of,  636,  637. 
bar  of  entail,  637. 

contingent  remainders  supported  by  outstanding  legal  estate, 
637. 
escheat  and  forfeiture  of,  642 — 645.     See  EscnEAT. 
essential  to  mortgage,  11. 

estate  in  land  till  foreclosure,  mortgagor  retains,  627,  628. 
evidence  admissible  to  show  who  is  entitled  to,  25. 
exchange,  of,  mortgagee's  consent  whether  necessary  to,  736. 
leases  of,  685  et  seq.     See  Lease. 
Limitations,   Statutes  of,  in  bar  of,   740 — 752.      See  Limitations, 

Statutes  of. 
mortgage  of, 

concealment  of  prior  incumbrances,  45 — 47. 
consolidation  by  legal  mortgagee,  liability  to,  45. 
copyholds,  153,  154. 
dower,  liability  to  let  in,  44. 
foreclosure,  liability  to,  by  prior  mortgagee,  44. 
legal  estate,  action  to  compel  prior  mortgagee  paid  off  to  convey, 
43. 
gives  priority  over,  43. 
trustee  of,  first  mortgagee  is,  43. 
legal  remedies  for  enforcing  charge  not  incident  to,  44. 
tacking,  liability  to  be  ousted  by,  44,  1219—1236.    See  Tacking. 
title  deeds,  right  to,  not  incident  to,  45. 
3o2 
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new  uses,  limitation  to,  of,  699 — 706. 

appointment,  mortgage  under  power  of,  701. 
change  of  ownership,  presumption  against,  699,  700. 
estate  tail,  bar  of,  705,  706. 
express  limitation,  effect  of,  700. 
husband  and  wife,  mortgages  by,  702 — 705. 
inconsistency  between  different  parts  of  deed,  702. 
instructions,  variation  contrary  to,  701. 
several  mortgages  with  different  limitations,  701. 
of  bankruptcy  trustee  at  estimated  value  of  security,  1088. 
parliamentary  election,  right  of  mortgagor  to  vote  at,  628. 
partition  of,  635,  636. 

costs,  one  set  only  allowed,  636. 

co-tenant,  mortgage  of  share  to,  effect  of,  635. 

priority  of,  over  mortgagee  of  share,  635. 
power  of  sale  overrides,  635. 
sale  in  lieu  of,  when  mortgagee  may  require,  635. 

dissentient  co-tenant  must  redeem,  636. 
poor  law  settlement,  mortgagor  entitled  to,  628,  629. 
purchase  of,  in  fee,  by  mortgagee  of  term,  17. 
purchaser  of,  party  to  foreclosure  action,  1009,  1010. 
release  of,  to  mortgagee,  16,  17. 

agreement  for,  contemporaneous  with  mortgage,  void,  15 — 17. 
subsequent  to  mortgage  valid,  16,  17. 
abandonment  of,  16. 

consideration,  inadequacy  of,  immaterial,  17. 
executor  of  mortgagee  purchasing,  17. 
fraud,  effect  of,  17. 
copyholds,  153. 
rents,  mortgagor  in  possession  entitled  to,  667. 
restrictions  on,  not  allowed,  12,  14 — 19. 

agreements  for  purchase  by  mortgagee,  16,  17. 
family  arrangement,  exception  in  cases  of,  18,  19. 
leaso  by  mortgagor  to  mortgagee,  17. 
to  particular  class,  void,  12. 
within  limited  time,  void,  12. 
release  of,  to  mortgagoo,  16,  17,  633. 

sale  of  by  Court,  freo  from  incumbrances  by  Court,  633 — 635. 
application  by  summons,  634. 
discrotionary  jurisdiction  of  Court,  634. 
form  of  order,  634,  635. 
"incumbrance,"  what  is,  634. 
order  for,  may  bo  obtained  by  purchaser  of,  1036. 
purchase  by  mortgagee,  valid,  683. 

:.l"  of,  by  moHtfiigor,  (J.'jlj. 

:<  in.  ni  of,  686    642.    8a  Tkna.nt  fob  Life;  Tenant  in  Tail. 
surety  discharged  bj  alteration  is  period  of  redemption,  84. 
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time  allowed  for  redemption  in  administration  action,  1107. 

in  foreclosure  action,  1027 — 1034. 

See  Foreclosure. 
in  redemption  action,  734. 

REDEMPTION  OF  PLEDGED  GOODS, 
generally,  1459,  1460,  1471. 
under  Pawnbrokers  Act,  1872... 1474,  1475. 

REGISTRATION, 

consolidation,  right  of,  how  affected  by,  857. 

of  annuity,  35. 

of  bill  of  sale,  243  ct  seq.     See  Bill  oe  Sale. 

action  for  damages  for  wrongful,  203. 
of  companies'  securities,  499 — 501.     And  see  Debentures. 

omission  to  register  does  not  affect  priorities,  501. 
of  decree  absolute  for  foreclosure  unnecessary,  1044. 
of  judgments,  generally,  1350 — 1354. 

in  Ireland,  not  generally  registered,  1357. 
in  Middlesex,  1356,  1357. 
in  Yorkshire,  1356. 
of  mortgage  of  cargo,  unnecessary,  273. 
of  freight,  unnecessary,  271. 
of  ship,  259—261. 
priority  of  deeds,  &c.  by  date  of,  1246 — 1252. 
appointment  under  power,  1246. 
assignment  of  lease,  1246. 
Bedford  Level  Act,  1241. 
clerical  error  in  memorial,  1247. 
copyholds,  assurances  of,  do  not  require,  1243. 
floating  security  on  chattels  does  not  require,  496. 
forged  mortgage,  unregistered  will  prevails  over,  1251. 
forgeiy,  registration  avoided  by,  1251. 
further  advance  without  notice,  1247. 
Indian  Registration  Acts,  1 242. 
informal  registration,  no  priority  by,  1 246. 
Irish  Registry, 

attestation  of  memorial,  1243. 

deposit  of  deeds,  mortgage  by,  1243. 

fraud,  effect  of,  1252. 

legal  estate  does  not  give  priority,  1252. 

notice  of  prior  unregistered  deed,  1251. 

notice,  registration  is  not,  1249 — 1252. 

priority  by  registration  in,  1241,  1249,  1251,  1252. 

Registration    of    Title    Act,    1891,    registration    under, 

1242. 
tacking  not  permitted,  1250,  1252. 
wills  affecting  lands,  1245. 
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priority  of  deeds,  &c.  by  date  of — continued. 
Land  Transfer  Act,  1875... 1242. 

exemption  from  local  registration  of  deeds  registered  under, 
1242. 

priority  inter  se  of  charges  registered  under,  1242. 

purchaser  from  first  mortgagee  entitled  to  registration  under, 
41. 
lease  of  copyholds,  1243. 

lease  under  twenty-one  years,  mortgage  of,  1243. 
leaseholds,  bequest  of,  assent  of  executors  to,  requires,  1246. 
London,  City  of,  whether   assurances  of  land  within  require, 

1243. 
Middlesex  Registry, 

attestation  of  memorial,  1242. 

deposit  of  deeds,  mortgage  by,  1243. 

fraud,  deed  set  aside  for,  1251. 

Inns  of  Coiu-t,  &c,  exemption  of  assurances  of  chambers  in, 
1243. 

Land  Registry,  transfer  to,  1242. 

legal  estate,  priority  of  deed  conveying,  1247. 

notice  of  unregistered  deed  after  taking  security,  1248. 

binds  in  equity,  1247,  1248, 1251. 

notice,  registration  is  not,  1248,  1251. 

priority  of  registered  oyer  unregistered  assurances,  1240. 

search  of  register,  constructive  notice  by,  1249. 

wills  affecting  lands,  1245. 
mortgage,  protection  by  registration  of,  1246. 
priority  of  registered  oyer  unregistered  deeds,  1246. 
same  day,  deeds  registered  on,  1241,  1246. 
Yorkshire  Registry, 

"actual  fraud"  as  affecting  priority,  meaning  of,  1248. 

agreement  for  mortgage,  1244. 

attestation  of  memorial,  1243. 

cquitablo  charges,  1244. 

legacy  charged  on  land,  assignment  of,  1244. 

legal  estate,  no  protection  by,  1249. 

notice  from,  1249. 

notice  of  unregistered  deed  immaterial,  1247,  1249. 

places  of  registration,  1242. 

priority  inter  se  of  registered  assurances,  1241. 

statutory  provisions  as  to  priority,  1244,  1247. 

wills  affecting  lands,  1215. 

RELEASE, 

by  company  of  equities  against  dobonturo  holders,  481. 
of  debt,  parol,  1401. 

specialty,  1401 . 
of  oquity  of  redemption  to  mortgagco  allowablo,  wlien,  16,  17,  633. 

pleadings  should  raiso,  729,  730. 
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EELEASE — continued. 

of  mortgago  debt,  discharge  of  socurity  by,  1401 — 1405.     And  see 

Mortgage  Debt. 
of  right  to  renewal  of  leaso  by  mortgagee,  165. 
of  securities,  collusive,  1295,  1296. 
omission  to  register,  loss  of  priority  by,  1297. 
promise  not  to  enforce  debt  is  not,  1402. 
stamp  duty,  1540. 
surety  discharged  by,  of  co-surety,  87. 

of  principal  debtor,  83 — 86. 

EEMAINDEEMAN, 

accounts,  how  far  binding  on,  1141. 

apportionment  of  mortgage  debt  between  tenant  for  life  and,  530. 

consolidation  cannot  be  enforced  against,  when,  864. 

party,  not  necessary,  to  foreclosure  action,  1010. 

redemption  of  land  tax  by  tenant  for  life,  385. 

of  mortgage,  by,  699,  735. 
tenant  for  life  compellable  to  keep  down  interest,  638 — 641. 
trustees  investing  must  regard  interests  of,  517. 

EEMEDIES, 

all  may  be  pursued  together  by  mortgagee,  867  et  seq. 

EEMUNEEATION, 
stamp  duty,  1540. 

EENEWAL  OF  LEASEHOLDS, 
effect  of,  by  mortgagee,  164,  165. 
by  mortgagor,  165. 

EENT, 

apportionment  of  current,  none,  677. 

of  furnished  house,  688. 
arrears  of,  mortgagee  not  entitled  to,  671,  677. 
attornment  clause,  receipt  by  mortgagee  under,  of,  807. 
covenant  to  pay,  in  bill  of  sale,  235. 

statutory,  implied  in  mortgage  of  leaseholds,  167. 
distress  for,  bill  of  sale  no  protection  against,  222. 
lease,  statutory,  by  mortgagor,  must  reserve  best,  688. 
mortgagee  in  possession  is  entitled  to,  under  leases,  &c,  671,  1102, 

1103. 
non-claim  of,  liability  of  mortgagee  in  possession  for,  795. 
non-production  of  receipt  for,  seizure  on,  220,  224. 
notice  to  pay,  to  mortgagee,  effect  of,  671. 

occupation,  mortgagee  in  possession  chargeable  with,  when,  1211. 
reservation  of,  by  attornment  clause,  666. 

in  leases  of  mortgaged  lands,  674. 
sale  by  Court  does  not  affect  mortgagee's  right  to,  after  order,  1102, 
1103. 
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EEXT-CHAEGE, 

arrears  of,  what  recoverable,  171. 
mortgage  of,  171. 

remedies  for  recovery  of ,  33,  34,  171. 
recovery  of,  by  distress,  34. 

by  entry,  34. 
receiver  of,  931. 
registration  of,  35. 
sale  for  arrears  of,  413,  1017. 
stamp  duty  on  security  for,  1524. 

statutory  remedies  for,  under  Conveyancing  Act,  1881... 34,  35. 
term  of  years,  limitation  of,  to  secure,  33,  34. 

EENTS  AND  PEOFITS, 

account  of,  mortgagee  not  bound  to  render,  667. 

annuity  charged  on  corpus  or  income,   when,  410 — 413.     See  An- 
nuity. 

debts,  direction  to  raise  money  for  payment  of,  out  of,  414 — 416. 

husband's  right  to,  of  wife's  lands,  316. 

dispensation  with  his  concurrence  does  not  affect,  320. 

mortgagee  in   possession    accountable    for,    801,    1201 — 1212.     See 
Accounts. 

mortgagor  not  accountable  for,  667. 

receiver's  right  to  get  in,  949  et  seq.     See  Beceiver. 

receipt  of,  after  decree,  1201. 

trust  to  pay  out  of,  foreclosure  not  incident  to,  13. 

EEPAIES, 

allowance  for,  to  annuitant,  1207. 

to  mortgagee,  1205 — 1207. 
to  receiver,  954. 
covenant  for,  in  bill  of  salo,  235,  236. 
interest  on  advances  for,  1207. 
mortgage  for,  of  infant's  property,  354. 
of  lunatic's  property,  362. 
mortgagee  in  possession,  how  far  liable  for,  804. 
of  ship,  bill  of  exchango  for,  not  a  bottomry  bond,  1501. 

bottomry  bond  for,  1509,  1510.     See  Bottomry  Bond. 
lien  for,  mortgagee  bound  by,  264. 
of  shipwright,  1381. 
of  tenant  for  lifo,  1378. 
of  trustees,  1379. 
r>  pairing  loasos  by  mortgagors  undor  statutory  powers,  690. 

BB-PUEOHASB, 

ab  olute  conveyance  subject  to,  19-  22.   See  Absolute  Conveyance. 
conditions  of,  must  be  strictly  observed,  20. 
devolution  of  purchase-money  in  case  of,  23. 

BEPUTED  OWNERSHIP.    See  Baotcbuptoy, 
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RE-REGISTRATION, 

of  bills  of  sale,  249,  250. 
of  judgments,  1350,  1351. 

RESPONDENTIA,  1513,  1514. 

RESTRAINT  ON  ANTICIPATION,  339—343.    See  Married  Woman. 

RESTS,  1207—1212.    See  Accounts. 

REVERSIONARY  INTERESTS, 

acknowledgment  by  married  woman  of  disposition  of,  323,  324. 
avoidance  of  mortgages  of,  612  —  618. 

accounts  between  borrower  and  lender,  617. 

actual  advance,  recoverable,  616. 

assignee  with  notice  of  fraud,  relief  against,  616. 

compound  interest  not  given,  616. 

costs,  616,  617. 

expectancies,  613. 

father,  priority  of,  614. 

fraud  must  be  shown,  613,  616. 

independent  advice,  absence  of,  613. 

life  interest  subject  to  charges  not  a  reversionary  interest,  614. 

Limitations,  Statutes  of,  run  from  when,  618. 

mature  age  of  borrower  is  immaterial  when,  612. 

post  obit  securities,  613. 

ratification  of  transaction,  617. 

receiver,  617. 

Sale  of  Reversions  Act,  615. 

undervalue,  613 — 615. 

value  of  interest,  how  ascertained,  614,  615. 

vested  interests,  614. 
bonus  on  falling  in  of,  agreement  for,  1146,  1147. 
expectant  on  mortgage  term,  disadvantages  of  mortgage  of,  47,  48. 
foreclosure  of,  1000,  1002,  1003. 
husband's  right  to,  of  wife's,  in  term  of  years,  326. 
interest,  arrears  of,  what  recoverable,  991,  1168,  1171,  1172. 

proviso  for  capitalization  of,  134,  135. 
mortgages  of,  by  expectant  heirs,  612 — 618. 

by  married  woman,  in  land,  316. 

in  personalty,  323—326. 
sale  of,  jurisdiction  to  order,  1016. 
trustees  should  not  invest  on  security  of,  522. 
valuation  of,  614,  615. 

REVIVOR, 

foreclosure  decree  not  opened  by,  1050. 

REVOCATION, 

of  equitable  assignment  of  debt  or  fund,  1493. 

of  power  of  attorney,  71,  305. 

of  will,  mortgage  is,  fro  tanto,  646. 
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RULES  OF  SUPREME  COURT.    See  Table  of  Rules,  pp.  ccxxii— 
ccxxiv. 


SALE, 

abortive,  costs  of,  mortgagee  entitled  to,  1099. 

power  of  sale  not  extinguished  by,  906,  911. 
advowson  not  saleable  by  mortgagee  during  vacancy,  169. 
annuity,  arrears  of,  raiseable  by,  whether,  413,  1017. 
by  agent  of  mortgagee  under  power  of  attorney,  891,  892. 
by  executor  of  assets,  399. 

of  realty,  406—416. 
by  factor,  of  goods,  1485. 
by  mortgagee  after  tender  of  mortgage  moneys,  719. 

of  ship,  free  from  contracts,  267. 
by  mortgagor,  of  chattels  in  course  of  business,  670. 

rights  of  purchaser  against  mortgagee  on, 
188. 
of  equity  of  redemption,  633. 
by  trustees  for  debenture  holders,  whether  compellable,  880,  1117. 
collateral  securities,  proceeding  on,  after,  868. 
injunction  against,  after  offer  to  redeem,  905. 
of  pledge,  generally,  1470. 

under  Factors  Act,  14S5. 
under  Pawnbrokers  Act,  1475. 
portions,  raiseable  by,  when,  431,  433. 
power  of.    See  Power  of  Sale. 
pre-emption,  right  of,  reserved  to  mortgagee,  15,  16. 
stamp  duty  on  conveyance  subject  to  mortgage,  1528. 
under  charging  order,  1365. 

under  order  of  Court  in  administration  action,  1107. 
in  bankruptcy,  1094—1104. 
in  foreclosure  and  redemption  actions,  738, 
739,  1016,  1017,  1035—1041. 
See  Sale  by  Court. 
undue  influence  may  turn  absoluto  conveyance  into  mortgage, 
22,  609. 

SALE  BY  COURT, 

in  administration  action,  1107. 
in  bankruptcy,  1094—1101. 

accounts,  1095. 

annuity,  sale  of  property  charged  with,  1102. 

ol  equity  of  redemption,  no  order  against,  1096. 

Bankruptcy  Rules,  L890  (73  to  77),  sot  out,  1094,  1095. 

ba  e  tee  enlarged  on,  373,  374. 

bidding    by  moi  I  gagee  with  leave  of  Court,  1100,  1101. 

composition,  no  jurisdiction  to  ordei  sale  in,  1<h>7. 

oonduci  oi  ale,  L099. 

fiiivoyanco,  1  <)!)•"». 

costs,  1101,  1102. 
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SALE  BY  COITET— continued. 

in  bankruptcy — continued. 

delay  in  application  for,  1097. 

deposit  of  deeds,  mortgagee  by,  may  apply,  1097,  1098. 
absence  of  memorandum,  effect  of,  as  to  costs,  1101. 
imperfect  memorandum  does  not  prevent  order,  1098. 
fraud,  effect  of,  1090. 

fraudulent  preference,  refusal  of  order  on  ground  of,  1097. 
growing  crops,  rigbt  of  mortgagee  to,  after  order,  1103,  1104. 
inquiries  as  to  mortgages,  &c,  1094,  1095,  1098. 
leaseholds,  covenant  against  assignment  of,  1090. 
parties,  what,  must  be  before  Court,  1099. 
partner-mortgagor,  order  against,  1097. 

postponement  of  right  to  call  in  mortgage  does  not  prevent, 
136. 
of  right  to  call  in  money  does  not  prevent,  1096. 
of  sale  on,  application  of  trustee,  1099. 
power  of  sale,  mortgagee's,  does  not  prevent,  1095. 

privity  of  contract  between  bankrupt  and  mortgagee  necessary, 
1096.  J 

proceeds  of  sale,  application  of,  1095. 

mortgagee  entitled  to  costs  out  of,  1101. 
puisne  mortgagee,  whether  entitled  to,  1099. 
rents,  right  of  mortgagee  to,  after  order,  1102,  1103. 
reserve  price,  1100. 

sub-mortgagee  may  obtain  order  for,  1096. 
title  of  mortgagee,  dispute  as  to,  1097. 
in  foreclosure  and  redemption  actions, 

advowson,  inherent  jurisdiction  to  order  sale  of,  1016. 

not  during  vacancy,  169. 
annuity,  arrears  of,  recoverable  by,  1017. 
biddings,  1039. 
chattels,  sale  of,  1017. 
colonies,  sale  of  land  in,  1016. 
conduct  of  sale,  738,  1038. 

costs  of  action,  mortgagee  entitled  to,  out  of  proceeds,  1040. 
debentures,  1120. 

deceased  mortgagor,  sale  of  estate  of,  1037. 
deposit  in  Court  to  meet  expenses,  1038. 
discretion  as  to  making  orders  for  sale,  1036. 
equitable  mortgagee  may  obtain  order,  1018. 

first  mortgagee,  paramount  right  of,  to  payment  out  of  proceeds, 
1040. 

incumbrances,  power  to  order  sale  free  from,  1038. 

subsequent,  payment  of,  out  of  proceeds,  1040. 
infant,  order  for  immediate  sale  of  property  of ,  1035,  1052—1055. 
And  see  Foreclosure. 

investments  after  payment  of  mortgage  debt  belong  to  mort- 
gagor, 1041. 
at  whose  risk,  1041. 
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SALE  BY  COURT— continued. 

in  foreclosure  and  redemption  actions — ■continued. 
Ireland,  sale  of  lands  in,  1016. 
jurisdiction  to  order,  inherent,  1016. 
statutory,  1017. 
liability  of  mortgagees,  1039. 
Locke  King's  Act,  sale  in  cases  not  within,  1017. 
notice  of  application,  1037. 

policy  of  insurance,  order  for  sale  of,  1017,  1037. 
power  of  sale,  mortgagee's,  does  not  prevent,  1018. 
proceeds  of  sale,  application  of,  1040. 

deficiency  in,  effect  of,  1040,  1041. 
payment  into  Court  of,  1039. 
public  undertaking  not  liable  to,  1037. 
puisne  incumbrancer  may  obtain  order,  1036. 
purchaser  of  equity  of  redemption  may  obtain  order,  1036. 
reversion,  inherent  jurisdiction  to  order  sale  of,  1016. 
on  mortgaged  term  included  in  sale,  1040. 
sale  after  foreclosure  decree  nisi,  1035. 

before  trial,  1035,  1036. 

immediate,  order  for,  when  made,  1035. 

of  part  of  property,  and  foreclosure  of  part,  1037. 

out  of  Court,  1036,  1039. 
stay  of  proceedings  for  personal  payment,  order  is  not,  1038. 
stock,  order  for  sale  of,  1017,  1037. 
surplus  proceeds,  payment  of,  to  mortgagor,  1040. 
trustee  mortgagee  not  allowed  to  bid,  1039. 

SALVAGE, 

lien  for,  has  priority  over  bottomry  bond,  1511. 

over  mortgage  of  ship,  1393,  1394. 
SARK,  ISLE  OF, 

is  a  homo  port,  1510. 

SATISFACTION,  MEMORANDUM  OF, 
of  bill  of  sale,  253. 

of  copyholds,  mortgage  of  entry  on  court-rolls  of,  562,  566. 
warrant  of  attorney,  76. 

SATISFIED  TERM, 

legal  ostato  got  in  by  mortgagoo  acquiring,  1217. 

SAYINGS, 

of  married  woman  during  coverture,  330. 

SCHOOL, 

borrowing  powers  of  guardians,  &o.,  for  providing,  451. 
school  boards,  455     457. 

SCOTLAND, 

Bills  "I  Sale  Acts  .1..  1...1  apply  to,  100. 

heritable  bonds,  investment  bi  truel  Funds  on,  514, 
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SEAECH, 

for  Crown  debts,  1367. 
for  judgments,  1354 — 1356. 
for  land  charges,  1369. 
for  lis  pendens,  1322. 
for  ordors,  &c.,  affecting  land,  1352. 
notice  from,  of  court  rolls  of  manor,  1321. 
of  Middlesex  registry,  1249. 

SECOND  MORTGAGE.    See  Puisne  Incumbrance. 

SECEET  TEUST, 

bill  of  lading  with,  1499. 
chattels,  mortgage  of,  with,  174. 

SECEETAEY  OF  COMPANY, 
notice  to,  binds  company,  1271. 

SECUEED  CEEDITOE, 

proof  by,  in  administration  of  assets,  1110—1113.     See  also  Adminis- 
tration of  Assets. 
in  bankruptcy,  1089 — 1094.     See  Bankruptcy. 
in  winding-up  of  company,  1128 — 1132.     See  WiNDlNG-UP. 

SECUEITIES  FOE  MONEY, 

mortgage  passes  by  bequest  of,  847. 

SEPAEATE  USE, 

trusts  for,  of  married  woman,  328 — 331.     See  Married  Woman. 

SEPAEATION, 

by  mutual  consent,  consent  of  husband  to  wife's  disposition  dispensed 

with  after,  320. 
judicial,  wife's  power  of  disposition  after,  320,  331. 

SEQUESTEATION, 

mortgage  of  benefice  after,  to  provide  residence,  443. 

SET  OFF,  EIGHT  TO, 

of  mortgagor,  1138,  1139.     And  see  Accounts. 

claim  in  foreclosure  action  to,  1027. 
of  purchaser,  from  mercantile  agent,  1486. 
of  surety,  as  to  creditor's  debt  to  principal,  94,  1138. 

surety's  debt  to  principal,  99. 
of  trustee,  notice  of  charge  does  not  affect,  1261. 
tender  must  be  irrespective  of  any  right  of,  717. 

SETTLED  ACCOUNT, 
opening,  1141. 

SETTLED  LAND  ACTS, 

application  of  mortgage  moneys  raised  under,  397. 
assignment  of  statutory  powers,  void,  395. 
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SETTLED  LAND  ACTS— continued. 

capital  moneys  under,  investment  of,  on  mortgage,  516. 

notice  of  charge  on,  effect  of,  1264. 
contract  for  mortgage,  power  of  tenant  for  life  to  make,  389. 
enfranchisement,  power  to  raise  money  for,  388. 
exchange,  power  to  raise  money  for  equality  of,  388. 
express  powers,  additional  or  larger  may  be  given,  396. 

saving  of,  395. 
incumbrances,  power  to  raise  money  for  discharge  of,  388. 

transfer  of,  on  land  sold,  38S. 
infant  tenant  for  life  or  in  fee,  392. 
injunction  against  improper  exercise  of  powers,  395. 
"land,"  definition  of,  390. 

legal  estate,  mortgage  under,  passes,  1215,  1216. 
limited  owners  having  like  powers  with  tenants  for  life,  390,  391. 
lunatic  tenant  for  life,  393. 

committee  of,  cannot  mortgage  without  leave  of  Court,  394. 
married  woman  tenant  for  life,  392. 

acknowledgment  by,  whether  necessary,  393. 

anticipation,  restraint  on,  393. 
mortgage  deed,  effect  of,  397. 
notice  to  trustees,  397. 

partition,  power  to  raise  money  for  equality  of,  388. 
powers  of  tenants  for  life  to  mortgage  under,  388,  3S9. 
restriction  on  exercise  of  powers,  void,  395. 
"settlement,"  definition  of,  389. 
"  tenant  for  life,"  definition  of,  390. 
trust  for  sale,  mortgage  of  lands  settled  on,  394. 
trustee  for  parties  interested,  tenant  for  life  is,  395. 

SETTLEMENT, 

Bills  of  Sale  Acts  do  not  apply  to,  202. 

conditional,  treated  as  mortgage,  22. 

constructive  notice  of  contents  of,  1312,  1313. 

covenant  to  pay  to  trustees  of,  creates  specialty  debt,  9. 

fraudulent  under  13  Eliz.  c.  5... 573,  574. 

Malins'  Act  does  not  apply  to,  324—326. 

marriage,  on,  excepted  from  Bills  of  Sale  Acts,  202. 

marshalling  between  mortgaged  and  unmortgaged  estates  in,  781. 

oi  equity  of  redemption,  636 — 642.     See  Tenant  tor  Life  ;  Tenant 

j.\  Tail. 
po-4- nuptial,  within  Bills  oi'  Sale  Acts,  whether,  202. 
voluntary,  cancellation  of,  mortgagco  cannot  require,  605. 
in  fraud  of  creditors,  573,  674. 

SHABE, 

in  partnership,  mortgage  of,  607,  508. 
oi  profits,  tnortga  [deration  of,  505 — 507. 

undivided,  in  land  or  fund,  investment  of  trust  funds  on  mortgage  of, 
522. 
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SHAEES  IN  COMPANY, 

calls,  unpaid,  mortgagee  liable  for,  whether,  276,  277. 
certificates,  deposit  of,  operates  as  pledge  or  mortgage,  whether,  279 
—283. 

accompanied  by  transfer,  281. 

without  transfer,  282,  283. 

charging  order  on,  1362,  1363. 

director,  qualification  of,  not  lost  by  mortgage  of,  760. 

lien  of  company  on,  1399,  1400,  1415. 

married  women,  dispositions  by,  of,  337,  338. 

mortgage  of,  how  effected,  277 — 279. 

notice  of  charge  on,  to  company,  277,  1269 — 1272.     See  NOTICES. 

to  trustees  of  settled,  1272. 
pledge  of,  280. 

transfer  of,  by  delivery  of  warrants,  278. 

deed  necessary  to,  when,  278,  279. 

form  of,  277—279. 

in  blank,  278,  279. 

with  defeasance,  277. 
SHERIFF, 

possession  by,  reputed  ownership,  whether,  183. 

SHIPS, 

bottomry  bonds,  1500 — 1513.     See  Bottomry  Bonds. 
"  British  ship,"  meaning  of,  255. 
capture  of,  effect  of  on  mortgages,  &c,  1512. 
cargo,  mortgages  of,  273,  274.     See  Cargo. 
delivery  does  not  pass  ownership  of,  255. 
freight,  mortgages  of,  270 — 272.     See  Freight. 
maritime  lien,  1390 — 1399.     See  LlEN. 
mortgages  of  ships,  259 — 270. 

"  appurtenances,"  what  passes  to  mortgagee  by  word,  260,  261, 
273. 

bankruptcy,  mortgagee's,  deposit  of  mortgage,  whether  affected 
by,  270. 

mortgagor's,  rights  of  mortgagee  not  affected  by, 
269,  270. 
Bills  of  Sale  Acts  do  not  apply  to,  201,  202,  261. 
bottomry  bond  has  priority  over,  1510. 
cargo,  "appurtenances  "  does  not  pass,  260,  267,  273.  See  Cargo. 

mortgagee  of  ship  not  entitled  to,  267. 
certificate  of  mortgage,  rules  as  to,  261. 
of  registry,  257. 

pledge  of,  void,  257,  258. 
charterparty  made  by  mortgagor,  mortgagee  bound  by,  264. 
mortgagee  not  compellable  to  join  in,  264,  266. 
chronometer,  word  "appurtenances"  passes,  260. 
collateral  agreements  to,  unregistered,  260. 
contracts,  notice  of  default  to  obtain  benefit  of,  204. 
sale  of,  ship  free  from,  267. 
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mortgages  of  ships — continued. 

control  of  ship,  mortgagee  when  entitled  to,  263,  264,  267. 
costs  of  sale,  268. 

of  taking  possession,  266. 
death,  transmission  of  mortgagee's  interest  by,  268. 
disabilities,  provision  in  case  of,  269. 
discharge  of,  268. 

employment  of  ships  by  mortgagor,  263. 
form,   observance  of,   prescribed,    necessary  for  registration, 

260. 
freight,  mortgage  of  ship  including,  notice    by   certificate    of 

registry,  272. 
freight,  mortgagee  of  ship  when  entitled  to,  266,  267,  272. 
mortgagor  in  possession  entitled  to,  263. 
priorities  as  between  mortgages  of  ship  and,  272. 
guardian   of    infant    cannot    mortgage   ship  for    repairs,    269, 

355. 
infancy  or  other  incapacity,  provisions  in  case  of,  269. 
injury  to  ship,  liability  for,  265. 

insurance,  deposit  of  policy  as  security,  effect  of,  260. 
insurer-mortgagee,  rights  of,  260. 
jurisdiction  of  Admiralty  Division  as  to,  263. 
Hen  for  repairs,  mortgagee  bound  by,  264. 
marriage,  transmission  of  mortgagee's  interest  by,  268. 
mistake  as  to  entry  of  discharge,  268,  269. 
mortgagee  in  possession,  rights  of,  264 — 268. 
order  and  disposition  in  bankruptcy,  269,  270. 
owner,  mortgagor  to  be  deemed,  263. 
penalties,  exemption  of  mortgagees  from,  265. 
power  of  sale,  263,  267. 
priority  of  bottomry  bond  over,  1510. 
purchase  of  ship  by  master,  1504. 
receiver,  mortgagoe  may  obtain,  when,  267,  932. 
reconveyance,  268,  1408. 
registration  of,  259 — 261. 

repaii-s,  infant's  guardian  cannot  mortgago  ship  for,  269. 
liability  of  mortgagee  in  possession  for,  266. 
lion  for,  mortgageo  bound  by,  264. 
sale  by  master,  1505. 
sale  to  infant,  269. 

share  in  ship,  rights  of  mortgageo  in  possession  of,  264,  265. 
ship's  husband  also  mortgagee  of  share,  265. 
Iran.- 1'  r  nl',  268. 

transmission  of  mortgagee's  interest,  268. 
unfinished  ship,  261 ,  270. 

uiin"_rislcr<'il  iim.i  i  ".'i"«',  how  far  binding,  260. 

variance  between,  and  register,  260. 
whal  pa    i    by,  2fi9,  260. 
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registration  of  British  sliir>,  256,  257. 
custody  of  certificates,  257. 
entry  of  particulars,  256. 
equities  not  excluded,  257. 
notice  of  trusts  not  received,  256,  257. 
pledge  of  certificates  not  allowed,  257. 
transfer  of  ship  or  shares,  258. 

SIMPLE  CONTEACT  DEBT, 

specialty  and,  now  rank  pari  passu,  1110. 
tacking,  1234. 

SOLICITOR, 

accounts,  opening,  between,  and  client,  1144,  1145. 
attestation  by,  of  bill  of  sale,  240. 

of  warrant  of  attorney,  72,  73. 
bankruptcy,  conduct  of  sale  in,  1099. 
books  of  deceased,  received  as  evidence,  1023. 
concealment  of  incumbrance  from  mortgagee,  47,  1294. 
constructive  notice  to  client  through,  1325—1331.  See  Constructive 

Notice. 
dealings  between,  and  clients  jealously  regarded,  611. 
deposit  of  deeds  by,  of  debtor,  fraudulent,  64. 

with,  of  creditor,  further  advances  covered  by,  61. 
immediate  charge  created  by,  60. 
of  debtor,  effect  of,  60. 
of  mortgagee,  fraudulent  use  of,  1295. 
fraud  known  to,  whether  notice  to  client,  1326,  1329. 
ben  of,  against  mortgagee,  1384 — 1389.     See  Lien. 
against  mortgagor,  1413,  1414.     See  Lien. 
notice  of  action  is  notice  of,  1324. 
production  of  deeds  subject  to,  1385. 
priority  of,  over  floating  security,  495. 
mortgage  to, 

absolute  conveyance  to  soHcitor,  treated  as,  22. 
avoidance  of,  in  what  cases,  609 — 612. 
client  entitled  to  full  information,  611. 
costs,  profit,  chargeable,  whether,  18,  610,  1194,  1195. 
security  for,  609,  610,  1145. 
taxation  of,  after  mortgage,  610,  1144. 
gift  to  solicitor,  security  for,  void,  612. 
power  of  sale  unduly  strict,  611,  612. 
redemption,  postponement  of,  611. 
severance  of  relation,  612. 
subject-matter  of  suit,  security  on,  610. 
time,  security  set  aside  after  lapse  of,  611. 
trustee  in  bankruptcy  of  client,  obligation  to,  612. 
unusual  provisions  not  allowed  in,  611. 
mortgage  to  secure  advance  by  client  taken  in  name  of  his,  1296. 
VOL.  II. — R.  3  P 
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notice  to,  how  far  binding  on  client,  1325 — 1331.  And  see  CoNSTRUO 
tite  Notice. 
of  trustees  of  fund  charged,  effect  of,  1263. 
payment  of  mortgage  debt  by  mortgagor's,  745,  806. 
purchase  of  incumbrance  at  undervalue  by,  824. 
receiver,  Court  will  not  appoint  as,  mortgagee's,  940. 
settled  accounts,  opened,  when,  1144,  1145. 
taxation  of  costs  after  mortgage,  610,  1144. 
tender  of  mortgage  moneys  by,  of  mortgagor,  711. 

to,  of  mortgagee,  712,  713. 
trustee-mortgagees  should  not  employ  mortgagor's,  532,  533. 

leave  choice  of  valuer  to,  527. 
undue  influence  by,  609—611. 
■warrant  of  attorney,  attestation  of,  by,  72,  73. 

SPECIALTY  DEBT, 

agreement  for  security  "with  usual  covenants  "  creates,  10. 

bond  creates,  9. 

covenant  for  personal  payment  creates,  9. 

mortgage  debt,  when  a,  9,  10. 

recitals  do  not  create,  10. 

release  of,  must  be  by  deed,  1401. 

SPECIFIC  LEG-ACY, 

assent  of  executor  to,  312. 
sale  of,  by  executor,  400. 

SPECIFIC  PERFORMANCE, 

action  by  mortgagor  for,  of  agreement  to  take  lease,  676. 

mortgagee  not  necessary  party  to,  630. 
of  agreement  for  loan,  whether  enforceable,  8,  48,  49. 

mortgaged,  870. 
of  agreement  to  issue  debentures,  489. 
of  agreement  to  tako  debentures,  power,  490. 

SPECULATIVE  SECURITIES, 

building  societies  may  lend  on,  546. 
trustees  should  avoid,  518,  519. 

STAKEHOLDER, 

deposit  of  money  with,  622. 

deposit  of  securities  with,  as  cover  for  gambling  in  stocks,  &c,  622, 
623. 

STAMPS, 

additions]  security,  1519,  1540. 

adhe  Lve  stamps ,  annual  duties  denoted  by,  1523. 

,i,i.  valorem  duties,  table  of,  1536 — 1510. 

duty,  calculation  of,  1517. 
annuity,  1530. 

niiu'iit  <>l'  policy  of  life  assurance,  1531. 
or  assignation,  1536, 
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attornment  clause,  1521. 

bankruptcy,  exemption  from  duty  in,  1530. 

benefit  building  societies,  securities  of,  1529,  1530. 

bill  of  sale,  1532,  1536. 

bond,  1521,  1536,  1537. 

cognovit,  1521. 

collateral  security,  1521,  1539. 

colonial  securities,  1523. 

commission,  no  stamp  for,  1515. 

companies'  bonds,  indorsement  of,  1526. 

copybold,  mortgages  of,  1519,  1537. 

costs  of  proceedings  to  recover  debt,  none  for,  1516. 

counterpart,  1535,  1538. 

covenant,  1537. 

creditors'  trust  deed,  1520. 

Crown  deeds,  1531. 

debentures,  478,  1525. 

debt,  conveyance  in  consideration  of,  1528. 

deed  of  any  kind,  1538. 

deed  valid  without  stamp,  1531. 

defeazance,  1520. 

"  definite  and  certain  sum,"  1515. 

deposit  of  title  deeds,  memorandum  accompanying,  1521,  1536. 

under  Land  Transfer  Act,  1862...  1522. 
different  persons  for  different  sums,  1535. 
distinct  matters,  instruments  containing,  1526,  1534. 
"  duly  stamped,"  meaning  of,  1532. 
dupb'cates,  1535. 
eik  to  a  reversion,  1538,  1539. 
equitable  assignments  of  debts,  1524. 
equitable  mortgage,  agreement  chargeable,  1521,  1522. 

receipt  indorsed  on,  1527. 
equity  of  redemption,  relimiting,  1530. 

foreclosure  order,  conveyance  to  equitable  mortgagee  under,  1529. 
foreign  security,  1523,  1524. 
friendly  societies,  securities  of,  1529,  1530. 
further  advance,  security  for,  1516. 

charge,  deed  of,  1519,  1526. 

security,  1538,  1539. 
interest,  capitalization  of,  1516. 

none  for,  generally,  1516. 
legal  mortgage  pursuant  to  agreement,  1522. 
limitation  of  amount  advanced,  1517. 
"marketable  security,"  1517,  1522,  1523,  1538,  1539. 
memorandum  of  facts,  endorsed  on  mortgage,  1535. 
"  mortgage,"  meaning  of,  1515,  1518. 
mortgage,  &c,  1539. 

mortgage  containing  other  matters,  1529,  1534. 

3p2 
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new  covenants,  &c,  1525  . 
objection  to  title,  unstamped  deed  is  an,  1533. 
order  for  payment  out  of  fund,  1525. 
penalty  on  unstamped  instruments,  1532. 

payment  of,  Court  will  not  inquire  as  to,  1533. 
unless  time  fixed  by  statute,  1533. 
pledge,  memorandum  of,  1521. 
policy  of  life  assurance,  assignment  of,  1518,  1534. 
premium  of  insurance,  none  for,  1516. 
progressive  duty,  abolished,  1540. 

"  property,"  what  is,  1518. 

rates  and  taxes  in  respect  of  mortgaged  property,  1516. 

receipt  for  payment,  1540. 

rent,  1530. 
reconveyance,  1527,  1540. 

release,  1540. 

renewal  of  lease,  expenses  of,  1516. 

rent-charge,  security  for  payment  of,  1524. 

renunciation,  1540. 

sale  subject  to  a  mortgage,  conveyance  on,  1528. 

settlement  of  equity  of  redemption,  1528. 

ships,  1530. 

Stamp  Act,  1891...  1515  et  seq. 

steward  of  manor,  duty  of,  1519. 

stock,  securities  on,  1522,  1524,  1540. 

sums  which  mortgagee  entitled  to  without  stipulation,  1515,  1516. 

tack  in  security,  1540. 

transfer  of  mortgage,  1525 — 1528. 

trust,  conveyance  on,  for  sale,  &c,  1520. 
declaration  of,  1520. 

trustees,  transfer  on  appointment  of  new,  1527. 

unlimited  sum,  security  for,  1516,  1517. 

vestry  book,  resolution  in,  as  a  charge,  1522. 

wadset,  1519,  1539,  1540. 

warrant  of  attorney,  1540. 

STANNARIES  COURT, 

jurisdiction  of,  abolished,  1121. 

STATUTORY  FORMS, 
mortgago,  146,  147. 
transfer  of  mortgago,  828,  829. 

STAY  OF  PROCEEDINGS, 

administration  action,  County  Court  cannot  ordor,  in,  1105. 

bankruptcy,  jurisdiction  in,  to  order,  1075,  1076. 

order  for  sale  i-  n<>t,  l'(>r  personal  paymont,  ]o;;,s. 

under  genera]  jurisdiction!  874,  878. 

under  7  Geo,  II.  o.  20.. .873 — 878.    ,sv  Mobtoagob. 

Winding  up  of  company,  jurisdiction  in,  to  order,  1125,  1127. 
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STOCK, 

amount  of,  transferred,  misdescription  of,  276. 
gambling  in,  deposit  of  securities  as  cover  for,  622,  623. 
married  women,  dispositions  by,  of,  337,  338. 
mortgage  of,  275,  270. 

to  secure  replacement  of,  36,  37,  1090.     See  Stock  Mokt- 

GAGE. 

sale  of,  by  mortgagee  under  power,  270. 

order  in  foreclosure  action  for,  1017,  1037. 
stamp  duty  on  securities  on,  1522,  1524,  1540. 
surety  discharged  by  principal  selling  mortgaged,  87. 
transfer  of,  order  in  foreclosure  action  for,  1045. 
trustees  must  replace,  improperly  sold,  512. 
vesting  orders  in  respect  of,  1425,  1426. 

STOCK  EXCHANGE, 

custom  of,  as  to  debentures  to  bearer,  484. 
stock- jobbing  transactions,  624. 

STOCK  MOETGAGE, 

proof  in  bankruptcy  by  secured  creditor  under,  1090. 
tender  of  cask  in  disckarge  of,  wketker  sufficient,  712. 
trustees  may  not  lend  on,  36. 

STOP  OEDEES, 

account,  to  wkat,  fund  skould  be  carried,  1281. 
application  for,  by  petition  or  summons,  1277. 

evidence  in  support  of,  1277. 

service  of,  1276,  1277. 
bankruptcy,  trustee  in,  efficacy  of  order  against,  1280. 
capital  or  income,  order  affecting,  1280. 
ckarging  order  not  necessary  to  obtaining,  1276. 

stop  order  in  aid  of,  1361,  1362. 
costs,  1280. 
Court,  fund  in,  no  order  unless,  1276. 

notice  to  trustees,  inoperative,  wken,  1279. 
payment  of  fund  into,  notice  to  trustees  before,  1279. 
equitable  execution,  priority  of,  without  orders,  1282. 
furtker  advance  witkout  fresk  order,  1280. 
interests  affected,  order  skould  specify,  1279. 
lien  on  fund,  person  kolding,  skould  obtain,  1281. 
lunacy,  orders  in  akin  to,  1276. 
mortgagees  not  parties  to  action  may  obtain,  1276. 
notice  of  prior  incumbrance,  effect  of,  1281,  1299. 
priority  given  by,  extent  of,  1278. 
title  to  fund  not  affected  by,  1277,  1278. 

trust,  breack  of,  effect  of  order  wken  assignor  guilty  of,  1281. 
trustee-mortgagees  liable  for  omitting  to  obtain,  1?.81. 

STOPPAGE  IN  TRANSITU,  1483,  1484. 
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SUB-MOETGAGE, 

administration  action,  proof  by  sub -mortgagee  in,  831. 

avoidance  of  original  mortgage,  effect  of,  831. 

bequest  for  payment  of,  850. 

foreclosure  action  by  sub-mortgagee,  who  must  be  parties,  1007, 1008. 

right  of  sub-mortgagee  to,  999. 
form  of,  830. 

of  policy,  notice  to  be  given  on,  1269. 

party  to  redemption  action,  sub-mortgagee  necessary,  when,  720,  721. 
power  of  sale,  whether  passes  by,  830,  831,  887. 
proof  by,  in  administration  action,  831,  1111. 
protection  against  obligation  to  realize,  830. 
redemption  decree,  sub-mortgagee  bound  by,  1030,  1031. 
remedies  of  mortgagee  exercisable  notwithstanding,  869. 
reputed  ownership,  831. 
right  of  mortgagee  to  make,  830. 

sale  at  instance  of  sub-mortgagee  in  bankruptcy,  1096. 
surety,  mortgagee  sub -mortgaging  resembles,  831. 

SUB-PLEDGE, 

pledgor  bound  by,  1468. 

SUBEOGATION, 

directors  of  company  entitled  to  benefit  of,  when,  439. 
merger  of  mortgage  prevented  by,  1444,  1445. 

SUBSTITUTION, 

of  forged  securities,  release  of  mortgage  in  consideration  of,  1297. 
of  trade  machinery,  &c,  216. 

SUCCESSION  DUTY, 

mortgage  to  raise,  435,  436. 

on  portions,  435. 

not  payable  on  death  of  trustee-mortgagee,  537. 

tenant  for  life,  payment  of,  by,  712. 

SUCCESSIVE  EEDEMPTIONS,  735,  1028—1032.    See  Foreclosure. 

SUECUABGE,  1142—1145.    See  Accounts. 

SUEETY, 

accounts  of  principal,  not  bound  by,  90. 
consolidation  against,  862. 
contract  of  suretyship,  78 — 82. 

action  or  guaranty  unless  in  writing,  nono,  79,  80. 

avoidanco  of,  ab  initio,  80 — 82. 

concealmenl  oi  materia]  foots,  81. 

consideration  between  prinoipal  and  surety  not  necessary,  95. 

for  guaranty  must  be  stated  or  proved,  no. 
evidence,  parol,  to  establish,,  v.k 

to  ei  tablish  <>r  explain  separate  guaranty,  80. 
to  show  consideration  for,  80. 
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contract  of  suretyship — continued. 

fraud,  creditor  when  bound  to  inquire  into,  82. 

good  faith  between  parties  essential  to,  80,  81. 

misrepresentation  of  facts  fatal  to,  81. 

policies  of  life  assurance,  fullest  disclosure  required  as  to,  82. 

rights  and  liabilities  of  parties  strictly  regulated  by,  88. 

subsequent  agreement  may  render  co-debtor  merely  a,  79. 
deposit  of  deeds  as  indemnity  by,  57. 
discharge  of,  82 — 88. 

acquiescence  of  creditor  in  wrongful  acts,  87. 

additional  security  for  debt,  84. 

alteration  of  contract  without  surety's  consent,  82. 
of  period  of  redemption,  84. 

bill  of  sale,  neglect  of  creditor  to  register,  86. 

collateral  security,  neglect  of  creditor  to  realize,  86. 

distress  for  rent  by  mortgagee-landlord,  87. 

fraudulent  preference,  payment  by  principal  set  aside  for,  83. 

judgment,  assignment  by  principal  of,  as  collateral  security,  86. 

loss  of  benefit  of  security,  86. 

neglect  of  mortgagee  to  perfect  or  protect  security,  86. 

notice  to  trustees  of  fund,  neglect  of  creditor  to  give,  86. 

payment  of  debt  by  principal,  83. 

release  of  co-surety,  absolute,  discharges  all,  87. 
of  principal,  absolute,  83. 

covenant  not  to  sue  principal  does  not  amount 

to,  85. 
from  Hability  under  covenant,  84. 

novation  of  debt,  83. 

reservation  of  rights  against  surety  on,  So, 
86. 
sale  of  mortgaged  stock  by  principal,  87. 
satisfaction  of  debt,  no  reservation  of  rights  against  surety  after, 

86. 
time,  agreement  to  give,  to  principal  debtor,  83,  84. 

arrears  as  well  as  future  payments  discharged  by,  88. 
conditional,  not  sufficient,  84. 
consideration  necessary  to  support,  83. 
for  redemption,  alteration  in,  84. 
parol,  sufficient,  83. 

property  of  surety  included  as  security  is  discharged  by,  8S. 
ultra  vires,  no  discharge  because  security  is,  90. 
waste  by  mortgagee,  86. 
exoneration,  rules  as  to,  as  applied  to,  764—766. 
liability  of,  S8— 93. 

action  against  surety,  immediate  right  of,  88,  89. 

admissions,  &c,  of  principal  do  not  affect,  90. 

composition  of  debt,  effect  of,  on  securities  given  by  surety,  91. 

death  of  surety,  does  not  determine,  92. 

default  of  principal  essential  to,  90. 
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liability  of — continued. 

demand  on  principal  debtor  not  necessary,  89. 

on  surety  not  necessary,  89,  90. 
discharge  of  principal,  whether  terminates,  91. 
enlargement  of  guarantee,  none,  by  act  of  principal,  90. 
interest  "  during  continuance  of  security,"  covenant  to  pay,  how 

construed,  88. 
limit  of,  in  amount  distinguished  from  guarantee  of  part  of  debt,  93. 
limitation  of,  by  stipulation,  92. 
notice  of  principal's  default  not  necessary,  89,  90. 
recitals,  effect  of,  in  limiting,  92. 
securities,  creditor  need  not  first  resort  to,  89. 
ultra  vires,  borrowing,  does  not  discharge,  90. 
writ  specially  indorsed,  when  surety  may  defend,  90. 
notice  to  creditor  that  co-debtors  have  become  principal  and  surety, 

79. 
party  to  foreclosure  action,  whether,  1008. 

remedies  against,  not  prejudiced  by  scheme  of  arrangement  of  com- 
pany, 1135. 

surrender  by  creditor  of  security  in  bankruptcy, 
1082. 

rights  of,  93—105. 

action  against  principal  by  creditor,  right  to  compel,  93. 

by  surety,  93,  94. 
amount  actually  paid  by  surety  recoverable,  104,  825. 
bar  of,  by  Statute  of  Limitations,  105. 
contribution  from  co-sureties,  100 — 102. 
collateral  securities,  benefit  of,  96,  97. 
damages  for  principal's  default,  94. 
declaration  of  discharge,  93. 
indemnity  against  loss,  95. 
interest  on  amount  paid  by  surety,  104. 
insurable  interest  of,  288. 
judgment  against  principal,  right  to  sign,  94. 
Limitations,  Statute  of,  when  runs  against  surety,  105. 
marshalling  against  creditor  having  two  funds,  94,  784. 

trustee  in  principal's  bankruptcy,  104. 
not  compellable  bjr,  788. 
proof  in  bankruptcy,  102 — 104. 

contribution  by  bankrupt  co-surety,  104. 

partners,  joint  and  soparato  estatos  of,  104. 

principal  and  surety,  both  bankrupt,  103. 

pninne  incumbrancers,  priority  over,  9N,  99. 

recovery  of  amount  actually  paid  from  principal,  94. 

redemption,  896i 

request  of  principal  must  be  proved,  95. 

securities  of  creditor,  hen,  tit  of,  96,  97» 

transfer  of,  to  suroty,  95. 
of  ninety,  creditor  not  entitled  to,  98. 
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SUEETY— continued. 

rights  of — continued. 

proof  in  bankruptcy — continued. 
security,  preservation  of,  99. 
set  off  of  debt  duo  from  creditor  to  principal,  94. 

surety  to  principal,  99. 
voluntary  payment  of  debt  by  surety,  94. 

payments  by  agent  of  debtor,  benefit  of,  99. 
secret  agreement  with,  by  compounding  debtor,  void  as  fraudulent 

preference,  592. 
secured  creditor  in  bankruptcy  need  not  surrender  securities  given 

by,  1081 
tacking,  rules  as  to,  how  far  applicable  to,  1235,  1236. 
warrant  of  attorney  binds,  77. 

SURFACE, 

6ale  of,  by  mortgagee,  apart  from  minerals,  902. 

SURPLUS  LANDS, 

mortgage  of  proceeds  of,  466,  491. 

SURRENDER, 
of  copyholds — 

conditional,  mortgage  by,  148 — 150. 

deed  of  covenants  to  accompany,  150 — 152. 
defeazance,  separate  deed  of,  14S. 
necessity  for,  before  completion,  149. 
right  of  mortgagee  to  compel,  152. 
of  leaseholds  by  mortgagor  does  not  prejudice  mortgagee,  165,  166. 
of  manor,  mortgage  of,  charges  lands  passing  to  lord  by,  168. 

TACKING, 

abolished  by  statute  since  repealed,  1220. 
in  Leland,  1250,  1252. 
in  Yorkshire,  1221. 
advance,  further,  must  have  been  on  security  of  the  land,  561,  1223. 
bankruptcy  of  mortgagor,  effect  of,  1227. 
bond  debt  cannot  be  tacked,  1234. 
consolidation  and,  distinction  between,  855. 
debts  capable  of,  1234. 
decree  to  settle  priorities  prevents,  1223. 
doctrine  of,  stated  generally,  1219,  1220. 
equitable  mortgage  by  deposit,  1231. 

first  mortgagee  may  tack  further  advances,  when,  1230 — 1234. 
act  of  bankruptcy  by  mortgagor,  effect  of,  1232. 
creditors,   mortgagor  cannot  prejudice  his   own,   by   collusive 
tacking,  1232,  1233. 

judgment  creditor  can  tack  subsequent  security,  whether,  1233, 

1234. 
legal  estate  essential  to  right,  1231. 
lis  pendens  prevents,  1232. 
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TACKING— continued. 

first  mortgagee  may  tack  further  advances,  when — continued. 

notice  at  time  of  further  advance,  effect  of,  1231. 

same  right,  mortgagee  must  claim  both  mortgages  in,  1232. 
judgment,  creditor  cannot  tack,  to  first  mortgage,  1228 — 1230. 
first  mortgagee  may  tack  further  advance  to,  1230  et . 
prior,  getting  in,  1224. 

puisne  incumbrance  can  be  tacked  to,  whether,  1225. 
legal  estate,  outstanding,  prevents,  1234,  1235. 
Middlesex,  registration  in,  does  not  prevent,  1221. 
notice  at  time  of  further  advance  prevents,  1224,  1231. 
parol  agreement  for,  void,  49. 
pendente  lite,  further  advances  made,  cannot  be  tacked,  1232. 

puisne  incumbrancer  may  get  in  legal  estate,  1221. 
personalty,  application  of  doctrine  to,  1220. 
same  right,  mortgages  must  be  held  in,  1232. 
simple  contract  debts,  1234. 
subsequent  incumbrancer  getting  in  legal  estate,  1221 — 1228. 

bankruptcy  of  mortgagor  does  not  affect  right,  1227. 

judgment,  getting  in  prior,  1225,  1226. 

not  after  decree  to  settle  priorities,  1223. 

notice  of  mesne  incumbrances  immaterial,  1222. 

part  of  land,  getting  in  legal  estate  of,  1224. 

pendente  lite,  1221,  1222. 

security  of  the  land,  advance  must  have  been  made,  1223. 
sureties,  how  far  subject  to  rules  as  to,  1235,  1236. 

TACK  IN  SECURITY, 
stamp  duty  on,  1540. 

TAXATION  OF  COSTS, 
afterpayment,  610,  1144. 
subsequent  action,  no  review  in,  of,  1175,  1176. 

TAXES, 

receiver's  duty  to  pay,  924,  943. 

receipt  for,  seizure  of  chattels  on  non -production  of,  220,  224. 

TENANCY, 

assignment,  parol,  of,  672. 

confirmation  of,  by  mortgagee,  679. 

cli  fcre  -  by  mortgageo,  679,  680. 

emblements,  tonant  not  entitled  to,  677. 

eviction  by  mortgagee,  remedy  of  tenant,  on,  678,  679. 

lease  bj  mort^rjor,  turned  into  from  yoar  to  year,  679,  680. 

notice  to  quit,  676. 

redemption  by  tenant,  694. 

refusal  or  removal  of  tenant  by  mortgagee,  805. 

rente,  arreare  of,  mortgagee  aol  entitled  to,  <>77. 

i-ui rent,  nol  apportioned,  677,  <>7<n. 

warehousing,  mortgagee  not  entitled  to,  678. 
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TENANT  AT  SUFFERANCE, 
mortgagor,  when,  G62,  663. 

TENANT  AT  WILL, 

mortgagor,  when,  657 — 662.     See  Mortgagor. 

TENANT  BY  CURTESY, 

equity  of  redemption  is  subject  to,  645. 

interest  must  be  kept  down  by  tenant,  641. 

redemption,  right  of,  698. 

Settled  Land  Acts,  powers  of,  exerciseable  by  tenant,  390. 

TENANT  FOR  LIFE, 

annuity  charged  on  corpus,  whether,  as  between  remainderman  and, 
411. 

apportionment  between,  and  remainderman,  of  mortgage  debt,  530, 
84S. 

consent  to  sale,  power  to  not  lost  by  alienation  of  life  interest,  381. 
custody  of  title  deeds,  right  to,  of  equitable,  812. 

of  legal,  811. 
of  married  woman,  811.  * 
deposit  of  deeds  by,  effect  of,  63,  64. 

fraudulent  appropriation  of  trust  moneys  by,  lien  for,  1381,  1382. 
Improvement  of  Land  Act,  1234. 
improvements,  lien  for,  of,  1378. 

Inclosure  Acts,  charge  or  fee  under,  for  advance  by,  384. 
incumbrances  paid  off  by  a  charge  on  inheritance,  1433,  1434,  1440. 
interest,  liability  to  keep  down,  of,  637 — 641. 
action  by  remainderman  to  enforce,  638. 
annuity  redeemable,  charged  on  land,  638,  640. 
answerable  only  as  between  him  and  remainderman,  637. 

during  possession,  638. 
appointment,  power  of,  does  not  exclude,  638. 
assignee  of,  liable  for,  640. 
conversion,  postponement  of,  effect  of,  639. 
husband  and  wife,  641. 

in  arrear,  chargeable  against  executors  of,  former,  637. 
insufficiency  of  rents,  638. 

investment  of  trust  moneys  in  his  own  name  by,  1381,  1382. 
laches  of  incumbrancer  in  enforcing  payment,  effect  of,  637,  795. 
onerous  and  beneficial  property,  gifts  by  same  will  of,  639,  640. 
jointure  in  arrear,  638,  639. 
land  tax,  redemption  of,  by,  385. 
leases  of  mortgaged  lands  under  statutory  powers  may  be  granted  by, 

688. 
lien  against  for  appropriation  of  trust  moneys,  1381,  1382. 

for  expenditure,  when  allowed  to,  1378. 
married  woman,  equity  to  settlement,  326. 
merger,  presumption  as  to,  in  case  of,  1433,  1434,  1440. 
mortgage  of  fee  by,  under  Copyhold  Acts  for  enfranchisement,  385. 
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TENANT  FOE  LIFE— continued. 

mortgage  of  fee  by,  under  Inclosure  Acts,  383 — 385. 

under  Land  Tax  Eedemption  Act,  384,  385, 
under  powers  in  settlements,  &c,  380. 
under  Settled  Land  Acts,  388 — 398.  See  Settled 
Laud  Acts. 

mortgage  of  life  estate  by,  381. 

renewal  of  lease,  liability  as  to,  165. 

mortgage  of  renewal  fines  by,  381. 

mortgagee  purchasing  life  estate,  745,  746. 

paying  off  charge,  rights  of,  against  puisne  incumbrancers  of,  1434. 

power  not  lost  by  alienation  of  life  estate,  381. 

powers  of  mortgaging,  express,  alienation  does  not  destroy,  381. 

concurrence     of     alienee    necessary, 
whether,  381,  382. 
implied  from  power  to  lease,  381. 
statutory,  for  special  purposes,  382 — 387. 

application  of  money,  mortgagee's 
liability  to  see  to,  382. 
under   Settled    Land    Acts,    388—398.      See 
Settled  Land  Acts. 
purchase  of  incumbrance  at  undervalue  by,  824. 
redemption,  right  of,  699,  735. 
remedy  of,  in  interest  in  arrear,  637. 
remainderman  may  redeem  with  contribution  from,  735. 
repairs  by,  1378. 

reversioner,  remedy  of,  if  interest  in  arrear,  637. 
Settled  Land  Acts,  powers  under,  388 — 398. 
title  deeds,  deposit  of,  by,  64. 

right  to  custody  of,  813. 
trustees  must  not  favour,  on  investing,  517. 

TENANT  FOE  TEEM, 

mortgagor  is,  when,  655 — 657.     See  Mortgagor. 

TENANT  IN  TAIL, 

bankrupt,  defective  aesuranco  by,  375,  376. 
bar  of  estate  tail  in  possession,  366 — 371. 

"  actual  "  tenant  in  tail,  meaning  of,  367. 

copyholds,  entail  in,  how  barred,  370—372,  637. 

declaration  of  trust,  mere,  not  sufficient,  369. 

deed  necessary  to  effectuate,  367. 

disposition,  form  of  statutory,  368. 

equity  of  redemption,  686 — *>i'-'. 

entails  not  barrablo,  what,  3(i7. 

Leaseholds,  -ill. 

married  woman,  estate  of,  •'>-<»,  3<;h. 

money  entailed,  370i 

payment  out  of  I  louri  of,  37 1 . 

mortgage,  dispositions  l>y  way  of,  •'!<)!». 

i.  triotiom  of  right  to  bar  entail  void,  367  ■ 
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TENANT  IN  TAIL— continued. 

bar  of  estate  tail  in  remainder  or  reversion,  371—373. 
baso  fee  created,  when,  373. 

enlargement  of,  373 — 376. 
by  deed,  373. 
by  merger,  373. 
by  possession,  373. 
by  sale  in  bankruptcy,  373,  374. 
trustee  in  bankruptcy,  power  of,  375. 
confirmation  of  defective  assurance  by  subsequent  deed,  372—374. 
covenants  to  perfect  defective  assurance  by,  376—378. 
breach  of,  actions  for,  377,  378. 

disentailing  assurance,  express  covenant  to  execute,  377. 
further  assurance,  effect  of  covenant  for,  377. 
issue  not  bound  by,  376. 
equity  of  redemption  entailable,  636. 
foreclosure  action,  necessary  party  to,  1006. 

against,  binds  remainderman,  1010. 
inrolment  of  disentailing  assurance,  378,  379. 
bankrupt  tenant  in  tail,  379. 
consent  of  protector,  378. 
copyholds,  378. 

mortgagee  should  not  part  with  money  before,  379. 
necessary  to  efficacy  of  deed,  378. 
relation  back  of  deed,  379. 
interest,  keeping  down  by,  not  compellable,  641. 

remainderman  has  benefit  of,  641. 
merger,  presumption  of,  where  mortgage  paid  off  by,  1432,  1433. 
mortgage  by,  effect  of,  366. 
notice  of  entail  puts  on  inquiry,  1313. 

of  equity  of  redemption,  whether  party  to  foreclosure  action,  1010. 
protector  of  settlement,  appointment  by  settlor  of,  372. 

consent  of,  base  fee  created  by  disposition  without,  373. 
discretion  to  give  or  withhold  not  controlled,  372. 
mode  of  giving,  372,  373. 
necessary,  when,  371. 
lunatic,  372. 
married  woman,  371. 
purchaser  without  notice  not  affected  by  defective  assurance  by,  793, 

794. 
recovery  by,  let  in  mortgage,  366. 
release  by,  after  decree  for  amount,  1010. 
remainderman  bound  by  foreclosure  against,  1010. 
re-settlement  in  mortgage,  705,  706. 

TENANTS  IN  COMMON, 

consolidation  cannot  be  enforced  against,  when,  864. 
lien  for  expenditure  in  estate,  none  allowed  to,  1377. 
notice  of  possession  puts  on  inquiry,  1319. 
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TENDEE, 

agent  of  mortgagee,  to,  712,  713. 

of  mortgagor,  by,  711. 
Bank  of  England  notes,  of,  is  legal,  716. 
bills  of  exchange  afterwards  dishonoured,  716. 
change,  tendering  larger  sum  and  requiring,  717. 
cheque,  whether  sufficient,  716. 
committee  of  lunatic  may  make,  711. 
conditional,  bad,  716,  719. 
costs,  mortgagee  liable  for,  if  he  proceeds  after,  1179. 

must  be  included  in,  716. 
counterfeit  coin,  in,  716. 
day,  tender  on  appointed,  713. 
dispute  as  to  amount  due,  718. 

as  to  costs,  719. 
currency,  in  what,  mortgagor  must  make,  715. 
executor  before  probate,  to,  711. 
full  amount  must  be  tendered,  717. 

under  protest,  718. 
guardian  of  infant  may  make,  711. 
hour,  tender  at  appointed,  713. 
interest,  strict  tender  necessary  to  stop,  710. 
joint  creditors,  to  one  of  several,  712. 
debtors,  by  one  of  several,  711. 
jury,  question  whether  tender  conditional  is  for,  719. 
letter,  by,  whether  sufficient,  715. 
notes  of  Bank  of  England  sufficient,  716. 

of  private  bank,  whether  sufficient,  716. 
open  account,  tender  of  balance  of,  not  sufficient,  718. 
over-payment,  recovery  of,  718. 
partial  tender,  acceptance  of,  719. 
place  of,  714. 

pledge  revested  in  pledgor  by,  1460. 
production  of  money  necessary,  715. 
ratification  of  tender  to  agent,  713. 
n  o  Lpt,  demand  of,  on,  717. 
refusal  ol  mortgagee  to  accept,  718,  719. 
sale  by  mortgagee  under  power  after,  719. 

ofl  not  allowed,  717. 
solicitor  of  mortgageo,  to,  712,  713. 

of  mortgagor,  by,  711. 
.  fcooi  mortgage,  tondor  of  cash  for,  712. 

iimoi  make  a  valid,  711. 
hl;,y   ol  prm ■.  i  (liii-s  Dii    payment,  summons  for,  not  equivalent  to, 

715. 
time  tor,  718,  714. 

title-deeds,  mortgagor  not  entitled  to  re-deliyery  of,  by,  811. 
ti  ostees,  to,  712. 
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TERM  OF  YEARS, 

enlargement  of,  107. 

foreclosure  by  mortgagee  for,  with  trust  for  sale  of  fee,  997,  1001. 

mortgage  of  freeholds  for,  107,  108. 

of  lunatic  for,  363. 
purchase  of  equity  of  redemption  in  fee  by  mortgagee  for,  17. 
rentcharge,  recovery  of,  by  creation  of,  33,   34. 
reversion  on,  included  on  sale  by  Court,  1040. 
satisfied,  getting  in  legal  estate  in,  1238. 
tenant  in  tail,  effect  of  mortgage  by,  for,  366. 

TIMBER, 

injunction  against  mortgagor  felling,  669,  670. 
right  of  mortgagee  to  cut,  804,  805. 
proceeds  of  sale  of,  805. 

TIME, 

avoidance  for  fraudulent  preference  to  be  claimed  within  what,  587. 

foreclosure  opened  after  long  lapse  of,  1047. 

redemption  decreed  within  what,  1027 — 1034.     See  Foreclosuke. 

surety  discharged  by  giving,  to  principal,  83 — 88. 

tender  must  be  at  appointed,  713,  714. 

warrant  of  attorney  takes  effect  from  what,  72. 

TITHES, 

arrears  of,  what  recoverable,  171. 

charges,  statutory,  for  commutation  and  redemption  of,  1369,  1370. 

Limitation,  Statutes  of,  as  barring  claims  to,  170. 

merger  of,  169. 

mortgage  of,  169—171. 

title  to,  barred  by  time,  170. 

TITLE, 

commencement  of,  from  what  time  should  be  required,  1316,  1317. 

complete,  what  is,  1314. 

consolidation,  where,  to  one  estate  is  defective,  858. 

covenants  for,  express,  141. 

statutory,  of  copyholds,  whether  implied,  151. 
of  freeholds,  141—143. 
of  leaseholds,  167. 
deeds,  possession  of,  gives  no  interest  in  the  land,  55,  56. 
disputo  as  to,  of  mortgagee,  sale  in  bankruptcy  when,  1097. 

of  person,  paying  off  mortgage,  1440. 
mortgagee's,  delay  in  completing,  loss  of  priority  by,  1297. 

dispute  as  to,  determination  of,  in  bankruptcy,  1084. 
mortgagor  cannot  deny,  654. 
mortgagor's,  mortgagee  cannot  deny,  1409. 

may  deny,  to  redeem,  729. 
notice  of  change  does  not  affect,  of  mortgagor,  1256. 

does  not  complete,  of  mortgagee,  1253. 
of  pledgee  and  mortgagee  distinguished,  1459. 
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TITLE— continued. 

of  pledgor  affects  validity  of  pledge,  how  far,  1462 — 1465. 
paramount,  remedy  of  claimant  by,  against  receiver,  948. 
possessory,  base  fee  enlarged  by,  373. 

mortgagee  with,  may  sell  under  power  of  sale,  887. 
root  of,  what  is  proper,  1317. 
stop  order  does  not  affect,  1277,  1278. 
trustee  mortgagees,  acceptance  by,  of  short,  531. 

dispensing  with  lessor's,  533. 

investigation  of  mortgagor's,  525,  531 — 533.     See 
Trustees. 
unstamped  deed  is  objection  to,  1533. 

TITLE  DEEDS, 

absence  of,  as  affecting  mortgagee's  priority,  1332 — 1347. 
absence,  mere,  not  notice,  1333. 
allowing  mortgagor  to  retain  deeds  for  special  purpose,  1341. 

deposited  deed,  mortgagee  cannot  recover,  1341. 
answers,  false,  to  inquiries  as  to  deeds,  1334. 
equitable  incumbrancer,  rules  as  to,  1345,  1346. 
false  pretence,  return  of  deeds  to  mortgagor  under,  1347. 

statement  of  mortgagor  as  to  deeds,  1342. 
fraudulent  deposit  by  vendor,  before  completion,  1332. 

parting  with  deeds  by  mortgagee,  1338,  1339. 
retainer  by  mortgagor  of  some  of  deeds,  1343. 
substitution  by  mortgagor  of  spurious  deeds,  1343. 
further  advance,  fresh  inquiry  should  be  made  on,  1347. 
imprudence,  omission  to  obtain,  through  mere,  1341. 
inquiry  as  to  deeds,  incomplete,  1336,  1337. 

omission  to  make  any,  1336. 
where  mortgages  are  simultaneous,  1339. 

security  is  for  pre-existing  debt,  1337. 
Inland,  omission  of  mortgagee  to  register  charge  in,  1345. 
laches  of  mortgagee  in  requiring  return  of,  when  lent,  1346. 
leaving  deeds  with  persons  ontitled  thereto,  1341,  1342. 
notice,  absence  of  deeds  not  of  itself,  1333. 

of  possession  of  solicitor  of  mortgagor,  1333. 

third  party,  1332. 
protection  of  legal  estate  lost  by,  1339. 
transaction  may  bo  such  as  to  imply,  1333. 
possession  of  co-partner,  1341. 

co-trustee,  1341,  1342. 
mortgagor,  not  accounted  for,  1340. 
mortgagee's  sol ii  it.ir,  l.'i  12. 

owner  of  other  property  to  which  deeds  relate,  1342. 
proper  object)  mortgagee  parting  with  deeds  for,  1343,  1344. 
i  -.  t  inn  of  deed  a  to  mortgagor,  1 340. 

eeond  mortgagee,  priority  of,  whether  enures  to  subsequent 
mortgagee,  1332. 
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TITLE  LEEDS— continm  d. 

annuity,  grantee  of,  whether  entitled  to,  809. 

charge,  equitable,  created  by  undertaking  to  hold,  as  security,  53,  65. 
constructive  notice  of  all  material,  1313. 
custody  of,  what  owners  of  land  entitled  to,  811 — 814. 
absolute  owner  in  possession,  811. 

where  legal  estate  in  trustee,  813. 
discretion  of  Court  as  to,  812. 
executor,  as  to  leaseholds,  813. 
husband  and  wife,  813,  814. 
remainderman,  812. 
several  owners,  813. 
tenant  for  life,  equitable,  812. 
legal,  811. 

married  woman,  811. 

mortgagee  of  reversion  not  aided  as  against,  813. 
delivery  of,  mortgagee  should  require,  808. 

on  decree  absolute  for  foreclosure,  1046,  1047. 
to  mortgagor  on  redemption,  1411 — 1414. 
deposit  of,  in  Court  by  mortgagee  consenting  to  sale,  815. 
grant  of  deeds,  express,  effect  of,  809,  810. 
legal  mortgagee  entitled  to,  809. 
loss  of,  mortgagee's  liability  for,  816 — 818. 
compensation  for,  817. 

evidence,  parol,  as  to  contents  of  missing  deeds,  816. 
indemnity  for,  817,  818. 
inquiry  as  to  missing  deeds,  816. 
limits  of  liability,  818. 
remedies  of  mortgagee  not  affected  by,  816. 
production  of,  liability  of  mortgagee  to  give  acknowledgment  as  to, 
815. 
right  of  mortgagor  to,  814 — 816. 
remainderman  to,  813. 
redelivery  of,  on  redemption,  mortgagor's  right  to,  1411 — 1414. 
affidavit  of  documents,  1412. 
distinct  estates,  several  mortgages  on,  1412. 
further  advance,  retention  of  deeds  as  security  for,  1412, 
notice  of  charge,  delivery  after,  1412. 
part  of  estate,  reconveyance  of,  1412. 
purchaser  on  sale  by  Court,  entitled  to,  1412. 
settlement  of  mortgage  debt,  1411. 
solicitor's  lien,  1413,  1414.     See  Lien. 
retainer  of,  by  mortgagee,  until  payment,  871. 

by  mortgagor,  1341. 
tender  not  sufficient  to  entitle  mortgagor  to,  811. 

TOLLS, 

mortgage  of,  490 — 493. 

arrears  of  interest  recoverable  under,  991. 
ejectment,  whether  maintainable  by  mortgagee  of,  491,  492, 
VOL.  II. — R.  3  Q 
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TOLLS — continued. 

mortgage  of — continued. 

interest  in  land  does  not  pass  by  mortgage  of,  49 1 . 
land  cannot  be  mortgaged  under  power  to  charge,  492. 
mortgagee  in  possession  of,  492. 
parties  to  action  by  one  of  several  mortgagees  of,  492. 
to  charity  trustees,  539. 

TOULMIN  v.  STEERE, 
rule  in,  considered,  1444. 

TOWAGE, 

maritime  lien  for,  1394. 

TRADE, 

bankrupt  carrying  on,  with,  consent  of  trustee,  187. 
possession  of  goods  by,  in  course  of,  184. 
fixtures,  within  reputed  ownership  of  bankrupt,  whether,  179. 
machinery,  included  as  "personal  chattels"  within  Bills  of  Sale  Acts, 
205—207. 
articles  excepted  from  definition,  207. 
vendor's  lien  attaches  to,  whether,  1373. 
within  reputed  ownership  of  bankrupt,  whether,  181. 
name,  injunction  against  user  of,  by  assignee  of  mortgagor,  669. 
utensils,  within  reputed  ownership  of  bankrupt,  whether,  178. 

TRANSFER  OF  MORTGAGE, 

accounts  between  mortgagee  and  transferee,  mortgagor  not  bound 

by,  819,  820. 
arrears  of  interest,  conversion  of,  into  principal  on,  819,  820. 
recoverable  by  transferee,  826. 
of  rent  do  not  pass  by,  826. 
benefit  of  securities  passes  by,  without  mention,  826. 
building  society,  by,  549. 
concurrence  of  mortgagor  not  necessary,  819. 
consideration  for,  payment  of,  822. 
copyholds,  mortgage  of,  how  transferred,  826,  827. 
costs  of,  by  whom  payable,  829,  830. 
debentures  to  bearer,  484,  485. 
deed  of,  form  of,  825,  826. 

statutory,  828,  829. 
deeds,  mortgago  by  deposit  of,  how  transferred,  829. 
foreclosure  by  transforoo,  998. 
fraud  in  original  mortgago,  821. 
interest,  capitalization  of,  not  allowed  on,  819,  1166. 
!  i   tate,  prot<  ction  of  transferee  getting  in,  821. 
iim  rger  prevented  by,  in  trustee  for  mortgagor,  1489. 

debl  pa    ■    by,  wiiliniif  express  assignment,  826. 
mortgagee  in  p  liabilities  of ,  after,  808,  820. 

notice  ofj  to  moi  fcgagor,  821 . 
'■II  ni"ii"mtmont  of  now  trustees,  535—537. 
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TEANSFEE  OF  MOETGAGE  -continued. 
partial,  mode  of  effecting,  827. 
power  of  attorney  to  recover  dobt  unnecessary,  825,  826. 

of  sale  passes  to  transferee,  whether,  827. 
proviso  for  redemption,  now,  effect  of,  827. 

reconveyance,  right  of  mortgagor  to  require  transfer  instead  of, 
1414—1417. 
enforcement  of  right,  1416. 
equitable  mortgagor,  1415. 

foreclosure  action,  assignment  to  stranger  in,  1416. 
mortgagee  in  possession,  exception  of,  1415,  1416. 
puisno  incumbrancers,  consent  of,  whether  necessary,  1416. 
shares,  lien  of  company  on,  1400,  1415. 
statutory  provisions  set  out,  1415. 
trusteo  mortgagor,  1415. 
redemption  action  after,   original  mortgagee  necessary   party    to, 

whether,  820. 
right  to  compel,  generally,  none,  830. 

in  lieu  of  reconveyance,  1414,  1417. 
set-off  of  payments  by  mortgagor  after,  820. 
stamp  duty,  1525 — 1528. 
trustees,  mortgage  to,  how  transferred,  S29. 
purchase  of  mortgage  by,  824,  825. 
undervalue,  purchase  of  mortgage  at,  822,  823. 
vesting  declaration  does  not  affect,  536,  537,  1218. 
void  or  voidable  mortgage,  821. 

voluntary,  not  aided,  though  with  covenant  for  further  assurance, 
827. 

TEANSFEE  OF  PLEDGE,  1468. 

TEANSFEE  OF  SHAEES  IN  COMPANIES,  277-279.    See  Shakes 
in  Company. 

TEANSFEE  OF  STOCK, 

order  in  foreclosure  action  for,  1045. 

TREASON, 

forfeiture  for,  abolished,  643,  644. 

TEESPASS, 

action  by  mortgagee  against,  for,  794. 

none  against  tenant  after  recognizing  him,  681. 

TEOVEE, 

action  by  mortgagee  for,  794. 

jurisdiction  in  bankruptcy  to  restrain,  1078. 
maintainable  by  mortgagee,  when,  188. 
by  mortgagor,  when,  188. 
3  q2 
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TEUE  OWNER, 

bankruptcy,  reputed  ownership  in,  by  consent  of,  184 — 186. 
bill  of  sale  must  be  given  by,  215,  216. 
saving  of  rights  of)  under  Factors  Act,  1484. 

under  Pawnbrokers  Act,  1474. 
TEUST  DEED, 

to  secure  debentures,  nature  and  effect  of,  478—480.     See  Deben- 
tures. 
remedies  under,  486. 

proceedings  by  trustees,  1119,  1120. 
TEUST  EOE  SALE, 

foreclosure,  right  of,  not  incident  to,  13,  996,  997. 
judgment  is,  to,  1349. 

mortgage  to  building  society  by  way  of,  549. 
stamp  duty  on  conveyance  in,  1520. 

TEUST  FUND, 

mortgagee  of,  cannot  compel  payment  to  himself  of,  1409, 

TEUSTEES, 

acknowledgment  of  debt  by,  983. 

appointment  of  new,  form  of  transfer  on,    535 — 537. 

stamp  duty  on  transfer  on,  1527. 
cestui  que  trust  represented  by,  in  foreclosure  actions,  1006. 

in  redemption  actions,  721. 
calling  in  mortgages,  duties  as  to,  529,  530. 
costs  of  application  for  sanction  of  mortgage,  right  to,  of,  401. 
definition  of  "  trustee  "  in  Trustee  Act,  1893... 5 13. 
foreclosure  by  trustee-mortgagee,  996. 
insurable  interest  of,  288. 
lien  for  expenditure,  when  allowed  to,  1379. 

married  woman  may  dispose  of  property  without  intervention  of,  336. 
merger  prevented  by  transfor  of  mortgage  to,  for  mortgagor,  1439. 
mortgages  by, 

covenant  for  payment  unusual  in,  428. 

deposit  of  deeds  by,  for  own  debt,  64. 

discretion  of  trustees  not  interfered  with,  425. 

for  maintenance  and  portions,  429 — 437.     See  Portions. 

power  of  salo  may  bo  insortod  iD,  whether,  428. 

powers  to  mortgage,  express,  424 — 428. 

collusion  of  mortgagoo  with  trustees  avoids  mortgage,  427. 
conditional  on  deficiency  of  personalty,  425. 
of  inoHgtigo  may  bo  raisod  under,  428. 
discretion  as  to  oxorciso  of,  not  interfered  with,  425. 
e  tate  uot  vested  in  trustees  by,  426. 
fee,  appointment  of ,  authorized  by  power  to  "charge,"  426. 
fines  tar  admittance,  removal  on,  raiscablo  under,  whothor, 

I '-'7. 
interest,  though  not  mentioned,  may  bo  charged  under,  427. 
ront-chargo,  grant  of,  authorized  by,  -127. 
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TRUSTEES— continued. 

mortgages  by — continued. 

powers  to  mortgage,  express — continued. 
sale  authorized  by,  whether,  426. 
terms  of,  must  be  strictly  observed,  428. 
trust  to  raise  money  for  debts,  425. 
powers  to  mortgage  implied  from  power  to  appoint  fee,  426. 

to  carry  on  business,  &c. , 

426. 
to  "  raise"  money,  426. 
to  sell,  425. 

to   "wind  up"  affairs, 
426. 
powers  to  mortgage,  statutory,  422,  423. 
under  Finance  Act,  1894... 423. 

Lord  Cranworth's  Act,  422. 
Settled  Land  Acts,  423. 
Trustee  Act,  1893... 423. 
Welsh  mortgage,  trustees  may  borrow  on,  30. 
mortgage  investments  by,  509. 

accommodation  loans  not  allowable,  522. 

apportionment  of  income  on  change  of,  none,  512. 

banking  firm,  loan  to,  on  bonds,  520. 

blending  appropriated  fund  with  other  funds  is  improper,  524. 

trust  funds  with  own  moneys  is  improper,  524. 
completion  of  security  to  be  insisted  on  before  money  paid,  525. 
consent  according  to  terms  of  trust  must  be  obtained,  511 — 513. 
dispensing  with,  by  Court,  512. 
general,  not  sufficient,  511. 
loss  of  fund  before  obtaining,  511. 
presumption  of,  after  lapse  of  time,  512. 
refusal  of,  to  calling  in  insufficient  security,  512,  515. 
subsequent,  ineffectual,  511. 
contributory  mortgage,  trustees  must  not  lend  on,  523. 
copyhold  enfranchisement  charge,  mortgage  subject  to,  allow- 
able, 523. 
copyholds,  investment  on,  519. 

surrender  of,  should  be  required,  522. 
costs  of,  payable  out  of  capital,  516. 
co-trustee,  loan  to,  improper,  521. 
cottage  property,  loan  on,  519. 
Court  did  not  formerly  sanction,  509. 

interference  of,  with  discretion  of  trustees,  510. 
sanction  of,  must  be  obtained  after  decree,  509,  510. 
debentures,  investment  on,  of  companies,  515,  516. 
of  local  authorities,  516. 
debenture  stock,  investment  on,  516. 
ground  rents,  investment  on,  517. 
harbour  bonds,  investment  on,  517. 
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TBTJSTEES— continued. 

mortgage  investments  by — continued. 

improvement  charges,  investment  on,  515. 

loans  subject  to,  allowable,  523. 
interests  of  all  beneficiaries  must  be  considered,  516,  517. 
Ireland,  securities  on  land  in,  whether  allowable,  514. 
leaseholds  for  lives  renewable,  investment  on,  518. 
for  long  terms  of  years,  519,  520. 
for  short  terms  of  years,  520. 
legal  estate  should  be  acquired,  522. 
life  estate  and  policy,  investment  on,  517. 
loss  to  estate  by  improper,  liability  of  trustees  for,  510,  520. 

protection    of    trustees    in    case    of,    by  Judicial 

Trustees  Act,  533. 
through  fraud  of  broker,  525. 
personal  security,  loans  on,  520 — 522. 

accommodation  loans  not  allowable  under  power  to  invest 

on,  522. 
banking  firm,  loan  to,  on  bonds,  520. 
change  in  firm,  to  whom  loan  is  authorized  by  power,  522. 
co-trustee,  loan  to,  on,  521. 
meaning  of,  520. 

rule  where  trust  is  administered  by  Court,  522. 
what  will  authorize  loans  on,  520. 
postponement  of  right  to  call  in  money  is  improper,  524. 
power  of  sale  should  be  acquired,  524. 
public-house,  investment  on,  519. 

purchase-money  of  land  sold,  leaving  on  mortgage,  509. 
remainderman,  interests  of,  must  be  protected,  517. 
retaining  existing,  512. 

reversionary  interests,  loans  on  security  of,  522. 
Scotland,  investment  on  heritable  securities  in,  514. 
second  mortgage,  investment  on,  is  breach  of  trust,  523. 
shares,  undivided,  in  land  or  fund,  522. 
statutory  powors  under  former  Acts,  513. 

undor  Improvement  of  Land  Act,  515. 
under  Trustoo  Act,  1893. ..513,  514. 
stock  mortgago,  loan  on,  not  allowable,  524. 
tenant  for  life  must  not  bo  unduly  favourod,  525. 
titlo,  investigation  of ,  duties  as  to,  525,  531 — 533. 
acceptance  of  short,  531. 
farther  advance,  fresh  investigation  on,  533. 
Le    '>rV,  ili  ipensing  with,  533. 
solicitor,  employment  <  >f  mortgagor's,  532,  533. 

■Waiver  lil'  delect  of,  583. 

title  deeds,  delivery  of,  to  be  required,  525, 
trade  premi  i  i,  loan  on  security  of,  518,  519. 
tin  apike  bonds,  im i   I menl  on,  "'17. 
unlet  hotu  i  s,  loan  t<>  builder  on,  519. 
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TRUSTEES— continued. 

mortgage  investments  by — continued. 
valuation  of  the  property,  525 — 531. 

depreciation  of  property,  duty  of  trustees  in  case  of,  528 — 530 
maintenance  of  inadequate  security,  advance  for,  529. 
two-thirds  rulo  under  former  practice,  525,  526. 

under  Trustee  Act,  1893... 526. 
valuer,  advice  of,  as  to  amount  of  advance,  528. 

choice  of,  rests  with  trustee  personally,  527. 
independent  of  mortgagor,  must  be  selected,  527. 
information  to  bo  given  to,  of  purpose  to  lend,  527. 
Liability  of,  for  misleading  report,  528. 
qualification  of,  526,  527. 

solicitor,  choico  of  valuer  should  not  be  left  to,  527. 
liability  of,  for  not  obtaining  valuation,  528. 
trustee  must  not  be,  518. 
mortgages  to,  form  and  contents  of,  534. 
mortgagee  is,  for  mortgagor,  as  to  legal  estate,  43. 

surplus  proceeds  of  sale,  910 — 914. 
not  in  other  respects,  901. 
mortgagor  is,  for  equitable  mortgagee  of  legal  estate,  when,  54,  1422. 
notice  of  charge  on  fund,  priority  by,  1260 — 1272.     See  Notice. 
parties  to  actions  as  representing  cestuis  que  trust,  1006,  1007,  1011. 
proceeds  of  sale  retained  by,  interest  payable  on,  512. 
stock  improperly  sold  must  be  replaced  by,  512. 
succession  duty  not  payable  on  death  of  trustee  mortgagee,  537. 
tender  of  mortgage  moneys  to,  712. 
transfer  of  mortgage  on  appointment  of  new,  535 — 537. 
avoidance  of  notice  of  trust,  535. 
vesting  declaration,  how  far  effectual,  536,  537,  1218. 
order,  537,  1420  et  seq.     See  Testing  Oedees. 

TRUSTEES  OE  CHAEITIES, 

borrowing  powers,  statutory,  of,  423,  424. 
debentures,  bequest  of,  to,  539. 

gift  inter  vivos  to,  formalities  necessary  to  valid,  537,  542. 
Mortmain  Acts,  537 — 542.     See  Moetmain  Act. 
power  of,  to  invest  in  real  securities,  537 — 542. 

testamentary  gifts  to,  real  securities,  avoided  under  former  law,  538, 

539. 

valid  under  present  law,   541, 
542. 
tolls,  mortgages  of,  to,  539. 


ULTRA  VIBES, 

debentures  issued,  company  how  far  bound  by,  472 — 476. 

lond  fide  holder  for  value  without  notice  may  enforce,  when, 

475. 
benefit  of  directors,  473. 
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ULTRA   VIRES— continued. 

debentures  issued,  company  how  far  bound  by — continued. 

estoppel  from  denying  validity  of,  when  apparently  valid,  473. 

evidence  of  propriety  of  loan,  474. 

fraud  of  directors,  474. 

informal  charges  supported  in  equity,  476. 

Limit  of  borrowing  powers  exceeded  avoids,  474,  1289. 

payment  of  founder's  debts,  473. 

quorum  of  directors  not  present,  475. 

sale  and  hiring  of  rolling  stock,  473. 

valid  to  extent  of  advances,  when,  472. 
surety  not  discharged  because  mortgage  is,  90. 
UNDERTAKING, 

mortgage  of,  of  joint  stock  company,  493 — 496. 

of  railway  or  public  company,  490 — 493. 
UNDUE  INFLUENCE, 

assignee  of  mortgage  obtained  by,  609. 
cases  in  which  it  arises,  606,  607. 
consideration,  inadequacy  of,  how  far  material,  606. 
evidence  as  to,  in  foreclosure  action,  1023. 
guardian  and  ward,  607. 
independent  advice,  608. 
indirect  exercise  of,  608. 
parent  and  child,  dealings  between,  607. 
sale  turned  into  mortgage,  22,  609. 

solicitor  and  client,  dealings  between,  609 — 612.     See  Solicitor. 
time,  securities  set  aside  after  lapse  of,  608. 
trustee  and  cestui  que  trust,  dealings  between,  606. 
UNIVERSITIES, 

mortgages  of  lands  by,  444, 

VALUATION, 

bankruptcy,   secured   creditors    in,    may    make,    1086—1089.      See 

Bankruptcy. 
not  bound  by  debtors,  108S. 
by  trustees  on  investing  on  mortgage,  525 — 531.     See  Trustees. 
of  reversionary  interest,  614,  615. 

VENDOR'S  LIEN, 

Bills  of  Salo  Acts  do  not  apply  to,  207. 

collateral  securities  and,  not  enforceable  together,  1375. 

collusive  conveyance  avoids,  12!>5. 

Locke  King's  Act  and  Amending  Acts  do  not  extend  to,  768. 

marshalling,  783. 

priorities  between  mortgages  and,  1. '572 —1376.      Sre  LlEX. 

transfi  c  oi  delivery  warrants,  &c»,  effect  of,  on,  1483. 

VESTING  DBGLAEATIONi 

on  appointment  of  now  trustcos,  does  not  transfer  mortgage,  536,  537, 
1218. 
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VESTING  ORDER, 

abroad,  application  as  to  lands,  1427. 
heir,  1423,  1428. 

transfer  of  mortgage  debt  and  land,  1418. 
trustee  or  mortgagee,  1420. 
absconding  mortgagor,  1422. 
application,  by  whom,  1427. 

mode  of,  1427,  1428. 
appointing  person  to  convey,  1426. 
Bankruptcy  Court,  jurisdiction  of,  650,  651. 
Chancery  Division,  jurisdiction  of,  1427. 
charge,  vesting  order  subject  to,  1422. 
colonies,  application  as  to  land  in,  1427. 
convict  mortgagee,  none  required  in  case  of,  1423. 
copyholds,  order  as  to,  1420,  1426,  1428. 
costs  of  proceedings  under  Acts,  1429,  1430. 
infant  heir  of  mortgagor,  1430. 
infant  representative  of  mortgagee,  1430. 
lunatic  mortgagee,  1429,  1430. 
mortgagee  refusing  to  reconvey,  1430. 
mortgagor  generally  liable  to  pay,  1430. 
trust  estate,  power  to  charge,  1430. 
County  Courts,  jurisdiction  of,  1427. 
Crown,  service  on,  1424. 
dower,  order  declaring  uses  to  bar,  1423. 
evidence  in  support  of  application,  1428,  1429. 
foreclosure,  mortgagor  held  trustee  after,  1422. 

no  order  before  decree  absolute  for,  1096. 
foreign  country,  conveyance  of  land  in,  1418. 
heir  of  mortgagee  trustee  for  mortgagee's  executors,  1423. 

of  mortgagee  trustee  for  mortgagor,  1423. 
illegitimate  mortgagee  dying  intestate,  1424. 
infant  mortgagees  and  trustees,  1419,  1420. 
contingent  rights  of  unborn  persons,  1420. 
heir  of  mortgagee  of  copyholds,  1420. 

of  mortgagor,  1419. 
lunatic,  1419. 
mortgagee,  1420. 
service  of  petition  on,  1428. 
trustee,  1419. 
intestacy  of  illegitimate  mortgagee,  1424. 
joint  mortgagee  out  of  jurisdiction,  1422. 
land,  power  to  make  orders  as  to,  1420 — 1425. 
leasehold  reversion,  declaration  of  trust  of,  1422. 
lunacy,  jurisdiction  in,  1426. 
lunatic  trustee  or  mortgagee,  1417,  1419. 
choses  in  action,  1418. 
contingent  rights,  release  of,  1417. 
one  trustee  becoming  lunatic,  1418. 
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VESTING  OEDEB— continued. 

lunatic  trustee  or  mortgagee — continued. 

power  of  sale,  committee  exercising,  1419. 
sale  in  foreclosure  action,  1418. 
married  woman,  order  in  case  of,  1423. 
mortgagee  held  trustee  for  mortgagor,  when,  1421. 

order  on  death  of,  1423—1425. 
mortgagor  refusing  to  convey,  1422. 
service  of  petition  on  infant  mortgagee,  1428. 
when  dispensed  with,  1428. 
stock,  orders  in  respect  of,  1425,  1426. 
trustee  mortgagee,  1422. 

VESTEY  BOOK, 

stamp  duty  on  entry  of  resolution  in,  as  a  charge,  1521. 

VIVUM  VADIUM, 

distinction  between,  and  mortuum  vadium,  1. 
nature  and  effect  of,  1,  2. 

VOID  AND  VOIDABLE  MOETGAGES, 

compounding  felony,  626. 

conveyances  fraudulent  as  being  acts  of  bankruptcy,  576 — 584.     See 
Bankruptcy. 
in  fraud  of  creditors,  under  13  Eliz.  c.  5... 567 — 576. 

of  purchasers,  under  27  Eliz.  c.  4... 600 — 605. 
And  see  Fraudulent  Conveyance. 
fraudulent  preference  in  bankruptcy,  584 — 598. 

in  winding-up  of  companies,  598,  599. 
And  see  Fraudulent  Preference. 
gaming  and  wagering  debts,  securities  for,  619 — 624.     See  Gaming 

and  Wagering  Securities. 
immoral  securities,  624 — 626.    See  Immoral  Securities. 
marriage  brocage,  626. 

VOID  AND  VOIDABLE  SECUEITIES, 
of  alimony  or  maintenance  money,  300. 
of  alio  wan  co  to  committee  of  lunatic,  301. 
of  ecclesiastical  profits  and  pensions,  300,  438 — 440. 
of  half -pay,  299. 

of  judicial,  &c.  offices,  emoluments  and  pensions  of,  298,  299. 
of  naval  and  military  pay  and  pensions,  29.S,  299. 
<il  reversionary  interests,  612 — 618.    See  Eeversionary  Interest. 

anian's  wages,  298. 
public  office,  obtaining  salo  of,  626. 

bbing  transactions  no  longor  impeachable,  624. 
undue  influence,  606—618.    Sec  Undue  Influence. 

VOLUNTABY  CONVEYANCE, 

in  fraud  of  purchaser  ,  casei  under  former  law  as  to,  604,  605. 
of  wife1    chattel    real  by hu  l>.n id,  overrides  subsequent  mortgago  by 
wife,  822. 

Voluntary  Conveyance*  Act,  1893... 602,  603. 
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VOLUNTARY  SETTLEMENT, 

effect  of,  on  right  to  consolidate,  864. 
fraudulent  within  13  Eliz.  c.  5... 573,  574. 

VOTE, 

for  Parliament,  mortgagee  entitled  to,  when,  792. 
mortgagor  entitled  to,  when,  628. 

WADSET, 

stamp  duty  on,  1519,  1539. 

WAGES, 

arrest  of  cargo  for,  1393. 

lien  for,  on  ship,  has  priority  over  bottomry  bond,  1511. 

WAIVER, 

of  defect  in  title  by  trustee-mortgagees,  533. 
of  notice  to  redeem,  900. 

WARING,  EXP.,  RULE  IN,  1493,  1494. 

WARRANT  OF  ATTORNEY, 
advisable,  when,  69. 

alienation,  covenants,  &c.,  against,  not  broken  by  giving,  70. 
annuity  deeds  accompanied  by,  69. 
attestation  of,  by  solicitor,  72,  73. 
death  of  party,  effect  of,  71. 
defeazance  of,  effect  of,  70. 

to  secure  interest  only,  76. 
ecclesiastical  persons,  by,  when  void,  440,  441. 
execution  of,  formalities  requisite  to,  72,  73. 
filing  of,  74,  75. 
index  of,  75. 

satisfaction,  memorandum  of,  76. ' 
setting  aside,  76,  77. 
signing  judgment  on,  75. 
solicitor,  same,  cannot  act  for  both  parties,  73. 
stamp  duty,  1540. 
surety  bound  by,  77. 
time  from  which,  speaks,  72. 

WASTE, 

by  mortgagee,  liability  for,  804. 

surety  discharged  pro  tanto  by,  86. 
by  mortgagor,  after  demand  of  possession,  800. 

injunction  against,  669,  670. 
by  tenant,  receiver  may  obtain  injunction  against,  952. 

WELSH  MORTGAGE, 
accounts,  29,  30. 

covenant  for  payment,  not  usual  in,  10,  27,  29. 
different  kinds  of,  26. 
exoneration,  application  of  rule  to,  754. 
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WELSH  MORTGAGE— contin  vol. 

foreclosure,  no  right  to,  in,  27. 

powers  of  sale,  &c,  statutory,  -whether  apply  to,  31. 
redemption,  right  of,  not  barred  by  time,  28,  29. 
trustees  may  borrow  on,  30. 

WEST  INDIA  MORTGAGES, 

commission  allowed  to  mortgagee  under,  448,  449. 

produce  in  hands  of  consignee  belongs  to  mortgagor,  668. 
WHARFINGER, 

pledge  of  certificate  of,  1462. 

possession  by,  reputed  ownership,  whether,  182. 

WILFUL  DEFALTLT.    See  Accounts  ;  Mortgagee  in  Possession. 

WILL, 

acknowledgment  of  debt  by  direction  to  pay  it,  986. 

gift  by,  to  charity,  of  mortgage  on  realty,  formerly  void,  538 

now  valid,  541,  542. 
made  before  Locke  King's  Act,  not  within,  768,  771. 
registration  of,  affecting  lands,  1245,  1246. 
revocation  of,  by  mortgage  pro  tanto,  646. 
WINDING-UP, 

actions  by  mortgagees,  &c.  of  companies  before,  879,  1117 — 1120. 

during,  1125—1132. 
And  see  Debentures. 
books  of  company,  delivery  of,  to  liquidator,  on,  1120. 
building  societies,  556 — 558.    See  Benefit  Building  Societies. 
calls,  power  of  directors  to  make,  determined  by,  498. 
floating  security,  enforcement  of,  before,  879. 

during,  1122. 
how  affected  by,  494,  495. 
fraudulent  preference  in,  598,  599.     See  FRAUDULENT  PREFERENCE. 
inquiries  as  to  priorities  in,  1292. 
jurisdiction  in,  1120,  1121. 

of  Bankruptcy  Court,  1120. 
of  Chancery  Division,  1120. 
of  County  Courts,  1121. 
of  Palatine  Courts,  1120. 
of  Stannaries  Court  abolished,  1121. 
petitions  for,  1121—1121. 

<  in  uiii^anceH  under  wliich  company  may  be  wound  up  by  Court, 

1121. 
creditors,  objections  of,  1122,  1123. 

rights  of ,  to 'winding-up  order,  1122,  1123. 
debenture  bolder,  application  of,  for  winding-up  order,  1122. 

where  debenture  secured  by  trust  deed,  l  L23. 
debt,  enioroemenl  of,  disputed,  L134. 

Leave  to  bring  action  to  establish,  1121. 
inquiry  as  to  a    el  ,  adjournment  of  petition  (ill,  1 123. 
railway  companies,  excepted  from  liability  to,  112L 
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WINDING-UP  -continued. 
register,  inspection  of,  500. 
secured  creditors,  proof  by,  1128 — 1132. 

assessment  of  security,  1131. 

bankruptcy,  rules  as  to  proof  applicable  where  company  insol- 
vent, 1128. 

contract  for  sale,  proof  after,  1132. 

courses  open  to  creditor,  1129. 

debenture,  amount  of,  may  be  proved  for,  1131,  1132. 

delivery  of  securities,  not  compellable  until  payment  in  full, 
1130. 

dividend,  proof  after,  1130. 

election  as  to  proof,  1130. 

fraudulent  preference,  1131. 

interest,  application  of  proceeds  of  sale  to  pay,  1130. 

realisation  of  security,  1130. 

reputed  ownorship,  1131. 

set  off,  1131. 

solvent  company,  rule  as  to  proof  in  case  of,  1129. 
stay  of  proceedings  in  creditor's  action  during,  1128. 

WEIT  OF  ASSISTANCE,  649. 

WRIT  OF  POSSESSION,  797. 

WRIT  OF  SUMMONS, 
in  foreclosure  action, 

indorsement  of,  1018—1021. 

claim  for  personal  payment  in,  1019,  1021. 
receiver's  appointment  does  not  prevent  special,  921,  922. 
in  redemption  action,  727,  728. 
specially  indorsed,  1019. 

surety  may  defend,  whether,  90. 

YORKSHIRE, 

reconveyance  of  lands  in,  1408. 
registration  of  deeds,  1241 — 1252.    See  Registration. 
of  judgments,  1364,  1365. 
of  wills,  1245. 
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